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CNEAOYHOLWWME STATDI
B MPABOBOM AHAJIN3E

> flBNsieTca 1M PUCK Bpeaa BNOJIHE
ob6ocHoBaHHbIM? [1a

» [lanbHenwmnin sTan — npecnesoBaHMe U CBA3b C
KOHBEHLMOHHbIMU MPUYNHAMMU:

» OTHOCUTCA K Bpe, K npecneloBaHno?

» CyLllecTByeT M CBA3b MexKay
npecnegoBaHnem n ogHon nau bonee U3 NATU
KOHBEHLUMOHHbIX MPUYNH?



NMPEC/TEAOBAHUE

TpyaHocCTH:
» OTcyTcTBMeE onpeaeneHmna B KOHBEHL MU

» Deliberate omission to ensure that concept
could be applied to new situations

» OTCyTCTBME TOYHOM Mepbl rpaHuLLbl, KOTopas
NONKHa bblTb AOCTUTHYTA



NMPECITEOOBAHUME — IMTPABA

HEJTOBERA

» B npeambyne kK KoHseHuun 1951 rona
COZlEPKUTCA CCbIIKa Ha BceobLuyto
leKnapaLuio npas YenoBekKa

» CocTaBuUTENIN BbiPa3naU NoOKenaHue, 4to
onpegeneHune bexeHua A0NKHO NOHMMATbLCA
B KOHTEKCTE MeXAYHapOoAHbIX MPUHLNNOB B
ob61acTK NpaB Yesi0BeKa

» Takum obpasom, npecnesoBaHNE MOXKET
paccMaTpuBaTbCs B CBeTe HapyLleHUI npas
YyesioBeKa.



NMPECZIEAOBAHMUE

» HapylleHuns npas YeaoBeKa UM APYron cepbe3Hbiit
BPEL,
» Bpen nonxeH 6biTb cepbe3HbIM

» CTeneHb »KecToKocTn obpalleHnna, KoTopas AONXKHa
ObITb AOCTUTHYTA, MOXKET Pa3NM4aThbCs B
3aBMCMMOCTM OT BaXXHOCTU HapyLLAaeMOoro npasa

» Vctopmnyeckn — TpebyeTca MHOFOKPATHOCTb

» B HacToAlWee Bpems — npec/iiegoBaHMe MOXKeT ObITb
YCTaHOB/IEHO U B C/Iy4asX, KOraa oAMHOUYHbIA aKT
npecnenoBaHMs JOCTaTOYHO CepbeseH



SHAYHUMOCTDb
MHOIOKPATHOCTW

»[lomoraeT ycTaHOBUTb NOCNEeACTBUA
HapyLUEeHUM

»[TomoraeT npu NPUHATUN PELLEHUN,
ABNAKOTCA I NOCNeACTBUSA
NOCTaTOYHbIMU, YTOObI HOCUTDL
XapaKTep npecneagoBaHNm



OCHOBA ANA AHATU3A
NPEC/IEAOBAHUNA

» OnucaTb Bpea, KOTOPOro onacaeTtca 3asaBuTeNb (Bpea B
MNPOLUJIOM B C/ly4ae, eC/i OH UMeNT MecTo, U Bpes, B byayLiem)

» Onpepenntb Npaso (Npasa) Yyenoseka, Kotopoe(bie)
HaxoAATCA NoA Yyrpo3oM (MmexayHapoaHble npasa YenoBeKa)

» OnpenenuTe, B KAKOM CTeneHn HapyLllaeTcs AaHHOEe NPaBo
(npaga)

» Onpepenute nocneacTsmnsa AN KOHKPETHOro 3asABUTENS.
» CnenaiuTe BbIBOA,
Bpes, KOTOPOro onacaeTtcs 3aaBUTe b, = NpecaeaoBaHue?



ONCKPUMUMHALNA U
NMPEC/TEAOBAHWUE

ONCKPUMUMHAUMA — NPaKTUKa obpalleHmna Cc IMLOM UK
rpynnomn nuu, oTinyatowancs ot obpalleHmna ¢
APYTMMW IMLAMW MW TPYNNOW And,

“B KOHTEKCTE MHCTPYMEHTOB NO NPaBam YeN0BEKa,
ANCKPUMMHAUMA O3HAYaeT NpoBedeHMe pasnninm
OTHOCUTE/IbHO TOTO, KaKne NPUHUKUNbI PYHOAAMEHTAbHbIX NMPaB
4yesloBEKA NPUHMMATb KaK HECOOTBETCTBYOLWME NMPABY KaXKaoro
4yesloBEKA Ha paBHOe obpalleHne u yBaxkeHue"

In the context of a human rights instrument, discrimination
means making distinctions which principles of fundamental
human rights regard as inconsistent with the right of every
human being to equal treatment and respect.”

- Lord Hoffman in Ex. Parte Shah, Bennkobputanus, Nanara



ONCKPUMUMHALNA U
NMPEC/TEAOBAHWUE

» Discrimination does not amount to
persecution except in certain situations

» Must be determined in light of all the
circumstances

» Random, isolated acts of discrimination do not
amount to persecution

» A series of discriminatory measures may
amount to persecution on a cumulative basis.



WHEN IS THE THRESHOLD REACHED?

Mohammad and his family are Muslims living in a non-
Muslim country. Muslims experience discriminatory
treatment in this country.

» At work some of Mohammed'’s co-workers call him
“Osama” and “the terrorist”. When Mohammad
asked them to stop they told him he did not have a
sense of humour.

» His wife is sometimes taunted on the street for
wearing the headscarf.
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WHEN IS THE THRESHOLD REACHED?

At work some of Mohammed’s co-workers call him “Osama” and “the
terrorist”. When Mohammad asked them to stop they told him he did not
have a sense of humour.

His wife is sometimes taunted on the street for wearing the headscarf.

Sometimes local teenagers throw stones at Mohammad’s house. When
Mohammad complained to the police they told him they had more
important things to do than deal with teenage pranks.

One night someone sets fire to the garden shed. There is little damage but
Mohammad’s wife is terrified. The police come two hours after the fire is
extinguished. The culprits are not caught.



WHEN IS THE THRESHOLD REACHED?

Ha paboTe HeKkoTopble coTpyaHMKM Moxammaga Ha3biBatoT ero «Ocama» n «TeppopuUCT».
Koraa Moxammag, npocuT nx NpeKkpaTuTb, OHM FOBOPAT, YTO Y HEFrO HET YyBCTBA tOMOpa.

Ero XeHy nHorga ApasHAT Ha yauLe 3a HOLLIEeHWe XxmuaxKaba.

MHOorga mecTHble NogpoCTKM KNAAT KamHAMM B oM Moxammaga. Korga Moxammag,
obpauwaeTca ¢ }kanobamu B NOANLUIO, EMY OTBEYALOT, YTO Y HMUX eCTb ropa3no bonee BarkHbie
Aena, Hexkenu Npoaesiku NogpOCTKOB.

OAHaXAbl HOYbIO KTO-TO MNOAMKOr capaid. bbll NPUYNHEH HE3HAYUTENbHbIN YLLLEPD, HO KeHa
Moxammaga cunbHO ucnyranacb. Moanuma npubbina Yepes ABa Yaca NOC/e TOro, Kak NoxKap
6bln NOTYwWeH. BUHOBHbIE He BblM HaNAEHDI.

A gang of youths start to harass Mohammad on his way home from work. Once they pushed
him down some stairs and his nose was broken. Mohammad identifies one of the youths but
they police fail to question him.



DISCRIMINATION V. PERSECUTION

» Not always easy to draw the line

» Consider overall impact or cumulative effect
of a number of occurrences

» Are these various acts sufficiently severe so as
to amount to persecution on a cumulative
basis?



PROSECUTION V. PERSECUTION

Prosecution can be persecution when:

» The law is persecutory

[MTpumep— The law bans the practice of the Bah’ai
religion.

» When the way the law is applied is persecutory

[Mpumep - The law bans theft. Persons of applicant’s
ethnic group are always given jail sentences; everyone

else is fined.
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Rputepunmn BKAKOYEHUA

HaxoXXaeHune BHe rocyaapcTBa rpa*KgaHCKOM
NPUHaANEXHOCTU MO0 NperKHero obbIYHOTro MecTa
KUTE/IbCTBA

BrnonHe o60CcHOBaHHbIE ONaceHus
[lpecnepgoBaHue

Grounds — paca, penurma, HauMOHaNbHOCTD,
NPUHAANEXKHOCTb K onpeaeneHHou CounanbHOMU
rpynne ambo nonntuueckmne ybexkxaeHus
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ROHBEHUWOHHbIe MPUYUHDI

Paca — PykoBoacteo YBKB OOH no npoueaypam mn Kputepmuam
onpeaeneHna ctatyca bexeHueB: «MOHATME «paca» AO0J/IKHO
PAaCcCMaTPUBATLCA B CAMOM LLMPOKOM CMbIC/1e, BK/IHOYasA BCe
BUAbl STHUYECKUX TPy, MMEHYeMbIX «pacaMn» B

06 EeNPUHATOM 3HAYEHUNY.,

Penurna — /Inuo snpaBe ncnoseaosaTtb MO0 HeE UCMOBEAOBATL
PENNTUIO N HEPESTTUO3HbIE BO33PEHMSA, a TaKKe
NPUAOEPHKNBATLCA aTEUCTUYECKUX B3rNAA0B. Penurmen B JaHHOM
CMbIC/1IE CYNTAIOTCA HE TONIbKO YCTAaHOBNEHHbIE OPULMANbHDBIE
PEeNINrnn, HO N CUCTEMbI BEPOBaHUN. KaxXabl YenoBeK Bnpase
¥UTb cornacHo ns3bpaHHom penurnn/sepe/ybexkgeHnam. 31o
BK/tOYAET TaK)Ke NpaBo Ha CMeHy penunrnun/sepbl/ybesxkaeHun.
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CBOBOAA BEPOUCITOBEOAHUA

CBoboaa ncnoseanoBaTb PENUTUIO U
yoexxaeHusa NoaneKUT NLLb OFrPaHUYEHUSAM,
YCTQHOBJ/IEHHbIM 3aKOHOM U HeobxoaMmbIM AN
OXpaHbl 0bLLecTBeHHOW 6e3onacHocCTH,
nopsaKa, 340p0BbA U MOPaAIN, PABHO KaK U
OCHOBHbIX NPaB 1 cBOOOA, APYIrUX JINLL.

Ctatbsa 18 (3) — MeXayHapoaHbi NAKT O
rpa*KgaHCKUX U MOIMTUYECKMX NpaBax



ROHBEHUWOHHbIe MPUYUHDI

HaunoHanbHOCTb — 3HAYUT BonbLUE, HEXKEIM NPOCTO
rpa*aaHcTBo. MOXKeT TaKKe OTHOCUTLCA K STHUYECKOU

nnbo A3bIKOBOW rpynne.

Monutnueckue ybexxaeHua — Peub nget o
NOZIMTUYECKUX YOEXAEHMAX, KOTOPbIE OTINYAOTCA OT
ybexaeHnn NpaBmUTeNbCTBa, U JaHHble yoerKaeHna He
AOMYCKAtoTCA BAACTAMM rocyaapcTBa.
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NOJIMTUHECKUE YBERROEHNA

» Peub npet 06 «ybexkaeHuaAx», a He 0 NOINTUYECKUX
akTax. ChepoBaTtenbHO, TpeO6OBAHUA OTHOCUTENBHO
TOro, YTO B CBA3U C YOeXKAeHUAMM A0KHbI
npeanpuHUMaTbCcA Kakne-nnbo gencreums,
OTCYTCTBYIOT.

» Y 3aaBuUTeNs He 06A3aTe/IbHO AO0NXKHbI ObITb
nonntTnyeckune ybexaeHma. Knroyesbim aBasieTca 1o,
Kaknm obpa3om npecnegosaTtesib paccMmaTpmBaeT
3anaBuUTensa. Taknum obpasom, Xo4aTancTBo MOXKeET
6a3mMpoBaTbCA Ha MPUNUCbIBAEMbIX MONNTUYECKUX

yoexxaeHunax



ROHBEHUWOHHbIE NMPU4YANHDbI

MpuHagneXXHOCTb K onpeaeneHHoOU coumanbHOU
rpynne

— [1Ba noaxoda K onpeaesieHnto coLmanbHoM
rpynnbi:

1. Tpynna nany, obnapatouimx obuiemn
XapPaAKTEPUCTUKON (MHOWN, HEXKENU PUCK
npecnenoBaHuA)

2. Jlnua, KoTopble BOCNPUHMMAIOTCS 0OLLLeCTBOM
KaK rpynna.

21



NPUHAONEXHOCTb K ONPEAENEHHOW
COLMATBHOW rPYNME

Y10 TaKoe 06L11aa XapaKTePUCTUKA?

» The characteristic will often be one which is
innate, unchangeable or

» which is otherwise fundamental to identity,
conscience or the exercise of one’s human
rights.



COUUANBHAA TPYTNA U ABA NMOAXO4A

[lena HeKOTOpbIX 3aABUTENIeN MOTYT ObITb
NPOaHa/IN3NpPOBaAHbI C y4eToM 060oMX NOAXOA0B:

Example — romoceKcyannctbl MOryT COCTaBNATb
COLMANIbHYIO FPynny, MOCKONAbKY 061aaatoT 0bLen
XapPaKTEPUCTUKOM (CEKCyanbHasa OpUeHTaUMA MOXKET
PaccMaTpmMBaTbCA KaK )

Homosexuals can be considered social group because
they share a common characteristic (sexual orientation
may be considered innate or unchangeable or so
fundamental to human dignity that the person should

nat hoe raditiired +A fAarecalro 1+ anA hacatlico 1k cAamMmn
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COUMAJIbHAA TPYINA U APYIUE
OCHOBAHUA

MoryT b6bITb NepecevyeHuns.

[Tpumep— 3aaBuUtenb ABnAeTCA
NPaBO3aLLMTHUKOM, KOTOPbIN BbICTYNAaeT NPOTUB
HapyLWeHMN NpasB Ye0BEeKa CO CTOPOHDI
rocyaapcrtea. Ero snonHe o60CHOBaHHbIE
onaceHusa npecneaoBaHNA MOryT OCHOBbIBATbLCH
KaK Ha NOINTUYECKUX YOerKaeHUAX, TaK N Ha
NPUHAANEKHOCTU K onpeaeneHHOW colunaribHOM
roynne (NpaBo3alUTHUKMN).




NPUHAONEXXHOCTb K ONPEQENEHHOM COLMA/IBHOM rPYNNE —
HErOCYAAPCTBEHHbIE AEUCTBYIOLLMUE IMUA U MPUYUHHO-
CNEACTBEHHAA CBA3b

The nexus requirement can be satisfied in two ways:

1. There is a real risk of being persecuted by the non-
state actor for one of the Convention grounds.

2. Therisk of being persecuted by the non-state actor
is un-related to a Convention ground, but the
inability or unwillingness of the State to offer
protection is for a Convention ground.



PUCK NOABEPIHYTbCA NPECNEAOBAHUAM CO CTOPOHbI HETOCYAAPCTBEHHbIX
AENCTBYIOLLUX UL, HE OTHOCUTCA K KOHBEHLLUOHHBIM OCHOBAHUAM, HO
HECMOCOBHOCTb JINbO HEXKEZTAHUE CO CTOPOHbI TOCYAAPCTBA NPEONOXKUTD
3ALLUNTY TAKOBbIM ABNAETCA

HeHwmHa onacaeTtcs yominucTea 4eCcTmn, KOTOpPoe MOryT
COBEPLUNTb ee POACTBEHHUKN MYMKCKOIoO N0/1a B CTPAHE
npouncxoxaeHus. OHM He NpecneayoT *KeHWMHY No
KOHBEHUMOHHbIM OCHOBaHUAM. OHa ABNAETCA UX MULLEHbIO U3-
33 TOr0, YTO NO UX MHEHUIO, OHa OMo30pwua cembto. Ecnm
rocyaapcTBO HE MOXET UJIN He XOYEeT 3allmLLaTb ee U3-3a Toro,
YTO peYb NAET O XKEeHLIMHe, KOTopaA HapyLwmaa obLEeCcTBEHHbIE
HOPMbI, 3TO MOXKeT BbITb AOCTAaTOYHbIM ANA YCTAHOBNEHMSA CBA3M
c KoHBeHymen. OTcyTcTBUE 3aLLMTHI BbI3BAHO €€
NPUHAANEKHOCTbIO K ONpeaesieHHOW CouManbHOM rpynne
(*KeHWwmHbI).



