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EBPOIIEMCKUI CYJI IIO TIPABAM YEJIOBEKA

CYJIEBHOE PEHIEHUE
YAXAJI (CHAHAL) MPOTUB COEAUHEHHOI'O KOPOJIEBCTBA

(Ctpacoypr, 15 nHosaops 1996 rona)
(3Bneuenue)
KPATKOE HEO®OUITNAJIBHOE U3JIOXKEHUE OBCTOSATEJIBCTB AEJIA
A. OcHoBHbIE (aKThI

3asButenu - Kapammxutr Cunrx Yaxanm m ero xena Jlapman Kayp Yaxan, rpaxkinane
Wnaun, u noe ux aereit, Kupannpuur Kayp Yaxan u bukapammxut Cunrx Yaxan, Opuranckue
noagaHHble. Bee 3asBUTENM 110 HALIMOHAIBHOCTH CUKXH.

[lepBsiii 3asBuTEND HE3aKOHHO NpHOBLT B CoenunenHoe KoponesctBo B 1971 1. B 1974 1.,
B COOTBETCTBMM C YCIOBHUSIMH AMHHMCTHUH IIO OTHOLICHHIO K JIMI]aM, HE3aKOHHO BBEXAaBLIMM B
CTpaHy, OH HOJy4Yus pasperieHue MuHUCTEpCTBAa BHYTPEHHUX i IpOoxHUBaTh B COeIMHEHHOM
KoponeBcTBe B TeueHHE HEOTPAaHUYEHHOTO Cpoka. BTopoil 3asBuTens mocenunach B
Coenunennom Koposescrse B 1975 1., rlie poAMIINCE UX JETH.

B 1984 r., He3aponro 1o mrypma 30J0TOr0 Xpama B AMpUTcape HHIUNCKON apMHeEl, T-H
Yaxan nocerun Ilenmxkab. Bo Bpemss mnpeObiBaHMS TaM OH CTajl IMPHUBEP)KEHLEM YYEHUs
OpPTOIOKCAIIBHOIO CHKXM3Ma W NPUHSAJI y4acTHE B OpraHM3alMy NAaCCUBHOIO COIPOTHUBIICHMS B
MOJEPKKY CO3JaHMsI HE3aBUCUMOT0 CUKXCKOTO rocy/lapcTBa XalucTaH, IPUMEPHO B IPaHULIAX
HbIHEIIHero uHanickoro mrara [lenmxad. OH O6buT apecToBaH nosuuuei [lenmkada, B TeueHne
21 nHs copepaKalics OJI CTPa)Xel U MOABEPrascs MbITKaM.

ITo Bo3Bpamennn B CoennneHHoe KoposneBcTBO OH cTai 3aMeTHOM (pUrypoit B ABMIKEHUH
OpUTAaHCKHUX CHUKXOB. J[BaXXIpl €My MpeAbsaBIAIOCh OOBHHEHHWE B HamaJeHUU U JIpake B
0O0I1IeCTBEHHOM MECTE, BO3HUKABIIMX B CBA3M C OECHOpsIKAMU B Xpamax, HO B IIEpBOM Cilydae
AneIaIUOHHBIN CyJl OTMEHUI OOBUHUTENBHBIN PUTOBOP, @ BO BTOPOM - Yaxain OblI onpaB/aH.
CBeneHuii O BBIBM)KEHUHM INPOTUB HETro KaKWUX-THMOO APYrMX YroJOBHBIX OOBMHEHMH HHU B
Coenunennom Koponesctse, Hu B MHauu, HU T71€ ObI TO HU OBLIO €111€ HE UMEEeTCHI.

14 aBrycra 1990 r. MUHUCTp BHYTPEHHUX JI€] IPUHSUI PELLICHUE O BBICBUIKE I-Ha Yaxana u3
CoenunenHoro KoposieBcTBa B MHTEpecax HAIMOHAJIBHOW O€30MacHOCTH U MEXIYHAPOIHOM
00pBOBI ¢ Teppopu3MOM. YTBepKIanoch inter alia, 4To oH y4acTBOBan B (PMHAHCUPOBAHUU U
OpraHM3aly NOoCTaBOK 00€BOW TeXHUKU TeppopuctaM B [lenmkabe, muiaHUpOBaHUM TEPAKTOB U
pykoBoactBe uMu B MHaum, CoenunenHoM KoposneBcTBE M Ipyrux CTpaHax, a Takxke B
MPOBEJCHUN KaMIaHWI 3amyruBaHUS NPOTHB CHKXOB YMEpEeHHOro Tojka B CoeaMHEHHOM
Koponescte. I'-H Uaxas kaTeropuyecku OTpHIIail 3TH OOBUHEHHUS.

16 aBrycta 1990 1. on ObUT AOCTaBIICH B TIOpbMY bendop, rae ¢ Tex mop u Coaep>KUTCS.

OH obpatucs ¢ Ipocb0ol 0 MOTUTUYECKOM YOEKuIle, YTBEPXK/1asi, UTO, €CIIU €T0 BHIILIIOT
B VIHIM10, OH CTaHET )KepTBOU MBITOK U IpeciieoBaHnid. 27 Mmapta 1991 r. MUHHCTp BHYTPEHHHX
JIEJT OTKJIOHUJI €T0 MPOCKHOY.

I'-u Yaxan He uMen mpaBa 00KajloBaTh 3TO pEIICHHE B HE3aBUCHMOM CYJE, MOCKOJBKY
JIEJIO CBSI3aHO C BOMPOCAMU HAIMOHAIBbHOUN Oe3omacHocT. OnHako 10 uromnst 1991 r. genmo 6bu10
paccMoTpeHO KOHCynpTaTMBHBIM KOMHTETOM B COCTaBE WiI€HA alCIUIALUOHHOIO Cyla, CYIbU
JInoiina, u ObIBIIErO Ipeacenarens ANSIUISIHOHHON KOMUCCHH 0 BOIIPOCaM UMMHrpauuu. I -



Ha Yaxasa He WHGMOPMHUPOBAIM OTHOCUTEIBHO JOKA3aTeNbCTB, HAa KOTOPHIX OCHOBAHbI
OOBMHEHHS MpPOTUB HEro, aJBOKarty r-Ha Yaxama He ObUIO pa3pelieHO MNPEACTaBIATH €ro
MHTEpECHl B XOJE 3TOro pa3domparenbcTBa, U r-Ha Yaxana He WHOOPMHUPOBAIHN O 3aKIIOYCHHH,
npencTaBieHHOM KOHCYNbTaTUBHBIM KOMUTETOM MUHHUCTPY BHYTPEHHHUX [€l, KOTOPbIH B
JTr000M ciydae He ObLT 00sI3aH CIe0BATh EMY.

MuHUCTp BHYTPEHHHX JIe]l B KOHIIE KOHIIOB MOJNKCAN MPUKa3 O BbIChUIKE 25 utoist 1991 r.
[Ipomenne r-Ha Yaxama o cyaeOHOM MepecMOTpe pEUIeHHsT 00 OTKa3e B IPEIOCTaBICHUU
MOJIMTUYECKOro yOexwuia Obulo yAoBiIeTBOpeHOo. PemieHwe ObUI0 aHHYJIMPOBAHO —Kak
HEI0CTaTOYHO 0OOOCHOBAHHOE M BO3BPAIIEHO MUHUCTPY BHYTPEHHUX JIE]I.

1 wuronsa 1992 r. MUHUCTP BHYTPEHHHMX JEJ €HI€ pa3 NPUHAJI pElICHHE OTKa3aTh B
npenocTaBieHnn yoexxuma r-Hy Yaxamy. ToT cHOBa oOpaTWiics ¢ MpOLICHHEM O CyIeOHOM
koHTposie. [locine Toro kak mpomeHue ObuIO OTKIOHEHO Bricokum Cymnom mpaBocyaus 12
despanst 1993 1., oH oOpaTHiICs ¢ Kaa000H B aneUIILUOHHBINA Cy/, KOTOPBIN 0TKa3aJCs MPUHATh
pelieHre mo JaHHOMY BOIIPOCY.

22 oxTs6ps 1993 1. aneyuAUMOHHBIA CyJl NMPHILIENT K BBIBOAY, YTO MUHHCTP BHYTPEHHHUX
JIeNT TOJKEeH OBbLT B3BECHTh YTPO3y JKU3HU WJIM CBOOOJE r-Ha Yaxana B CiIydae ero BBICBUIKU U
COIOCTaBUTh €€ C OMACHOCTBIO JJIsi TOCYJapCTBEHHOM O€30I11aCHOCTH B Cllydyae, eciau eMy Oyner
pazpemieHo octaThes. OTKa3bIBas B MPEIOCTABICHUN yOeXKHIAa, MUHUCTP BHYTPEHHUX 1€, 110
BCEH BEPOSITHOCTH, MPUHSI BO BHUMAHUE JI0KA3aTeNIbCTBA, CBA3aHHBIE C PUCKOM IIPECIICIOBAHUS
[r-na Yaxama] B Munmuu, a ompenenuTh, ObUIO JIM pelIeHHE O BBICBUIKE TI-Ha Yaxana
HEOOOCHOBAaHHBIM WJIM HEMIPABOMEPHBIM, CyJl HE MMEJ BO3MOXKHOCTH, T.K. OH HE UMEJl JOCTYIa K
JI0Ka3aTeNbCTBAM, CBSI3aHHBIM C MPOTHUBOMOJOXKHBIMH apryMEHTaMH - OIACHOCTBIO JJIs
rocyznapcTBeHHOU O6e3omacHocTH. B mapre 1994 r. [lanara nopaoB oTkazana B pa3pelIeHUH Ha
ANeIISIUIO.

[Tocne npexncraBnenus nokiana EBponelickoil KOMUCCHEN MO ITpaBaM 4esnoBeka r-H Yaxan
oOparuiics ¢ mpock00it 06 0OCBOOOXKACHNH U3-TI0J] CTPaKU B OKUAAHUU peuieHus EBponeiickoro
cyna. Oto npouieHue Obuto oTkiIoHeHo 10 Hos6ps 1995 1. rocnoguHoM MakdepcoHom, cynbei
nonpasnenenuss Boicokoro Cyna mnpaBocyaus, Ha TOM OCHOBaHMM, YTO OH HE MOXET
NIOCTAaHOBUTh, YTO peEIIEHHE O COACPKaHUM TOJ CTpaxked r-Ha Yaxama sBIseTcs
HEOOOCHOBAHHBIM HJIM HENPAaBOMEPHBIM, B OCOOEHHOCTH NMPHHHMMAs BO BHMMaHHUE, YTO OH HE
UMeNl JO0CTyna K JOKa3aTelnbCTBaM, OTHOCSAIIMMCS K yrpo3e JUis TOCyIapCTBEHHON
0€30I1aCHOCTH, Ha KOTOPBIX 3TO PEIIEHNE OCHOBAHO.

B. Pa36uparensctBo B KoMmuccuu no mpaBam uenoBeka

B xanoGe, nmomannoit B Komuccuto 27 wmrong 1993 r., 3asButens yTBepxkaal, 4YTO B
pe3ynbTare BBICBUIKM OH PUCKYET MOABEPTrHYTHCS MBbITKaM, OECUEIOBEYHOMY U YHU3UTEIBHOMY
oOpamieHuto, 4to sBiseTcs HapymeHueMm crtatbu 3 KouBenmuu. Ilpouenypa, xkoTopoil oH
nojBeprcs B AHIVIMM, HapyllaeT, 0 €ro MHeHHIo, ctateio 5 1. 1, 4. Kanoba Obuia oObsiBICHA
npuemiemMoii 1 ceHntsOpst 1994 r.

[Tocne Oe3ycnemniHol MONBITKH JOOUTHCS MHUpoBOro cornamenuss Komuccusi yctaHoBuia
daxTbl 1 27 utoHs 1995 r. B cBOeM JI0KJIa/ie €IUHOITIACHO MPHU3HAJa, YTO B CIy4yae BBICBUIKHU I-
Ha Yaxanma B UHauto OyayT HapyIieHsl cTaThl 3 U 8 W 4TO OBUTM HAPYIICHBI CTAThs 5 1. 1 U
ctatbs 13 KonBennuu. KoMmuccus Taxke npuiuia K BeIBOLY (IIECTHAALATHIO TOJIOCAMU IIPOTHB
OJIHOT0), YTO HET HEOOXOIMMOCTH paccMaTpUBaTh ’kajo0y Ha HapyIIeHHUE CTaThu 5 1. 4.

MN3BJIEYEHUE N3 CYJAEBHOI'O PEIIEHUA

BOIIPOCHI TTPABA

I. O mpeanonaraemom HapyueHnuu cratb 3 KoHBeHIMN



72. TlepBbIii 3asBHUTENHs MOJAN XKaloOy HA TO, YTO €ro BBICHUIKA B WHIWIO sBIsSETCS
HapyuieHueM cratbi 3 KOHBEHLIMM, KOTOpas TJIACHUT:

"HukTo HE JOHKEH TMOABEPraThCs NBITKAM K OECUYCIIOBEYHOMY WIIM YHIDKAIOMIEMY
JIOCTOMHCTBO OOpAIlIEHUIO WJIM HaKa3aHUI0'".

Komuccus nogaepxana 3ty xanoly, KoTopyro [IpaBUTenTbCTBO OCTIapuBalo.

A. IlpumeHrMOCTb cTaThy 3 B JI€J1aX O BBICBUIKE

73. Kak ormeuast CyJ B IpOIIJIOM, TOCYAAPCTBA - y4acTHUKM KOHBEHIIMM UMEIOT IpaBo, U
3TO MPU3HAHO MEXKIYHAPOIHBIM [IPABOM, IIPH YCIOBUU COOIIOJICHHS TOTOBOPHBIX 00sI3aTENbCTB,
BKIIIOUasi 00s3aTenbCcTBa MO Hacrosimeld KOHBEHIMM, OCYIIECTBISTH KOHTPOJb 32 BHE3IOM
WHOCTPAHHBIX TPa)</JlaH B CBOIO CTpaHy, MX MPOKMBAHHWEM B HEH M MX BBICBUIKOW M3 CTPaHBbI.
Bonee Toro, HeoOXoammo OTMETHTH, 4TOo HU B KouBeHuuu, Hu B [Iporokonax k Hell He
3aKpeIJIeHO MPaBo Ha MoiuTuyeckoe yoexuie (cMm. Pemenue no neny BunBapamxesax u apyrue
ot 30 okTs0ps 1991 1. Cepus A, 1. 215, c. 34, . 102).

74. Opgnako B mpaktuke Cyaa 4YeTKO YCTaHOBJIEHO, YTO BBICBUIKA TOCYAAPCTBOM -
y4acTHUKOM KOHBEHIIMM MOKET NMPUBECTH K HAPYIICHUIO CTaThbH 3 M, CIEAOBATEIIbHO, MOBJICYD
3a co0Oi OTBETCTBEHHOCTh JAHHOTO TOCYAApCTBAa B TEX CIIy4asX, KOIJIa MMEIOTCS BECKHE
OCHOBaHUS MOJIaraTh, 4TO JIUIO, O KOTOPOM HJET peYb, B CIIy4ae €ro BBICBUIKH CTOJIKHETCS B
rocyiapcTBe, Kyaa OyIeT BbICIAH, C peajbHbIM PUCKOM MOJBEPTHYTHCA OOpaIIECHUIO,
npotuBopeyaniemMy crarbe 3. [lpu Takux 006CTOATENHCTBAX B CTAThE 3 UMILTUIIUTHO COACPKUTCS
0053aTeNbCTBO HE BHICHUIATH JIAHHOE JIMIO B 3Ty cTpaHy (cM. Pemenue no neny CepuHr npoTus
Coenunennoro Koponesctsa ot 7 utonsa 1989 r. Cepus A, 1. 161, c. 35, . 90 - 91; Pemienue no
neny Kpys Bapac u nqpyrue nporus llIsenuu ot 20 mapra 1991 r. Cepus A, 1. 201, c. 28, n. 69 -
70, u ynomsinytoe Bellle Pemenue no neny BunBapamxesax u apyrue, c. 34, n. 103).

[IpaBuTenbCcTBO OCMapuBaIO 3TOT MNPUHIMN TpH pa3dupartenbctBe B Komwuccuu, HO
MIPU3HAJIO €T0 B X0JIe pa3duparenscTBa nena B Cyje.

B. Bricbuika, CBsI3aHHAs € MPEAIOIaracMon yrpo3oi
HaI[MOHATILHOM 0€30MacHOCTH

75. Cyn oTmeuaer, yTO TNPHUKA3 O BBICBUIKE NEPBOrO 3asBUTENs ObLT H3JaH Ha TOM
OCHOBAHWH, YTO TPOJIOJDKEHHE ero npedbiBanus B CoennHeHHOM KOponeBCTBE MPOTHBOPEUUT
UHTEepecaM OOLIeCTBEHHOro Ojara ¢ TOYKH 3pEHMs HAlMOHAJIbHON 0€30IacHOCTH, a UMEHHO
060pb0BI ¢ Teppopu3aMoM (cM. 1. 25 Baimie). CTOPOHBI PacXOATCS BO MHEHHSIX OTHOCHTEIIBHO
TOTO, BIMAET JU TOT (haKT, YTO 3asBUTEIb MOXET MPEIACTaBIATh €000 yrpo3y s
6e3omacHoct CoenunenHoro KoponeBcTBa, Ha 00s3aTeNbCcTBa JAaHHOIO TOCyJIapcTBa B
COOTBETCTBHUH CO CTaThe 3, M €CIM Ja, TO B KAKOH CTETeHH .

76. OcHoBHOe yTBepkaeHue [IpaBUTENbCTBA COCTOSIIO B TOM, YTO HE OBUIO YCTaHOBJICHO
HaJIMYMe pealbHOr0 pHCKa TOTO, YTO 3asBUTENb B CIydae BBICBUIKM CTaHET JKEPTBOM IUIOXOTO
oOpaitenus (cm. 1. 88 u 92 HIKE), OHO TaK)Ke MOTYEPKHYIIO, UTO MPUINHOMN BBICBUIKH SIBIISIFOTCS
UHTEpeChl HallMOHAIBbHOU Oe3omacHocTH. B cBs3u ¢ 3Tum IlpaBUTENsCTBO yTBEpXkIano, 4To
rapaHTHH, TPEIOCTABICHHBIC CTaThell 3, HE SBIAIOTCS aOCOMIOTHBIMH B CITydasxX, KOTIa
rocyJapcTBo - ydacTHUK KOHBEHLIMM HaMepeBaeTcsl BBLABOPUTH HHIMBUAA CO CBOEH
tepputoprur. OTHOBPEMEHHO C TIPUMEPHBIM TIPOTHO30M COOBITHI B IPUHIUMAIOIIEM TOCYIapCTBE
BO BHHMMAaHHE JOJDKHBI NMPUHUMATBhCS U Takue (DakToOpbl, Kak yrpo3a, KOTOPYIO INpe/CTaBIIseT
JaHHOE JHUI0 JUIsi Oe30MacHOCTH CTpaHbl ero mpedbiBaHMs. TakuM 00pa3oM, CYLIECTBYET
UMIUTMIIUTHOE OIpaHUYEHHEe IEHCTBHS CTaThU 3, KOTOPOE JaeT MpaBoO roCyapCTBY - YUaCTHHUKY
KoHBeHIIMM BBICIIATh JAaHHOE JIMIIO B CTpPaHy, Jak€ €CIH OHO PHUCKYeT IOJBEPTHYTHCS TaM
IUIOXOMY OOpallleHHIo, €ClIM TaKOe BBIABOPEHHE HEOOXOAMMO B HMHTEpecax HallMOHAJIbHON
6e3onmacHoCTH. IIpaBUTENBCTBO OOOCHOBBIBAET ATO YTBEPXKIEHHE B IIEPBYIO O4YEpeElb
BO3MOXKHOCTBIO CYIIIECTBOBAHHS UMIUIMIIUTHBIX OIPAaHMYEHHI, KaK 3TO MPU3HACTCS B Cy/leOHOM



npaktuke Cyna, ocodenHo B 1. 88, 89 Pemenust Cyna no BeimeynomsiHyroMmy aeny CepuHr
npotuB CoeamHenHoro KoponesctBa. B oO0ocHoBaHue cBoel mosunuu [IpaBUTENbCTBO najee
CCBIJIAETCSl HAa NMPHUHIMI MEXAYHAapOJHOrO IpaBa, COIJIACHO KOTOPOMY IPaBO MHOCTPAHLA Ha
yOexullle OrpaHMYMBACTCS OMPEICTICHHBIMU OrOBOPKaMH, coJlepKaliuMucs inter alia B cTaTbsx
32 u 33 KonuBenniuu OOH o craryce 6exenneB 1951 r. (cm. 1. 6 Bbime) <*>.

<*> Coenunennoe KopomnesctBo siBisiercss yuactHukoMm Koneenmun OOH o craryce
oexernneB 1951 r. ("Konennus 1951 roma"). B cratee 1 »toit KonBenmuum "Oexenen"
omnpeensercs Kak JIMLO, KOTOpo€ "HaxOIUTCS BHE CTpaHbl' CBOEH TIpakJIaHCKOMN
MPUHA]JIKHOCTH B CHILY "BIOJIHE 0OOCHOBAHHBIX OMACEHUI CTaTh )KEPTBOI Mpecie10BaHul 1o
IPU3HAKy pachkl, BEPOUCIOBENAHMS, TIPaKJAHCTBA, IPUHAMIEKHOCTH K OIPEIEICHHON
COLIMAJILHOM IPYIIe WU MOJUTHYECKUX YOCIKICHUM.

B crarbe 32 stoit KonBeHIIMM roBopuTCs:

"1. loroBapuBaroluecs: rocyaapcrsa He OyIyT BbICHLIATh 3aKOHHO MPOKUBAIOIIUX HA UX
TEPPUTOpUU OEXKEHIEB MHAue, KaK IO COOOpaXEHUSIM TOCydapCTBEHHON 0O€30IacHOCTH WJIU
00IIECTBEHHOTO TOPSIKA.

2. Bricbuika Takux OeXeHIeB OyleT MPOU3BOJIUTHCS TOJBKO BO HCIOJHEHHME PEIICHUH,
BBIHECEHHBIX B Cy/1e0HOM MOpsIKe..."

B crarbe 33 rosopurcs:

"1. [oroBapuBaromuecss TocyJapcTBa He OyIyT HHKOMM o00pa3oM BBICHUIATH WM
BO3Bpanath OEKEHIEB B CTPAHBI, TJ€ UX JKU3HU WA CBOOOJIE YIPOKAET OMACHOCTH BCIICACTBHE
UX pachl, PEIUTHH, TPAKIAHCTBA, IPUHAIIC)KHOCTH K OMPEACIEHHOW COIMAIbHOMN TpYIINe WK
MOJIMTUYECKUX YOeXKICHUH.

2. DTO MOCTaHOBJICHUE, OJJHAKO, HE MOXKET MPUMEHSTHCS K O€XKEHIIaM, pacCMaTpHUBaeMbIM
B CHJIy YB@)KMUTEJIbHBIX IPUYUH KaK yrpo3a 0€30lacHOCTH CTpaHbl, B KOTOPOH OHM HaxoJsATCH,
WIA OCYXJIEHHBIM BOLIEAUIMM B CHUJIY IPUTOBOPOM B COBEPIIEHHMH OCOOCHHO TSIKKOIO
MPECTYIUICHUS U MPEACTABISIONAM OOIIECTBEHHYIO YIPO3y JUIsl CTPaHbI'".

B cyOcuanaprnom nopsinke [IpaBuTenbcTBo monaraio, yTo yrposa, KOTOPYI0 JaHHOE JIUI0
npezcTaBisieT JUisd 0e30MacHOCTH rocynapcrBa - ydacTHuka KOHBEHLMH, SBISETCS OJHUM U3
¢dakTopoB B mouckax OanaHca B cBeTe craThbd 3. Takoll MOAXOA yYUTHIBAET, YTO B MOJOOHBIX
Cllydasix CYILECTBYIOT pa3jIMYHbIE CTENEHH PUCKA CTAaTh XEPTBOW IJIOXOro obpamieHus. Yem
0oJbIIEe PUCK IJIOXOr0 OOpalleHHs, TEM MEHBLIMI BeC JOHKHA MMETh yrpo3a HalMOHAJIbHOM
6e3onmacHocTi. Ho B Tex ciyuasix, Korja CylmecTBYIOT 3HAYUTEIbHbIE COMHEHUS! OTHOCUTEIBHO
BO3MOXXKHOCTH pHCKa IUIOXOro OOpaiieHusi, yrpo3a Oe30MacHOCTH MOXET HMETh BechMa
3HAYUTEIbHBIM BeC NpU MOHMCKaX OanaHca MEXIy 3alllUTON IpaB OTIEIBHOIO YeloBeKa M
o01IeCTBEHHBIM HHTEpecoM. VIMEHHO Tak 0OCTOSIO J1€70 B JaHHOM ciiyyae: ObUTM OCHOBAHMS
JUIS BECKMX COMHEHHMH OTHOCHUTEIBHO TOro, OyAeT 1M Ha caMOM Jelie HMEeTb MECTO
IpeIoyiaraéMblii  pUCK IUIOXOro oOOpalleHus; clefoBaTeabHo, TOT ¢akT, yto r-H Yaxan
IpeJCTaBIsIeT Cepbe3Hyo yrpo3y 6e3onacHoctn CoennneHHoro KoponeBcTBa, onpaBibIBaeT €ro
BBICBUIKY.

77. 3asBUTENb OTPULAJ, YTO MPEACTABIUT KaKylo Obl TO HH ObUIO yrpo3y 0e30macHOCTH
Coenunennoro KopomneBcTBa, 1 yTBEpK/1aj, 94TO B JIFOOOM citydae coOOpakeHUs HaIlMOHAIbHON
0€30MacHOCTH HE MOTYT CITY>KUTh ONpaBIaHUEM PHCKa II0XOro oOpalleHus: ¥ TeM 0oJjiee MbITOK,
KOTOPBIM MOT HIOJIBEPTHYThCS 3asIBUTENb 32 PYOEIKOM.

78. Komuccusi, MHeHHE KOTOpPOHl pa3fensioT amici curiae (CM. M. 6 BBIIIE), OTBEPraeT
aprymeHThl IIpaBurensctBa. OHa ccputaercs Ha Pemenne Cyna nmo neny BuiBapamkpsix u
npyrue (ynomsiHyToe BbIlIe B I. 73) U BeIpakaeT MHEHHE, YTO TapaHTHUH, NpeaycMaTpUBaeMble
cTatbelt 3, UMEeIOT aOCOIOTHBIN XapakTep U He JOMYCKAIOT UCKIIIOUSHUH.

ITpu cnymanun nena B Cyne npencraButesib Komuccun mpeioxkus, 4ToObl T€ MYHKTHI
Pemenns Cyna no neny Cepunra, Ha KOTOpbIe ccbliasioch [IpaBuTenscTBO B 000CHOBaHHE CBOEH
no3uuuu (cM. 1. 76 BbllIe), ObUIM NPUHATHI KaK aBTOPUTETHOE MOATBEP)KICHHE TOH TOUYKH



3peHHs], YTO, KOTJa MaJIOBEPOSATHO NPHUMEHEHHE K BBICIAHHOMY OOpallleHUs WJIM HaKa3aHUs,
NPOTUBOpPEUAILIUX CTaThe 3, MPEANOYTEHHE JOJDKHO OBITh OTHAHO JACTIOPTHPYIOIIEMY
roCyJapcTBy, YbMM HAllMOHAJIBHBIM HMHTEPECaM yrpokaeT MpeObIBaHHE JAAHHOTO JIMIA Ha €ro
tepputopuu. OJHAKO HENB3sl CChUIATBCA Ha HAlMOHAJIbHBIE HHTEPEChl TOCYAAapCTBa Kak
MMEIOLINE IPUOPUTET IO OTHOLIEHUIO K HHTEPECaM MHIMBUAA B TEX CIIy4asiX, KOI/1a IPUBEIECHbI
BECKHE OCHOBAHMS I0JIaraTh, YTO 3TO JIUIO B CIy4ae €ro BBICBUIKHA CTAHET XEPTBOH IJIOXOTO
oOpareHusl.

79. B cratee 3 cdopMmyinpoBaHa HOpPMa, BOIUIOLIAIONIAS OJHY M3 OCHOBOIOJATAIOIINUX
LIEHHOCTEHN AeMOKpaTHUeCcKoro odmiecTa (cM. yromsinytoe Bbiie Pemenue o neny Cepunra, c.
34, n. 88). Cya NOJIHOCTBIO OTJAeT cebe OTYeT B TOM, C KAKMMH OTPOMHBIMH TPYIHOCTSIMH
CTAJIKUBAETCS] B HALIM JIHU I'OCYNapCTBO, 3allUIllas HACEJIEHHWE CBOEHM CTpaHbl OT HACHIIHS CO
CTOpPOHBI TeppopucToB. OAHAKO, aXkKe YYUTHIBAast 3TH O0OCTOATEIHCTBA, KOHBEHIMS 3arperaeTr
OBITKM W OECUelIOBEYHOE WM YHWXKAMoIlee JIOCTOMHCTBO OOpalieHHe WM Haka3aHHe,
HE3aBHCUMO OT TMOBEACHHUs XKepTBbl. B ornnume ot OonpmmuHcTBa HOpM KoOHBEeHLMH U
ITporoxonoB N 1 u N 4 k Helil B cTaTbe 3 HE FTOBOPUTCSI HU O KAKUX MCKIIOYEHUSIX, U HUKaKue
OTCTYIUIEHUSI OT HEe B COOTBETCTBHUM CO CTaTbeid 15 HEBO3MOXKHBI Jaxke B Ciydae
Ype3BbIYAITHOIO MOJIOKEHUS, YIPOKAIOLIEro CYLIECTBOBaHMIO Hanuu (cM. Pemenue mo nemy
Wpnannus nporuB Coenunennoro KoposescrBa ot 18 suBapst 1978 r. Cepus A, 1. 25, c. 65, .
163, a Takxe Pemenue no neny Tomasu nporuB ®@panuuu ot 27 aBrycra 1992 r. Cepus A, T.
41-A, c. 42, n. 115).

80. 3ampenieHue IMIOXOro OOpalleHus, CoIepiKalleecss B CTaTbe 3, MMEET TaKOW Ke
aOCONIOTHBIA XapakTep B CiIy4yae BHICBUIKH. Tak, eciau JoKa3aHO, YTO €CTh BECKHE OCHOBAHUS
noJjlaraTthb, 4TO JAHHOE JIMLO B CIIy4ae BBIJIBOPEHMSI CTOJKHETCS C PEAIbHbIM PUCKOM CTaTb
JKEPTBOM OOpalleHus, TPOTUBOPEYAIETO CTaThe 3, BO3HHMKAET OOS3aHHOCTh TIOCYAapcTBa -
yuacTHUKa KOHBEHIIMNU 3alIUTUTH JIUIO OT TAaKOro 0OpalleHus (CM. yroMsiHyToe Belle Pernienue
no neny BunBapamxesax u apyrue, c. 34, m. 103). Ilpu Takux obcrosiTenbcTBax AEATENIBHOCT
KOHKPETHOI'O JINIIA, O KOTOPOM HJIET peub, KaKOW Obl HEKENaTeIbHOM M ONAacHOW OHA HU Oblia,
HE MOJKeT NMPHHHUMAThCs B pacueT. TakuMm oOpaszom, 3aliura, MpeaycMarpuBaeMasl craTbed 3,
mupe, 4em 3ammura, obecrneunBaemas crarbsiMu 32 u 33 Kousenmuu OOH o cratyce O6exeHiieB
1951 r. (cm. 1. 61 BbImIE).

81. B nmynkre 88 Bbimeynomsuyroro Pemenus Cyna o aeny CepuHra, rje pedb IUia O
Bellaue CoeauHenHbIM [lITatam Amepuku, chopMyIMpoBaHHAs BbIIIE TOUYKA 3PEHUS BBIPAXKEHA
4yeTKo M omnpezaeneHHo. Uto kacaercs 3amedanuii Cyna B 1. 89 Toro xe PemieHus oTHOCUTENBHO
pUCKa IOJOpBaTb OCHOBbI MHCTUTYTAa BBICBUIKM, W3 HHUX HE€ CJEIyeT, 4YTO CYLIECTBYET
BO3MOXXHOCTh YCTaHOBJIEHUSI HEKOTOpPOro OajaHca MEXJy PHUCKOM IUIOXOro oOpalleHus u
NPUYMHAMU BBICBUIKH MPH ONPEACICHUH OTBETCTBEHHOCTH TOCY/1apCTBa MO CTaThe 3.

82. M3 BeimeckazaHHoro cienyer, uro Cyln HE JOKEH BXOJUTh B PacCMOTpPEHHE HE
MOJBEPraBIIUXCSd MpPOBEpKe, HO, HECOMHEHHO, caenaHHbIXx bona fide yTBepxkaeHuit
[TpaBUTENBCTBA OTHOCUTENBHO TEPPOPUCTUYECKON AEIATETLHOCTU MEPBOTO 3asiBUTENS U yTPO3bI,
KOTOPYIO OH MPEACTaBIISAET JJIs HALIMOHAIBHOM 0€301acHOCTH.

C. [IpuMeHUMOCTD CTaThu 3 B 0OCTOSATEIBCTBAX
JIAHHOTO JIe1a

1. Jlata, KOTOpYIO HAJJIC)KUT MIPUHATH BO BHUMAaHUE
P OLICHKE PUCKa

83. XoTs TOYKHM 3peHusi OTHOCUTENbHO cutyannu B Muauu u [lenmxabe pa3nudHbl (CM. TI.
87 - 91 Hwxe), TEeM HE MEHEe BCE COTIACHBI, UTO HACHIINE M HECTAOWIBHOCTh B 3TOM PETHOHE
nocturin anores B 1992 r. u ¢ Tex nop ymeHslnanuch. 1lo 3Toil nmpuyMHE BaKEH MOMEHT,
BBIOpaHHBIA CyZ0M JIJIs1 OIIEHKH pUCKa JiJIs T-Ha Yaxasa B cirydae BBICBUIKH ero B MHauto.



84. 3asButens yreepxaan, yto Cy JOMKEH UCXOIUTh U3 MOJ0KEHUS 1e]1 Ha UIoHb 1992 1.
- MOMEHT, KOrja ObLJIO MPHUHITO OKOHYATEIbHOE PEIICHHE O €ro BBICBUIKE (CM. M. 35 BbIlIe).
[lenb0 OTCPOYKH €r0 BBICBUIKH, KOTOpYI0 morpeboBana Komuccus (cMm. 1. 4 Bbimie), ObUIO
MPEeOTBPAaTUTh HAHECEHHE HEMONpaBUMOro yiepba, a OTHIOAb HE JaThb TOCYIapCTBY -
yuacTHUKY KOHBEHIIMM BO3MOKHOCTbH JIy4lll€é apIyMEHTHMpPOBaTh CBOIO mo3uuuio. Kpome toro,
opranam KonBenuuu B CrpacOypre He MmoAo0aeT MOCTOSIHHO 3aHHWMAaThCS YCTAHOBJIEHHEM
¢axToB.

85. IlpaBurenscTBO yTBepxkaano, U Komuccus ¢ 3TUM coOrjacuiach, 4YTO, MOCKOJIbKY
OTBETCTBEHHOCTb I'OCYJJapCTBA B COOTBETCTBUM CO cTaThell 3 KOHBEHIMM B CilydasiX, CBA3aHHbBIX
C BBICBUIKOM, BO3HUKAET, KOIJIa PUCK JII MHIUBUJA CTaTh XEPTBOM ILJIOXOT0 OOpalleHus
CTaHOBUTCS PEAJBHBIM, JaTOM OLIEHKM PHUCKA SBJISIETCS MOMEHT IPEANONIAraéMoi BbBICBUIKU.
[Tockonpky r-H Yaxan He ObUI BBICIAH HA TOT MOMEHT, PEajJbHO 3HAUMMOMN JAaTON SIBISETCS
BpeMs pazOuparenbcTBa nena B Cyne.

86. 13 nmoBomOB, MpUBEACHHBIX B M. 74 BHINIE, BHITEKA€T, YTO B TOM, UYTO KacaeTcs
HapylIeHHUs CTaTbu 3, OCOOEHHO BaXHO TOYHO 3HATh, JOCTATOYHO JIM JOKA3aHO HaJIUYUE
pealbHOTO PHCKa TOTO, YTO B Cllydyae BBICBUIKM T-Ha Yaxana OH CTaHET >KepTBOW OOpalieHws,
3ampemaeMoro 3To crarbeil. [10CKOIBKY OH 10 CHX IIOp HE BBICIAH, OTIPAaBHBIM MOMEHTOM
JIOJKHA CTaTh Jara paccMoTpenus aena B Cyne. OTcroia BBITEKAET, 4TO, XOTA MMOJ0KEHUE JIET C
UCTOPUYECKON TOUKH 3pEHUS U MPECTABIISAET UHTEPEC, IOCKOJIBbKY 3TO MOXKET IPOJIUTh CBET Ha
TO, KaKOBa CUTyallls B HACTOSIIMA MOMEHT M KakuM oOpa3oM OHa OyAeT pa3BUBaThCs B
Oynyiiem, peliarolee 3Ha4eHe UMEeT UMEHHO HbIHEIITHEE [T0JIOKEHUE eIl

2. OueHKa pUCcKa II0X0ro 00paleHus

a) AprymeHTanus

1. O61mue ycnoBus

87. O00CHOBBIBasi CBOIO IMO3MIIMIO, 3asiBUTENIb yTBEp:KJai, 4To oleHka lIpaBurenscTBoM
ycnoBuid B Hauu u, B yactHocTH, B Ilenmpkabe Obuta riyOOKO OMIMOOYHON HA MPOTSHKEHUU
BCET0 pa3OMpaTeahCTBa B HAITMOHAJIBHBIX CyJaX M B X0Jie paccMoTpenus nena B Ctpacoypre. OH
CChIJIAJICA Ha P JOKJIAIO0B, MOATOTOBICHHBIX PA3IMUYHBIMU MPABUTEILCTBEHHBIMUA OPTaHaMU U
MEXIPAaBUTEIbCTBEHHBIMU M HEIIPaBUTEJIbCTBEHHBIMU OpraHU3alusaMu, O cuTyauu B UHauu B
nenoMm u B Ilenmxabe B 4aCTHOCTH, 0CO00 ynensisi BHUMAaHUE TEM U3 HUX, KOTOpbIE KacalUCh
1994 1 1995 rr. (cM. 1. 49 - 56 Bhile). OH yTBEpAkAaj, YTO 3TOT MaTepual MOATBEPKIAET, YTO
HapyllIeHHe IpaB 4YeloBeKa CwiIaMu Oe3omacHocTH B MHauu, ocoOeHHO mojiMuuel, ocTaercs
MIOBCEMECTHBIM.

B otBer Ha npemnoxxenue IlpaBurenbcTBa BepHYTh ero B o0y yacTe MHauu mo ero
BbIOOPY OH 3asiBUII, 4TO nonuuus Ilenakaba B mpouioM ocyIiecTBiIsjIa MOXUIIEHUS U yOuiicTBa
BOMHCTBYIOIIIMX CUKXOB 3a IIPEJIEIaMH UX POAHOIO IIITaTa.

[Ipu3naB, uro mnonoxeHue B [leHmxaOe HECKOJBKO YIYyYIIMJIOCH C MOMEHTa arores
6ecriopsiikoB B 1992 r., oH Mpo0sKal HaCTauBaTh Ha TOM, YTO PEXKHUM CYIIECTBEHHBIM 00pa3oM
He u3MeHwics. HarpoTus, U3 BBIIEYNOMSHYTHIX JOKJIAJ0B CIEAYET, YTO B MPAKTUKE CEKPETHBIX
CIIy’)KO CyYIIECTBYEeT NpPEEeMCTBEHHOCTb. B 3TOH CBS3W OH yKa3plBal Ha TOT (PakT, dYTO
reHepaibHOro aupekropa nonunuu Ilenmxada, Ha KOTOPOM JIEKUT OTBETCTBEHHOCTh 32 MHOTHE
HapyllIEeHUs IIPpaB YeJIOBEeKa B MEPUOJ, KOT/Ia OH 3aHUMAJl 3TOT MOCT, ¢ 1992 no 1995 r., cMenun
Ha 3TOM IIOCTY IIOCJIE €r0 yXOJia Ha MEeHCHIO ero ObIBUIMI 3aMecTUTEeNb W HaudalbHHUK OTAeNa
pa3BEIKU.

88. IIpaBUTENBCTBO YTBEPKAAJIO, UTO B CIIy4ae BBICBUIKM T-Ha Yaxana OH peaJbHO HE
PHCKOBaJ CTaTh XEPTBOW IUIOXOTo OOpalleHHs, M IOAYEPKUBAIO, YTO €ro HaMepeBAIUCh
BEpHYTH B JI0OyI0 4acTh WHaum 1o ero BeIOOpY, a He oOs3arenbHO B [lenmkad. B stom
KoHTekcTe [IpaBUTenbCTBO yKaszallo, YTO OHO PErysipHO HaOmoaer 3a curyanued B Munum
yepe3 [IpeacraBurenbctBo BepxoBHoro komuccapa CoeaunenHoro KoponesctBa B [lenu. Ha
OCHOBE TOJY4eHHOW HH(GOpPMAIIMK MOXHO CJeNaTh BBIBOJ, YTO OBUIM MNPEANPUHATH U



MPOJOHKAOT TPEINPUHUMATHECS KOHKPETHBIC MO3MTHUBHBIE IMard JUIsl TOrO, YTOOBI PEIIUTh
npobiieMy HapyuieHus mnpaB uyenoBeka. C ATOH 11eNbl0 ObLIM MPUHSATHl HOBBIE 3aKOHBI B 3TOM
cdepe; HammonanpHasi KOMHCCHSI TIO MIpaBaM 4YeJIOBEKa, KOTOpask UTPaeT B 3TOM OTHOLICHUU
BaXXHYIO POJIb, IPOJOJDKACT YKPEIUISATHCS U Pa3BUBATHCS; KaK UCTIOJHUTEINbHBIE, TaK U CyJeOHbIE
BJIACTH TPEANPHHSIN Psi IaroB, 4TOOBI MOJIOKUTH KOHEI[ TPOJOJDKAIOIIMMCS CIydasm
3nmoynotpebaeHus Biacteio. TakuMm oO6pasom, curyanus B HIuU B 11eI0M TaKOBa, YTO CIY>KUT
JI0Ka3aTeIbCTBOM BBILLIEYIIOMSHYTOIO yTBepkaAcHUs [IpaBuTenberBa.

Kpome ToOro, oTrHocuTENBbHO BOMNPOCOB, paccMaTpuBaeMbix B 1. 45 - 48 Bblle,
[IpaBUTENBCTBO YTBEpXkAaio, 4to cuTyarnus B [lemmkabe 3a mocieqHue Tonbl CYIIECTBEHHO
ynydmuinack. OHO TMOJAYEPKUBAIO, YTO B OTOM INTaTe celyac HET TepPpPOPUCTUUECKOU
JeSITeIbHOCTH MM OHA BeCchMa He3HauuTedbHA. Co3MaH MOCT OMOyACMaHa JJisi PacCMOTPEHUS
XKayob Ha 3JI0yNnoTpeOsieHNs BiacTel, U HOBBIN IJTaBHBIA MHUHHUCTP LITaTa MyOIUYHO OOBSBUI O
HamepeHun [lpaBuTenbcTBa MOJNOXKUTH KOHEL HApPYLIEHUIO IpaB uyenoBeka. [lommuelickue,
KOTOpBIE, KaK YTBEP)K/1aJd0Ch, OB MPUYACTHBI K HE3aKOHHBIM ACHCTBUSM, MPEICTANU MEpe]
CYJIOM.

89. Opranmzamus "MexayHaponnas amHuctus' uHpopmupoBana Cyl, 4YTO BHIHBIC
CHUKXCKHE CEeMapaThCTbl BCE €LI€ CTAJKUBAIOTCS C CEPbE3HBIM PHUCKOM '"HCUYE3HOBEHMS',
3aKJIIOUEHUsSI TIOJI CTpaxy Oe3 MpenbsBICHUS OOBMHEHUS M 0e3 cyaa, MBITOK U BHECYIEOHBIX
pacnpaB, OCOOCHHO YacTO OT PYK NEHHKAOCKOW moiuiuu. "MexayHapoiaHas aMHUCTHS"
cchlaeTcss Ha cBOM jgoknan 1995 r., B KOTOpPOM OMNUCHIBAIOCH U OBLUIO JOKYMEHTAIBHO
NOJATBEPXKJIEHO, KakuM o00pa3oM IIpaBa YEJIOBEKa HApyIIAIWCh JOJDKHOCTHBIMHM JIMLIAMU
MEHKa0CKOM MONMUIKMK B XOJie TalHBIX ONepalil 3a nmpeaenaMu uX cOOCTBEHHOro mTaTa (CM.
1. 55 BeIIIIE).

90. Onnako IlpaBurensctBo mpuszBano Cya ¢ OCTOPOKHOCTHIO OTHECTHUCHh K MarepHainy,
MOATOTOBJICHHOMY "MeEXIyHapOaHOM aMHHUCTHEH", T.K. HE OBUIO BO3MOXKHOCTH TPOBEPHUTH
MHOTHEe (PaKkThl, ymoMuHaemMble B HeM. Kpome TOro, mpu H3Y4eHHH 3TUX IOKIAIOB JIETKO
YIIYCTUTh U3 BHUJy OOJiee MIMPOKYIO KapTUHY YJIYYIIEHHs] CUTYyalluu, YAENss CIUIIKOM MHOTO
BHUMaHUSl WHIAUBUIYAJIbHBIM CIy4yasM [PEANOoJIaraéMbIX CEpbE3HBIX HApYIIEHUW IpaB
yenoBeka. Hakownen, Tak kak cutyanus B IlenmxaGe B mocineqHue Toibl 3HAYUTENHHO
W3MEHWIACh, JIOKJIAJbl, TMOArOTOBJIEHHBIE '"MexAyHapolqHOW aMHHUCTHEW" U JIpyrumMu
OpraHMu3alsIMH paHee, IPEICTaBIAIOT Tenepb HEOOIbIION HHTEpEC.

91. Ha ocHOBe Marepuanos, npeactaBieHHbIX KoMuccnn, oHa npusHaia, 4To CUTyalus B
Wuaun u konkpetHo B Ilenmxkabe ymyummnacs. Ognako Kommccus He cmoryia HailTu B
Marepuanax, MpeAcTaBiIeHHBIX I[IpaBUTENIbCTBOM M OTHOCAIIMXCSA K IOCIEIHEMY MEpUONY,
Kakue-mmoo yOenuTeNnbHble JoKa3aTelnbCcTBa TOro, 4Tto nonuuus Ilenmxadba Tenepp HaxoauTcs
HOJ JIEMOKPaTMYECKHUM KOHTPOJEM WJIM 4YTO CyJeOHble BIACTH CYMEIH IOJHOCTBIO
BOCCTAHOBUTb 3/1€Ch CBOW aBTOPUTET U HE3aBUCUMOCT.

ii. dakTOpHI, Kacarolrecst TMYHO T-Ha Yaxana

92. CtopoHBl, BBICTYHNABIIME MO JAaHHOMY Jeny B Cynae, Takke HNpUIAEPKUBAINCH
Pa3IMYHBIX TOYEK 3PEHHs] OTHOCHTEIBHO TOT0, KaKuWe IOCIEACTBUS sl O€30MacHOCTH T-Ha
Yaxana BO3HUKHYT B MIHAMM, KOT/]a €T0 BHICHIJIKA CTAHET OOIIEU3BECTHOM.

[To Muenuto [lpaBuTensCcTBa, BEChbMa BEPOSITHO, YTO MHJUKUCKOE MPABUTEILCTBO MPOSBUT
MPO30PIUBOCTH U, 3HasI, UTO BeCh MHUp OyaeT HabmoaaTh 3a cynp0oi r-Ha Yaxamna, mo3zadoTurcs,
4TOOBI OH HE CTaJl KepTBOH Ioxoro odpaienus. bonee Toro, B utone 1992 r. u B nexadpe 1995
r. IlpaBurensctBo Coenunennoro KoponesctBa oOpamanock k IlpaBurtensctBy Wumuum c
npocb00if 0 TAaKKUX rapaHTUSAX, U OHU OBLTH MPeIOCTaBIEHbI (CM. . 37 BBILIE).

93. 3agBuTEnb YTBEPKAAJI, YTO €ro pemyTalus M HM3BECTHOCTh YBEJIMYAT OMACHOCTh
npecnenoBanus. [IpuHUMas perieHne BBICIATh €ro B MHTEpecax HallMOHAJIbHON 0e30MacHOCTH,
IIPaBUTENBCTBO, KaKk oTMedall cyaps r-H [lommiysmin B Xoae ciyllaHWi B paMKax IepBOTO
cynebHoro mepecmorpa (cMm. m. 34 BbIIe), MO CYTH Jiela MyOJMYHO 3aKICHMMIIIO €ro Kak
teppopucta. CTatb B MHIUKCKOM mpecce, omybnnkoBaHHbIe mocie 1990 ., roBOpsAT 0 TOM, YTO
€ro CYHMTAIOT TAaKOBBIM W B MHIWU, W psag €ro pOACTBEHHHKOB M 3HAaKOMBIX B [leHmxabe



MOJIBEPTalIUCh 3aJEPKAHUI0 W IUIOXOMY OOpallleHHI0 u3-3a CBsized ¢ HUM. [apaHTwu,
npenocraBieHubie [IpaButenscTBOM MHAMM, HE NPEACTaBISAIOT COOO0M OOJBIION IIEHHOCTH,
MOCKONBKY [IpaBUTENBCTBO OTOW CTPaHBI TMPOJAEMOHCTPUPOBAIIO CBOIO HECHOCOOHOCTH
KOHTPOJIMPOBaTh cuiibl Oe3omacHocTH B llenmxabe u 3a ero mpenenaMu. 3asBUTENb TaKkKe
CCBUIAJICS HA TPUMEPHI "MCUE3HOBEHUS'" B IIOCIIEHEE BPEMS U3BECTHBIX JIMII.

94. Tlo muenutro Komuccuu, r-u Yaxasn kak OoAWH W3 BEAYIIMX JEATENICH B JBUXECHUU
BOMHCTBYIOIIIUX CUKXOB, MMOJ03PEBAEMbII B MPUYACTHOCTH K TEPPOPUCTUUECKUM aKTaM, IO BCeH
BEPOATHOCTH, OyJeT MPEICTaBIsATh OCOOBIN MHTEepec g CUil OE30MaCHOCTH, HE3aBUCHUMO OT
TOTO, B KaKy0 4acTh MHAMM OH OyeT BO3BpAIlEH.

b) IMoxxox Cyna

95. B cootBercTBUM € cHUCTEMOM, InpeaycMoTrpeHHoW KoHBeHuuMel, ycTaHoBiIeHUE U
poBepka (PaKTOB TOJDKHBI OCYIIECTBIATHCS TIIaBHBIM 0OpazoMm Komuccueit (cratbu 28 u 31).
CootBerctBeHHO Cyan  HCMONB3yeT CBOM IOJTHOMOYMS B JTOH O0JIACTH TOJNBKO B
UCKITIOYUTENBHBIX 00cTosTeNnbeTBax (cM. Pemenne no neny Kpys Bapac u npyrue, ynomsHytoe
BBINIE B 1. 74).

96. Onnako Cyn He CBfA3aH COOTBETCTBYIOIIMMH BbIBOJaMu Komuccuu um MMmeer mpaBo
naTh (hakTaM CBOIO COOCTBEHHYIO OLICHKY. B nmenax, mogoOHBIX JaHHOMY, paccMoTperue Cymom
BOIPOCA O CYIIECTBOBAaHUH PEaJbHOr0 PUCKA IJIOXOr0 OOpaIIeHHs TOJKHO 00s3aTENIbHO ObITh
OYEHb TIIATEIBHBIM B CHJIy aOCOJIIOTHOTO XapakTepa CTaThbd 3, BOIUIOMIAIOUIEH OJHY W3
OCHOBOIOJIATalONINX LIEHHOCTEH JAeMOKpaTHUecKux crpal, Bxonsaumx B Coser EBpombl (cwm.
ynomsiHyToe Bbllle B 1. 73 Pemenue no neny BunBapamxesax u apyrue, c. 36, . 108).

97. UtoObl YCTAaHOBUTH HAJMYKE PEAIbHOTO PHUCKA JJISl 3asIBUTENS B CIy4yae ero BHICHUIKH B
Nunuio crate KepTBOM oOpaiieHus, npotuBopevamiero crarbe 3, Cya omupaercs Ha Bce
MaTepuaibl, MPEACTaBIEHHbIE €My, a Takxke, B cllydae HEOOXOIMMOCTH, Ha MaTepuabl,
MOJIYYCHHBIE IO €r0 COOCTBEHHOW WHUIIMATHBE, (CM. YIOMSHYTOE BbIlie PermenHue mo gemy
BunBapamxbsax u npyrue, c. 36, m. 107). bonee Toro, mockoibKy TOYKOH OTCYETa BpEMEHH,
CYIIIECTBEHHO 3HAYMMOM JJIsl OLICHKU PHCKA, SIBJISIETCs AaTa paccMoTpenus aena Cyaom (cM. T
86 BbIIIE), eMy HEOOXOAMMO OyleT MPUHSATH BO BHHMAaHHWE JI0Ka3aTelbCTBAa, KOTOPHIE CTaIH
M3BECTHBI MOCIIE paccMOTpeHus aena Komuccuen.

98. IlpunumMas Bo BHMMaHue mipenoxkenue [IpaBurenscTBa BepHyTh I-Ha Yaxana B 1000
asporiopT B Muauum no ero Beibopy, Cy JOJKEH OIEHUTh PUCK TOTO, YTO OH CTaHET >KEPTBOM
IJIOXOT0 OOpalleHusi ¢ TOYKU 3peHust ycnouil B Muauu B nenom, a He Tonbko B [lenmxale.
Heo6xoaumMo He ymyckaTh U3 BUIY TOT (aKT, UYTO 3asIBUTENb SBISETCS BUIHBIM CTOPOHHUKOM
CHUKXCKOT0 CEeNnapaTHUCTCKOTO JBMKEeHMs. M3 3Tux 3amedanuii ciemyer, 4To JI0Ka3aTesbCTBa
MIPECIIeIOBAHUS CUKXOB CHJIaMH O€30MacHOCTU 3a mpenenamu mrara [lenmkad umeror camoe
HEIMOCPEICTBEHHOE OTHOILLIEHUE K JAaHHOMY JIETy.

99. Cyn npuHsI K CBeleHHI0 KoMMeHTapuu IIpaBuTenscTBa OTHOCUTENBHO MH(POPMAIUH,
conepskanieiicst B goknagax "MexayHapoaHoi amauctun" (M. 1. 90 Beime). Tem He MeHee OH
OpUlaeT HeMajoe 3HaueHUWe HEKOTOphIM Haubosiee  BHEUATIISIIOIIMM  OOBHUHEHUSM,
COJIepKalIMMCsl B 3THUX JOKJIagaX, B OCOOCHHOCTH OTHOCHTEIHLHO BHECY/EOHBIX paclpas,
MIPEAMNONIOKUTEIIEHO COBEPIICHHBIX COTpyIHUKaMu monuiuu [lenmkaba 3a mpenmenamu ux
POJIHOIO IITaTa, U JAEHCTBUAM, mpeanpuHsATbiM BepxoBHbiM CynoM MHauM, npaBUTENIbCTBOM
mrata 3ananHas benramus m MUHUCTEpCTBOM BHYTPEHHUX Jel B OTBET Ha HUX (cM. M. 55
BhIIIe). bosee Toro, aHanoruuHble YTBEPXKIEHUS ObLTH MPU3HAHBI bpUTaHCKOW KOMHCCHEH M0
00aJIOBaHUIO TIO0 BOMpOCaM HMMMHIpaluu Hpu paccMoTrpeHun nena Yapan Cunrx JDxummn
npoTUB MUHUCTpa BHYTPEHHUX Jel (CM. 1. 54 BhIllIe) U BKIIIOUEHBI B JOKIaa ['oCcy1apcTBEHHOTO
nenaptamenta Coeamnennbix LltatoB Amepuxku mo Maanu 1995 1. (cMm. 1. 52 Berme). Jloxman
HaunonanebHOl kOoMHCCHMU 1O TpaBaM ueioBeka 1994 r. moaTBepkIaeT BIIEUATIEHHUE, YTO
MOJIMIICHCKHE CUIThI B TTaTe [leHmkal MmoaHOCThIO BBIIIUIA M3-T10J] KOHTPOJIS 3aKOHHBIX OPTaHOB
Bractu (cMm. 1. 49 BeIe).

100. Cyn cunTaeTr yoenuTeIbHBIMU 3TH JOKA3aTebCTBA, MOATBEPKICHHBIC HHPOpMaIIUEH
U3 psifa pa3TUYHBIX OOBEKTUBHBIX MCTOYHHUKOB U TOBOPSIIKE O TOM, YTO MO KpaiHel mepe 10



cepemnuHbl 1994 r. ompeneneHHbie cuibl B nomunuu [lenmkaba wumenu OOBIKHOBEHUE
JIeMCTBOBaTh B OTHOLIEHHWU MOJO3PEBAaEMbIX CHUKXOB, HE JyMasl O IIpaBax 4YeJOBeKa, U ObulN
CIIOCOOHBI IPOAOJDKATH IIPECIEAOBAHUE TaKUX JUI[ Ha TEPPUTOpUM Apyrux wmratoB MuHaun
nanexo 3a npenenamu [lenaxada.

101. Komuccus B n. 111 cBoero Jloknasa mpuiuia K BbIBOLY, YTO B IOCIEAHHE TOMbI
MMEJI0 MECTO yiy4dllleHHe B cepe 3aluThl IIpaB yenoBeka B uauu, u ocodenHo B [lenmkabe, u
(axThl, CTaBIINE U3BECTHBIMU B IIEPHOJ TIOCIIE paccMoTpeHus fena Komuccuei, ToBOpSAT O TOM,
YTO CUTYyalUs IPOJOJIKAET YIyqIIaThCs.

B uacTHOCTH, CcKiazabpIBaeTcs BIEUYATJIEHHWE, 4YTO MAacIITadbl HACWJIMS CO CTOPOHBI
noscraHueckux cuin B Ilenmxabe ymenpummiuch, Cyn oTMedaeT BechbMa CYIIECTBEHHOE
CHI)KEHHME YHClIa MOTMOLIMX OT TEPPOPUCTUYECKUX AKTOB B ITOM PpErHOHE, IO JaHHBIM
[IpaButenscTBa - orBeTuMKa (cM. 1. 45). bomee Toro, B mocieanue ronasl B Ilenmkade
OpOM30LUIM W JApyrue OOHaAeKWBaloOUMe COOBITHS, Takhe, KaK BO300HOBJICHHUE
JIEeMOKPAaTUYEeCKUX BbIOOPOB, MpOBEJICHHE psAla CyAEOHBIX IPOLIECCOB, HAa KOTOPBIX ObUIM
OCY)KJIEHbl COTPYAHMUKH IOJMIMM; CO3JaHHE MOCTa OMOyACMaHa JJis paccieloBaHUsl CIy4aeB
3JI0yNOTPEOJeHHUsT BIAcTbi0 M OOCIIaHME HOBOIO TIJIAaBHOI'O MMHHUCTpa IuTaTta "oOecrneduThb
IPO3pAaYHOCTh W MOAOTYETHOCTH"' (cM. M. 46, 48 Bbiue). B noknane I'ocymapcTBeHHOro
nenapramenta CoenunenHbix IlltatoB Amepuku 3a 1996 r. roBoputcs, yto B TeueHue 1995
"MUMeNnu MECTO 3aMETHbIE YCIEXU B YCTpPAaHEHUHM HapyuleHuil B padore momuuuu [Ilenmxadal”
(cMm. 1. 53 BbIIIE).

102. Tem He MeHEE UMEIOIIMECS CBEICHHS TOBOPST O TOM, UTO MO-TIPEKHEMY COXPaHSIOTCS
npoOJeMbl, CBA3aHHbIE C HapyLICHHMEM IIpaB 4YeJOBEKa CO CTOPOHbI cHUJ Oe30MacHOCTH B
[Tenmxabe. Kak nHanomuuio camo IlpaBurenscTBo - oTBeTuuK, [IpencraBurensctBo BepxoBHoro
komuccapa CoeaunenHoro KoponescrBa B MIHIuM npooikaeT moayyarh jkanoobl Ha AeHCTBUS
nonuuuu Ilenmxaba, XOTs 3a MOCIEIHUE MECSALBI OHU CBSI3aHbI IJIABHBIM 0O0pa3oM C
BBIMOTATENILCTBOM, A HE C HApYyLIICHUSIMU TIOJUTHYECKOro Xapakrepa (cM. M. 47 BbIlIe).
"MexyHapo/iHas aMHUCTHA" yTBEpXKAAeT, yTo B pe3ysbrare aeiictBuil nonuuuu [lenmpkada Ha
npoTsKeHUH Bcero 1995 r. Bpemst oT BpeMeHM "HWcuesanu'" BHIHBIE JESATENIN CHUKXCKOIO
JIBUKeHHs (cM. m. 56 BbIe), a B foknane ['ocynapcrsennoro aenapramenta CIIA 3a 1996 r.
TOBOPUTCS 00 yOUICTBE ABYX CUKXCKHX CEMapaTUCTOB B TEUEHHE ITOTO rojia (CM. 1. 53 BhIIIe).

103. Cyn cuMTaer UCKIIOYUTENbHO BaXKHBIM OTCYTCTBHE KOHKPETHBIX JOKa3aTeIbCTB TOTO,
4TO B IOCJEAHUE TO/bl ObLIa OCYIIECTBIIEHA CKOJb-HUOYAb (pyHIaMeHTanbHas pedopma win
peopranuzanus nonuuuu [lenmkaba. @akTel, ymoMuHaeMble Bbile (cM. 1. 49 - 56), yka3bpIBatoT
Ha HACTOATENbHYI0 HEOOXOIMMOCTh TaKHMX IMEepeMeH, M HMEHHO JTO pPEKOMEHJoBaja
HanmonaneHas koMuccus mo npasam uenoBeka (cM. 1. 49 Boiie). Xots B 1995 r. cMeHunocs
pykoBoacTBO monuiuu Ilenmkada, reHepaaIbHOro JUPEKTOpa, MPH KOTOPOM OBLIM COBEPILICHbI
HauOosee BOIUIOLIME HApPYILIEHUS IOCIEAHEro AECATUIIETHS, CMEHWJI Ha 3TOM IOCTy €ro
OBIBIINI 3aMECTUTENb U HAYAJIbHUK OT/eJa pa3BeaAKH (CM. M. 87 BhILIE).

Menee AByX JIeT HazaJ T€ K€ CaMble MMOJIMLENCKHE CHIIBI OCYIIECTBIISIM peinbl Ha
TEPPUTOPHUIO APYIHX IITATOB MHIUM, 4TO yOEAUTENbHO MOATBEPKIAACTCS TOKYMEHTaMHU (CM. II.
100 Bbime), u Cya He MOXET MOJTHOCTBIO OTKJIOHUTh KaK HECOCTOSITENIbHBIE YTBEPKICHUS
3asBUTEINS O TOM, YTO JIF000€ CHM)KEHHE aKTUBHOCTHU CEMAapaTUCTCKUX CUJI POUCTEKAET U3 TOTO,
YTO KJIIOYEBBIE (UIYpbl CHKXCKOIO CEMapaTHUCTCKOTO IBMKEHMSI ObLIM JHUOO0 YOWTHI, JHOO
BBIHY’)K/JICHbI IOKUHYTh CTpaHy, MO0 JUIIEHbl BO3MOXXHOCTH JIEHCTBOBATh B Pe3yJIbTaTe MbITOK
WIM CTpaxa rnepej neiTkamu. bonee Toro, u3 myOiauKanuil mpeccsl CKIaIbIBAaeTCs BIIEUATIICHUE,
YTO TOJIBKO Cefyac CTAaHOBATCS M3BECTHBIMM B MOJHOW Mepe (akThl 0 MaciiTabax HapylIeHUH
IIpaB YeJIOBEKa B MPOLLIOM (CM. 1. 53 BblIIIIE).

104. Xota Cyn npuuepkuBaeTcss MHEHUS, 4TO JUIs r-Ha Yaxana B ciiydae ero BO3BpallleHus
B Wuauio Haumbonmpmmii puck OyayT mpencraBisaTh cuibl Oe3omacHocTH [lenmkala,
neiictByromue au00 Ha Tepputopun camoro llenmxaba, nubo 3a mpenenaMu TpaHUI] ITOTO
mrrata, Cy npugaer 00sblI0oe 3Ha4YeHUe U TOMY (akTy, YTO POTUB MOIULEHCKUX CHII B APYTHX
mratax MHIuM Taxke BBIABUTAIOTCS 00OCHOBAHHBIE YTBEPXKACHUS O CEPhE3HBIX HAPYLICHUSX



npaB 4yesioBeka. B »Toit cBsizu Cyn oTMEYaeT, uTo CHelUalibHBIM Tokmaguuk OpraHuzanuu
OOvenuHeHHbIX Hanuil mo meiTkaM oxapakTepu30Ball MIPAKTUKY NPUMEHEHUS MBITOK K JIUIAM,
HaXOJAIIMMCS B IIPEBAPUTEIBHOM 3aKIOYEHNH, KaK "TIOBCEMECTHYIO" U BBIpa3uil COXaJICHUE,
YTO HE NPUHUMAIOTCS HA/JIEKAIIUEe MEpbI Ul TOr0, YTOOBI BUHOBHBIE IIPEJCTAIN IIEpes CYA0M
(cm. . 51 Beime). HannonanpHasg koMuccus 1O IIpaBaM 4eJI0OBEKa TAK)KE IIPUBJIEKAET BHUMAHUE
K Ipo0JjieMe MIMPOKOro paclpoCTPaHEHHs JKECTOKOro OOpalleHus ¢ 3aKIF0YEHHBIMH, 4acTo
NPUBOJAIIETO K CMEPTEIbHOMY HCXOIy, M NPHU3bIBaET K pedopMe Bcel CHCTEMbl MOJHIMU B
MacmTabax Uaauu (cM. 1. 50 Beime).

105. Xors Cyn He coMHeBaeTcs B JOOPOCOBECTHOCTH M JOOpPBIX HAMEPEHHAX
[TpaBuTtenscTBa MHIUM, npenocTaBUBLIEr0 rapaHTHM, YIOMSHYTble Bblle (1. 92), co3maercs
BII€YATJICHUE, YTO, HECMOTPS HAa YCUJIUS IPAaBUTEIbCTBA, HallnoHaIbHOM KOMUCCUU TI0 IIpaBaM
YyeJ0BeKa M MHJMMCKHUX CyJI0B, HAalpaBJIEHHbIE HA TO, YTOObI OOUTHCS NEPEMEH, HAPYIICHHUs
IpaB 4YeJIOBEKa HEKOTOPHIMH JOJDKHOCTHBIMM JIMIIAaMU B cujax Oe3omacHoctu [lenmxkaba u
Jpyrux mwrtatoB MHAMK NpencTaBisioT co00i TpyIHOPa3pelIMMYIO U 3aTsXKHYI0 podiieMy (CM.
. 104 Beiie).

[IpuHumas BO BHHUMaHHME WU3JIOXKEHHbIe oOcrositenbcTBa, Cya HE CUMTAeT, uTO
BBIIICYNIOMSHYThIE rapaHTHH o0Oecreyar r-ny Yaxanmy Hajexanryo 6e301acHOCTb.

106. Cyn Takyke CUMTAET, YTO penyTalus U U3BECTHOCTD 3asBUTENSI CKOPEE YBEINYAT, YEM
YMEHBIIAT JJIs1 HETO PUCK CTATh )KEPTBOHU IIOXOTo oOpameHus. HUKTo He ocrapuBaeT TOT (akT,
yro r-H Yaxayn Xopowmo H3BeCTeH B MHIMM Kak CTOPOHHHUK CHKXCKOIO CEINapaTUCTCKOTO
JBUKEHUS U TECHO CBA3aH C IPYTMMHU PYKOBOJIUTEISIMU 3TOrO ABMKEHUs (cM. 1. 17, 20 Bble).
ITpaBUTENBCTBO - OTBETUMK BBICTYIIWIIO C CEPBE3HBIMH, XOTS U HENPOBEPEHHBIMMU, 3asBJICHUSIMU
0 IpUYacCTHOCTM Tr-Ha Yaxana K TEppOpPUCTUYECKON MIESITENbHOCTH, O Y€M, HECOMHEHHO,
U3BECTHO MHIMMckuM BiactsaM. Cya cuuraer, 4ro 3TH (akThl C OOJBIION CTENEHbIO
BEPOATHOCTH MOTYT IpPUBJIEYbh K HEMY BHHUMAaHUE CTOPOHHUKOB >KECTKOM JIMHUU B CHJIAX
0€30I1aCHOCTH, KOTOPbIE B MPOLUIOM 0€3XKaJOCTHO MPECIeOBaIM BCEX, KOr0 MOJ03PEBAIN B
Y4aCTUHU B CUKXCKOM CEMapaTUCTCKOM JIBHKEHUU (cM. 1. 49 - 56 BbIie).

107. B cuny BceX BBIINIEU3JIOKEHHBIX IPUYMH M, B YaCTHOCTH, M3-3a JOKa3aHHOU
npuyacTHocTy nonunuu [lenmpkaba xk yOuicTBaM M MOXMILEHUSAM 3a MpeAesiaMd TepPUTOPHUU
miTaTa, a TakXke H3-3a OOBMHEHHUI B CEphe3HBIX HApYyLIEHHSX IpaB YelloBeKa, KOTOpbIe MO-
IPEKHEMY BBIJIBUTAIOTCS MPOTUB JOHKHOCTHBIX JIMI MHAMMCKUX CHJI 0€30IaCHOCTH B IIEJIOM,
Cyn cuntaer 000CHOBAHHBIM YTBEPXKJIEHHUE, UTO CYLIECTBYET pPealIbHbIM PUCK TOTO, YTO, €CIIH T-
H Yaxan Oyzaer Bo3BpaiieH B UHIUIO0, OH MOXKET CTaTh KEPTBOM 0OpalieHus, MpOTUBOPEUAIIETO
cTaTbe 3.

CrnenoBatenbHO, pelleHue O €ro BbIChbUIKE B MHaMI0, eciu oHa mpou30ieT, MPUBEAET K
HapyIIEHUIO CTaThu 3.

II. O npennonaraemom HapymeHuu cratbu 5 KonBeHnnn
A.Cratpa S 1. 1

108. 3asBUTENH MPUHOCUT KANI00Y HA TO, UTO €0 COJACPKAHUE MO/ CTPAKEH B OXKHUIAHUH
BBICBUIKH TIPEACTABISET coOoi HapymeHue ctatbu 5 1. 1 KoHBeHnuu, rae, B 4acTHOCTH,
TOBOPUTCA:

"Kaxxaplif 4enoBek MMeeT MpaBo Ha CBOOONY M JUYHYIO HEMPUKOCHOBEHHOCTh. HUKTO He
MOYET OBITh JIMILIEH CBOOO/BI HHAUE KaK B CIEAYIOMIUX CIy4asx U B MOPSJIKE, YCTAHOBIEHHOM
3aKOHOM:

f) 3aKOHHBII apecT WK 3ajIepKAHKE JTUIIA... IPOTHB KOTOPOTO MPEAPHHIUMAIOTCS MEPHI 10
€ro BbICBLIKE..."

109. I'-u Yaxan comepxutcsa B TiopbMme beadopa ¢ 16 asrycra 1990 r. (cm. 1. 25 BbIIIIE).
He ocnapuBaincst ToT ¢axT, 9To OH ObUI 3a7iepaH B paMKaX MPOIEAYpPHI BBHICBIIKA B CMBICIIE



cratbu 5 1. 1 "f'. OgHAako OH YTBEpXJAaj, YTO €ro 3ajJepKaHue MepecTaso COOTBETCTBOBATH
"MOPSAZIKY, YCTAHOBJICHHOMY 3aKOHOM', C TOUKM 3pEHUs LieJiei ctathu S 1. | u3-3a upe3MepHoOn
JUIUTEIBHOCTH.

B wactHOCTH, 3assBUTENh MPUHOCUT XaI00y Ha ITUTENBHOCTH niepuoza (16 asrycra 1990 r.
- 27 mapra 1991 r.), KOTOpBIH MOTPEOOBAJICS IJISI TOTO, YTOOBI PACCMOTPETHh M OTKIOHHUTH €T0
MIPOIIICHUE O MPEIOCTaBICHUN €My cTaryca OexxeHIa; nepuoaa (9 asrycra 1991 r. - 2 nexaOps
1991 1.) Mexay ero MpomIeHHEeM O CyAeOHOH NpOBEpKE peIIeHUs OTKa3aTh €My B
IPEIOCTaBICHUU YyOeXHIa ¥ pEelIeHHEeM HalMOHAJIBHOTO Cy/Aa; I[epHoJa, KOTOPbIi
norpedoBaincs (2 nekadps 1991 r. - 1 urons 1992 r.) it NpUHATHS TOBTOPHOTO peIICHUs 00
OTKa3e B IPEIOCTABICHUHU YOSKHUIIA.

110. Kommuccusi corjacwiack C 3TUM M CYHMTaeT, YTO YIOMSHYTOE BHINIE CyneOHOE
pa3dupaTenbCTBO HE OCYILECTBISUIOCH € HajJexalled O0e30TiararelbHOCThI0O U YTO CTOJb
JUTUTENIHOE COJIepKAHUE MO CTPaXel, TAKUM 00pa3oM, ImepecTano ObITh ONpaBIaHHBIM.

111. Ognako I[IpaBUTENBCTBO YTBEPKIAI0, UYTO BCe OOpallleHus 3a CyJeOHON MTOMOIIBIO CO
CTOPOHBI T-Ha Yaxasia pacCMaTpHUBaINCh HACTOIBKO OBICTPO, HACKOJIBKO ATO OBLIIO BO3MOXKHO.

112. Cyn HanmoMHHaeT, YTO HUKEM HE OCMapuBaeTcs, 4To r-H Yaxanm ObLT 3a/epikaH B
paMKax Tpoleaypbl BHICBUIKK B cMbiciie ctathdl S5 1. 1 "f"' (cm. m. 109 Beimie). Dta cTaThs HE
TpeOyeT, 4yToOBI 3a/iepKaHKe JUIa, MPOTUB KOTOPOrO Hayara Mpoleaypa BbICBUIKH, CUUTAIOCH
pa3yMHO HEOOXOJUMBIM, HampuMmep, s TOro, 4YTOObl MPEAOTBPATUTh COBEPLICHUE UM
MPaBOHAPYIICHUS] WU TMOMENIaTb €My CKpBIThCS; B 3TOM OTHOWIEeHWW cTtatbu 5 m. 1 "f"
MpeayCMaTpUBaeT MHOM YPOBEHD 3aIlUTHI, 4eM I1. 1 "c" TOM ke cTaThu.

JleicTBUTENbHO, €AMHCTBEHHOE, YTO TPeOyeTcsi B COOTBETCTBHUH C pPacCMaTPUBAEMbBIM
IIYHKTOM, - 3TO 4TOOBI "MPOTUB JIMLA IPEINTPUHUMAIUCH MEPBI O BbICHUIKE". [loaTOMY, C TOUKH
3penus neneit crarbu 5 m. 1 "f", He CcylecTBEHHO, ONpaBAAHO JIM HAIMOHAIBHBIM MIPABOM HIIH
KonBeH1MEN penieHre 0 BBICBUIKE, HA OCHOBE KOTOPOT'0 OCYILECTBIEHO 3aJIEPKAHUE.

113. Onnako Cya HalmOMUHAET, 4TO J1t000€e JIUIIEHHE CBOOOIBI B COOTBETCTBUH CO CTaThei
5o 1 "f" ompaBaano, TOJHKO MOKA paccMaTpUBAETCS BOIIPOC O BBICHUIKE. Ecnu 3Ta mporneaypa
HE OCYIIECTBIISIETCS C JIOJDKHOM TIATEIbHOCTHIO, 3aJepKaHNe MepecTaeT ObITh JOMyCTUMBIM B
cootBeTcTBUM co cratbedt 5 m. 1 "f' (cm. Pemenune nmo neny Kymnn nmpotuB @panuuum ot 22
mapta 1995 r. Cepusa A, t1. 311, c. 19, n. 48, a taxxke Pemenne no neny Komomnap nportus
benbrum ot 24 centsops 1992 r. Cepus A, 1. 235-C, c. 55, m. 36).

Takum o00pa3oM, HEOOXOIMMO YCTaHOBHTbH, MPOJOJIKAJIOCH JIM Pa3OUpPaTEeNbCTBO IO
BOIIPOCY O BBICBIJIKE YPE3MEPHO JOJITO.

114. PaccmarpuBaemslii iepuos BpeMeHH Havaica 16 asrycra 1990 r., korna r-u Yaxan
ObUT TIEpBOHAYANIBHO 3ajiepkaH. OH 3akoHuwmics 3 mapta 1994 r., koraa BHyTpeHHee cyne0Hoe
pa3buparenbCTBO  3aBEpUIMJIOCH OTKa3oM JaTh coryacue Tr-Hy Yaxanmy Ha nojauy
anesyIIuoHHOM kanoObl B Ilanary nopaos (cMm. 1. 25, 42 Beimie). Xotda r-H Yaxan Haxoautcs
O] CTpaXkel 1Mo HacTodllee BpeMs, 3TOT MOCIEAHUN Mepro]] TOJKEH ObITh NMPU3HAH UHBIM 10
XapakTepy, MOCKOJIbKY Ha MPOTSHKEHUHU 3TOro nepuoja [IpaBuUTenbCcTBO BO3AEPKAIOCh OT €ro
BBICBUIKM B OTBET Ha xojaTaiictBo Komuccum cormacHo crarbe 36 ee Permamenra (cm. m. 4
BBIIIIE).

115. Cyn npuHsa BO BHUMaHUE JUIMTEIBHOCTD MIEPUO/Ia BPEMEHH, OTpeOOBaBIIErocs s
MPUHSITHS Pa3IMYHbIX PELIEHUH B X0/1€ BHYTPEHHETO pa30npaTenbCTBa.

Uro xkacaercsi NPUHATHIX MUHUCTPOM BHYTPEHHUX [IeJ1 peleHuid o0 oTkase B
npenocraBieHnn yoexuma, Cyq He CUMTaeT, YTO CPOKU WX TMPHUHSITHS, a UMEHHO ¢ 16 aBrycra
1990 r. mo 27 mapta 1991 1. u co 2 aexabps 1991 r. mo 1 utons 1992 r., 6pu1M Upe3MEPHBIMH,
YUUTBIBasi HEOOXOAMMOCTh JETaJbHOTO U BHUMATEIbHOTO PACCMOTPEHHMSI MPOILIECHUS 3asiBUTENS
0 TIOJMTUYECKOM YOEXHIe M BO3MOXKHOCTH, NMPEIOCTABICHHBIC 3asBUTEIIO Ul MOATOTOBKU
apryMEHTHPOBAHHOTO OOOCHOBAHHUS CBOUX IPOLIEHUH W TpEACTaBIEHUS COOTBETCTBYIOLIEH
uHpopmanuu (cM. 1. 25 - 27 u 1. 34 - 35 BeIe).

116. B cBsa3u c pa3bupaTenbCTBOM B TOPSAJKE CYACOHOTO KOHTPOJSI B HAIMOHATBHBIX
CyJax OTMEYaeTcs, YTO MepBoe IMpolieHue Obl1o moxaHo r-Hom Yaxamom 9 asrycra 1991 r., u



Pemenne no Hemy ObI0 BeIHECEHO cyabeit r-HoM Ilommnysmiom 12 nekabps 1991 r. I'-n Yaxan
noaan BTopoe mpomreHue 16 urons 1992 r., cnymanus mo Hemy npomwiu ¢ 18 mo 21 gexabps
1992 r., a Pemenue Obuto BbhIHECEHO 12 deBpans 1993 r. AneuIsIIMOHHBIA CyH OTKJIOHHI
anesusuio mo 3romy Pemennro 22 okTsa6pst 1993 r. u otka3an r-ny Yaxainy B pa3pelieHuHn Ha
nojady aneJIsuoHHON kano0wl B [lamaty mopaoB. 3 maprta 1994 r. Ilamara nopmoB Takxke
OTKa3aJia B pa3pelieHuH Ha 110/1avy aneJuISIuOHHON kano0bl (cMm. 1. 34, 38 u 1. 40 - 42 BpIIIe).

117. Kak ormeuan Cyn B KOHTEKcTe cTaTbM 3, Jeio r-Ha Yaxama CBs3aHO C
COOOpaXCHUSIMU YpE3BBIYalHO CEphE3HOr0 M BecOMOro xapakrtepa. llocmemHoe npuHsaTHe
TaKUX pElIeHUH, 0e3 pacCMOTPEeHHs JTOJDKHBIM O0pa3oM BCEX CBSI3aHHBIX C HUM BOMPOCOB U
JI0Ka3aTeNbCTB, HE OTBe4aJo Obl HH HHTEpecaM KOHKPETHOIO  3asBUTENs, HU
3aMHTEPECOBAHHOCTH OOIIECTBA B IIEJIOM B HAJUIEKAIEM OTIPABICHUH MPABOCYIHUSI.

[IpuHrMast BO BHUMaHUE U3JI0’KEHHbIE 00CTOSTENHCTBA U OTJaBasi cebe OTYET B TOM, Kak
3TO MOXET CKa3aTbCsid Ha Cynp0€ 3asBUTENS, a TakKKE€ B TOM, HACKOJIBKO OH 3aMHTEPECOBaH,
4TOOBl €ro anoObl ObUIM TIIATEIBHO PACCMOTPEHBI CYAaMH, HU OJWH U3 MEpPHOJO0B, Ha
YPE3MEPHYIO UIUTEIBHOCTh KOTOPBIX OH KAIYETCs, HE MOXKET CUYHTAThCS TAKOBBIM HHU 10
OTIIEIbHOCTH, HU BMecTe B3sAThle. CiemoBaTenbHO, HE ObLIO HapymieHus ctateu 5 m. 1 "f"
KoHBeHIIMM C TOYKM 3pEHHs JOCTATOYHOM WM HEJOCTATOYHOM TIIATEIIBHOCTH B XOJE
pa3buparenbcTBa BHYTPU CTPAHBI.

118. Ha Cyn Takke JIOXKHUTCS 3a/adya pacCMOTPETh, ObUIO JIM 3aJepkaHue T-Ha Yaxama
"3aKOHHBIM" C TOYKHM 3peHus ueinei cratebu 5 m. 1 "' KonBeHImu, ¢ 0coObIM ymopom Ha
rapaHTHu, 00ecreunBaeMble HAIIMOHAILHON CHCTEMOH.

B tex ciyuyasix, koraa pedb UIeT 0 "3aKOHHOCTH" 3aJiep>KaHus, B T.4. U P PACCMOTPEHUU
BOIpoca, ObLI JU COOMIONEH '"MOPSIIOK, YCTaHOBJICHHBIM 3akoHOM'", KOHBEHIMS yKa3bIBaeT
[JIaBHBIM 00pa3oM Ha OO0S3aHHOCTH COOJOJIaTh HOPMBI MaTepUATbHOIO U MPOIECCYalbHOTO
HAIIMOHAJIFHOTO MPaBa, HO, KPOME 3TOr0, TpeOyeT, YTOObI MPH JIFOOOM JTUIIEHHH CBOOOIBI JIUIIO
B IEJISIX CTaThH 5 ObLIO 3aIIMINEHO OT MPOU3BOIIA.

119. Het comHeHu#t B TOM, UTO 3a/iepkaHue r-Ha Yaxana ObUTO 3aKOHHBIM C TOUKH 3PEHUS
HAIIMOHAJILHOTO TIpaBa M OBIJIO OCYIIECTBIIEHO "B MOPSAIKE, YCTAHOBIEHHOM 3aKOHOM" (CM. 1I. 43,
64 Beime). OnHAKO BBUAY YPE3BBIYAMHOW UIMTEIBHOCTH €T0 COJEp)KaHUS TOJ CTpaxkei
HEO0OXOIUMO TaK)Ke PaCCMOTPETh, CYIIECTBOBAJIH JIM JOCTATOYHBIE TAPAHTHH OT MPOU3BOJIA.

120. B cBsi3u ¢ atum Cyn oTMEUaeT, 4yTo 3asiBUTENh HaXOAUTCS MO/ CTpaxken ¢ 16 aBrycra
1990 r. rmaBHBIM 00pa3oM Ha OCHOBAHHMM TOTO, YTO HECKOJIHKO MUHHCTPOB BHYTPEHHHX J€T,
CMEHSBIIIHME APYT Apyra Ha 3TOM IOCTY, YTBEPK/IAIH, YTO €r0 HEJb3s1 OCBOOOIUTh, HE TIOCTABUB
MOJI yrpo3y HalMOHAIBHYIO Oe30macHOCTh (cM. M. 43 Beimie). OJHAKO 3asBUTENb MOCTOSHHO
OTpHULAJL, YTO OH MPEACTABISAET KaKyl0-T100 yrpo3y A 6€30MaCHOCTH, U MPUBOAMII apTyMEHTHI
B MOJITBEPIKJIEHUE CBOEH MO3UIuH (cM. 1. 31, 77 BhIIIE).

121. Cyn nmanee oTMedaer, 4TO, MOCKOJIbKY MHUHUCTPHI YTBEPXKIAIH, YTO PeYb HUJET O
HAI[MOHAJILHOW 0€30MacHOCTH, BHYTPEHHHE CYAbl He MOTTHU AP (EKTUBHO MPOBEPUTH, ObLIN JIH
pemieHust o cojaepkaHuu r-Ha Yaxanma moja cTpaxei onpaBIaHHBIMHU, TIOCKOJIBKY MM HE ObLia
MpeoCTaBleHa B MOJHOM oO0beMe Ta MH(pOpMallvs, Ha KOTOPOW OCHOBBIBAIUCH 3THU PEIICHUS
(cM. 1. 43 BbI1IIE).

122. Onnako B koHTekcte ctaTh 5 m. 1 "f' KoHBeHIMM mporenypa paccCMOTpEeHHS Jeia
KoncynpTaTuBHBIM KOMHUTETOM (CM. 1. 29 - 32, 60 BbIIIe) SBISIETCS BaXXHOM rapaHTHEN MPOTUB
MPOM3BOJIA. DTOT KOMUTET, B KOTOPHIN BXOJAT OIBITHBIE CYJbU C OONBIINM CTakeM paboThI (CM.
n. 29 BbllIe), CyMel PacCMOTPETh BO BCEH MOJHOTE J0KA3aTeNbCTBA, MOATBEPXKAAIOIINE, UTO
3asBUTENIb TPEACTABISET yrpo3y HAI[MOHAIBHOW Oe30macHOCTH. XOTsA COAepKaHUE JOKIaaa
ATOro KOMHUTETa He pasriamaioch Ha ciymanusx B Cyzae, IlpaButenscTBO ykaszano, YTO 3TOT
KOMUTET COTJIACWJICS ¢ MUHHCTPOM BHYTPEHHUX JieJI O HeOOXOJIMMOCTH BBICBUTKM r-Ha Yaxana
M0 TPUYMHAM, CBS3aHHBIM C OOecredeHHeM HalmoHaIbHOU Oe3omacHOCTH. Cy/ CUMTAET, 4TO
paccMOTpeHHE Jella JTUM KOMHTETOM OO€CIeYHIO JOCTaTOYHBIE TapaHTUU TOTO, YTO
CYIIIECTBYIOT IO KpaliHel Mepe MPUYUHBI TojlaraTh prima facie, uto, eciiu Ob1 r-H Yaxan ObuUT HA



cB0OOJIE, BO3HMKIJIA OBl yrpo3a HAIlMOHAJIBHOW OE€30MacHOCTH, M TaKUM 00pa3oM OpraHbl
MCIIOJTHUTENIHOM BJIACTH HE JOIYCTHIIN MTPOU3BOJIA, OT/IaB PACIOPsHKEHUE O €ro 3a/lepyKaHuu.

123. B 3akmtouenue Cyja HaroMUHaeT, 4To r-H Yaxas, BHE BCIKOIO COMHEHUS, HAXOAUTCS
MOJI CTpakel B T€UEHUE TAKOT'O UIMTEIHLHOTO CPOKa, KOTOPBI HE MOXKET HE BbI3BATh CEPHE3HOM
obecrniokoeHHOCTH. OJTHAKO BBUIY MCKIIOYUTEIBHBIX OOCTOSTENLCTB JAHHOTO Jefia U TOTO, YTO
roCy/IapCTBEHHbIE OPraHbl JIEHCTBOBAIM C JIOJDKHOM TIHIATEILHOCTHIO HA MPOTSHKEHUU BCETO
pa3duparenbCcTBa JeNia O BBIChUIKE I'-Ha Yaxaia, a TakKe TOro, YTO OBbLIHM IOCTATOYHBIC TapaHTUH
MPOTUB IMPOU3BOJIBHOIO JIMIICHUS €ro CBOOOMBI, €ro COJAep)KaHUE MOJ CTpaKed He SBISETCS
HapyIleHneM TpeboBaHMi, coaepxkamuxcs B cratbe 5 m. 1 "f'".

W3 BeIIECKa3aHHOTO CIEAYyeT, YTO HapymeHus ctatbu S5 . 1 "' He ObL10.

B.Cratea 5. 4

124. 3asBuTens yTBEpkKAai, 4YTO eMy OblJIO OTKa3aHO B IpaBe Ha TO, YTOObI 3aKOHHOCTh €T0
3a/iep>KaHns ObUIa YCTAHOBJIEHA HALIMOHAIBHBIM CY/OM, YTO MPEACTABIIAET COOOW HapylleHue
ctatbu 5 1. 4 KonBeHmu, KoTopas riacur:

"Kaxxaplil, KTO JMIIEH CBOOOJBI IyTEM apecTa WU 3aJep)KaHus, UMEEeT IpaBO Ha
pa3duparenbCcTBO, B XOJI€ KOTOPOro CyJ 0e30TiaraTelibHO pelaeT BONPOC O 3aKOHHOCTH €ro
3aJIepXKaHNs U BBIHOCUT IIOCTAHOBIIEHHE O €0 OCBOOOXKICHHUH, €CITH 3a/IepyKaHne HE3aKOHHO'".

OH yrtBepkJay, 4yTO OE30rOBOPOYHO IPHUHSAB HA BEpy B KauecTBE OOOCHOBAaHUS €ro
3a/lep>KaHus CChUIKY HAa MHTEpPEChl HAIlMOHAJIbHON 0€3011aCHOCTH, BHYTPEHHUE CYJIbl HE CMOIJIU
paccMOTpeTh BOIIPOC O TOM, OBUIO JIM €ro 3ajJiep>kaHue 3aKOHHBIM M 000CHOBaHHBIM. bonee
MOJPOOHO OH Pa3BHJI ATOT aPTYMEHT B CBS3M CO CBOCH JKaloOOW HAa HapylieHWe cTatbu 13
Koupenmuu (cm. 1. 140 - 141 Hmke).

125. Komuccusi npuiia K BEIBOAY, YTO 3Ty Kajo0y CleAyeT paccMaTpuBaTh B CBSI3H C
HapymeHueM ctatbu 13, u [IpaBUTeNnbCTBO COrNAcUIOCh C TAaKUM HOAX0aoM (cM. 1. 142 - 143
HUXKeE).

126. Cyn HamoMHHAaeT MpeXx/ie BCEro, YTo cTaThs 5 1. 4 nmpezcrasiseT coboit lex specialis
110 CpaBHEHHIO ¢ Gojee oOumMMH TpeGoBaHMsMH cTathbi 13 (cm. Pemenue mo meny Jle Mowr,
banbe u Ban nen bpunk npotus Hunepnannos ot 22 mas 1984 r. Cepus A, 1. 77, c. 27, 1. 60).
U3 sToro cienyer, 4To, HE3aBUCUMO OT METO/1a, BHIOpaHHOTO T-HOM Yaxanom st 000CHOBaHUs
cBOeH >kajoObl Ha OTKa3 B CyAeOHOW MpoBEepKe 3aKOHHOCTU ero 3anaepxkanus, Cyn nomkeH
IIPEKIIE BCETO PaCCMOTPETH 3Ty Kao0y B CBA3M €O cTaThel S 1. 4.

127. Cya [nanee HamOMHHAeT, YTO TMOHATHE "3akOHHOCTH" ("TPaBHIBLHOCTB',
"mpaBoMepHOCTH") B I1. 4 CTaThU 5 UMEET TO K€ CaMO€ 3HaYEHHUE, YTO U B €€ 1. 1; mo3ToMy JIHIIO,
HOJBEprieecs: 3aJep)KaHuI0, UMEET IpaBO Ha CyJIeOHBIH KOHTPOJIb 3a pEIIEHHEM O €ro
3a/iep>)KaHuU HE TOJIBKO B CBETE TpeOOBaHMM BHYTPEHHETO MpaBa, HO U B KOHTekcTe KoHBeHuy,
ee O0IIMX MPUHIIUIIOB U LeJIH, KOTOPYIO NIPECIeayt0T OrpaHUUYSHHS, YCTaHOBJIEHHBIE B 1. 1 (CM.
Pemenue no neny E. mporus Hopseruu ot 29 asrycta 1990 r. Cepust A, T. 181-A, c. 21, 1. 49).

[Ipenensl 00s3aTeNBCTB MO CTaThe S5 M. 4 HE SABJISAIOTCS OJMHAKOBBIMU JUIA JIIOOOTO BHIA
nuteHus: cBo0oas! (cM. inter alia Pemenune mo nemy Byamap mpotus benbruu ot 29 despans
1988 r. Cepus A, 1. 129, c. 24, . 60); 1 3TO B 0COOCHHOCTH KacaeTcsi o0ecrneueHus: cyae0Horo
KOHTpoJ1sl. COBEpIIEHHO SCHO, UTO CTaThs 5 M. 4 HE rapaHTUPYET IpaBa Ha CyJeOHbBIN KOHTPOJIb
HACTOJIBKO IIMPOKO, YTOOBI CyJ] KM€ IPaBo 10 BCEM aCHEKTaM Jielia, BKIYasi BOIPOCH YMCTON
1€J1€CO00Pa3HOCTH, MOJMEHSATh YCMOTPEHHE COOTBETCTBYIOIIETO YHMOJHOMOYEHHOIO OpraHa
BJAacTH CBOUM. TeM He MeHee CyAeOHbIH KOHTPOJIb JOJKEH ObITh 10CTaTOYHO HIMPOKHUM, YTOOBI
BBIHOCUThH PEIIEHUE O COOJIOJEHUU TeX YCIOBHUM, KOTOpbIE SBISIOTCS HEOOXOIUMBIMH IS
3aKOHHOI'O 3aJiep’KaHus JHUIa B COOTBETCTBUU CO cTaTbed 5 m. 1 (CM. YNOMSHYTOE BBILIE
Pemenue no neny E. mporus Hopseruw, c. 21, n. 50).

128. Cyn BHOBb OOpamiaer BHUMaHHE Ha TpeOOBaHUS CTaTbu 5 M. | MPUMEHUTENBHO K
3a/iepKaHUIo JIMIA B TPOleaype BBICBUIKU (cM. 1. 112 Bbime). M3 atux tpeboBaHuii ciemnyer,
4TO B 1. 4 CTaThu 5 HE CONEPKUTCS TpeOOBaHUE, YTOObI BHYTPEHHUE CY/AbI OBLIM MPABOMOYHBI



IIPOBEPSTH, SBJISIETCA JIU PELIEHUE O BBICBIJIKE, HA OCHOBE KOTOPOT'O OCYILECTBIEHO 33I€pPiKaHuE,
OTNpaBJaHHBIM C TOYKHU 3PEHHS HALIMOHAIBHOTO 3aKOHOJaTeNbCcTBA Wi KoHBeHIINH.

129. Tlonstue "3axoHHbH" B 1. 1 "f' cTarbm 5 He TOJNLKO YKa3bIBAeT Ha OOS3aHHOCTH
coOroaTh HOPMBI HAIIMOHATBHOTO MAaTEpUAIbHOIO U MPOLECCYaIbHOrO MPaBa; OHO K TOMY e
03Ha4aeT TpeOoBaHME, YTOOBI JTFOOOE JIUIICHIE CBOOOIBI COOTBETCTBOBAJIO IIEJIM CTAThH 5 (CM. II.
118 Beime). Bo3HukaeT Bompoc, oOecnedWBaiv JIM HAUICKANUHA KOHTPOJb CO CTOPOHBI
HAI[MOHAJbHBIX CYJOB MMeBIIMecs Yy r-Ha Yaxama mporeccyalbHble BO3MOXHOCTU OCIOPUTH
3aKOHHOCTb 3a/Iep>KaHUs U JOOMBATHCS OCBOOOXKICHHUS O]T 3aJI0T.

130. Cyn HamoMuHAaEeT, 4YTO, MOCKOJBbKY JIEJI0 CBSI3aHO C HMHTEPEeCaMH HalMOHAIbHOU
0€30MacHOCTH, BHYTPEHHHUE CY/bl HE MUMEIH BO3MOXKHOCTH PACCMOTPETHh BOMPOC, SIBISUIUCH JIU
pelIeHus O 3aJepKaHuy I-Ha Yaxana U colepKaHUU €ro 0] CTPa)XKed OIpaBJaHHBIMU I10 3TOH
npuurHe (cM. 1. 121 Beime). Xots mpomeaypa paccMoTpeHus: KOHCyIbTaTUBHBIM KOMHUTETOM
oOecrieunsia HEKOTOPYIO CTENEHb KOHTPOJIS, TEM HE MEHee, NOMHS, 4To I'-H Yaxanm He umen
npaBa OBITh NPEJCTABICHHBIM IEpell 3TUM KOMHTETOM CBOMM aJIBOKATOM, YTO €My OBbLIO
NepeIaHo JIMIIb KPaTKOE pe3toMe MPUYMH, MOCITYKUBIIMX OCHOBAaHHUEM JIJIsl HAMEPEHUS BbICJIATh
ero, utro KoHCynbTaTUBHBIM KOMUTET HE HMEN IOJHOMOYUN NPUHUMATh PEIICHHS, a €ro
3aKJIIOYEHHE, HAIPABIEHHOE MHUHHCTPY BHYTPEHHHUX JI€J, HE SBJUIOCH MJI IIOCJIEIHEro
00s3aTenbHBIM U He ObL10 00HapoaoBaHo (cMm. 1. 30, 32, 60 Boimie), KoHCYynTbTaTUBHBIN KOMHUTET
HE MOXKET paccMaTrpuBarhbcs Kak "cyn" B cMbIcie cTaTthu 5 1. 4 (cM. mutatis mutandis pernenue
no geny X npotuB CoenunenHoro Koposnescta ot 5 HosOpsa 1981 r. Cepus A, 1. 46, c. 26, 1.
61).

131. Cyxa npusHaeT, 4To, KOT/ia peub UAET O HallMOHAIbHOM 0€30MacCHOCTH, UCTIOIB30BaHUE
KOH(HICHIIMATIBHBIX MaTepUAIOB MOXET OKa3aThCsl HEM30SKHBIM. TeM He MeHee 3TO He
03HAYAEeT, YTO BIACTH CTPAHBI MOTYT OBITh CBOOOTHBI OT 3((HEKTUBHOTO KOHTPOJIS CO CTOPOHBI
HAI[MOHAJIBHBIX CYJIOB BO BCEX CIyyasiX, KOTJa 3asBJIAIOT, YTO JEJIO CBA3aHO C HAlMOHAJbHOU
0e30MacHOCThIO U Teppopu3MoM (cM. mutatis mutandis Pemenue mo gemy ®okc, Kamnbenn u
Xaptinu npotuB CoenunenHoro Koponescrsa ot 30 aBrycra 1990 r. Cepus A, 1. 182, c. 17, m.
34, u Pemenne no aeny Mroppeit npotuB CoeannenHoro Koposnesctsa ot 28 oktsa6ps 1994 r.
Cepus A, 1. 300-A, c. 27, . 58). Cyn npugaeT 607bI110€ 3HaYeHUE TOMY (DaKTy, 4TO, KaK yKazal
B CBs3U co cTtathbed 13 amici curiae (cM. m. 144 Hioke), B Kanazge Ans gen Takoro poja cosjaHa
6osee ¢ dexTuBHas hopma CyaeOHOTr0 KOHTPOIS. DTOT MPUMEP MOKA3BIBAET, YTO CYIIECTBYIOT
CHOCO0BI, KOTOpBIE MO3BOJIAIOT, C OJJHOM CTOPOHBI, YYeCTh 3aKOHHbIE ONACEHMs, CBSI3aHHBIE C
0€30MacHOCThIO, XapaKTepoOM M MCTOYHMKaMH HWH(POpMaluu, a ¢ Jpyrod - oOecneuuThb
KOHKPETHOMY JTUITY JOCTaTOYHBIE MPOLIECCyalbHbIE TapaHTHH.

132. Ha ocHoBaHuH, BbIlEeN3710)kKeHHOr0 Cy/l CUUTAET, UTO HU CyZeOHOe pa30oupaTesIbCTBO
B paMkax habeas corpus u B mopsjke cyneOHOr0 KOHTPOJIS 3a PEeLIeHHEM O 33Jep>KaHuU I'-Ha
Yaxana B HallMOHAJBHBIX Cy/ax, HU paccMoTpeHue nena KoHCylabTaTUBHBIM KOMHMTETOM HE
YJIOBJIETBOPSIIOT TPEOOBAHUSIM CTaThH S 1. 4. DTO HECOOTBETCTBUE TEM 00Jiee CYIIECTBEHHO, YTO
r-H Yaxan, 6e3yciIOBHO, JHILIEH CBOOOJBI B TEUEHHE CTOJNb JUIMTEIBHOIO CpPOKa, YTO ATO HE
MOJKET HE BBI3BIBATH CEPbE3HON 00€CITOKOCHHOCTH (CM. 1. 123 BhiIIIe).

133. OTcroza BBIBOA, YTO UMEJIO MECTO HapyllIeHHue ctatbu 5 1. 4 KoHBeHIuN.

III. O npennonaraeMoM HapyueHuH cTatb 8 KOHBEHIIMN

134. Bce derpipe 3asBHUTENS YKa3bIBAJIM Ha TO, YTO, €Ciy Obl r-H Yaxan ObuT BBICIAH B
Wuanro, 3T0 cocTaBmiio ObI HAPYIIIEHUE CTAThU 8, KOTOpas TJIaCHT:

"1. Kaxnaplii 4enoBeK MMEET IpPaBO Ha YBAKEHHE €ro JIMYHOM W CEMEWHOW JKU3HH,
HEMPUKOCHOBEHHOCTH €TI0 JKWJINILA U TaHbI KOPPECTIOHICHIINH.

2. He nomyckaercs BMeEmIaTenbCTBO CO CTOPOHBI TOCYAApPCTBEHHBIX OPraHOB B
OCYIIECTBJIEHUE 3TOT0 MpPaBa, 32 UCKIOUYEHUEM BMEIIATENbCTBA, IPEAYCMOTPEHHOTO 3aKOHOM U
HEO0OXOIMMOT0 B IEMOKPATHYECKOM OOIIIECTBE B MHTEPECaX HAIIMOHAILHON 0€30MacHOCTH..."



135. IlpaBUTENbCTBO HE OCMAapHBajO, YTO BBICBUIKA TI-Ha Yaxama o3Haudana Ol
BMEILIATEIbCTBO B OCYILECTBICHHUE MPAB 3asABUTENEH, NMPEIYCMOTPEHHBIX B CTaThe 8 m. 1, Ha
YBaXEHUE UX CEMEMHOU KU3HMU.

3asBUTENN, CO CBOEW CTOPOHBI, MPU3HAIM, YTO 3TO BMEIIATEILCTBO '"TIPEAYCMOTPEHO
3aKOHOM" U IIPECIIeI0BAJIO MPABOMEPHYIO 1€JIb B CBETE CTaThU 8§ 1. 2.

CrnenoBaTenbHO, €IMHCTBEHHBIM CYLIECTBEHHBIM BOIIPOCOM B CBSI3M C ITUM SBIIAETCH,
OBLIO 7T OBI 3TO BMEMIATEILCTBO (T.€. BHICHUIKA) "HEOOXOAMMBIM B JJIEMOKPATHIECKOM OOIIECTBE
B MHTEpecax HAIlMOHAJILHON 0€301acHOCTH" B CMBICIIE CTaThH & 11. 2.

136. IlpaBUTENHCTBO YTBEPXkKAANO, YTO BBICHUIKA T-Ha Yaxama siBIsieTCS HEOOXOAUMOU U
COopa3MepHO BBUIY TOH yrpo3bl, KOTOPYIO OH MpeAcTaBisieT i 6e3omacHocT CoeIMHEHHOTO
KopoineBcTBa, U yuuThIBasi LIMPOKUE MPEEIbl YCMOTPEHUS, IPEIOCTABIECHHBIE FOCYapCTBaM B
Jienax Takoro poja.

137. 3asBuTenu OTpHULIATIU, 4YTO BbIChUIKA I'-Ha Yaxama MOXKeT ObITh OIpaBAaHa I10
NpUYMHAM HAIMOHAJIBLHOW O€30MacHOCTH, W MOAYEPKUBAIM, YTO, €CIU OBl CYIIECTBOBAIH
HEONPOBEPKMUMBIE JI0KA3aTeIbCTBA TOTO, YTO OH OBLI NPUYACTEH K TEPPOPUCTUUYECKOU
nesTeNbHOCTH, MpoTuB Hero B CoemuHeHHOM KoposeBcTBe Moriio Obl ObITH BO30YXAECHO
YTOJIOBHOE JIETIO.

138. Komuccuss mnpusHana, 4uro corjacHo KOHBEHLIMM TrocynapcTBa pacrnojaratror
HIMPOKUMH Tpe/ieJlaMd YCMOTPEHHS B TeX Cily4asx, KOTJa pedyb HAET O HaIMOHAJIbHON
0e30MacHOCTH, HO HE CUMTAET, YTO MPU BCEX JNAHHBIX OOCTOSATENHCTBAX MPUMEHEHHE CYpOBOM
MEpHI - BBICBUIKH HEOOXOIMMO U COPa3MEPHO.

139. Cyn HannoMHHAeT CBOW BBIBOJ O TOM, YTO PEIICHHE O BBICBUIKE MEPBOrO 3asiBUTENS B
WNnauto npencrasisuio 6b1 co0oit Hapymienue cratbu 3 KonBennuu (cM. 1. 107 Beime). He nmest
MPUYUH COMHEBAThCsA, YTO [IpaBUTENBCTBO - OTBETUMK BBINOJHUT Hactosuee Pemenue, Cyn
CUYHUTAET, YTO HET HEOOXOIUMOCTH BHIHOCUTh PEIICHUE 110 TUIOTETUUECKOMY BOIIPOCY, UMENO JIU
OBl MECTO TaKXe M HapylIeHHe MpaB 3asBUTENEH B COOTBETCTBUHU cO cTaTheil 8 KoHBeHIMM B
ciy4dae BbICBUIKM I-Ha Yaxana B uauro.

IV. O npenmnonaraemom Hapymenuu cratbu 13 Koneniun

140. Kpome Toro, 3agBUTEIN YTBEPKIAIH, YTO UM HE ObUIM MpeA0CTaBiIeHbI 3P(PEKTUBHbBIE
IPaBOBBIE CPEJCTBA B HAIMOHAIBHBIX CyJax B HapyuleHue cratbu 13 KoHBeHLMH, B KOTOpOH
TOBOPUTCS:

"Kaxnplii yenoBek, YybM IpaBa U CBOOOJBI, NMpU3HAHHbIE B Hactosmed KouBeHImH,
HapylIeHbl, HMeeT ImpaBo Ha H(PQEeKTUBHBIE CpPEICTBA IMPABOBOM  3alUTHl  MeEpe]
rOCYyIapCTBEHHBIM OPraHOM AK€ B TOM Clydae, €CJIM TaKOe HapyUIEHHE COBEPILEHO JIMIIAMH,
JIEHCTBOBABIIMMH B OPHUITHATHFHOM KadecTBe".

141. 3asBuTenu yTBEp)KIalli, YTO €AMHCTBEHHBIM INPABOBBIM CPEJICTBOM, KOTOPHIM OHH
pacrnoyiaranu s oOxasjoBaHusi HapymieHust ctatedt 3, 5 m 8 KouBeHiuu, ObuUT cyneOHBIN
KOHTpPOJIb, a Ipoleaypa paccmorpenus: B KoncynpratuBHoM komurtete (cM. 1. 29, 60 Bblmie) He
Obl1a HU TaKOBBIM "cpeZcTBOM", HU TeM Oosee "3 pekTuBHOI".

OHM 3asiBUJIM, BO-TIEPBBIX, YTO TMOJHOMOYMS aHTJUICKHX CYJOB OTMEHHUTH pEIleHHE
WCIIOJTHUTENIbHOTO OpraHa Mo JejlaM O MpPelOCTaBJIEHUH YOeKHIla, CBSI3aHHBIM CO CTaTbel 3,
HE/IOCTaTOYHBI; CYAbl HE MOTYT HCCIIEOBaTh BCE (PAKThI, YTOOBI YCTAaHOBUTH, HACKOJBKO
00OCHOBAaHHBI JIOBOJbl O HAJIWYMHM PEAIbHOTO PHUCKa IJIOXOT0 OOpalleHHs B rocyAapcTBe, B
KOTOPOE BBICBUIAETCS JAHHBIM YEJIOBEK, OHU MOTYT JIUIIb CYTUTh O TOM, SIBJISICTCS JIM pELIeHHe
MUHUCTPa OTHOCHUTEJIBHO CYIIECTBOBAHUS TAaKOrO PHCKAa pPa3yMHBIM COTJIACHO NPUHIUIIAM
"Wednesbury" (cM. 1. 66 BbIIIIe).

Bce 310 0COOEHHO Ba)XXHO B JeNax, I/I€ HCIOJHUTENIbHbIE OpraHbl CCBHUIAIOTCS Ha
npoOaeMbl HallMOHAJTBLHON Oe30macHOCTH. B JaHHOM fene yTBepXKJEHHE, YTO BBICHUIKA I-Ha
Yaxana HeoOXoaMMa B MHTEpecax HAIMOHAIBHOW O€30MacHOCTH, MPUBEIO K TOMY, YTO OBLIO
HEBO3MOXXHO J1aTh 3()(hEeKTUBHYIO CyIeOHYIO OLIEHKY HU PUCKA JUISl HEr'O CTaTh JKEPTBOI MJI0XO0Tr0



oOpamenuss B MIHAUM, HU BOMPOCOB, BO3HHUKAIONIMX HAa OCHOBE CTAaThu 8. DTO YTBEpKICHHUE
C/ICJTaJI0  HEBO3MOJXKHBIM OCYIIECTBICHUE J000r0 3(P(HEKTUBHOTO CyAeOHOTO KOHTPOJIS IO
BOIIPOCY, OBLIO JIM ONPaBIaHHBIM MTPOJIOJIKAIOIICECS COJAEPIKAHKE 3asBUTEIIS O] CTPaXeH.

142. IlpaBUTENbCTBO NPHU3HATIO, YTO OOBEM CYAeOHOTO KOHTPOJS SBISIETCS OoJee
OTPAaHMYEHHBIM B TEX CIIy4asiX, KOIJa paclopsbDKEHHUE O BBICBUIKE OTHACTCS B HMHTEpecax
HaloHaabHOU OezomacHocTu. OxHako Cyn B MPOILIOM BBICKa3bIBall MHEHUE, YTO B CIIydasXx,
KOT'Jla peub UJET O HAI[MOHAThHOU 0e30macHOCTH, "YPPEKTUBHOE MPABOBOE CPEACTBO" B CMBICIIE
cTtatb 13 1OMKHO O3HA4aTh "MPABOBOE CPEJCTBO, KOTOPOE SBISETCS IO BO3MOXKHOCTHU
3 PEeKTUBHBIM", YUUTHIBasE HEOOXOAUMOCTh y4deTa CEKPETHBIX MCTOYHMKOB MH(pOpPMALUHU (CM.
Pemenue mo nmeny Kmacce um napyrue mporuB denepatuBHoii PecnyOnmuku I'epmanum ot 6
centsa0ps 1978 r. Cepus A, 1. 28, c. 31, n. 69, u Pemienne no neny Jleannep nporus IBeruu ot
26 mapta 1987 r. Cepust A, 1. 116, c. 32, . 84).

HeoOxomuMo TOMHHTH, YTO BCE HMEIONIME OTHOIIEHHE K JAeNy MaTepuainbl, B T.U.
CEKpeTHbIe, ObLTU paccMOTpeHbl KOHCYIbTATUBHBIM KOMHTETOM, B COCTaB KOTOPOTO BXOIMIIU
JIBa aBTOPUTETHBIX CYyJbH C OOJIBIIMM OMBITOM PabOTHI - CyAbs AMNEIUIAIMOHHOTO Cyla U
OBIBIIMI TIpe/icenaTelb AMNCIUIAIMOHHON KOMHCCHHM IO BOIpOcaM WMMHUTrpanuu (cM. 1. 29
Boimie). Ilpouenypa paccmorpenus KoOHCYNbTaTMBHBIM KOMHMTETOM JOJDKHA ObLIa, ¢ OJIHOM
CTOPOHBI, YJOBIETBOPUTH HEOOXOAUMOCTh B HE3aBHCHUMOM PACCMOTPEHUHU BCEU COBOKYITHOCTH
MaTepHaJioB, HA OCHOBE KOTOPBIX JENAIMCh BBIBOJABI O MpPEANOiaraeMond yrpose, a ¢ JIpyrou
CTOPOHBI, O0ECNeuuTh HepasriameHne cekpetHoil uHpopmauuu. Takum o0pazoMm, 3TO
pazOupaTenbCTBO  MPEACTABISUIO  COOOW  THIATEBbHOE, HE3aBUCUMOE, KBa3ucCyneOHOe
HCCIIEIOBaHUE JIea.

143. C Ttouku 3penus Komwmccum, paccmaTpuBaeMoe [e€J0 OTJIMYAeTCs OT Jeia
BunBapamxbsax u apyrue (ynomunasiierocs B 1. 73 Boimie). Tam Cyn npuiien K BbIBOAY, UTO
AHTIIMUCKUN CyJNeOHBI KOHTPOIbL TpEICTaBisieT co00il 3(pPeKkTUBHOE MpPaBOBOE CPEICTBO B
OTHOIICHHUHU >Kano0 3asBUTeNed Ha HapyuieHus ctatbd 3. [IOCKONBKY MHHHCTp coclaics Ha
coo0pakeHHs1 6€30MaCHOCTH B KaU4€CTBE OCHOBAHUSI JIJIsl €r0 PEIIeHUH 0 BhIChUIKE T-Ha Yaxarna u
€ro 3aJiep)KaHud B OXHJIAHWU BBICBUIKM, TMOJTHOMOYHUS AHIIMMCKUX CYIAOB MO KOHTPOJIIO
OKazaMch orpaHudeHbl. Cynbl HE MOTJIM CaMHU PACCMOTPETh JIOKA3aTEeNbCTBA, HA KOTOPBIX
MUHHUCTP OCHOBBIBAJI CBO€ peEIIeHHE 00 Yrpo3e HalMOHAIBLHOM 0€30MacHOCTH CO CTOPOHBI
3asBUTENISI, WKW CAMOCTOSITEILHO OIICHUTh PHCK B CBA3U €O cTathed 3. Bmecto »aToro um
MPUXOJUJIOCh OTPAaHUYMBATBCS PACCMOTPEHHEM BOMPOCA, MOKHBIM T 00pa3oM MHUHHCTP
BBITIOJIHWII 33/1a4y 10 cOalaHCUPOBAHHOMY COIIOCTaBIEHUIO BceX (haKTOPOB, KaK TOTO TpeOyeT
HaI[MOHAJIbHOE TIPaBo (cM. 1. 41 BhIIIE).

144. Bce cTOopoHBI, BCTYNMBIIKWE B Ipouecc (CM. M. 6 BbIIIE), TPUIEPKUBATUCH MHEHUS,
4TO CyAeOHBII KOHTPOJIb HE MPEACTaBIsAET cO00H 2PPEKTUBHOTO MPABOBOTO CPEACTBA B JENaX,
CBSI3aHHBIX C HallMOHAJIBHOW Oe3omacHOoCcThI0. B crathe 13 comepxutcs TpeOoBaHUE, YTOOBI 1O
KpaiiHeil Mepe KakoW-Tu0o He3aBUCHUMBIM OpraH ObUI MOCTaBJIEH B H3BECTHOCTh 000 Bcex
dakTax U J0Ka3aTeNbCTBAX, U OH JOHKEH UMETh TTOJITHOMOYHS BEIHECTH PellieHHe, KOTOpOoe OBLIO
OBl 00s13aTENBHBIM ISl MUHHUCTPA.

B a10i1 cBsi3u opranuzanuu "MexnyHaponHas amauctus”, "Jlnb6eptu", CoBMecCTHBIN coBeT
M0 BOIMPOCaM COIHAIILHOTO O0ECTICUeHUsI UMMUTPAHTOB (CM. TI. 6 BBIIIE) MPUBJICKAIOT BHUMaHUE
K TpoIleaype, MNPUMEHsIeMOW mpu paccMoTpeHnn mojo0Hbix nen B Kaname. CornacHo
Kananckomy Akty 06 ummurpanuu 1976 r. (B penakuuu 1988 1.), cyaps denepaibHOro cyaa
MIPOBOJIUT 3aKPBITOE CyAeOHOE CIyIIaHue, Te UCCIAEAYIOTCS BCe UMEIOIIHNECS JOKA3aTelbCTBa U
3asBUTENIb MOJy4aeT KpaTKWii WTOTOBBIM JOKYMEHT, 3asBUTE]Ih HUMEET TpPaBO ObITh
MIPEACTABICHHBIM aJBOKATOM, & TaK)K€ BBI3BIBATh CBUIETEIICH U MPECTABIATH JOKA3aTEIbCTBRA.
KoHpuaeHmansHOCTh CEKPETHBIX MAaTEpPHAaNiOB, CBSI3aHHBIX C HAIMOHAIBHOW 0€30MacHOCTHIO,
obecrieunBaeTcsi TpeOOBaHMEM, YTOOBI TaKHE€ MAaTepUajbl PaCCMaTPUBAINCh B OTCYTCTBHE Kak
3asIBUTEIISA, TaK U €ro npeacraButens. OQHAKO MPU ITHX OOCTOSITENHCTBAX UX MECTO 3aHMMAET
MPOMHCTPYKTUPOBAHHBIN CYJIOM aJBOKAaT, KaHIUAAaTypa KOTOPOTO COIJIacOBaHa CO CIyKOamu
0€30MacHOCTH; OH OCYILECTBIISET MEPEKPECTHHIN OMPOC CBUACTENCH U B 1IEJIOM MOMOTAeT Cyny



IPOBEPUTH yOEIUTENLHOCT, OOBHHEHHH, MPEIbABISEMBIX OT MMEHM rocynapcrBa. KpaTkoe
U3JI0KEHUE J10Ka3aTeNbCTB, TOJYYEHHBIX B X0/I€ 3TOT0 pa30oUpaTeabCTBa, BPy4aeTCs 3assBUTEINIO.

145. Cyn ormeuaert, 4To cTaThs 13 rapanTupyer Ha HAIMOHAJIHLHOM YpOBHE 3(PEeKTHBHbIC
IIPaBOBBIE CPEACTBA JJISl OCYLIECTBICHMS IIpaB U CBOOOJ, mpenycMarpuBaeMblx KoHBeHIMel,
HE3aBUCHMO OT TOTO, KAKUM 00pa3oM OHHU BBIPD@KEHbI B IIPABOBOM CHCTEME TON WM HHOMI
cTpanbl. Takum 006pa3oM, CyTh 3TOH CTaTbU CBOAUTCS K TPEOOBAHUIO MPEIOCTABUTh YEIOBEKY
TaKM€ MEpbl IPAaBOBOM 3allMThl BHYTPHU CTPAHbI, KOTOPbIE IO3BOJIMIM Obl KOMIIETEHTHOMY
roCyJapCTBEHHOMY OpraHy pacCMaTpHUBaTh IO CYLIECTBY KaJoObl Ha HapylIEHUE MOJOXKEHUH
KoHBeHIIMM M TPEAOCTaBISATH COOTBETCTBYIOIIYIO CYAEOHYIO 3aIlUTy, XOTS TOCYAapcTBa -
y4yacTHUKM KOHBEHLIMHM MMEIOT HEKOTOpYIO CBOOOJY YCMOTPEHHsSI OTHOCHTENIBHO TOr0, KaKUM
00pa3oM OHU 0OECTIEYNBAIOT TP ITOM BBHINOJIHEHHE CBOMX 00513aTeNnbCTB (cM. Pemenue no aemy
BunBapamkbsax U apyrue, ynoMuHaBIneecs B 1. 73 Beie, ¢. 39, m. 122).

Kpome Toro, Cyn oTMedaeT, 4To Mpu HEKOTOPBIX 00CTOSTENLCTBAX TpeOoBaHMsI CTaThu 13
MOTYT 00ecneunBaThCsl BCEH COBOKYNHOCTBIO CPEACTB, MPEIyCMAaTPUBAEMBIX HAI[MOHAIBHBIM
npaBoM (cMm. inter alia Beimeynomsinytoe Pemenwue o neny Jleannepa, c. 30, . 77).

146. Cyny Her HEOOXOIMMOCTHM paccMaTpUBaTh YTBEPXKAEHUE O MpearojaraéMoM
HapyIIeHUU CTaTbu 13 B coueTaHuu co cTaTbed 5 M. 1, MOCKONBbKY OH YK€ MpUIIET K BHIBOAY O
TOM, YTO UMEJIO MECTO HapyuleHue crathi 5 1. 4 (cM. 1. 133 Bbime). Touno tak xe Cyay HeT
HEOOXOAMMOCTH PacCMaTPUBATh KAJIO0y Ha HApYIIIEHHE CTaTbu 13 B COUETAHUU CO CTAThEH 8, B
CHJIy TOTO YTO OH YK€ IpPHUILIEN K BbIBOJY OTHOCHUTEJIBHO TMIIOTETUYECKOIO XapakTepa JaHHOM
xanoOsl (cM. 1. 139 BeIme).

147. B pe3ynbTaTe OCTaeTcs TOIBKO ajto0a IepBOro 3asiBUTENS Ha HapylIeHUe CTaTbu 3 B
couetanuu co crarbeil 13. IlockoiabKy HMKEM HE OCHapuBajoOCh, YTO jkajgo0a Ha HapylIeHUE
CTaThu 3 MOXKET ObITh IpeaMeToM o0cyxaeHus, Cy enaeT BbIBOJ, YTO cTaThs 13 mpuMeHUMa
K HacTosimieMy Jeny (cMm. ynomsiHyroe Bbliie Pemenue o aeny BumiBapamxbsax u apyrue, c. 38,
n. 121).

148. Cyn HanmoMuHaeT, 4To B cBoeM Pemienuu no neny BunBapamxpsx u apyrue (Tam xe,
c. 9, m. 122 - 126) oH mpuiIen K BBIBOY, YTO pa30dUpaTeabCTBO B MOPSAIKE CyAeOHOTO KOHTPOJIS
apnsgercss 3((EKTUBHBIM CPEICTBOM IMPABOBOM 3alllUThl B OTHOLIEHWM 3Kano0 3asBUTENEH Ha
HapymeHne ctarbd 3. Cyna IpH3HAQJI, YTO AHIVIMHCKHE CYIbl MOTYT NEPECMOTPETh pPELICHHE
MUHUCTpa BHYTPEHHMX Jel 00 OTKa3e B IMpEeAOoCTaBICHUM YyOeXHIla U TMPU3HATH €ro
HE3aKOHHbIM Ha TOM OCHOBaHMH, YTO OHO HEOE3YNpPEeYHO C TOYKH 3PEHUs MPaBOMEPHOCTH,
000CHOBAHHOCTH WJIM COOJIOJEHUS MpoLEecCyalbHBIX HOpM (cM. M. 66 Bblimie). B uwacTHOCTH,
ObUIO MPU3HAHO, YTO CYJ IPAaBOMOYEH OTMEHUTh OCIIApUBAEMOE PEIIEHUE O BHICHIIKE OeXeHIa B
CTpaHy, TIJle, KaK YCTAHOBJIEHO, JUIsl HEro CYILIECTBYET CEpbE3HbI PHUCK CTaTh KEPTBOI
0ecyeoBeYHOr0 MM YHMIKAIOIIEro JIOCTOMHCTBO OOpAaIleHHs, Ha TOM OCHOBaHHM, YTO NpHU
MOJI0OHBIX 00CTOSATENBCTBAX HU OJIMH MUHUCTP, AEUCTBYS pa3yMHO, HE MOT IPUHAThH PEILIECHUS O
BBICBIIKE (TaM ke, 1. 123).

149. Cyn, xpoMme TOro, HallOMHUHAET, YTO NPU OLEHKE TOrO, CYIIECTBYET JIM B CIydasx
BBICBUIKA pPEAIbHBI PHCK CTaTh KEPTBOM oOpalleHHs B HapylIeHHE CTaTbu 3, HE JOJDKEH
MPUHUMATHCA B pacdeT TOT (pakT, 4TO JAHHOE JIMLO, KaK YTBEPXKAAETCs, MPEJICTABISET YIpo3y
HaIlMOHAJFHON 06€30IaCHOCTH TOCYAapCTBa - OTBETUMKA (CM. 11. 80 BHIIIE).

150. Kak crpaBeqyiBo ykassiBaeT [IpaBurensctBo, B Pemenusx mo neny Kiace u npyrue
u 1o neny Jleannepa (ynomsiHyTteIx B 1. 142 Bbiue) Cyxa mpumien K BbIBOAY, YTO B YCJIOBHSX,
Korja cooOpaxeHHsl 0e30MacHOCTH He TMO3BOJSIOT pasriallaTh ONpEeAENIEHHYI0 CEKPETHYIO
uHpopmanuio, crates 13 TpeGyer obecrneuuTh JHUIIb "HO BO3MOXHOCTH 3(P(PEKTUBHYIO"
npaBoBYyIO 3amuTy. OgHaKO HEOOXOJUMO MOMHHUTH, YTO B TOM JIeJie peyb LUIa O kKajolax Ha
HapymeHus crateit 8 u 10 KoHBeHIIMU U 4TO UX paccMOTpeHue TpedoBaso, yToos! Cya npuHsI
BO BHUMaHHe ccbUlkM [IpaBUTEensCcTBAa Ha MHTEpPEChl TOCYAAPCTBEHHOM Oe€30macHOCTH.
TpeboBanue obecnednTs "Mo BO3MOKHOCTH 3((HEKTUBHYIO" TIPAaBOBYIO 3aIIUTY HEMPUMEHUMO B
OTHOILEHUM JKaJoObl HAa TO, YTO BBICBUIKA JIMLA IOJBEPrHET €ro peaJbHOMY PHUCKY CTaThb



KEepTBOW oOpalleHus] B HapylleHHEe cTaTbu 3, T.€. cepbl, IZle BONPOCH HAIMOHATBLHOU
0€30I1aCHOCTH He JIOJIKHbBI IPUHUMATHCSI BO BHUMAHHUE.

151. B nogoGHbBIX cay4asx, yYuThIBass HEOOpAaTHUMBIN XapakTep yuiepOa, KOTOPBIA MOXKET
ObITh IMPUYMHEH, €CIM PUCK IUIOXOro OOpalleHUs NPEBPATUTCS B PEANbHOCTb, a TaKXKe
BaXHOCTb, KoTopyto Cyn mpuumaer cratbe 3, moHsTHe 3()()EeKTUBHOW MPaBOBOHM 3alIUTHI B
cMmbliciie ctatbd 13 Tpebyer 0co00 M3y4yHTh, CYLIECTBYIOT JIM BECKHE MPUYMHBI OIAcaThCs
pEaIbHOTO pUCKaA CTaTh KEPTBOM OOpalleHus], IpoTuBOpeyallero crarbe 3. Takoe uzyueHue He
JIOJDKHO YUYMTBIBATh JIEHCTBHSI, BO3MOXKHO, COBEPUICHHBIE JTaHHBIM JIMIIOM, KOTOPBIE JIEJIAI0T €ro
BBICBUIKY OOOCHOBAaHHOM, a TakKe IPEAINOaraéMyl yrpo3y €O CTOPOHBI JAaHHOIO JIMLA IS
HallMOHAJIBbHON 0€30I1aCHOCTH BBICHUIAIOIIEH CTPaHBbI.

152. Takoe u3yyeHne He 00S3aTEIBHO JAOJKHO OCYIIECTBISTHCS CyIeOHBIM OpPraHoM, HO,
€CJIM OHO OCYILECTBJIACTCS] KAKUM-JINOO MHBIM OPraHoOM, €ro IMOJHOMOYHS U FapaHTHH, KOTOpbIE
OH TPEAOCTAaBIISIET, UMEIOT CYLIECTBEHHOE 3HAUEHUE IPU ONPEICIICHUU, SBISIETCS JU JaHHOE
paBoBoe cpeAcTBO 3 dekTuBHBIM (CM. BbllIeynoMmsiHyToe Pemenue no neny Jleanzaepa, c. 29,
. 77).

153. B nanHom nene Hu KoHCynbTaTUBHBIA KOMUTET, HU CYJbl HE MOIJIM OCYLIECTBUTh
NEPEeCMOTp PELICHUsI MUHICTPa BHYTPEHHHUX JIeN O BBIChUIKE r-Ha Yaxana B IHauI0, paccMOTpeB
UCKJIIOUUTENIFHO BONPOC O PUCKE M OCTaBUB B CTOPOHE COOOpa)KeHMs HallMOHAJIbHOU
6e3omacuoctr. Ilomxom cymoB cOCTOSUT JUIIB B TOM, 4YTOOBI YOEOUTHCA, YTO MHHHUCTP
BHYTPEHHUX Je€J B3BeCWI pUCK s I-Ha Yaxama W CONOCTaBMI €ro ¢ yrposzoil s
HalMOHAIBHOM Oe3omacHocTH (CM. M. 41 Beime). M3 BBIIEU3T0KEHHOTO CIEAYET, YTO ITHU
CpeAcTBa NPaBOBOM 3alMThl HE MOryT B Hensx crtarbu 13 KoHBEHIMM CUMTaThCS
3¢ PEKTUBHBIMH B OTHOILICHHUH Xalo0bl T-Ha Yaxasa Ha HapylIeHHe CTaTbu 3.

154. Kpome toro, Cynm orMewaer, 4Tto mpu pa3dupartenbctBe B KoHCynbTaTUBHOM
KOMHTETE 3asBUTENIb HE MMEI mpaBa inter alia OBITH MPEICTABICHHBIM CBOUM aJBOKATOM, YTO
eMy OBbUI0O BpYy4YEHO IIMIIb KpaTKoe pe3loMe IPUYMH, IOCTYXHBIIUX OCHOBaHMEM IS
YBEIIOMJICHHSI O BBICBUIKE, YTO KOMHTET HE WMEJl MOJIHOMOYMN MPHHUMATh PEHICHHUs, a €ro
KOHCYJIbTAaTUBHOE 3aK/IIOUEHHE, HAlpaBI€HHOE MUHHMCTPY BHYTPEHHHMX [ell, He SBJSUIOCH JUIs
Hero o0s13aTeNbHBIM U He ObUT0 ornamieHo (cM. 1. 30, 32 u 60 Beie). B 3Tux obcrosTenbcTBax
KoHCynbTaTUBHBIN KOMHTET HE MOXKET paccMaTpUBaThbCsi Kak 0OECHEeuMBAIONIMNA 10CTaTOYHbIE
npolieccyaabHbIe TapaHTHH B TENSIX cTaThu 13.

155. TlpuHsAB BO BHHMMaHHE BCIO CTEMEHb HEIOCTaTOYHOCTH pa30MpaTeiabCcTBa KakK B
HopsiIKe cyeOHOTo KOHTpOJIs, Tak U B KoHcynbratnBHOM Komutere, Cya HE MOKET CUUTATH,
4TO 3TH NPaBOBBIE CPEJICTBA, BMECTE B3AThIe, YAOBJIETBOPAIOT TpeOOBaHMUSIM cTaThu 13 B
COUYETaHHUH CO CTaThel 3.

CrenoBarenbHO, UMENIO MECTO HapyllIeHHe cTaThu 13.

V. [Ipumenenue cratbu 50 KonBenuuu

156. 3asBurenu npocsat Cya NPUHATH PEIIEHHE O CIPABEAJIMBOM BO3MEIIEHUHU UM B
COOTBETCTBUU CO cTaTber 50, KOTOpas IJIachT:

"Eciu Cyn yCTaHOBWT, UYTO peIUICHHE WIA Mepa, MPHUHSITHIE CyIeOHBIMU WU WHBIMH
BiactsimMu Bricokoit Jlorosapupatomeiicsi CTOpOHBI, MOJHOCThIO MM YaCTUYHO MPOTHBOpPEYAT
00s13aTenbCTBaM, BBITEKAIOIIMM U3 HacTosmleil KoHBeHIMU, a Takke €Clii BHYTpEHHEe MpaBo
ynoMsaHyToi CTOPOHBI I0MYCKAET JHIb YaCTUUYHOE BO3MEIllEHUE TTOCEACTBUI TaKOrO peIleHus
WIN Takod Mepsl, To perieHueM Cyza, €clii B 3TOM €CTh HE0OXOAUMOCTb, MPEAyCMaTPUBAETCS
CIIpaBeJIMBOE BO3MENIEHHUE MOTEPIEBIIEH CTOPOHE".

A. MopanbsHbIl Bpen



157. 3asgBuTenu mOTpeOOBATM BO3MEIICHHUS MOPAIBHOTO Bpeda, NPUIHHEHHOTO
JUTUTEIIBHBIM COZICp’)KaHUEeM TOJI cTpaked r-nHa Yaxama, B pasmepe 30000 - 50000 ¢ynTOB
CTEPJIMHIOB 33 KaXKJIbIM TON.

[IpaBuTensCcTBO yTBEpXkKAA€T, YTO NpPU3HAHHME HApYyIIEHUs caMoO 10 cebe SBIsAeTCS
CIIPaBEIMBBIM BO3MELIEHUEM MOPAJILHOTO BPEa.

158. Tlockonbky Cym mpUHSI pelieHrue O TOM, 4TO HapylieHue cratbu 5 m. 1 (cm. m. 123
BbIllIe) HE UMeNo Mecta, Cyn OTKa3bIBaeT B BO3MELICHMHM MOPAJIbHOIO Bpela 3a TOT NEPUOA
BpeMEHHU, KOTOpbI I'-H Yaxan coaeprkaics moja crpaxeil. B orHomenun apyrux sxamod Cyn
CUMTAET, YTO €ro BBIBOJABI O TOM, YTO BBICBUIKA r-Ha Yaxasa, B ciyyae €€ OCYIIECTBIICHUS,
npeJcTaBisuia Obl HAPYIICHUE CTaThU 3 U YTO MMENIM MECTO HapyUIeHHs CTaThbH 5 1. 4 U CTaTbhU
13, mpeacTaBIsAIOT CaMu 10 ce0e TOCTaTOYHOE CIIPABEIMBOE BO3MEIIICHHUE.

B. CyneOHble U3IepKKU U PaCXOIbI

159. Kpome Toro, 3asiBuTenn TpeboBaIM BO3MEIICHHS CyIeOHBIX n3aepkek B CtpacOypre,
KOTOpBIE COCTaBWIM B cymme 77755,97 dbyHTa cTepiauHroB (BKItouYasi HAJOT Ha JI00AaBIECHHYIO
ctoumocts - HIIC).

B orHomenuu cynebnbix uzgepxek [IpaBUTENbCTBO OTMETHIIO, YTO 3HAYUTENbHAs HX
yacTh He OblIa HE0OXO0/MMa, MOCKOJIbKY 3asBUTENH npeactaBmin Cyny OO0JbIIOE KOJIUYECTBO
MaTepuasoB, JHUIIb KOCBEHHO CBSI3aHHBIX ¢ AenoM. OHO MPeJIokKUIO ONPEeAeTuTh CyneOHbIe
u3nepkkd B cymme 20000 ¢pyHTOB CTEPIMHTOB 332 BEIYETOM CYMMBI CyZeOHOW TOMOIIIH.

160. Cyxa cuutaer, 4To cyaeOHbIE U3EP>KKHU, BOBMEIICHHS KOTOPBIX TPEOYIOT 3asBUTEINH,
SBJISIFOTCS Ype3MepHBIMH, U Bo3MetaeT ux B cymme 45000 pynroB crepnunros (Bxiatouast HC)
3a BbiueToM 21141 ¢paniy3ckoro ¢gpanka, y:xe MOTy4EeHHBIX 3asSBUTEIEM B MOPSAKE CyAeOHOI
nomoutu ot Cosera EBporbl.

C. Hauncnenue nporeHra

161. CornacHo uHdopmanuu, umerouieiicss B pacnopsbkeHuu Cyzaa, MPOLIEHTHAs CTaBKa,
ycraHoBiieHHas B CoeanHeHHOM KoposeBcTBe Ha MOMEHT HPUHSATHS HACTOSILETO PELICHMS,
cocTaisieT 8% rol0BBIX.

10 5TUM OCHOBAHUAM CY 1

1. ITocTaHOBMJI IBEHAJIAThIO TOJIOCAMU IPOTHB CEMH, YTO, B ClIy4ae e€clid Obl pelieHue
MUHUCTpPa BHYTPEHHUX JeJl O BBICBUIKE MEPBOTo 3asBUTeNs B MHAMIO OBLIO UCIIOIHEHO, UMEN0
OB MecTO HapymieHue ctatbu 3 KonBeHuu;

2. IloctaHoBUJI TPUHAALATHIO TOJIOCAMU MPOTUB IIECTH, YTO HApYIIEHHE cTaTtbu 5 1. 1
KonBennnu Mecta He UMENO;

3. [locTaHOBMII €IMHOIIIACHO, YTO UMEJIO MECTO HapylleHue ctaTbu 5 1. 4 KoHBeH1INH;

4. TTocTaHOBWJI CEMHAIIIATHIO TOJIOCAMU MIPOTUB JBYX, YTO, IPUHUMAs BO BHUMaHUE CBOU
BBIBOJIBI OTHOCHTENbHO cTaThu 3, Cyn He MOIDKEH paccMaTpHBaTh jkaloOy 3asBUTENCH Ha
HapyluieHue cratbu 8 KonBeHnuu;

5. IlocTaHOBUJ €IMHOTIIACHO, YTO MMEIO MECTO HapylleHue cTaTbM 13 B codeTaHUU CO
cratbeli 3 KonBenmnuu;

6. IlocTaHOBUIT €IMHOTIIIACHO, YTO BBILIENEPEUHUCIECHHBIE BHIBOAbI OTHOCUTEIHHO UMEBIINX
MECTO HapyIIEHUN MpeACTaBIsAI0T caMH MO cebe JOCTAaTOYHOE CIpPaBeVIMBOE BO3MEILIEHUE
MOPAJILHOTO BpPE/a;

7. IlocTaHOBWI €IMHOTJIACHO

a) 4TO TOCYAApPCTBO - OTBETYHK JOJIKHO BBIIUIATUTH 3asIBUTEIISIM B TEUEHUE TPEX MECSIIEB B
BO3MeIIeHne u3znepxkek u pacxogoB 45000 ¢hyHTOB CTEpAMHTOB (COPOK ISITh THICSY (DYHTOB
CTEpJIMHTOB) 3a BhideToM 21141 (nBaaumaTé oJHON THICSYM CTa COPOKA OJHOTO) (paHIy3CKOTrO



(¢paHka, KOHBEPTUPOBAHHOIO B (YHTHI CTEPJIMHIOB IO KypCcy Ha MOMEHT BBIHECEHUS
HACTOSIIETO PELIEHNUS,

b) 4TO ¢ MOMEHTa HCTEUCHHs, BBIIICYIIOMSHYTOTO TPEXMECSYHOTO CpOKa JI0 MOJIHOH
BBIIIAThl YKA3aHHON CYMMBI BBIIUTAYUBAIOTCS IPOCTBIEC IPOLIEHTHI U3 pacueTra 8% roJOBbIX;

8. OTKJIOHMJI €AUHOTJIACHO OCTaJIbHBIC TPEOOBAHUS O CIIPABEVINBOM BO3MEILEHUU.

CoBepiieHO Ha aHTIUHCKOM H (DpaHITy3CKOM s3BIKaX W OramieHo Bo J[Bopie mpas
yenoBeka B CtpacOypre 15 HosOpst 1996 1.

[Ipencenarens
Poney PUCCLAJT

I'pedne
I'ep6ept IIETLHOJIb /]

B cootBercTBUU co cTatheit 51 m. 2 KonBeniuu u crateeit 53 nm. 2 Pernmamenta Cyna A k
HacToAleMy Pelenno npuiaraTcs OTeIbHbIE MHEHHSI CYICH.

COBIHAJAIOINEE MHEHMUME CYJbH BAJIBTUKOCA

Hacrosiiee MHeHHE OTHOCUTCS K (POPMYITUPOBKE, HUCIIOIB30BaHHOM B 1. 123 Pemenus no
neny Yaxan nportuB Coenunennoro KoponeBcTsa, kacaromeiicst cratbu S 1. 1.

Paznensass MHeHue OoibIIMHCTBAa BoMbIOi mamaTsl M cOrjamasch ¢ MX BBIBOJIOM, UTO
JaHHasT HOpMa He Obula HapylleHa, si He MOTY COTJIaCUTbCS C YTBEPXKJIEHUEM B IEPBOM
noanyHkre 1. 123, uro 3aaepkanue r-oa Yaxana "cooTBeTCTBOBAIO TPeOOBAHUAM CTaThu S 1. 1
"

OTOT MyHKT MpeJyCMaTpUBAET, 4To "... HUKTO HE MOXeT OBITh JIUIIEH CBOOO bl HHAUE [KaK
B cllydae]... 3aKOHHOTO apecTa WM 3aJepXaHus JUIA... IPOTHUB KOTOPOro MpeAnpUHUMAIOTCS
Mephl M0 €ro BBICBUIKE...". DTa HOpMa JOJDKHA TOJKOBAThCA JOOPOCOBECTHO M Ha OCHOBE
3/1paBOro CMbICNIA, KaK U Jr00ast MpaBoBasi HOpMa. Y MEHS €CTh CEpbE3HbIE COMHEHHUS B TOM, UYTO
B JAHHOM CIllydya€ IEpHOJ, B 4YETbIPE WJIM MATH JIET MOXET JACUCTBUTEIBHO CUUTATBCS
"[cooTBeTCTBYIOMMM]| TpeOOBaHUSAM" STOM CTaThbMl MU '"3aKOHHBIM" 3a/IepKAaHUEM B TEUCHHE
NIEPEXOTHOTO U B IPHUHLHUIIE OrpaHUUYeHHOro nepuoga. Cieayer NpU3HaTh, YTO B HACTOSALIEM
nene Obul OcoOble MPHUYMHBI, KOTOpbIE IOMEIIaau Oe30TjarateIbHO BBICTIATh 3asBUTENS
(paccMoTpeHHe ero xojaTaiicTBa 0 CyZeOHOM KOHTpPOJIE U, YTO BaXKHEe BCEro, mpobdiiema, Oyner
Ju ero BbichUIKa B MHauio Hamiexxkamum miarom). Ho yTBepkaeHue, 4To JaHHas CUTyalus
"cooTBeTcTBYeT TpeOoBaHuAM" cTaTbu S5 KOHBEHIMM, NPEACTABIAETCS MHE YpPE3MEPHBIM.
Opnako Henb3s MOAJEpKaTh W JPYryl0 TOYKY 3pEHHUs, 4YTO HMEJIO MECTO HapylleHHe
KonBennuu, nockosibKy IIpaBUTENbCTBO CyMeNo NPHUBECTH JOCTATOUYHO BECKHE INMPUYMHBI B
obocHoBaHME AaHHOW cuTyaruu. [lo MoeMy MHEHMIO, ObUIO OBl MPEANOYTUTENIbHEE CKa3aTh
JMIIB, YTO 3ajepkaHue r-Ha Yaxama "He mporuBopeumso” TpeboBaHusiM craThu 5. TakoBa
MIPUYMHA MOET0 BO3paKeHUs MPOTUB (HOPMYIUPOBKH, cofepxalieics B . 123.

C nmpyroii cToponsl, s cornaceH ¢ Pemennem Cyna (1. 2 TOCTAaHOBISAIOIIEH YacTH), YTO
HapylIeHus cTaThi 5 1. 1 He ObLIO.

COBHAJAIOINEE MHEHMUE CY/JbH AMBPEKA



1. B srom gene Cyay CHOBa MNPHUILIOCH paccMaTpuUBaTh BOMPOC 00 HCIOIb30BaHUH
KOH(QUIEHIIMAJIbHBIX MaTepHaJOB BO BHYTPEHHHMX CydaX, Korja pedbs HAET 00 yrpose
HalMoHaJIbHOU Oe3zonmacHocTu. S corjaceH ¢ BbIBOAOM Cyna, 4TO B HAlMOHAJIBHBIX CyJax
pasbuparenbcTBo habeas corpus v B mopsiike cy1eOHOro KOHTpoJIs 3a Pemenuem o 3anepxanuu
r-na Yaxamna He y/IOBJIETBOPSIOT TPEOOBAHUSIM CTAThU 5 1I. 4.

Sl takke cornaceH ¢ MOTUBHUPOBKOI Cylia OTHOCUTENIBHO PEJICBAHTHBIX IMPUHIMIIOB M UX
IIPUMEHEHHUS, & UMEHHO:

a) 4TO MCIIOJIb30BaHME KOH(QUAECHUMAIbHBIX MAaTEpUAIIOB MOXET ObITh HEU30€KHBIM B
CIIy4asix, KOTJia pe4b HJIET 00 Yyrpo3e HallMOHAThHON 0E€30MMacCHOCTH;

b) 4TO HalMOHANbHBIE OPraHbl BIACTH HE CBOOOJHBI B ’TOM OTHOLIEHUH OT 3 (HEKTUBHOTO
KOHTPOJISI CO CTOPOHBI BHYTPEHHUX CY/I0B;

C) 4YTO CYLIECTBYIOT METO/bl, IO3BOJSIOIINE YYECTh 3aKOHHYIO OO0ECIOKOEHHOCTb,
CBSI3aHHYIO C o0OecredyeHHeM HaIMOHAJIBHOW O€30IacHOCTH, M B TO JK€ BpeMs Jarolue
KOHKPETHOMY JIMIlY OCTaTOYHbIE NIPOLIECCYalIbHBIE TAPAHTHUH.

[Tocnennee yrtBepxkneHue (myHKT "c'") mpencraBiser co0OMl HOBOE CJIOBO B Pa3BUTHUU
Hameil cyneOHOW MpakTHUKU U, CIEeJ0BaTeIbHO, Ha MOW B3IJIAJA, 3aCIyXHMBAaeT 0coO0ro
BHUMAaHUS.

2. B Pemenuu no aeny ®okc, Kamnbemn u Xapriau npotuB CoeaunenHoro Koponescta
(30 aBrycra 1990 r. Cepus A, 1. 182, c¢. 17 - 18, n. 34 - 35) Cyn yka3zan Ha OOS3aHHOCTb
[TpaBuTENBCTBA NPEACTABUTH MO KpalHEl Mepe HEKOTOpble (aKThl UM UHPOPMALIUIO, KOTOPbIE
Mori O0bl yoenuTts Cyll, 4TO apeCTOBAaHHOE JIMIO MOJI03PEBACTCS HA Pa3yMHBIX OCHOBAaHHSIX B
COBEpILEHUM IPaBOHAPYIIEHHs, B KOTOPOM ero oOBHHAIOT. ToT ¢akt, yro r-H Pokc U r-xa
Komnbenn panee ObUIM CyAMMBI M OCYXKACHBI 332 COBEPIICHHE TEPPOPUCTHUECKUX aKTOB, HE
yoeaun Cyn, 4to B MX cilydae umeno mecto "oOocHOBaHHOe mopo3peHue”, u nostomy Cyn
MIOCTaHOBWJI, YTO ObLIA HapylieHa ctaTths 5 1. 1 (1. 34, 35).

B Pemennu no neny Mroppeit ot 28 oktsa0pst 1994 r. (Cepus A, 1. 300-A, c. 27 - 29, n. 58
- 63) Cya moATBEpIUI CTaHAAPT, YCTAaHOBJICHHBIM UM B Pemennn o nemy ®okca, Komnbenn u
XapTiaM, HO MpHIIEN K BBIBOAY, YTO TOT (hakT, yTo J1Boe M3 OpaTheB r-xu Mioppeil ObLiu
ocyxnenbl B CoenuHenHbix lllTarax Amepuku 3a NpeCcTYIUIEHHS, CBA3aHHBIE C 3aKyINKOU
opyxus Uit Bpemennoit Upnanackoit PecniyOnukanckoit Apmun, a Takxke ee noe3nku B CLLIA u
KOHTaKThl C OpaTbsIMM TNPEJCTABIAIOT COOOW [OCTaTOYHbIE CBUIETEIBCTBA COOTBETCTBUS
BBILICYIOMSHYTOMY CTaHJIApTy - HWHBIMH CJIOBaMH, OHHM TPEACTaBIAIOT €000 BHOJIHE
3aCITy’KUBAIOIIIEe TOBEPHS U OOBEKTHBHOE OCHOBAaHUE ISl "0OOCHOBAHHOTO MOJ03pEHUS ",

3. 51 BBIpa3mJI Hecorjacue ¢ MHEHHEM OOJIBIIMHCTBA B MPOLIUTUPOBAHHOM BbIlIe Pemennn
no aeny Mioppeii (c. 45 - 47, B oTHOIICHUH HapyIeHus ctatbu S 1. 1, 2 1 5). B Moem yacTudHo
0cO00OM MHEHHHM s COMHEBAJICA B OOOCHOBAHHOCTHM NOJO3pEHMs, Mojaras, 4YTO YCJIOBUE
"0OOCHOBAaHHOCTM MW pa3yMHOCTH" B TOM cClydyae HE OBUIO COOJIIOACHO, TOCKOJBKY
[IpaBUTENBCTBO HE CyMeNo TNpeACTaBUTh 'NMO KpaiiHe Mepe HeKOoTopble (DaKThl MU
uHpopManuio", KoTopele yOeaunun Obl OOBEKTHBHOrO HaOdIOAaTess, 4TO JAHHOE JIMIIO,
BO3MO>KHO, COBEPILNJIO 3TO MPECTYIUICHHUE.

B cBoem MHenuum mo nenmy Mroppeil s Takke NpeIBHET BOIPOC, KOTOPBIM BO3HUK B
JTAHHOM JIeJie, 0 KOTOpOM 5 ToBopio B 1. 1 "b", a umenHo: "Bo3moxHO 11, yToOb! Cy1 yCTaHOBUII
KaKhe-T0 MOAM(DUIMPOBAHHBIE CTAaHAAPTHI A "0OOCHOBAHHOIO MOJO3PEHHUA" B KOHTEKCTE
Ype3BbIYAHBIX 3aKOHOB, MIPUHATHIX Il OOpHOBI ¢ MPECTYIMHOM JesTeIbHOCThIO TEPPOPUCTOB?"
[IpiTasgich gaTh OTBET Ha 3TOT BOMpOC B oOmIieil (opme, s MpeUIoKUIl NPUMEHSATh Pa3InyHbIe
MOJXO/IbI K JIOKa3aTeIbCTBaM B 3aBUCHMOCTH OT CTETIEHU X KOH(UACHIUAILHOCTH.

4. B Pemennu mo ngeny @okca, Kommbemn u Xapmim Cyn Takxke CChUIANCS Ha
"UHpOpPMaLIMIO, KOTOpast... HE MOXET... OBbITh COOOIIEHa [0A03pEBAEMOMY JIMIY HJIU
npeIbsBIeHa B Cy/e B MoAep KKy ooBuHeHHs" (1. 32). Ha moii B3risi, paznuune Mexay 3TUMH
JBYMsI MIOHATHSMM IIOJHUMAET JBa HENOCPEACTBEHHO MMEIOIIMX OTHOIIEHUE K JENIy BOIpOCa:
HEPBBIM, MOKHO JIM ONpPABIaTh Pa3Inuue MEXIY COOOIIEeHHEM MH(OPMAIMK M10103PEBAEMOMY
JMIY ¥ IpeabsBieHHeM ee B cyae? Y BTOpoH, CyIIecTBYET JH pa3iuune Mex1y HH(popMaruei,



NpPEICTaBICHHON cyny, W MHpOpMauuel, NperbsIBIeHHOW B Cyle, KOTopas TakuM o0pa3om
CTAHOBUTCS U3BECTHOM TaKXe M MOI03pEBaeMOMY (CM. MOe 0co0oe MHEHHE 110 1ey Mroppeii)?

B pannom pene Yaxama Cyn, paccmaTpuBasi Mpearnojiara€Moe HapylleHue cTaTbu 13
KonBennuu, oOpaiiaeT BHUMaHUE CTOPOH Ha TEXHHKY, Hcmoib3yemyto Kanaackum AKTOM 00
ummurpaiuu 1976 r. B Kanane cyaps ®@egepalibHOTO cyga IPOBOJIUT 3aKPBITOE CIYLIAHUE IO
BCEM HMEIOIIUMCS J0Ka3aTeNIbCTBAM, a KOH(UICHIIMAIBHBIN XapaKTep MaTepHalioB, CBSI3aHHBIX
C HAIMOHAJILHOW O€30MacHOCTBIO, OXpaHsAeTCs TpeOOBaHMEM, YTOOBI TaKUe JOKa3aTebCTBA
paccMaTpuBaINCh B OTCYTCTBHE KaK 3asiBUTENSA, TaK U €ro npeacraButeis. OJHAKO MPH ITHX
00CTOSATENHCTBAX UX MECTO 3aHMMAET MPOUHCTPYKTUPOBAHHBIM CYJOM aJIBOKAaT, KaHIUJaTypa
KOTOpPOr0 COIJIacOBaHa CO CIyx0amMu Oe30macHOCTU. 3asBUTEIIO BPY4YaeTCsl KPaTKoe pe3rome
MOJTyYEHHBIX J0KA3aTEeILCTB C HEOOXOAMMBIMU U3BATHUSIMHU.

5. B cBoeM ocoboM MHEHHHM 1O Aeny Mroppel s TpemioKHI CIeIYIOUUA TOAXO0I,
CXOIHBIA C BBINICYIIOMSHYTBIM U C(HOPMYIHPOBAHHBIA MHOIO B JIOCTaTOYHO OOmIeH (opme
(oT4acTu B cuily OTCYTCTBUSI MH(pOpPMAIUK O Mpolenype, npuMeHsiemoil B Kanane), B kadectse
KOMIIPOMHUCCA MEXJYy >KEJIaHHUEM COXPaHUTh CTaHJapT, YCTAaHOBJEHHBIM B Pemenun mo aeny
®oxkca, Komnbenn n Xaptiu, 1 HeOOXOAUMOCTBHIO PACHIUPUTH BO3ZMOKHOCTH MpUHATUS Cynom
0oJiee MOTHBHPOBAHHBIX PEIICHHUI 110 JPYTHM aHAJOTUYHBIM JesiaM. TakuM o0pa3om, s 3aacs
BONIPOCOM, "Henb3sl U MH(OPMAIINIO, KOTOpas B MHOM ciy4ae Oblia Obl KOH(QHACHIIMATbHOMH,
nepedpazupoBarh, U3IOKUTH B IPYyroi (HopMe WM KaKMM-TO HMHBIM 00pa3oM BUIOW3MCHHTb,
YTOOBI CKPBITh €€ UCTOYHHK, M TOJBKO TOCTIE 3TOTO MPEIbsIBIAThH €€ B X0/l pa3duparenbcTBa. B
TaKOM CJIy4ae BHYTPEHHUE CYbl MOTJIM ObI 3aMpalinBaTh HE3aBUCUMbIE SKCIIEPTHBIE OIICHKU, HE
noJylarasicb MCKJIIOYMTEIbHO Ha YTBEPXKIEHHUS TeX TOCYJapCTBEHHBIX OPraHoB, KOTOpBIE
OCYIIIECTBUIIN apecT".

6. Llenp HacTOSIIEr0 COBMAJAIOLIET0 MHEHUS, TAKUM OOpa3oM, COCTOUT B TOM, UYTOOBI
MPEACTaBUTH ATy YacTh pemeHus Cya B KOHTEKCTE pa3BUTUA cyaeOHo mpakTtuku Cya.

Cyn MokeT ObITh MOJTHOCTHIO YBEPEH, pacCMaTpUBasi aHATIOTHYHBIE Jiesia B OyayIIeM, 4To
HEKOTOpasi cekpeTHass HHPOpMAIIUs MOXKET OBITh MPEIbSBICHA B HAIIMOHAIBLHOM CYJIe WU J1aXKe
npu pazouparensctBe B CrpacOypre, mpuyeM HE CTaHET H3BECTHA MOA03PEBAEMOMY WIIH
3a7Iep>)KaHHOMY JIMIY - 1O KpailHell Mepe BO BCEH €€ MOJHOTE M B €€ IMEePBOHAYAIBHOMN
HEeMOAM(PULIMPOBAHHOH GopMme.

N torma Cyny ocraHeTrcss TpPUMUPHUTH TPEOOBAHHS TPHUHIIUMIIA COCTA3ATEIBHOCTU C
HEOOXOUMOCTBIO 3aIIUTUTh KOH(PHUICHIIUATBHOCTh UH(POPMAIINH, TOTYYEHHOM U3 CEKPETHBIX
HMCTOYHHUKOB, CBA3aHHBIX C HAIIMOHAIHHOM 0€3011aCHOCTHIO.

YACTUYHO COBHAJJAIOMEE, YACTUYHO OCOBOE MHEHME
CYJIbU JIE MEHMEPA

I. Pemenue o BRICBUIKE
A. Cratbg 3 u ctaThs 13 B coyeTaHMU CO CTaTheH 3
S IOJTHOCTBIO COTJIACEH € PEIICHUEM B 3TOM OTHOILIEHUH.
B. Cratbsa 8 u cTathsa 13 B coueTaHHH CO cTaThell 8

IIpung K 3aKiIO4EHHIO, YTO BONPOC, HMEIO JIM MECTO HapylIEHUE Ipas,
npenycMarpuBaeMbix cratbeil 8 KonBennum, spnsercss "runoretndeckum' (cM. m. 139, 146
Pemenust), Cyn He cuen He0OXOAUMBIM BEIHOCHTD pEIlIEHHE I10 jkajo0e Ha HapyIlIeHHe CTaThH 8
WJIM Ha MPEII0JIaraeMoe HapylIeHUE TOJI0KEHUH 3TON CTaTbU B COYETAHUM CO cTaTbe 13.

51 xoren OBl yKa3aTk, YTO B JAHHOM JIeJI€ BOIIPOC O HAPYLICHUHU TPaB, MPEIyCMaTPUBAEMBIX
cratbeid 8, sBiseTcs He OoJjiee '"TUMOTETHYECKUM', YeM BOIPOC OTHOCHUTEIBHO IIpaB,
IPeIyCMOTPEHHBIX cTaTheil 3. O0a B paBHOW CTENEHU BO3HUKAIOT "B Cllyyae, €CIM pELIeHHE



MUHHUCTpPA O BBICBUIKE MepBOro 3asButens B Muauto Oyaer BeimonHeHO". ClenoBaTeNbHO, €CIu
MBI pacCMaTpPUBAEM OJIMH, Mbl TaKXKe JOJIKHBI pacCMaTpPUBAaTh U JPYTOM.

S cornaceH Mo CyIIecTBy ¢ apryMeHTaMu, €IUHOINIacHO ojo0peHHbiMu Komuccueit B 1.
134 - 139 ee pokimanma, W pa3ieisAld €€ MHEHHE, YTO, €CIM Obl PEIICHHE O BBICBUIKE OBLIO
BBITIOJTHEHO, MMEJI0 Obl MECTO HapylIeHWE MpaBa 3asBUTENCH Ha YBaKEHUE WX JIMYHOU H
CEMEMHOM KU3HH.

S Taxke cuMTaro, 4TO B JIAHHOM JIeJIe UMEJI0O MECTO HapyIleHHe mpaBa Ha 3PPEKTUBHYIO
MpaBoByl 3amuty no cratee 13. 3ameuanus Cyna OTHOCHUTENIBHO HapylleHHs cTaTbu 13 B
COYETaHUHM CO CTaThbel 3 B pPaBHOM CTENEHU CIPABEJIMBHI B OTHOIICHHH IPEIIO0JIaraeMoro
HapylIlIeHus cTaThu 13 B cOUeTaHUU CO CTaTheH 8.

B nmanHOM Jnene 3THM JBa HApPYIICHHUS TECHO CBSI3aHBI MEXIY COOOH M IO CyTH jena
Hepas3JenuMbl. BhIChIIKAa MepBOro 3asBUTENs MpeAcCTaBiisia Obl coO0OM HapylleHHE Kak ero
JUYHOTO TIpaBa HE CTaTh JKEPTBOW OOpalleHus, 0 KOTOPOM TOBOPUTCS B CTaThe 3, TaK W MpaBa
BCEX 3asBHUTENEH Ha yBaXEHHE HX JUYHOM U ceMeWHOW ku3Hu. TakuM o0pazom,
HEJI0OCTATOYHOCTh CPEACTB MPABOBOM 3AIUTHI IJIsi TOTO, YTOOBI OCIIOPUTH PEIICHHE O BBHICHUIKE,
OJIHOBPEMEHHO 3aTParuBaeT KakJ10€ U3 3TUX MPaB.

II. 3apepxaHue NepBOro 3asIBUTEIS
A.Ocratpe S 1. 1

CrpaBe/UIMBO YTBEp)KACHUE, YTO IMEpBBbIA 3asBUTENb ObLI JIMIIEH CBOOOABI B paMKax
IpoLEeAYypbl BBICBUIKM W 4YTO IE€pBOHauYaibHO, B aBrycre 1990 r., ero 3aaepkaHue MOIJIO
CUNTAThCS 3aKOHHBIM HAa ’TOM OCHOBaHUH.

OpHako OH ¢ TeX MOp HAXOJUTCS MO/ CTpakeH, a ceiyac yxe KoHel okTs0ps 1996 r.

HecomHeHHO, 3TO SBIISIETCS Upe3MEPHBIM.

Te "cooOpaxeHHs dYpe3BbIYAITHO CEPhE3HOIO0 M BECOMOro Xapakrepa', O KOTOPBIX
ynomuHaercss B M. 117 Hacrosimero PemeHus, BO3MOXHO, JOCTaTOYHBI Ul TOTO, YTOOBI
OOBSICHUTH JUTUTEIHHOCTh Pa3dMpaTenbcTBa O BHICHUIKE. TeM He MeHee OHM B TOW Ke Mepe He
MOTYT ONpaBJaTh AJTUTEILHOCTh CPOKA COIEPIKAHUS MOJA CTpakel, KaK CIO0KHOCTh YTOJIOBHOTO
JIeJ1a He OIpaBAbIBAET JJIUTEIBHOCTD 1OCYAEOHOT0 COJEpKaHUS O] CTPaXKEH.

Bonee Toro, peur B JaHHOM cllyyae HJAET HE O BblAaYe MO TPeOOBAHUIO JPYroro
rocyJapcTBa MPECTYIMHUKA, MPUTOBOPEHHOTO K HECKOJBKHM T0JIaM TIOPEMHOTO 3aKITIOYeHHS,
kak B jienie Kosomnap npotus benbrun (Permenue ot 24 centsiops 1992 r. Cepus A, 1. 235-C), a
O pelIeHUHU TOCYy/IapCTBa - OTBETYMKA O BBICBUIKE JIMIA, KOTOPOE, KaK TOBOpHUTCS B 1. 23, 24
Hacrosero Pemenus, ObIJI0O B 3TOM roCyJlapCcTBE OCYXJIEHO TOJNBKO 3a J[Ba HE3HAUHUTENIBHBIX
NPaBOHAPYIICHHUS, TIPUYEM 3TH OOBUHHUTEIBHBIE TPUTOBOPHI OBLIH BIIOCIEICTBUU OTMEHEHBI.

B. O cratbe 5 0. 4 1 ctatee 13 B couetanuu
CO cTaTbe! 5

B ornmmume or Komuccum, kotopas pemimia paccMaTpuBaTh >KaoOy 3asBUTENS Ha
HEJ0CTAaTOYHOCTh MPaBOBBIX CPEACTB JUIsl 00KanoBaHUs 3ajep:kaHus B cere ctarbu 13, Cyn
paccMaTpuBal €€ B CBETE CTAThU S 1I. 4.

MotusupoBka Cyna, 0e3ycioBHO, OOJIbLIIE COOTBETCTBYET M AyXYy, U OyKBE 3THUX
IIOJIOXKEHU.

[Ipexxae Bcero HE0OXOIUMO €11Ie pa3 HAIIOMHUTh, YTO CTaThs 5 M. 4 MpeaycMaTpUBAET, YTO
"KaXIplif, KTO JIMIIEH CBOOOJBI IyTEM apecta WIM 3ajJiepkaHus", HMeeT TMpaBo Ha
pa30upaTenbCTBO, B TO BpeMsl Kak CTaThsd 13 mpenocTaBisieT 3TO MpPaBoO "KaKIOMY YEIIOBEKY,
YbU MIpaBa U CBOOOIbI, IPU3HAHHBIE B HacTosmeH KonBeniiy, HapymeHs!". 3T0 TOBOPUT O TOM,
YTO IS TOTO, YTOOBI MMETh IPaBO OMUPAThCS B CYJACOHOM pa30upaTelbCcTBE Ha TEPBOC M3
YIIOMSHYTBIX TOJIOXKEHUH, JOCTATOYHO JIMIIEHUSI CBOOOIBI CaMOro Mo cede, B TO BpeMs Kak s



TOT0, YTOOBI BTOPOE TMOJI0KEHUE CTAJI0 IPUMEHUMBIM, TOJDKHO UMETh MECTO TaKKe HapyIIeHHe
KaKoro-ianbo mpasa wiM cBOOObI, ycTaHOBIEHHBIX KoHBeHIMEH.

Heo6xoauMo Takxke MOAYepKHYTh, YTO B CTaThe S5 1. 4 TOBOPUTCS, YTO pazOUpPaTEIHLCTBO
JIOJDKHO OCYIIECTBIIAITBCSA "cyaoMm", B TO BpeMsi Kak B craTtbe 13 comepxutcs Oojiee
HeomnpeneneHHoe  TpeboBanne  "P((EKTUBHBIX  CpEACTB  NPAaBOBOW  3allMTHI  IMEpen
roCy1apCTBEHHBIM OpraHom".

Haxonen, MHTEpECHO OTMETUTH, YTO, TOMUMO IpaBa Ha OOpalICHUE B CyJ, KOTOPOE, KaK
npusHan Cyn B Pemenun no neny [N'onaep npotuB Coenunennoro Koponesctsa ot 21 deBpans
1975 r. (Cepus A, T1. 18), rapantupyercs crarbedl 6 KoHBeHLMH, CTaThsi 5 ABISETCS
€MHCTBEHHBIM  MaTepUAIbHO-TIPAaBOBbIM  mojoxkeHrueM  KoHBeHLHMH, B~ KOTOPOM
npeaycMaTpuBaeTCss KOHKPETHOE MPaBO Ha pa30HpaTebCTBO IyTeM BO30YKICHHUS Jiea B CyIE,
B JIONOJHEHUE K MpaBy Ha CylqeOHOe pa30uparenbCcTBO, MPEAYCMOTPEHHOMY B M. 3 TOi ke
CTaTbU B CIy4asiX, KOI/la UMEET MECTO CUTYyalusl, onucaHHas B 1. 1 "c".

Bce BbleckazanHoe SIBISIETCS WJUTIOCTPAIlME TOTO, HACKOJIBKO XOpOILIO T€, KTO
paspabareBas KOHBEHIIHIO, OCO3HABAIA HEOOXOIUMOCTh 00ECIICYNTh TeM, KTO JIMIICH CBOOO/IBI,
CyneOHyI0 3alluTy, KoTopas Ia Obl ropasno pfanbiie, 4eMm "d(QeKTUBHbIE MPABOBHIE
cpeacTBa', rapaHTUPOBaHHbIE B OoJiee oOmiel hopme crarbeit 13.

W3 sroro crenyer, 4to B Jenax, CBSI3aHHBIX C JIMIIEHUEM CBOOOJBI, HEIOCTATOYHO
paccMoTpeTh, HWMEIO JIM MECTO HapylieHWe cTarbu 13, d9roOBI OTmana HeoOXOIUMOCTh
paccMaTpuBaTh, UMENO JM MECTO HapyUIeHHe CTaTbu S5 M. 4 - WUMEHHO ero HaJluyhe WId
OTCYTCTBHE JJOJIKHO OBITH PACCMOTPEHO.

Ho o He Bce.

Cratpst 13, xoropasi rapanTupyeT >(QQPEKTHBHBIE CpEICTBA IMPABOBOH 3alIUTHI TEpen
"rocyapCTBEHHBIM OpPraHOM', IOJKHA pacCMAaTpUBATHCS B COUETAHUU CO CTaThell 26, KoTopas
TpeOyeT, 4ToObl "OBLIM MCUeplaHbl BCE BHYTPEHHUE IIPAaBOBbIE CpeACTBA", MpEkXIE ueM
Komuccus MokeT IpUHATH €10 K pACCMOTPEHHIO. DTH /1Ba MOJIO0XKEHUS JONOJIHAIOT PYT Apyra
U JIEMOHCTPUPYIOT, YTO B MEPBYIO OYepe/lb U TJIaBHBIM 00pa3oM CaMM IOCYAAapCTBa JIOJKHBI
HaKa3blBaTh 3a HApYILIEHUS MpaB M CBOOOJ, MperycMOTpeHHbIXx KoHBeHIue#l, a 3ammwra,
oOecnieunBaemas opranamMu KoHBeHIIMH, SBISETCS JUIIb BTOPUYHOM.

VIMeHHO ¢ 3TOH TOYKM 3peHHMs 0co0oe 3HaueHHe NPHOOpeTaeT BONPOC, UMEIOTCS JIU
"¢ exTrBHBIC PaBOBBIE CpeacTBa", Kak Toro Tpedyet crarbs 13. J{ns Komuccuu u Cyna stot
BONPOC HE HMEET CYIIECTBEHHOIO 3HAuU€HMsI, €CIM OH OTHOCHTCA K '"mpaBam M cBoOojgam",
KOTOpBIE, MO MX MHEHHIO, He ObulM "HapylleHbl"; UMEHHO 3TO M O3HAa4yaeT CYIIECTBYIOIIAs
dbopMynupoBKa TaHHOM CTaThU.

Ho 310 Henb3s oTHECTH K TIpaBy Ha CyA€OHYIO 3alIUTy, TapaHTUPOBAHHOMY CcTaThel 5 1. 4
JIMI1aM, KOTOpBIE JIMIIEHbI CBOOO/IbI M KOTOPbIE BCEr 1A IOJIKHBI UMETh BO3MOKHOCTb 00palleHHs
B cyd u "pa3OupaTenbCTBa, B XOJIe KOTOPOro CyJ O€30TiaraTelbHO periaeT BOMPOC O
3aKOHHOCTH [MX] 3aJep)KaHUsl M BBIHOCHT IIOCTaHOBJIEHHE 00 [HX] OCBOOOXIEHHHU, €CIH
3a/iepKaHue He3aKOHHO". Ecnu gake Mbl IPUXOINUM K BBIBOJY, UTO MX 3aJ€PKAHHE KaK TAKOBOE
SBIISIETCS 3aKOHHBIM B COOTBETCTBHM CO cTaThe 5 m. 1, 3TO He OCBOOOXJaeT Hac OT
00513aHHOCTH PAacCMOTPETh, UMEJ JIU KOHKPETHBIN MHIUBUI BO3MOYKHOCTh MCIOJB30BAaTh TaKUE
CpeZCTBa MPAaBOBOM 3aIIUTHI, KOTOPbIE YIOBIETBOPSUIN ObI TpeOOBaHUSAM CTAThH 5 1. 4.

_ COBMECTHOE YACTHYHO OCOBOE MHEHHE
CYJIEU I'EJBKIOKJIIO, MATIHIEPA, ®PUJIDHIA, BAKA, TOTYUEBA,
MHUPCYJIA BOHHUYH U JIEBUTCA

1. MBI cornacHel ¢ MHEHHEM OOJBIIMHCTBA, YTO HENb3sl CChUIATHCA Ha COOOpakeHUs
HaI[MOHAJbHOU 0€30MacHOCTH ISl ONpPaBIaHUs IJIOXOro OOpallleHUsI CO CTOPOHBI FOCYIapCcTBa -
yY4yaCTHHKaA KOHBGHHI/II/I B paMKax €ro COGCTBGHHOﬁ IOPUCIUKINU U UTO B 3TOM CMBICJIC 3alllnTa,
obecrieunBaemasi ctatbeil 3, HOCUT aOCOMIOTHBIA Xapaktep. Ho, ¢ Hamiel Touku 3peHusi, Aes0
o0CTOWT WHaye, KOrJa, Kak B HACTOSIIEM Jejie, pedb HAET 00 JKCTePPUTOPHAIBLHOM (MU



KOCBEHHOM) IIPUMEHEHUH 3TOW cTaThu. B TakoMm cilydae rocyiapcTBo - y4acTHUK KoHBEHIMH,
KOTOpPOE€ paccMaTpUBacT BOINPOC O BBIABOPEHHMH KaKOro-imbo JMIa 3a Mpenensl CBOeH
IOPUCAMKIIMM TIOJ IOPUCAMKIMIO JPYroro TIOCyIapcTBa, MOXKET, OCTaBasiCh B paMKax
3aKOHHOCTH, HAWTH CIpaBe/UIMBBIM OaJlaHC MEXIYy, C OIJHOM CTOPOHBI, YIpo30H i €ro
HAI[MOHAJIbHOW 0€30MaCHOCTH, €CJIM JaHHOE JIMLO OCTaeTCi Ha €ro TEPPUTOPUHU, U, C APYrou
CTOPOHBI, CTEIEHBI IOTCHIMAIBHOIO PHUCKA JUIsl 3TOrO JIALA CTaTh JKEPTBOM ILIOXOTO
oOpamieHuss B TOCyAapcTBe, Kyaa OH OyJeT BbIABOpeH. B Tex ciydasix, KOTJa, COTJIACHO
MMEIOLIMMCS 10Ka3aTeIbCTBAM, CYIIECTBYIOT 3HAUUTEIbHBIE COMHEHMS B TOM, YTO 3TO JIALO
NEMCTBUTENIFHO CTAaHET JKEPTBOM IUIOXOro OOpalieHuss B 3TOM TOCYNapcTBE, yrposa
0€30I1aCHOCTH MOJKET B 3TOM YypaBHEHUHU NpuoOpecTH Oonblunii Bec. COOTBETCTBEHHO, YeM
0O0JIbIIIE PUCK CTATh KEPTBOHM IUIOXOTr0 OOpAIICHHUs, TEM MEHbIIIEe 3HAUEHUE CIIEAYET MPUAaBaATh
KPUTEPHIO O€30M1aCHOCTH.

2. Yro kacaeTcs OOCTOSITEIbCTB HACTOSIIECTO Jefla, Mbl HE COIJIACHBI C BBIBOJAOM
OOJBIIMHCTBA 110 BONPOCY, MOATBEPXKACH JIM JIOKAa3aTelbCTBAMHU pEaJbHbI PUCK IJs T-Ha
UYaxana crarh xepTBOM 0OpallleHus, IPOTUBOPEYAILIErO CTaThe 3, €ciu OH OyJeT BO3BpAllEH B
Wupunto. Takum oOpa3oMm, Mbl He corjacHbl (M ObUIM Obl HE COTVIACHBI, Aa)ke e€CIU Obl NPUHSIIN
MOTHUBHUPOBKY OOJIBIIMHCTBA OTHOCUTENIBLHO BOIIPOCA, PACCMOTPEHHOIO B II. | BBIIIE) C BHIBOAOM,
4TO B ClIydae, €clid Obl peLIeHHE BhICIATh €ro B 3TY CTpaHy ObLIO BBINOJIHEHO, UMEJIO Obl MECTO
HapylIEHUE JaHHOW CTaThU.

3. B nene Cepunra Cyz Taxxe paccMaTpuBai IEPCIEKTUBY BBICBUIKU 3asiBUTEIIS B IPYTYIO
cTpany. B cBoem Pemienun no stoMy neny (BIEpBble YHNOMSHYTOMY B I. 74 HacTOSLIEro
Pemenust) Cya koHcTatupoBai, 4ro "OoObIMHO B 3ajauyd opraHoB KOHBEHIMHM HE BXOAUT
INPUHITUE PELICHUH OTHOCUTENIBHO TOTO, CYLIECTBYET WJIM HET BO3MOXKHOCTb IOTEHIHMAJIbHBIX
HapymieHnid KonBeHnumu. OpgHako B Tex cCiydasx, KOIZa 3asBUTENb YTBEPKIACT, YTO
UCIIOJIHEHUE DPELIEHUs O €ro Bbljaye OyJaeT HapyLIeHHWEM CTaTbh 3 B CHIIy IpPEICKa3yeMbIX
NOCHEACTBUM /I HEro B 3ampallMBalOLICH €ro BbIAYM CTpaHe, YTOOBl 00ecHednuTh
3¢ (HEeKTUBHOCTh TapaHTUM, MPEIOCTABISIEMbIX JAHHOM cTaThell, HEOOXOJUMO OTCTYNUTH OT
3TOr0 MPHHLMIA BBUJY CEPhE3HOIO M HEOOpaTHMMOIO XapakTepa IpejrnojiaraeMoro yiepoa,
KEPTBOM KOTOPOTO OH MOXKET CTaTh...".

4. B BeimeynoMmsHyToMm Jiene CepuHra 3ampaliBarollee rocy1apcTBo TpeOoBasio BbIIauH
3asiBUTEN s TOro, 4YTOObl OH TpEACTal Meped CyIOM II0 YTrOJIOBHOMY OOBHUHEHHUIO,
HaKa3yeMOMY CMEpPTHOM Ka3HbIO, NPU TAaKUX OOCTOSTENbCTBAaX, KoTopbsle mpuBenu Cya K
3aKJIFOYEHHI0, YTO BEPOSATHOCTh TOTO, YTO JAHHOE JIMIIO0 MCIIBITAeT Ha ce0e "CHUHAPOM KaMepbl
CMEPTHUKOB", HACTOJIBKO BEJIMKA, YTO MOXET COCTaBUTh HapyllEHUWe CTaTbu 3.
[Ipoananus3upoBaB, 4TO Ha MpakTUKEe OyIeT O3HayaTh "CHHAPOM KaMepbl CMEPTHUKOB" IS
3agsurens, Cyz aanee MpUIlen K 3aKII0UEHHIO, YTO €ro BblAaya oJBepriia Obl ero "pearbHOMY
PHUCKY OOpalleH s, IPEBBIIIAONIET0 MOPOT, YCTAaHOBIEHHBIN cTaThel 3".

5. B nene Cepunra (KOTOpoe OTIMYAIOCh OT HACTOALIETO Jeja elle U MO (akTHYeCKOU
CTOPOHE B TOM OTHOILIEHUH, YTO TaM He ObLJI0 HE0OXOIMMOCTH MPUHUMATh BO BHUMaHUE BOIPOC
0 HAllMOHAJILHON 0E30MaCHOCTH) PUCK IS 3asiBUTEINS, POXOUBILEIO B KaueCTBE OOBUHAEMOIO
1o jeiny, ObUIO ropa3o Jerde npeacka3arh U OLEHUTb, YeM TOT PUCK, KOTOPOMY MOJIBEPTCs Obl
NEpBbI 3asgBUTENb MO JAHHOMY Jely, eciau Obl OH ceiiuac ObuT Bo3BpamieH B Mumuto. Jlns
MOCTIEACTBUM HCIIOJIHEHUSI PELIEHUS] O €ro BBICBUIKE XapaKTepeH COBEPIIEHHO MHOW, Topa3fo
0oJiee HU3KUH YPOBEHb MTPEICKA3YEMOCTH.

6. Ilo nacrosimemy aeny Cyay ObUIO MpEACTaBICHO OOJBINTOE KOJIMYECTBO MAaTEPHAIOB O
nojoxenun B Muauu u, B yactHoctH, B Ilenmkabe Haunnas ¢ 1990 r. u ganee (XOTs, Ha Hail
B3IJI511, HEOOXOAMMO OTMETUTh, CPEId HUX HE ObUIO HU OJHOTrO0, KOTOPBIM OTHOCHWICS OBl K
6osiee mo3aHEMy Cpoky, yem Jlokmnaz o nmonoxenuu B Muaun ['ocynapcTBeHHOro ienapTaMeHTa
Coenunennbix llltaToB AMepuku ot mapra 1996 r. - cMm. n. 53 Hactosamero Pemenus). Cyn
NpUIIeNl K 3aKIIOYEHHI0 B M. 86 (C 4eM MBI COIJIACHBI), YTO "... XOTS MOJOXKEHUE JIeN C
MCTOPUYECKON TOYKH 3PEHUS U MPEICTABIAECT HHTEPEC, IOCKOJIBKY 3TO MOXKET IPOJIUTH CBET Ha



TO, KaKOBa CUTyallUs B HACTOSIIMHA MOMEHT M KakhuM oOpa3oM OHa OyJIeT pa3BUBATHCS B
Oynyiuem, periaoliee 3Ha4yeHe UMeeT MMEHHO HbIHEUTHEe MOJI0KeHHe e’ .

7. UYro KacaeTcsi HBIHEIIHErO IIOJIOKEHUSI, IPEJCTaBISETCS HECOMHEHHBIM, 4YTO B
MOCIIEAHUE TOJIbI UMEJIO0 MECTO YIy4IICHHE MOJIOKEHHU el B chepe 3alluThl MIpaB YeloBeKa B
Unnuun 1 ocobenno B I[lenmxabe, roe HaCHUIME OOCTUIIIO HaWBEICIIEH TOYKH B 1992 r. ITocie
paccMOTpeHHs Hactosuiero aena Komuccueld cutyanus npojaospkana yiaydmarees (em. m. 101
Hactosmiero Pemienus). C Apyroil CTOPOHBI, MPOJOJDKAIOT BBICKA3BIBATHCS OOBUHEHUS B
CEpbE3HBIX HAPYIICHUSIX B aJpec HEKOTOPBIX TOJKHOCTHBIX JIKI cuil OezonacHocTu [lenmxa0a,
JEHCTBYIOIMX U HA TEPPUTOPUH ITOTO LITATA, U 3a €ro MpeaesaMy, a TAKKE B aJpec HEKOTOPBIX
COTPYAHHUKOB JIPYTUX CHUJI O€30MacCHOCTH, JEHCTBYIOIMUX Ha Bceil Tepputopun Munuu (m. 102 -
104). XoTs nokazaTesibHasi LIEHHOCTh HEKOTOPBIX MaTepUaIOB, IpeacTaBieHHbIX Cyny, MOXKET
OBITh TOABEPrHyTa COMHEHHIO, Mbl YyOEXKJEHbI, YTO ATH MaTepHuajbl AalOT JOCTATOYHO
OCHOBAaHUHU, YTOOBI UCKJIIOYUTH BO3MOXKHOCTb BBIBOJIA, UTO JUIi r-Ha Yaxana He OyJaeT HUKaKoro
pHCKa, eciii OH OyzeT BbiciaH B MHuI0, axke eciau Obl OH ObLT JOCTaBJICH B KaKOE-TO MECTO IO
ero BeIOOpy 3a npeaenamu [lenmpxabda.

8. ['maBHast CIOXKHOCThH 3aKIJIFOUAETCS B TOM, YTOOBI 1aTh KOJIMYECTBEHHYIO OIIEHKY PUCKA.
PasMpIiuisist o crerneHu pucka, 601pIUHCTBO WwieHOB Cyza 3asBISIIOT, YTO OHU HE YOEXK/ICHBI,
4YTO TapaHTHH, mpenoctaBieHHbie [IpaButensctBom Wuaum, obecneyar r-Hy Yaxamy
JI0OCTaTOYHYI0 OE30MaCHOCTb, U CUUTAIOT, YTO €ro pemyTalus U U3BECTHOCTh CKOPEE yBEIHYaT
PHUCK, KOTOPOMY OH IMOJABEepruercs, 4yem ymeHnmmar ero (m. 105, 106). OgHako MOXHO
YTBEP)KIATh C TAKOM XK€, €CIIM He ¢ OOJbIIel, yOeUTEIIbHOCTBIO, YTO €T0 IIMPOKAast H3BECTHOCTh
o0OecreuuT emy JOMOJHUTENbHYIO 3aluTy. B cBeTe rapaHTwii, mpeaocTaBIeHHBIX HUHIUNCKUM
NPaBUTEIILCTBOM, U YUUTHIBAs, 4TO, B Cllydae €ciid Obl eMy ObLI NPUYMHEH KaKOW-1H0O Bpes,
9TO, HECOMHEHHO, BBI3BaJI0O ObI BO3MYILEHHWE U BHYTPHU CTPAHBI, U 32 €€ MpeaeaaMH, UMEIOTCS
yOenuTeNbHbIE OCHOBaHHUS IIpelroyiararb, 4YTO €CIAM OH TMposiBUT cedss B Muaum kak
3aKOHOMOCIYIIHBIA TpakJIaHWH, TO W oOpamarbcs ¢ HUM OyayT COOTBETCTBEHHO. BronHe
BEPOSATHO, YTO HAJIMYME UM CTENEHb J000H MOTEHIIMATIBbHON yrpo3bl /Ui HEro OyayT TJIaBHBIM
00pa30oM 3aBUCETH OT €r0 COOCTBEHHOI'O MOBEACHUS B Oy IyIIEM.

9. Takum 06pa3oM, MO HalIeMy MHEHHIO, BBIBOJI OTHOCUTENILHO PUCKA, MOAIEP)KUBAEMBbII
OOJBIIMHCTBOM, OCTaBIISI€T CIUIIKOM MHOTO MECTa AJii COMHEHUH, U "He OBLJIO MOIKPEIICHO
JI0Ka3aTeNbCTBAMM, YTO CYLIECTBYET pPEalbHBIM PHUCK'" TOro, 4TO MEpBbIA 3asBUTEIb CTAHET
JKEPTBOUM OOpaleHus], MPOTUBOPEYAIllero cTaThe 3, ecinu oH OyneT BbicinaH B Muauro. Jlnsg Toro
yToOBI BbIBOJI Cy/la OTHOCUTENIPHO BEPOSITHOCTU MOTEHIMAIBHOIO HApYyLIEHUS 3TOH CTaThu B
OyaymeM OblT ompaBAaHHBIM, TpeOyeTcss Oojiee BBICOKAs CTENEHb MPEICKa3yeMOCTH TaKOro
oOpallieHus1, 4eM CYILLIECTBYET B JAHHOM JIelIe.

10. B ocranpHbIX OTHOILIEHUSAX, 3a HCKJIIOYeHHEM BbIBOJOB Cyna 1o BOIpoCy O
HapyIIEHUU CTaThu 3, Mbl corjiacHbl ¢ BbiBojaMu Cyna, 3a UCKIIIOYEHHEM T'-Ha [ eNIbKIOKITI0, YTO
BUJIHO U3 €r0 OTJIEIbHOIO MHEHHUS.

COBMECTHOE YACTHYHO OCOBOE MHEHHME
CYJEM I'EJBbKIOKJIIO 1 MAKAPYHUKA

Me1 coracHbl ¢ 0cOOBIM MHEHHEM cynbH Jle Meliepa OTHOCHTEIBHO CTaThil S5 11. 1.

COBMECTHOE YACTUYHO OCOBOE MHEHHUE
CYJIEM MAPTEHCA 1 ITAJIM

1. MBI nostHOCTRIO cornacHbl ¢ BeiBoAamMu Cyzaa B oTHoueHuu crateit 3, S n. 4, 8 u 13. Uto
KacaeTcs ero BHIBOJIOB B OTHOIICHMH cTaThi 5 m. 1 "f", MBI cornacHb!l ¢ m. 112 - 121 HacTosmero
Pemenus.

OnHaKo MBI HE MOKEM COIIACUTHCA ¢ BhiBoAamu Cyna:



a) 4Yro paszbuparenbCTBO B KOHCYJIBTATHBHOM KOMHTETE NPEACTABISLIO  c000it
JIOCTAaTOYHYIO TAPAaHTUIO TIPOTUB MPOU3BOJIA; U

b) 4ro, cnemoBaTeNnbHO, 3aJE€pKAHHUE IEPBOTO 3aSABUTENS B 3TOM OTHOIICHUU TaKXKe
COOTBETCTBOBaJIO TpeOoBanmsaM ctathu S 1. 1 "f" (1. 122, 123 Hacrosero Pemenus).

2. Kak cmpaBemnmuBo otmeuaetr Cyn B m. 112 cBoero pemenus, craths 5 m. 1 "f"' He
COJICPXKUT TOJIOKUTEIBLHO BBIPAKEHHOTO TPEeOOBaHHUS, YTOOBI 3aJ€pP’KaHUE CUUTAIIOCh Pa3yMHO
HEOOXOAUMBIM. JTO MOAYEPKHUBAET BAXXHOCTH MpeaMeTa U 1enu crarbu 5 m. 1 "f' B menowm, a
MMEHHO 00€ecIeueHre TOT0, YTOOBI HUKTO HE OBLI JIMIIIEH CBOOO/IBI B PE3yJIbTaTe MPOU3BOJIA.

3. B 9TOM KOHTEKCTE MBI OTMEUYaeM, YTO BHYTPCHHHE CYyIbl OBUTM HE B COCTOSHUH
3(PEKTUBHO KOHTPOIUPOBATH, OBLIH JIM PEIICHUS O 3aJCPyKaHUU M O COJCPIKAHUH IO/ CTpaXKen
r-ua Yaxanma omnpaBnmanuel (cm. m. 41, 43, 121, 130 Pemenus Cyna). Takum o0Opasowm,
€IMHCTBEHHON BO3MOXKHOM TrapaHTHEH MPOTHUB MPOU3BOJIA, COTJIACHO BHYTPEHHEMY MPaBy, ObLIO
pa3z0OupatenbcTBO B KOHCYIbTaTUBHOM KOMUTETE.

4. TIpoaHanu3upoBaB CTaTyC 3TOT0 KOMUTETA U Mpoueaypsl B HeM, CyJ MpuIlen K BbIBOAY,
YTO ATO pazdMpaTesIbCTBO HE OTBEUaeT TpeOoBaHUsM cTaThu S5 1. 4 u ctathu 13 Konsenmuu (1.
130, 132, 152, 153). Ham tpynHo mouHsaTh, mouemy Cya He clenan aHaJIOTMYHOTO BBIBOJA B
KOHTEKCTe cTaThu 5 1. 1 "f",

5. Kak ObI TO HM OBIIIO, MBI OTMEYAEM:

a) HUKTO HE YTBEP)KIaJ, YTO 4ICHBI 3TOTO KOMHUTETAa KaK TAaKOBBIE HE3aBUCHUMBI OT
[IpaBuTensCTBA;

b) pa3buparensCTBO B KOMUTETE HE SIBIISCTCS MyOIMYHBIM, KaK U €r0 BBIBOJIBI, KOTOPHIC HE
CO00IIaTCA Jake MOJJISKAIEMY BBICHIIKE JIMILY;

C) Tpu pa3OupaTeIbCTBE B OTHOIICHUM ATOTO JIMIA CYIIECTBYIOT JKECTKHE OTPAaHUYCHUS:
OHO HE MMeEET IpaBa ObITh MPEACTABICHHBIM CBOUM a/IBOKATOM, €My BPYYaeTcs JIHIIb KPaTKOe
pe3oMe BBIBOJIOB KOMHTETa, OOOCHOBBIBAIOIIMX HAMEPEHHE BBICIATh €ro 0e3 KaKux-Iubo
OOBSACHSIONINX UX MAaTEPHAIIOB U JI0Ka3aTEIbCTB;

d) xoMuTeT HE HMEeT MOJHOMOYHMI TNPUHUMATH PEIICHHUS, U €ro KOHCYJbTaTUBHOE
3aKJTIOUYEHUE HE SIBISIETCS 00s13aTeNbHBIM JIJISI MUHUCTPa BHYTPEHHHX JIETI.

6. Ilpunumass BO BHHMMAaHHME BaXXHOCTh TapaHTHX MPOTUB MPOU3BOJIA, OCOOEHHO B
OTHOIICHUHU 3aJiepKaHus cornacHo ctatbe 5 m. 1 "f' (cM. 1. 2 BbImIe), a TakKe HEOOXOIUMOCTh
MPUMEHEHHUS B 9TOM OTHOIIIEHUH KO BCEM TOCYAapCTBaM - 4jeHaM €IMHOOOPa3HBIX CTaHIAPTOB,
MBI HE MOXEM HE€ CJeNaTh BBIBOJ, YTO, B CHUJIy €ro OCOOEHHOCTEW, YKa3aHHBIX B I. 5 BBHIIIE,
KOMUTET HE MPETOCTABISET JOCTATOYHOM rapaHTUHU MPOTUB Mpous3Boya. TOT (akT, 9TO B HETO
BXOJIAT "OMBITHBIE CYAbU C OONBIINM CTakeM paboTel" (cM. m. 122 Hacrosimero Pemienus), He
MOJKET U3MEHHUTD 3TOT BEIBOJI.

7. CymMMupys BBIIIECKAa3aHHOE: 3asiBUTENb ObLI JIMIIEH CBOOOJBI B TedeHHE Ooyiee yem
mIeCTH JIeET, B TO BpeMs KaK TapaHTUU TMPOTUB TMPOU3BOJA OBUIM HEIOCTATOUYHBIMHU.
CrnenoBaTenbHO, UMEIIO MECTO HapyIlIeHHUe cTatbu S 1. 1.

YACTUYHO OCOBOE MHEHHME CY/JIbU IETTUTHU

S cornaceH ¢ TeM, 4TO MMEJNO MECTO HapylleHue cTatbu 3, cratbd 5 m. 4 u crartbu 13.
OmHako s1 KaTeTOPUUECKH HE COTJIACEH ¢ OOJBITMHCTBOM B OTHOIIEHUH CTAaThu S5 M. 1 U cyHTaro,
YTO UMEJIO MECTO SIBHOE U CEPHE3HOE €€ HapylLIECHHE.

Heckonmbko Hemens Hazag Cyn COBEpPIIEHHO BEPHO WACHTH(HUIMPOBAI TPOOIEMy
aJIMHUHUCTPATUBHOTO 3aJIep)KaHUsl B cilydae CcyaeOHOro pa3OuparenbCcTBa, MOAMAAOIIETO MO
JKeneBckyro koHBeHIHMIO 1951 T. W BXOHSIIEro B KOMIIETEHIMIO YTpaBiieHUsT BepxoBHOro
komuccapa Opranmzanun O0benuHeHHbIx Hanuit mo nenam 6exxennieB. Cy penmi, 4To0 HMEINo
MecTo Hapymieane @paHiueld TeX TMpaBUil aJIMHHUCTPATHUBHOTO 3aJepKaHMs, KOTOPHIC
JIEMCTBOBAIM HA TOT MOMEHT W pa3pellajii TaKoe 3aJiepKaHue Ha MEepUoj]] MPUMEPHO M0
NBaJIIaTH JTHEH, 0€3 BO3MOXKHOCTH BCTPETUTHCA C aJIBOKATOM M 0€3 Kakoro-ianbo cyaeOHOro



KOHTpoJs (cM. Pemenue no aeny Amtorop npotuB @pannuu ot 15 uronst 1996 r. Reports, 1996-
III). Bropoii mepuoa coaeprkanus 1Mo cTpaxkel B aene Yaxana CTaBUT aHAJOTHYHBIEC TPOOJIEMBI.

B oTHOIIEHNN penieHns o0 BRICBUTKE T'-Ha Yaxaia, IpUHITOr0 Ha OCHOBAaHHMH OOIIETro 1paBa,
HE OCMapUBAJIOCh, YTO €ro 3ajJep)kaHue Hadanoch 16 aBrycta 1990 r. m 4ro OH OoOpartmics ¢
XO0JIaTaliCTBOM O CyIcOHOM KOHTPOJIE.

[locne Ttoro kak mpomieHue r-Ha Yaxama o MperoCTaBICHUU €My YOEKHuIa Kak
MOJIMTUYECKOMY OCKEHIly OBLIO OTKIOHEHO, 25 wurons 1991 r. Ha ocHoBanum JKeHeBCKOi
KOHBEHIMU OBbLIO MPHUHITO pElIeHHE O BhIChUIKE. 3ajep)kaHue r-Ha Yaxama paccMaTrpuBaioch
CyznoM moj 3TuM yriom 3peHusi. TakuM o0pa3oM, BOSHHUKIIO MPOTHBOPEUre MEXy KEHEBCKOM
KOHBEHIMEH 1 EBpoIeiicKkoil KOHBEHITUEHN O 3aIUTe MpaB YeJOBEKa U OCHOBHBIX CBOOO/I, KOTaa
OJIHO U TO K€ TOCYJIapCTBO SIBJISIETCSA YYACTHUKOM 00€MX KOHBEHIUH. ['0cy1apcTBO MMEET mpaBo
BBICJIaTh TE€X JIMI], KOTOPbIM OTKa3aHO B CTaTyce MoJIMTUYeckoro OexeHia. Eciu BO3HHMKAOT
KaKue-TuO0 CIIO)KHOCTH (B OTHOIICHWM Tiepee3/ia, OMacHOCTeH, ¢ KOTOPhIMH OHH MOTYT
CTOJIKHYTBbCSI TIO BO3BPAILCHUH, WM IOHCKOB TOCyIapcTBa, TAe UM He OyIeT Tpo3UTh
OMACHOCTh), OTO JIUIO JOJDKHO OBITH 3aJep)KaHO B AJMHUHHCTPATUBHOM IIOpSIIKE, a HE
COJIep’KaThCs B OOBIYHON TIOPHbME C COOTBETCTBYIOUIMM pexumoM. Kpome Toro, 3anepkaHue
JOJDKHO OBITH  O€30TJIaraTelbHO TOJABEPTrHYTO TMPOLEAYpe CYACOHOTO KOHTPOJIS (CM.
yrnoMsiHyToe Bbliie Perienne no neiny Amioropa).

I'-1 Yaxan coaepxaiicst MO CTPAKEN HE B PE3YIIbTATE OCYNKIACHUS CYIOM.

Ecnu 3auHTepecoBaHHOE JUI0 MPUOETaeT K mpoleaype 00KanoBaHus, CIyIIaHus JOTKHbI
OBITH MPOBENIEHBI OBICTPO U Oe30TiaraTenbHO. [Iporeaypa cyaeOHOro KOHTPOIS OMpenesieTcs
KeneBckoii koHBeHLIMEH U pe3ontonusmu BepxoBHoro komuccapa OOH mo nenam OexeHIIEB.
Cy1iecTByeT BO3MOXKHOCTh 00Opatarbes ¢ xanodamu B 3Tom oTHoueHun B Komuccuto OOH 1o
npaBaM 4enoBeka. EBpomeiickuii cy/l He MOKET OCYIIECTBIISITh HAA30p 3a STUMU MPOLIEypaMH,
HO MOJKET paccMaTpHBaTh MX B CBA3M CO CTAaThIMH 3 M 5, KOTJa MPEANOJIOKHUTEIBHO UMEJIO
MECTO UX HapYILIECHHE.

OnHako OOJBIIMHCTBO, HAIPOTHB, YTBEPHKAAET, YTO, TTOCKOJIBKY 3asBUTETh OOpaTHIICS C
XKaI0OOH, ero coJep>kaHue Mol CTpaXKel onpaBIaHHO, €CIIU Pa30MpPaTenbCTBO 3aTAHYIOCH. Ecmu
MPUMEHUTh O3Ty JIOTUKY K JPYTUM CUTyalusM, OOBHHSIEMOMY, KOTOPBIM oOpaTuics ¢
XO0JIaTaliCTBOM 00 OCBOOOXKICHHHM B OXXHIAHUHM CyJa, HYKHO ObUIO OBl OTBETUTH, YTO €ro
CoJIepKaHue TOJ CTpaked ompaBAaHo (PakToM ero oOpalieHus, Mo KOTOPOMY HEOOXOIUMO
Oyner mpoBecTu pazOuparenscTBo. (CBoOOJMa NUIA SIBISIETCA OJHUM U3 OCHOBHBIX TIPaB,
rapantTupyemsbix cratbeil 5. ToT ¢akt, yTo Bompoc 00 OCBOOOXKIECHWH HAXOAUTCS B IpoLEcce
paccMOTpEHHUsI, HE MOXKET ObITh OCHOBAaHUEM MJIsl MPOJJICHHS COJAEPXKAHUS TOJ CTpaked B Tex
CITy4asix, KOTJla OHO MPOTHUBOPEUHUT MOJIOKEHUSIM CTaThU 5.

OTka3 B mpeAoCcTaBICHUH cTaTyca OeXEeHIIa, a 3aTeM COJep KaHHe TOJ] CTpakel B TIOpbME
B T€UEHUE TISITH JIET MMOCTIe U3JaHus TIOCTAaHOBJICHUSI O BBICBIIKE - TaKOBa Cyan0a r-ua Yaxarna.

OueBUgHO, UYTO B MEXAYHAPOJAHOM IpaBe, corjacHo JKeHEeBCKOM KOHBEHIIMH,
aIMUHUCTPATUBHOE 3aJiep>KaHUE OTIWYAETCS OT 3aJepXKaHUs COTJACHO OOIIeMy TpaBy U
JTIOJKHO OCYIIECTBIISTHCA TAKUMHU MEpaMu, KaK pacropsiKeHUe O MPUHYAUTEIIBHOM MPOKUBAHUU
B MMOMEIIECHUH, TPUHAJICKAIIEM BJIACTSIM, WM B TOCTUHHUIIE (CM. YIIOMSIHYyTOE BbIle PermieHune
no Jgeny AMroopa), WIH TOJA JOMAalIHUM apecToM. HeoO0XOoauMo y4YUTBHIBaTh MAaKThI
Opraamzanuu O0benuaeHHbIx Hanwmit u pekomennanuu [Hoakomurera OOH 1o Bompocam mpan
YeNoBeKa JJIsl BCEX JIMII, MOJABEPTIINXCS 3aJIepyKaHUI0 WIH 3aKITIOYCHHIO B KaKOW OBl TO HH OBLIO
dbopwme.

B tex cnywasx, koraa rocyaapcTBO CTAJIKMBAETCA C TPYAHOCTSMHU, BBITEKAIOUIUMU U3
OTIAaCHOCTH, KOTOpasi BO3HUKHET IS JIMIa B PE3yJbTaTe €ro BO3BpAIlleHHUS B CTpPaHy
MPOUCXO0KICHMS], TOCYIapCTBO MMEET MPABO, €CIU OHO HE KEJAET U Jajiee COAEpPKaTh JIaHHOE
JIMIIO TIOJ] CTpaXkeil Ha CBOEW TEPPUTOPHUH, MPUUTH K B3aUMOINPUEMIIEMON JIOTOBOPEHHOCTH O
BBIOOpE TPEThE CTPaHBbI.

B cnyuasix xorjja BO3HUKAIOT CJIOKHBIE MOJIUTUYECKUE BOMPOCHI, Kak U B jejie r-Ha Yaxana
- TaKMX, HAIIpUMEp, KaK J€Ja, CBA3aHHBIE C BHICHBLIKOW MMaMOB M MHBIX PEIMTHO3HBIX JIHJIEPOB,



HE3aBUCHMO OT TOTO, SBISIOTCS JH OHM (PYHAAMEHTATUCTAMU MM HET, - €BpOIeicKue
rocy/apcTBa HalllIM MPUEMIIEMYIO aJbTEepPHATUBY B BUJE BBICHUIKH B HEKOTOpbIE adpUKAaHCKUE
ctpanbl. CoequaenHoe KoponeBcTBO camo mpubderano K TakuM METOJIaM.

EBporeiickas KOHBEHIIMS HE pa3pellaeT rocyaapcTBaM INpeHeOperatb 00s13aTesIbCTBAMU,
KOTOpblE OHU B3sUIM Ha cebst cornacHo JKeHeBckol koHBeHIMHM. Cyan JOJDKEH OBITh
BHHUMATENbHBIM K MpoOjeMaM MOTEHIHAIbHBIX MPOTHUBOPEUMA MEXIYy pa3IUYHbIMHU
MEXyHAPOJAHBIMU MPABOBBIMU aKTaMH, KOTOPBIEC SBIISIOTCS 00S3aTENbHBIMU JIJIsl TOCYIapCTB -
yieHoB CoBera EBporibl.

Moe MHeEHHE O JaHHOMY BOIIPOCY OCHOBaHO Ha pabore Ympasienus BepxoBHoro
komuccapa OOH mo nenam 6exeHieB U coOCTBEHHO penieHusx EBporelickoit komuccuu u Cyaa
I10 ITpaBaM 4Y€JIOBEKa.

B nybOmukanmum VYmpaiaenuss BepxoBHoro komuccapa OOH mno nemam  OexeHIieB
"3anepxanue u yoexwume" (EBponeiickas Cepus, 1. 1, N 4, okts106ps 1995 1.) roBopurcsi:

"Cratbs S5 TpeooCTaBiseT [OMOJIHUTENbHBIE TapaHTHUM MPOTHUB HEHAJJICkKAIIETO
npojuieHuss cpoka 3anepxaHus. Hu JKeHeBckas KOHBEHLMS, HU PYKOBOJSILWE IPUHIIMIIBI
Komutera MuHHCTPOB HE MNpeAycCMaTpUBAIOT MaKCUMalIbHOW MPOIOIKUTEIBHOCTH CpOKa
3a[epXKaHus JIML, OOPATUBIIMXCS C TMPOIICHWEM O NpeAoCTaBleHHH YyOexuma. B cBoem
3akmoueHuu N 44 VcnonnurensHbiii Komuter Ynpasnenus BepxoBHoro komuccapa no jeiaam
OCKEHIIEB TPU3HAET BAXHOCTH OBICTPBIX MPOIELYpP PACCMOTPEHHS ISl 3allUThl  JIHII,
00paTHBIIMUXCS C TMPOIIEHUEM O MPEIOCTABIEHUU YOEXKHIla, OT HEONMPaBAAaHHO IJIUTEIHHOTO
3aaepxanuda. [lynkr 1 "f' crateu 5, cormacHo TonkoBanuio Cyna, TOJDKEH MOHUMATHCS Kak
COJIepKallMil TapaHTUI0 OTHOCHUTEIBHO MAaKCHUMAJIbHO pa3pelIeHHOTO CpoKa 3aJep>KaHusl,
IIOCKOJIbKY 1I€JIb CTaTbd 5 B LIEJIOM COCTOMT B 3alllUT€ MHAMBMJA OT Npou3Bojia. B cBoem
Pemenun no neny bomano (18 gexabps 1986 r. Cepus A, 1. 111, c. 23, n. 54) Cyn npuien K
BBIBOZY, YTO 3TOT NPUHIUII UMeeT oco0oe 3HaueHue rmo oTHomeHuro K m. 1 "f' cratem 5
Konsenuuu. JlanHoe nojoxeHue, 0€3ycIoBHO, NOAPa3yMeBaeT - XOTS U HE B MpsMoi ¢dopme, -
YTO 33JepKaHME MHOCTPAHIIA, KOTOPOE SIBJISETCS OMNpPaBJaHHBIM B CHUJIY TOTO, YTO €ro JAeJo
HaXOJUTCS B MPOIECCE PACCMOTPEHHUs, MOXKET IepecTaTb ObITh ONpaBJaHHBIM, €CIU 3TO
paccMOTpEHHE HE OCYIIECTBISETCS TOJKHBIM 00pazoM. ...

[U co cceuikoit Ha m. III. 10 Pekomenmammum N R (94) 5 Komurera MuHHCTPOB O
PYKOBOJSIIMX MPHUHIIMIIAX, KOTOPHIM JOJDKHBI CIEAOBaTh B CBOEH NpPAKTHKE TOCyIapcTBa -
yneHsl CoBera EBpomnbl B OTHOLIEHMH NPUOBITHS JIML, SKEIAOIUX IMOJYyYUTh YOEKHILe, B
a’pONOPTHI EBPOIEHCKUX CTpaH: ]

"10. Jlumo, oOpatuBlIeecs C TPOUIEHHEM O TNPEAOCTABICHUM YOEXHINA, MOXKET
COJIEP’KaThCS B [COOTBETCTBYIOIIEM | MECTE TOJIBKO MPHU YCIOBUSX, MPEIYCMOTPEHHBIX 3aKOHOM,
Y HE JIOJIBIIE, YEM B TEUEHUE MAKCUMAIIBHOTO CPOKA, PEAYCMOTPEHHOIO 3aKOHOM".

B cooTtBercTBUM cO cTaTheil 5 Mepa, ajeKBaTHas JUILIEHHUIO CBOOOMBI, MOXKET CUUTATHCS
COOTBETCTBYIOILIEH TpeOoBaHMAM KOHBEHIIMM, TOJIBKO €CIM OHAa SBISAETCS FOPUIMYECKH
3aKOHHOH corjacHO BHyTpeHHeMmy mpaBy. IIyHkT 1 cTatbu 5 ycTaHaBnuBaet, 4To J1t000# apect
WM 3a/iep>KaHne
JIOJDKHBI  OCYIIECTBIATBCS "B TMOPSAJIKE, YCTAHOBICHHOM 3akoHOM". B gaHHOM Bompoce
KonBenuusi npexzie Bcero Tpedyer, yToObl J1000€ JHIIEHHE CBOOOIBI MMENO IOPUANYECKOE
OCHOBaHHUE COTJIaCHO BHYTPEHHEMY IpaBy. JIumienue cBoOOIbl HE MOXKET UMETh MECTa, €CJIH BO
BHYTPEHHEM 3aKOHOJIATEJILCTBE OTCYTCTBYET HOpMa, B MpsMOM (opme paszpemiaromias ero.
KonBennusi Tpebyer coOmiofieHHs KaK MaTepHallbHbIX, TaK M MPOLECCyaJbHBIX HOPM
HAI[MOHAJIBHOTO 3aKOHOAATEIbCTBA " .

Uto kacaercs pemieHuil 1o cratee S EBponelckoi KOHBEHIMU O 3alIUTE MPaB YETOBEKa U
OCHOBHBIX cB000, B fienie Konomnap npotus benbrun (Pemenue ot 24 centsiops 1992 r. Cepus
A, 1. 235-C, c. 64, . 68), Komuccus BbIpa3mia cieayroliee MHEHHE O MpoOJieMe BbIIAuH,
KOTOPOE MOXKET ObITh IPUMEHEHO U K JIeJIaM O BBICBLIKE:

"Onmnako Kommccusi cumTaeT, 4yTO B HACTOSIIEM JieJie CYIIECTBYET Takke MpodieMa
6e3neiicTBus rocyaapcTBa. Komuccus HanmoMuHaeT, uyto B 1. 1 ctatbu 5 KoHBeHIIMU TOBOPUTCH,



4TO CYIIECTBYET "MpaBO Ha CBOOOAY" M YTO HMCKIIOUEHHUsS M3 3TOTO IMpaBa, MMEPEUMCIICHHBIC B
noamyHkTax ot "a" mo "f"' maHHOW CcTaThbH, NOJKHBI TOJKOBATHCSA OrpaHuunTeNbHO (Pemenue mo
neny Buntepsepn nportuB Hupnepnannos ot 24 oktsops 1979 r. Cepust A, 1. 33, c. 16, n. 37;
Pemenue no aemy I'ymapau nporu Utamuu ot 6 HosiOpss 1980 1. Cepus A, 1. 39, c. 36, m. 98).
Komuccust cunraer, 4to rocynapcTBO, MOIYYMBIIEE 3alpoc O Bblaye, JOJDKHO O00ECIeUUTh
CIOpaBe/UIMBBIA OalaHC MeXAy JUIIeHHeM CBOOOABl M LeNbl0 3ToM Mepbl. byayumn
OTBETCTBEHHBIM 32 33JIepXKaHKE YeJIOBEeKa, JTaHHOE rOCyIapCTBO JOJKHO 0CO00 1M03a00TUTHCS O
TOM, YTOOBI MpoLieypa pa30upareasCcTBa M0 BONPOCY O BblJaue HE IpHBeia B KOHEUHOM CUeTe B
pe3yibTaTe €€ JUIUTEIbHOCTH K OTCYTCTBHUIO COPa3MEPHOCTH MEXKJY OIpaHUYCHHUEM
3alUIIIAeMOro CTaTheil 5 mpaBa 4enoBeKa Ha CBOOOAY M MEXKIYHApOIHBIMU 0053aTeIbCTBAMU
rocygapcrBa B OTHOIICHMM Bbiaud. B cuiny storo Komwmccus cumtaer, uto, Aaxke eciu
UCXOJUTh U3 TOJHOro Oe3leWCTBUS 3asBUTENS B XOZAE YINOMSHYTOTO pa3OupareiabcTBa, Ha
[TpaBuTENBCTBE JIEXKANIA 00SI3aHHOCTH 0C000 M03a00TUTHCSI 00 OTPAHUYCHUN CPOKA 3aAEPIKaHUS
3asBUTEN B OKUJAHUU BRIIAyU..."

Cyn nocranoBui no geny Komommapa, uyTto HapyiieHuss He ObUTO, HO 3TO OOBIACHSIIOCH
JUTUTETILHBIM O€3/IeHCTBUEM 3asBUTENSI U €ro MOBEJIECHUEM, a HE TeM, YTO JIeJ0 HE MOJNaaajo
[0 IEeHCTBUE CTAThU S 1I. 1.

Tonpko B Tex ciydasix, KOrja JuIa, KOTOPbIM OBUIO OTKa3aHO B NPEIOCTAaBICHUU
yOexuIla, COBepIlaloT IpaBOHApYIICHHWE (HAIpUMeEpP, HE3aKOHHO BO3BpAIIAOTCS B JIAHHYIO
CTpaHy), pa3pelaeTcs 3aKI0YeHHE UX B TIOPbMY.

W3 paccMOTpeHHBIX paHee el CTAaHOBHUTCS $ICHO, 4YTO €CId pa30upareabCTBO HE
OCYIIECTBIISICTCS ¢ HAAJIEXKAIIEH TIATETbHOCTHIO WM €CJIU 3aJiepyKaHue SBISETCS PE3yJIbTaTOM
KaKoTro-J1100 3JI0yIOTPeOICHHS BIACThIO, OHO TIEPECTaeT OBITh ONMPABIAHHBIM B CBETE CTaThH 5
n. 1 "f" (3asBnenune N 7317/75, Jlunac nporus IlIBeiinapuu, Pemenne ot 6 oktsiops 1976 r. D.
R. 6, c. 167; Henpsitu 3. [1paBa uenoBeka cornacHo EBponeiickoit konBenmuu, 1978, c. 91).

Pemenne Eponelickoro cyna or 1 utons 1961 r. nmo neny Jloynecc nporus Wpnanaun
(Cepus A, T. 3) Taxke NpoJauBaeT cBeT Ha npakTuky Cyna B OTHOLIEHUH MPEAETIOB cTaTh S 1. 1
- O/IHOM U3 BakHeHmux crateil KoHBeHIMH, TOCKOJIBKY OHA TApaHTHPYET CBOOOY YelOBEKa.

[IpaBna, cienyet npusHath uTo neno Jloynecca pazBopaunBaiock Ha (POHE YPE3BBHIYAMHOTO
MOJIOKEHUS, HO 3TO HE MEHSET OCHOBOIOJIAraloOlUX B3IJISAOB M MPUHIIMIIOB, BBIPAXKEHHBIX
Cynowm.

B wyactHocTM, Cyn 3asBui B CBOEM pEIIEHMH IO CYTH paccMaTpUBAaEMOro Jela
clenyrolee:

"VuuteiBas mnpexnae Bcero, yrto Cyn JOJDKEH NPUHATH BO BHUMAaHHE, YTO MpPaBHIIA,
U3JI0’)KEeHHBIE B cTaThe S 1. 1 "b" 1 B cTaThe 6, COOTBETCTBEHHO HE SIBIISIFOTCS pEIEBAaHTHBIMU IS
HACTOSAIIETO pa3OupaTensCTBa, MEPBOE U3 HUX - B CHITy TOTo, uTo JIk. P. Jloynecc Ot 3anepskan
HEe 3a "HEBBINOJIHEHHE 3aKOHHOTO pelleHus cyaa" WM "C 1elblo O0ecreueHus! BBIIOJHEHUS
[1r060r0] 00s13aTeNbCTBA, MPEANMHCAHHOTO 3aKOHOM", a BTOpPOE - MOTOMY 4YTO €My He
MPEABSIBISUIOCH YTOJIOBHOE OOBUHEHHWE; YUYUTHIBAsS, YTO IO JAHHOMY BOIPOCY TpeOyeTcs, 4TOObI
Cyn paccmoTtpen, mpoTuBopeursio ju 3aaepxanue r-Ha Jx. P. Jloynecca ¢ 13 wurons mo 11
nekabpst 1957 r., cormacHo AkTy 0 nonpaBkax 1940 r., monoxxenusm ctatbut S 1. 1 "c" u 3;

VYuuTeiBas, 4TO B 3TOW CBSI3W BOIPOC, BBIHECEHHBINM Ha paccMoTpenue Cyaa, COCTOUT B
TOM, TMPEMUCHIBAIOT JU MoJokeHus 1. 1 "¢" u 3 crarbu 5, 4TOOBI JIUIIO, TIOJIBEPTHYTOE apecTy
WIN 3a/IepKaHui0, "KOTrJa HMMEIOTCS JOCTAaTOYHbIE OCHOBAaHUS IMOJIaraTh, 4YTO 3a/i€p’KaHUE
HEO0OXOMMO, YTOOBI MPETOTBPATHTH COBEPIICHHE WM MPaBOHAPYIICHUS'", HE3aMEIIUTEILHO
JIOCTaBJISUIOCh K CYAb€, WHBIMU CJIOBaMH, OTHOCUTCS JIM BbIpaXkeHue B crtathe 5 m. 1 "c¢"
"MpPOW3BENICHHBIE C TE€M, YTOOBI OHO TPEACTANIO TEpe] KOMIETEHTHBIM CYACOHBIM OpraHom"
TOJILKO K CJIOBaM '"MO OOOCHOBaHHOMY IOJO3PEHUI0 B COBEPIICHUM MPAaBOHAPYIICHUS'"' WU
Takke K cioBaM "Korja MMEIOTCS JOCTAaTOYHbIE OCHOBAaHMS II0OJIaraTh, YTO 3aJep>KaHue
HE00X0IUMO, YTOOBI IPEJOTBPATUTH COBEPIIICHNE UM MPAaBOHAPYIIICHUS ",

VYuuteiBas, uto GpopmynupoBka cratbu 5 1. 1 "¢" mocTaTovHO sicHA, YTOOBI AaTh OTBET Ha
3TOT BONPOC; YYUTHIBASI OYEBUAHOCTH TOTO, YTO BBIpAKEHUE "MPOU3BEACHHBIE C TEM, YTOOBI OHO



IpeCTaNo Mepe KOMIETEHTHBIM CyI€0HBIM OpraHOM" OTHOCHTCS KO BCEM KAaTEropusM CIIydaeB
apecTa WM 3a/epXKaHus, YIOMSIHYTBIM B OTOM IOAIIYHKTE; YYUTHIBAsA, YTO U3 HTOTO MOJIOKEHUS
BBITEKAET, YTO OHO JIOMYCKAeT JUIIEHNE CBOOOIBI TOJIBKO B TEX CIy4asx, KOT/Ia TaKOe JIMIICHUE
IPOM3BOIUTCS C TEM, 4YTOOBI apecTOBAHHOE WJM 33JEp)KaHHOE JIMIO MpPEACTanio Iepen
KOMIIETEHTHBIM CyJeOHBIM OpPTaHOM, HE3aBHCUMO OT TOTO, SIBISICTCS JIM JAaHHBIH 4YeJIOBEK
JMLIOM, OOOCHOBAaHHO IOA03PEBAEMBIM B COBEPIIEHUHM IPABOHAPYLLEHHs, WIH JIULOM,
OTHOCHUTEJIBHO KOTOPOIO HMMEIOTCS JOCTaTOYHBIE OCHOBAaHMs I10Jarartb, 4YTO 3aJeprKaHue
HEo0X0auMO, 4TOOBl IOMENIATh €My CKpbITbCd OT IPaBOCYAHsS IIOCIE€ COBEPIUIECHUS
[IpaBOHAPYLICHUS;

VY4uThIBas, YTO 3HAUYEHHE, BBIABICHHOE TaKUM 00pa3oM B pe3yibTaTe rpaMMaTHYECKOTO
aHaju3a, IOJHOCTBIO COOTBETCTBYeT Lenu KOHBEHIUM, KOTOpas COCTOMT B TOM, YTOObI
3alUIaTh CBOOOLY U 0€30IacHOCTh MHIMBHIA OT HEOOOCHOBAHHOTO 3aJICpXKaHUS MU apecTa B
pe3yibTare MpPOM3BOJIA; YUYUTHIBAs, YTO HEOOXOJUMO YyKa3aTb B CBA3M C ATUM, YTO, €CJIU Obl
tonkoBanue CylOM BBIIICYNOMSHYTHIX TOJOXKEHUH OBUIO HENpaBWIBHBIM, TOTJA JIFOOOU
YeJIOBEK, 110/103PEBAEMBII B HAMEPEHUH COBEPLIMTDH MPaBOHAPYIIEHUE, MOT Obl OBITh apeCTOBaH
U 3a/Iep>KaH Ha HEOINpeAEICHHOE BPEMsI HA OCHOBAHUM BCETO JIMIIb PELIEHUS UCIIOJIHUTEIBHOTO
oprasa, npu4eM He ObUIO Obl BO3MOKHOCTH PAacCMaTpHUBATh €r0 apecT WJIM 3aJep)KaHue Kak
Hapymenue Konsenuuu..."

CornacHo JKeHEBCKOM KOHBEHIMM, Ka)KIO€ TIOCYJapCTBO CaMoO OINpEeAeNsieT IyTH U
poLeaypy CyaeOHOro o0XxajloBaHUSI B CBOEH CTpaHe M0 JieJaM, BOZHUKAIOIIUM B paMKax 3TON
Kousennuu.

VYupasnenue BepxoBHoro kommuccapa 1o jaeinaM O€XKEHIEB OCYILIECTBISET HaI30p 3a
3¢ (EeKTUBHOCTBIO 3TOW MpoLEAYpbl M B cCilydae HEOOXOIMMOCTH HMEET IIpaBO JieNaTh
COOTBETCTBYIOIIME IIPECTABICHUS, KaK YIIOMUHAJIOCH BBIIIIE.

Cpenu 3anaHOEBPOINENHCKUX TOCyIapcTB ['epMaHus MperoCcTaBIseT dTOW KaTErOpHUU JIUL]
npaBo 00XayloBaHUSI B OOBIUHBIX Cydax. B npyrux rocymapcrBax CyHIECTBYIOT OCOOBIE CYIbI
win komuteTbl. B benbrum Ttakoil opran Obut co3man B 1989 r. (IlocTosHHBIA KOMHUTET IO
paccMoTpeHuto anewtsanuii 0exxenien), a B llBenuun - B sHBape 1992 r. (Komuter mo
paccMoTpenuto aneuanuii uHoctpanies). B Coenunennom KoposneBcTBe nnia, by MPOLIEHUS
0 TIpeaoCTaBleHUU yOexuiia ObUIM OTKJIOHEHBI, MOJYyYMJIM IPaBO Ha amnejuIsIIHI0 B OCOOBII
OpraH TOJBKO C BCTYIUIEHMEM B CHIy AKTa 00 amelIsaiusXx MO BOIpocaM YOexHIa Hu
ummurpanuu 1993 r. Bo ®pannuu cymectsyeT YnpapieHHE IO 3alluTe OeKEHIEB U Jull 0e3
rpaXkJIaHCTBa, a pu oOkanoBaHuu - Komuccus no o6xanoBanuio (cf. Bulletin luxembourgeois
des droits de I'nomme, vol. 5, 1996).

l'ocynapcTBa ropuMuecKd He 00s13aHbl MPENOCTaBIATh yOexHuIle, a 00s3aHbl JIMIIL He
OTIIPABJIATH JIMIO B CTPaHy, II€ JIJIsl HETO CYIIECTBYET OMACHOCTD MpeCcie0BaHUS, WIH Tya, T1e
JUIE HETO CYLIECTBYET PUCK OBITh BBICIAHHBIM B TaKyl CTpaHy. DTO MPUBEIO K TOMY, YTO
OOJIBIIMHCTBO E€BPOINENUCKUX CTpaH Hayald MNPAaKTHKOBATh BO3BPAILEHUE JIMIL, CTPEMSIIHUXCS
HOJY4YHUTh YOSKHUILE, JINOO B CTpaHy, yepe3 KOTOPYIO OHU MPUObLIH, THOO B "TPETHIO CTpaHy, I1ie
UM He OyJleT yrpoxkKaTh ONacHOCTh".

Cyn mpuien K TBepAOMY YOEKAESHHUI0, YTO UMENTM MECTO HapyLIEHHs CTaThu 3 U CTaTbu 5
. 4. Tlo MmoeMy MHEHHUIO, OBIJIO B PaBHOU CTeneHU HeoOxoaumo, uTo0bl Cy/l, B COOTBETCTBUHU CO
cBOeH cyneOHON MPaKTUKOM, KOHCTaTUPOBaJl HApYIIEHUE cTaThH S 1. 1.

Conepxanne moj cTpakei r-na Yaxama, Kak OHO OBLJIO OCYIIECTBJICHO AHTIMHCKUMH
BJIACTSIMHU, MOKHO CPAaBHUTH C OECCPOUYHBIM MPHUTroBOpoM. VIHBIMU CIIOBaMHU, K HEMY OTHECIIHCH
Oosee CypoBO, YeM K MPECTYNHHUKY, MPUTOBOPEHHOMY K OIPENEICHHOMY CPOKY TIOPEMHOTO
3aKJIIOYEHHs, TIIOCKOJIBbKY BJIACTU HEJIBYCMBICICHHO OTKa3aJUCh IONBITAThCA  HAWTHU
BO3MOKHOCTH BBICBUIKHM €ro B KakKyko-Tubo Tperbio crpany. Copaepskamuiics B cTaTbe 5
IPUHINI, COTIIACHO KOTOPOMY 33I€p>KaHHOE JIMIIO JOJDKHO OBITh HE3aMEIUTMUTEIBHO JOCTABICHO
B Cyld, WMEET CBOCH IIeJbI0 3allUTUTh CBOOOAY, a HE CIYXHUTh 'TPUKPBITHEM" s
HECaHKLMOHMPOBAHHOI'O CYAOM 3aJep)KaHus. AJMHMHHMCTPAaTHUBHOE 3a/ep>KaHue, COTIJIacHO



JKeHeBcKOW KOHBEHIIMM, HE MOXET 3aTArMBaThcs OoJiee YeM Ha pPa3yMHO HEOOXOIMMBIH -
OpUYeM KOPOTKUH - TEpPHOi, HEOOXOMAMMBIA JUIs OpraHM3aludd BhICHUTKHA. OOIIas JTUHHS,
onpenenenHas CylaoM TpU PacCMOTPEHHUH Jieyia AMIOIOpa, MOXKET, Ha MOW B3IUIAI, OBITh
npuMeHeHa u B aeie Yaxana. I1o 3Toit mpuunHe S CYMTAI0, YTO MMEIO MECTO HApPYIIEHHUE CTaThU
5u. 1.

B otHomiennu cratbu 8 KonBeHIMu 51 paszaesisto B3rsiAbl r-Ha e Meiiepa.



