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B manHOM OTYeTe MoK TEPMUHOM “Ou03muKka’ TTOHUMAETCS 3aIUTa YEITOBEYECKON INYHOCTH, a
MMEHHO €€ MPaB U, B YACTHOCTH, YEJIOBEUYECKOT'0 JOCTOMHCTBA, B CBA3H C PA3BUTHEM
OMOMEINIIMHCKHUX HAYK. DTOT TEPMHH OXBaTHIBAET PsIJI ONIPEIEICHHBIX BOIIPOCOB, KOTOPEIE
paccMaTpHuBalOTCA B 0T4eTe. B umncie nmpodero, pedb WAET O PEIPOAYKTHBHBIX IIpaBax (IIpeHaTambHas
JIMATHOCTHKA U TIPABO HA JIETANBHBIN a0OPT), UICKYCCTBEHHOM OILIOIOTBOPEHHH, IBTaHA3HH,
00s13aTeIbHOM COTJIACHH IMAlIMEHTA Ha JICYEHHE WIH MEAUIMHCKHE 00CIIeI0BaHuUs, S THUCCKIE
acnekThl, kacaromecss BUU-undexmii, XxpaHeHrne OHOIOTHYECKOT0 MaTepralia rocy1apCTBEHHBIMU
OpraHaMH U TIpaBa Ha JOCTYI K HH(GOPMAITUH 0 OUOIIOTHYECKOM POUCXOKaeHnH. 110100HbIe
CJIOKHBIE BOTIPOCHI BCe Haile paccMaTpuBaroTcst EBponetickum CytoMm 1o mpaBaM 4ejioBeKa.
HmeroTcst ocHOBaHMS MOJIaraTh, YTO MOCTECIIEHHO OYET MOSIBIIATHCS BCE OOJIBIIEE KOJIMYESCTBO JKaJ00,
KacaloluXCsl TeHHOU Teparnu, HCCIeI0OBaHuid B 00J1aCTH CTBOJIOBBIX KIETOK U KJIOHUpOoBaHUs. [lena,
paccMaTpuBaeMbIe B HACTOSIIIEM OTYETE, 3aTPAaruBaroT Psijl BAXKHBIX, a 3a4aCTyI0 M OYEHB JCTUKATHBIX
Mpo0JIIeM, TTONaIAl0IIUX MO IeHCTBUE cTaTeil 2, 3, 5, 6, a B OOJIBIIMHCTBE CIy4aeB, CTAThH §
EBponetickoii KoHBeH1Mu 0 3aiure mnpas yenoBeka. HoBble jea, He yOMSIHYThIE B IIPEIbIAYIIEM
oTueTe, 0003HAUYEHBI IBOMHOM 3BE310UKOM (“**7),

Bo mHOTHX nemax, paccMoTpeHHbIX EBponeiickum CyioM 1Mo ipaBaM 4elIoBeKa, COMEPIKaTCsl CCHUTKH
Ha KOHBEHIIMIO O 3aIUTe MPaB U JOCTOMHCTBA YEJIOBEKA B CBS3H C IPUMEHEHUEM JOCTHKCHHN
OMOJIOTHY U MEIULIMHBL, TPUHATYIO B T. OBbeno 4 ampenst 1997 rona (ETCN 164), wnu Ha
nestenbHOCTh CoBeTa EBpombl B maHHOM 001acTy.
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I. IPUMEPHI CYAEBHBIX JIEJI, B KOTOPBIX BbIJIN
3ATPOHYTBI BOITPOCBI BUOOTUKHU

A. PenpoaykTuBHbIE NIpaBa

1. Ilpenamanvnasn ouaznocmuxa

/Ipaon npomue ®panyuu [Draon v. France], Ilocranosjienne Boabmoii Ilajgarel
EBponeiickoro Cyaa ot 6 oxktsaops 2005 roaa, :xanod6a nomep 1513/03

OrPAHUYEHME PA3MEPA KOMIIEHCAIIUM VIIEPBA, TIOJIATAIOIIEVCS POJIWTEJSAM  JIETEH,

MHBAJIMTHOCTh KOTOPBIX BbUIA YCTAHOBJIEHA TTOCJIE POXIEHMS, B COOTBETCTBUM C 3AKOHOM,

ITPUHATHIM 4 MAPTA 2002 rOJA

He BbI3bIBaeT COMHEHMH TOT (DaKT, YTO B HACTOSILLEM JEJi€ PeUb UAET O BMEUIATEIbCTBE B
IIPaBO HA YBa)KEHUE COOCTBEHHOCTH B 3HAUYEHUH, YCTAaHOBIEHHOM cTaTheil 1 mporokosna N 1
EBponeiickoii KonBenmuu. CTOpOHBI COIVIACHBI € TEM, YTO, YYUTBIBas IO3ULIHUIO
OTHOCHUTEJIBHO OTBETCTBEHHOCTH, CYHIECTBOBABIIYIO BO (DPAHITy3CKOM IpaBe IO BpeMs
npuHsITHS 3aKkoHa OT 4 maprta 2002 rofa, ¥ B 4aCTHOCTH, YCTOSABILIYIOCS CYA€OHYIO MTPAKTUKY
aJMMHHUCTPATUBHBIX CYyJIOB, YCTAHOBJICHHYIO BBIIICYIIOMSHYTHIM pPELIEHHEM CyJa IO ey
Kyapeca [Quarez], 3asButrensM ObUl HaHeceH yuepO, BbI3BaHHBI HENOCPEICTBEHHO
XaJIaTHOCTBIO CO CTOPOHBI JUPEKIMH FOCYAapCTBEHHBIX OONBHUYHBIX yupexaeHui [lapuxa,
U y HuX ObUI0 TpeOoBaHME, B OTHOUIEHHHM KOTOPOTO OHM MOIVIM IPaBOMEPHO OKUAATh
MOJydeHWE KOMIIGHCAlMK ymiepOa, BKIIOYas OcCoOble 3aTpaTrhl, MPOHMCTEKAIOUINE U3
UHBAJIUIHOCTU UX PeOCHKa.

“82. OgnHako, B HactosiuieM aene craths 1 3akoHa oT 4 mapta 2002 roza 3aHUM YHUCJIOM MPOCTO OTMEHUIIA
OJIHO U3 OCHOBAaHUHN B3bICKaHUS yliepOa, Kacarolerocss KPYMHBIX JCHEKHBIX CYMM, IO KOTOPOMY POIUTENH
JIeTell , MHBAMIHOCTh KOTOPBIX ObLIa YCTAHOBJICHA MOCIIE X POXKIACHUS (YTO MPOM3OIILIO U B JICNe 3asBUTEICH),
MMENH TpaBO MOTpeOOBaTh KOMIIEHCAIMIO OT  MEIUIMHCKOTO YYPEXJACHHS, KOTOpO€ HEClIo 3a 3TO
OTBETCTBCHHOCTh. TakuMm 00pa3oM, (paHIy3CKHil 3aKOHOJATelb JIMIIMI 3asBUTECNICH CYIIECTBOBABIIETO
"ermytiecTBa", KOTOPHIM OHU 00JIaIaIi paHee, a UMEHHO, 00OCHOBAaHHOTO TPEOOBaHKs O BO3MEIICHUH yiepoa,
KOTOpOE, TI0 UX MPABOMEPHBIM OXKHJAHUSAM, TOJKHO OBUIO OBITH Pa3pelieHO B COOTBETCTBUU C YCTAHOBJICHHON
CyneOHOW MPaKTUKOH BBIMIECTOSIINX CYIOB CTPaHBI.

83. Eppomeiickmit Cyn He mnpuHHMaeT apryMeHT [IpaBHTenbcTBa O COONIOACHWW —TPHHIUIA
MPONOPIIMOHAIIBHOCTH C YYETOM NPHHSTHS MEp MO BBIIUIATE 3asABUTEIIIM HA/UJIekKaleld CyMMbl KOMIICHCAIUH |
KOTOpas Morjia OBl CTaTh NpHeMJIeMOl anbTepHaTHBOH. EBpomelickuit Cyx HE CUMTAaeT, YTO CAMHCTBEHHAS
KOMIICHCAIMs, HA KOTOPYIO 3asBUTENM MMEIH IPaBO Ha OCHOBAHUM 3aKkoHA oT 4 maprta 2002 ronma, a HMEHHO,
KOMIIEHCAIMS 32 CHELHANIbHbIC 3aTPaThl, IPOUCTEKAIONNE U3 MHBAIMIHOCTH UX peOeHKa, MOIja WM MOXET B
JIOCTATOYHOW CTENEeHH TOKPHITh HaHeceHHBIM ymep6. CormacHo [eHCTBYIOIIEH CHCTeMe, 3asBUTENN
OTIpe/ielIeHHO MMEIOT IPaBO Ha MoJydeHHe KoMmeHcanuu. OJHAKO ee BeJHYMHA 3HAYMTENbHO HIKE CYMMBI,
YCTaHOBJICHHOII HOpMaMH, KOTOpbIe NMPHUMEHSUINCh paHee, U, 0 COOCTBEHHOMY NpHu3HaHMIO IIpaBuTensCcTBa H
3aKOHOJIATETIFHBIX OPTaHOB, SIBJIETCS aOCOJIIOTHO HECOPa3MEpPHOH NMpHUYMHEHHOMY yuiepOy. MeHHO mosTomy
pa3mep KOMIICHCAIlMHM ObUT HEJJABHO YBEJIWYEH BBEIACHHBIMU JUIS 3TOM IIETIM HOBBIMH IOJOKEHUSMH 3aKOHA,
BCTynmuBIIAME B cuiry 11 ¢eBpans 2005 roxa. [Ipu 3ToM He OBUTH ONpeIeNIeHBl HU CYMMa BBITUIAT 3asBUTEIIM
10 3aKOHY, HM J]aTa BCTYIUICHWS 3aKOHA B CHJIy B OTHOIIEHHWHU CJIy4aeB, KacaroUIMXCs JIeTeH-MHBAIUIOB (...).
JlaHHOE TOJI0KEHHE A€M U 110 ceil ICHb OCTaBIISeT 3asBUTEICH B CUTYyallul HEONIPEAEIEHHOCTH, U TaK WM HHaue
NPENATCTBYET IOJyYSHHUIO KOMIICHCAMM JOCTATOYHOrO pa3Mepa 3a ymepO, ITOHECEHHBIH MMH C MOMEHTa
POXKIECHUS NX peOeHKa.

Takum 00pa3oM, KaKk OTpaHHMYECHHBIH XapakTep CYIIECTBYIOLIEH KOMIIEHCALMH, IOJUIeXallel BBILIaTe 110
CXEeME HaHHOHaJ’IBHOﬁ COJIMAAPHOCTH, TaK U OTCYTCTBUE TOYHBIX CBC}IeHI/Iﬁ OTHOCUTEJIIBHO HEC, KOTOPBIC MOT'YT
CTaTb CJCACTBUEM TNPUMCHCHHA 3aKOHA 2005 roga, HCKIHOYAOT BBIBOA O TOM, 4YTO II0O 3TOMY BAaXHOMY
OCHOBAaHHWHK) BO3MCIICHUSA ymep6a ObLIa BBITIJIAYEHH pazyMHasd KOMIICHCAIUA B B IEPHUOJ C MOMEHTA BCTYIUICHUA
B CHUTy 3akoHa oT 4 mapta 2002 roxa.

84. OTHOCHUTENHHO KOMIICHCALUH, MPUCYXKICHHON 3asBUTENIIM ~AJMHHUCTPAaTHBHBIM cyaoM Ilapmka Ha
Hacrosimuii MomeHT, EBpomeiickuit Cyn ormedaer, 4TO JaHHas CyMMa IIOKPBIBA€T MOPAJIBHBIH yIiepo u
JiecTaOMIM3annio KU3HN 3asBUTENEH, HO HE 0coOble 3aTpaThl, MPOMCTEKAIONINE U3 MHBAIUIHOCTH peOCHKA B
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TeueHue ero xusHu. [1lo nanHomy Bonpocy EBponeiickuit Cyn npumien k Hen30eKHOMY 3aKJIIOYEHHIO O TOM, YTO
pa3Mep KOMIICHCAIMHW, NPUCYXKICHHOW AJIMHMHUCTpAaTHBHBIM cynoM I[lapwka, Ob1 HaMHOTO HIKE TOH, Ha
KOTOPYIO 3asIBUTEN MOTJIM IPABOMEPHO paccumThiBaTh. EBpomeiickmii Cyx Tarxke NMOCTAHOBHI, YTO JAaHHAS
KOMIICHCAIMs B JIIOOOM CIIydae He ABISIETCS apaHTHPOBAHHOW, IIOCKOJNBKY OHA NMPHCYXKIEHA PEHICHHEM CyAa
MEepBOM MHCTaHIMH, HAa KOTOpoe Obula MOJaHa »Xajnoba, Haxojsmiascs Ha paccMoTpeHnu. Kommnencanus,
NPUCY)KICHHAA TaKMM 00pa3oM 3asBUTENSAM, HE MOXKET 110 ATOW MPUYMHE MOKPHITH YOBITKH IO TpeOOBaHUAM,
BO3MO’KHOCTB TTOJTy4EHHUS] BO3MEIICHUSI IT0 KOTOPBIM Ha JAHHBIA MOMEHT yTpaducHa.

85. Hakonen, Espomefickuit Cyx momaraeT, 9TO MJOBOIBI, 3aTParWBaiOlINe JTHYECKHE aCIEKTEHI,
CIpaBe/UIMBOE OOpalleHHe C MalMeHTaMH M HaJUIe)Kallyl0 OpraHW3aluI0 CHUCTEMBI 3/1PaBOOXPaHCHMS,
ynomsiHyThle ['ocynapcTBeHHbIM CoBEeTOM B €ro 3akiatodueHuu oT 6 aekabps 2002 roma u moanep:kUBaeMble
[TpaBuTENBECTBOM, HE MOTJIM, B JAHHOM Cilydae, Y3aKOHUTH NpHJaHUE OOPAaTHOW CHIIBI 3aKOHY, B PE3yJbTaTe
KOTOPOT'O 3asiBUTENH JIMIIMINCH, 0€3 JOCTATOYHON KOMIIEHCAIMH, 3HAYUTENILHON YacTH CYMMBI, KOTOPYIO OHH
NOTpeOOBaIM B BO3MEIIEHUE yIIepOa, U TAKUM 00pa3oM BBIHYXKIEHBI ObUIM HECTH OpeMsi MHAWBUIYalbHOTO H
Ype3MEepHOro xapakTepa.

Takoe cepbe3HOE BMEIIATENHCTBO B IIpaBa 3asBHUTENCH HApYIIMIO CIPaBEJIHBOE COOTHOIICHHE, KOTOPOE
JOJDKHO TOJIACPKUBATBCS MEXIY WHTepecaMu OOLIeCTBAa, C OXHOW CTOPOHBI, U 3aIUTON IpaBa Ha yBa)XCHUE
COOCTBEHHOCTH — C JJPYTOM.

86. ITockompKy OHa 3aTparuBana pa30OHpaTEILCTBO, KOTOPOE emie He OpL1o 3akoHYeHo Ha 7 mapta 2002 rona,
JlaTy €€ BCTYyIUIEHUs B cuily, cratbd 1 3akoHa or 4 mapra 2002 roga Hapyuiwia IOJOXEHHsI cTaTbu 1
i
IIporokoma N 1 Konsenmmm. ™

2. Ilpaeo na meouyunckuii abopm

/. npomue Hpnanouu [D. v. Ireland], Pemenne EBponeiickoro Cyna ot 27 uionst 2006
roja, ;xajo6a nomep 26499/02
OTCYTCTBUE MEJIULIMHCKUX YCJIVT T10 ITPEPBIBAHMIO BEPEMEHHOCTH B CJIYYAE

HECOBMECTUMBIX C KM3HbIO AHOMAJINIA IJIOJIA B IPJIAHJIUM (kano0a mpu3HaHa
HEIPUEMIIEMOM )

B xonne 2001 roma JI., umeBmIas Ha TOT MOMEHT YXKe JBOUX JAETeH, 3abepemeHena
onmuznenamu. B nawanme 2002 roma, B XOJe aMHHUOIIEHTe3a ObUIa KOHCTAaTUPOBaHA CMEPTh
OJIHOTO W3 3MOPHOHOB B yTpoOe MaTepu U CHHIpOM JxaBapjca (Tpucomus 18) y BTOpOTrO .
Pe3ynbrarthl BTOpOro aMHHMOLIEHTE3a TOJATBEPMIM JNaHHble (GakThl. Jl. Janu MOHSTH, YTO
CHUHJpPOM DJBapca ABJISIETCS HECOBMECTHUMBIM C JKM3HBIO , U YTO B CPEAHEM JIETU C JAHHBIM
JINarHO30M >KMBYT B TE€UEHHE LIECTH NHEH. B cBsa3u ¢ stum /I, pemmnack Ha NpepbIBaHUE
OepeMEeHHOCTH.

Omna noexana B Coequnennoe KoponeBCTBO /1Jisi BBITTOTHEHUST a00pTa. 3asBUTEIBHUIIA HE
oOpaianach 3a IOPUAMYECKON KOHCYIbTAallMe OTHOCHUTEIBHO €€ MpaBa Ha BBITOJIHEHUE
abopra B Upmannuu. Ha TOT MOMEHT €MHCTBEHHBIM HCKJIIOYEHHEM W3 KOHCTUTYIIMOHHOTO
3ampeTa Ha abopT ObLT "peanbHbIN U CYHIECTBEHHBIA PUCK IS )KU3HU MaTepu', BKIIIOUas ee
BO3MOXKHBIN cyuiua. JlaHHOe HWCKIIOYeHHE OBLJI0O YCTAaHOBIEHO JeJoM [ eHepaibHbill
npoxypop npomusé X [Attorney General v. X] (1992), B koropom 14-neTHsisi /eBOUKa,
3a0epeMeHeBIIasi B pe3yJbTaTe U3HACWIOBAHUS, yTpoXKalla CaMOyOUIICTBOM B Cllydae OTKasa
OT MpoBeIeHus abopra.

B Coeaunennom Koponesctse /1. Obu1 BeimonHeH abopt. [locne gqanHoit npoueaypst . He
cmorna octarbess B CoennHeHHOM KoposeBcTBE M MOMYYUTh KOHCYJIBTALMIO, B YACTHOCTH

. Cm. Takxe Mopuc npomus ®@panyuu [Maurice v. France], Iocrasosnenne Bosbmoii Ianats: Esporeiickoro

Cyna ot 6 okts16pst 2005 roaa, xanoda Homep 11810/03 — CyneOHble nena, cXoaHble ¢ nenoM /Jpaona
(Draon).
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OTHOCHUTEJIbHO T€HETUYECKUX MOCIIEICTBUI adopTa IS MOCIeAYIOMUX 0epEeMEHHOCTEH, XOTS
MOJIyYlJIa HEKOTOPbIE CTAaTUCTUYECKHE JAHHBIE OTHOCUTEIHHO MOBTOPHOIO BOHUKHOBEHHS
anomanuii. Ilocie mnpoBeneHust abopTa 3asgBUTEIBHUIE TMOTPEOOBAIOCH MEIUIIMHCKOE
Habmoienue. [Ipu 3TOM COTpyIHUKAM KIIMHUKH U CBOEMY CEMEHHOMY Bpady OHA OOBSICHHUIIA,
YTO y HEE CIIYUMJICA BBIKUJIBIII.

3asBUTENBHUIIA TIOJANIA KAIOOY 00 OTCYTCTBHM MEAWLMHCKUX YCIYT 1O NPEPHIBAHUIO
OepeMeHHOCTH B ClIy4ae HECOBMECTHMBIX C JKMU3HbIO aHOManuil mioga B Upnanauu. Ota
CUTYyallls HEONPAaBJAHHO OCIIOKHSIACH AKTOM O perynupoBaHud uH(popmaruu (Yciayru mo
MpephIBaHuI0 OepeMeHHOCTH 3a rpaHunier) 1995 roma. Crateum 5 m 8 Akta 1995 rona
HaJIaraloT OTPaHUYEHUS Ha WH(POPMAIHMIO, KOTOPYIO MEIUIIMHCKUE PAOOTHUKH UMEIOT MPaBO
MPEIOCTABIIATh OEpPEMEHHBIM JKEHIIMHAM C JIETAIbHBIMU TIOPOKaMU pa3BUTHS IUIoAa. B uncne
IIPOYEro, BpayaM 3aIlpellaeTcsi OKa3bIBaTh IOMOLIb WM J1aBaTh HAIIPaBJICHUE B 3aIrPaHUYHbIE
KJIIMHUKU JIJIS1 MCKYCCTBEHHOI'O MpepbiBaHus OepeMeHHOCTH. B cBoel jxanobe 3asiBUTENbHUIA
TaKKe YKasblBajla HA TO, YTO OHA IOBEPIVIACh AWCKPUMUHALIMM KaK JKECHIIMHA B COCTOSIHUM
OepeMEHHOCTH WM OEpPEeMEHHOCTH, COMPOBOXKIIABILCHCS aHOMAIMEH IUI0/1a, HECOBMECTUMOW C
YKU3HBIO.

Kanoba Obuta momaHa Ha OcHOBaHUU cienyromux crareid KonBenuuu: 1 (00s13aTenbCTBO
coOJroIeHne TpaB 4yesoBeKa), 3 (3ampeT Ha OECUeIOBEYHOE WJIM YHHXKAIoIee TOCTOMHCTBO
oOparenue), 8 (MpaBoO Ha HEMPUKOCHOBEHHOCTh YAaCTHOW M cemMeitHo# ku3HM), 10 (mpaBo Ha
nosyuenue uHGopmanuu), 13 (mpaBo Ha 3 HEeKTHBHOE CPEICTBO MPABOBOW 3amuThl) U 14
(3ampeT Ha TUCKPUMHHAITHIO).

EBponeiickuii Cya NOCTaHOBWIJ, 4YTO KOHCTUTYLIMOHHOE CpPEICTBO 3allUThl OBLIO
TEOPETUYECKHU JOCTYIHO 3asBUTEJIBHULE, HECMOTPS Ha HEKOTOPYIO HEOIPEAEIECHHOCTDH II0
TPEM OCHOBHBIM IIyHKTaM, BBI3BAHHYI0 HOBHU3HOM paccMaTpuBaeMoro Jeina u
IIPOLIECCYaIbHBIMA MMIIEPATUBAMM MO3MLMH 3asBUTEIBHUALBL. JJaHHBIE IYHKTHI BKIIOYAlIU B
ceOsl IIAHChl HA YCHEUIHBbIH HMCXOJ JIela, OTPaHUYEHHBIM CpPOK, B TEYEHHE KOTOPOIO
HE00X0/1MMO ObUIO 3aBEpIIMTh Pa3OMpPaTENILCTBO (3aABUTEIBHUIIE OCTAaBAJIOCh BCETrO ILIECTh
HeJzlenb 10 KOHIA 24-HeIeIbHOr0 Meproja, B TEYEHHE KOTOPOro MOXKHO OBbLIO clesaTh abopT
B CoeauneHHoM KoposeBcTBe) U rapaHTHsl HepasIJIalleHNsl €€ JIMYHOCTH.

Opnaxo Epponeiickuii Cyn mnocyuTan, YTO YYUTBIBas BO3MOXXHOCTH M Ba)XKHOCTh
KOHCTUTYIIMOHHOTO CPEJCTBA 3aLIUTHI B CHCTEME OOIIEro INpaBa, OCOOCHHO MpPH PeLICHUU
Jie ToA00HOTO XapakTepa, OT 3asBUTEIBHUIIBI ObITI0O ObI 000CHOBAHHBIM OXXUJATh TMPUHSATHUS
OTIpENIeIEHHBIX IPEIBAPUTENBbHBIX Mep. 3asBUTENBHUIIE CIEA0BAIO OBl BOCHOJIB30BATHCS
IIPABOBOM MOMOIIBIO JIJISl IPOSICHEHUSI MaTepHaIbHOM M IpOllecCyalbHONW HEONPEEICHHOCTH
U TOpuberHyTh K TMpoLeaype IUIEHApHOTO BBI30BA, IMO3BOJIIONIEH XonaTaiicTBOBaTh O
CPOYHOM, MPEIBAPUTEIILHOM U 3aKpHITOM CIYIIAHWU Ul TOTo, 4TOObI BhIcOKHMil cyn mor
oTpearupoBaTb Ha €€ MOTPEOHOCTH B OTHOIIEHWH CPOKOB M KOH(uAeHUuanbHOCTH. [Ipu
3TOM, pa3zyMeeTcsl, JOIyCKaJIOCh, YTO 3asSBUTENbHUIIA JODKHA ObUIa MPUHATH JaHHBIE MEPHI
BO BpeMsi OepeMEeHHOCTH. YUHThIBas MMeEroIMecs JoKa3aTenbcTBa, EBponeiickuii Cya Obin
yOexJieH, 4TO MOJOOHBIE MpEeIBAapUTENIbHBIE MEpPbl MOTJIM ObITh HPUHATHI 0€3 PacKpbITHS
JMYHOCTH 3asBUTEIbHUIIBI B TEYEHHE HECKOJIBKUX JHEH. KpoMe Toro, mocnencTBust 3Tux Mep
MOIJIM OBl YaCTMYHO YCTPAHUTh HEONPEAEICHHOCTh U 00ECIEUNUTh 3asBUTENbHUIIE JOCTYI K
3¢ (HEeKTUBHOMY CpEACTBY 3allUThl B JaHHOM CHUTyallMd [0 NPOIIECTBUU BpeMeHH. B
OTCYTCTBHE IpeABapuTeENbHbIX Mep EBponeiickuii Cy HE CMOT OTKJIOHUTH KOHCTUTYLIUOHHOE
CPEJCTBO IPABOBOM 3alllUThl, B MPHUHIIUIIE JIOCTYIHOE 3asBUTEIbHHIIE, HA OCHOBAaHUH €ro
HEd(PPEKTUBHOCTH.

Taxkum o6pazom, EBponeiickuii Cyn mpwuiien K BBIBOAY O TOM, YTO 3asBHTEIILHUIICH HE
ObLIO coOMOIeHO TpeboBaHMEe 00 MCYEpIIaHWU BHYTPUTOCYAAPCTBEHHBIX CPEICTB MPABOBOM
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3alIUThl OTHOCHUTENILHO JOMYCTUMOCTH abopToB B HMprnaHmum B cilydyae HECOBMECTHMOW C
YKU3HBIO aHOMAJIUH TLJI0/1A.

EBpomneiickuii Cyn Takke OTMETUJI, UTO OrpaHUYEHUsI, yCTaHOBJIEHHbIE AKTOM 1995 roaa,
Ha KOTOpBIE 3asiBUTEIBHUIA TAKXKE MOXKAJIOBajJach HAa OCHOBaHUU cTaTeit 3, 8 u 10, kacayiuch
MpoBeJeHNUS adopTa 3a rpaHHlIel U He OBbLIM MPUMEHUMBI K MPOIlelype JeraJbHoro abopra B
Wpnannuu. B pe3ynabTaTe HEHUCHOIB30BaHUS 3asBUTEIBHULICEH BHYTPUTOCYIAPCTBEHHBIX
CPEICTB MPaBOBOIl 3alIUThl OTHOCHUTEIBHO MPOBEACHMs 3aKOHHOro abopra B Upnanauu ee
XKaoObl 1o oBoay AkTa 1995 rona, a Takxke JOMOJHUATEIBHBIC KOOI 10 cTaThsaM 13 u 14
TaKkKe JTOJIKHBI OBbITh OTKJIOHEHBI Ha OCHOBaHUU HEeUCUepHaHus
BHYTPHUTOCYIAPCTBEHHBIXXCPEJICTB IMPABOBOM 3AILIUTHI.

Toicax npomue Ionvwu | Tysigc v. Poland], IlocranoBienue EBponeiickoro Cyaa ot 20
mapra 2007 roaa, ;kano6a nomep 5410/03

OTPAHUYEHME TIPABA HA MEAWIIMHCKUIA ABOPT Y 3HAUMTEJIbHBIN YILEPE 3/JOPOBbIO MATEPH [TOCJIE

POJJIEHUSI PEBEHKA

“65. ...Otka3 ['ocynapcTBa pa3pelnTh NIpOBEACHHE MEAULIMHCKOro abopTa MpH HAJIWYUHU YIPO3bl 3J0POBBIO
3asSBUTEIBHULBI U YCTAHOBHUTH IPOLECCYaNbHBI MEXaHU3M, HEOOXOIMMBIH Ul pealM3allii IpaBa Ha abopr,
O3HayaJl, 4To 3asBHTEIbHHULA ObUIa BEIHYKICHA COXPAHATH OEPEMEHHOCTh B TCUCHHE IECTH MECALIEB, 3HAs, YTO
OHA NPaKTHYECKH OCJIEIHET K MOMEHTY POXICHHUS peOcHKa. TpeBOXKHBIE U MYy4YHTEIBbHBIC NEPS)KHBAHMS, a
TaKKe paspyLIUTEIILBHOE BO3JICHCTBUE IOTEPH 3PEHUS Ha JKH3Hb 3asABHTCIBHHULBI U €€ CEMbU HE MOTYT OBITH
nepeoLeHeHbl. MoJloast KEHIIMHA, HeJaBHO CO3/aBINas CEMbIO, yXKe CTpajana OT NpobjeM co 3peHHEeM H
3HaNa, 4To NMpH OEpPEeMEHHOCTH OHA IOTEepsieT ero OKoHuyaredbHO. CoriacHO MpOrHO3aM Bpaya, CIEIaHHBIM B
anpene 2000 roga, ee 3peHUE 3HAYUTENHHO YXYAIIWIOCH, YTO BBI3BAIO PsJl MCUXOJIOTHUECKUX TPYTHOCTEH H
CCPHE3HBIX TUYHOCTHBIX np06neM B )KM3HH 3as1BUTCJIBHUIIBI.

66. Epporeiickuii Cy BHOBb HAIIOMHHJI CBOEM O BHACHHH >KECTOKOTO OOpaleHHs depe3 MPU3My CBOSH
CyAeOHOH MPaKTHKH, U 00CTOSATENBCTB, B KOTOPBIX JloroBapuBaromieecsi rocy1apcTBO MOXKET OBITh MPHUBJIEYECHO
K OTBETCTBEHHOCTH, BKJIOYas OTBETCTBEHHOCTh Ha OCHOBaHMHM cTaTbd 3 KOHBEHIMM 1O NpUYHHE
HEHaUICKALIEro YPOBHS MEIHMIIMHCKOTO OOCHyXuBaHUA (CM., cpemyl Mpouux, neno Miaxaw npomue Typyuu
[/ihanv. Turkey] [GC], xamob6a momep 22277/93, § 87, ECIIU 2000-VII, cM. ¢ y4eToM HEOOXOMMMBIX
W3MEHECHN). YUHUTHIBasE COBOKYITHOCTh OOCTOSTENLCTB JaHHOTO neia, EBpomeiickuit Cyn ycTaHOBWII, YTO
ocriapuBaeMble (akTHl HE BBISSBHIN HapylieHus crateu 3. bomee toro, Empomefickuit Cyx mocdwran, dToO
JKaJI00bI 3asBUTENBHUIIBI O0JIee YMECTHO paccMaTpuBath 10 crartbe 8§ KonBeHnmn.

77. B OTHOIICHUU TICPBOro ITYHKTa )KaJ'IO6I>I 3aj4BUTC/IbHULIA YTBEpXKIala, 4YTO WCKIHOYHUTCIIbHBIC
obcTosTeNsCTBA €€ Jiefia PUBENN K HapylmieHuto cTaThil 8. OHa jkenana cieiaTh abopT B CBSI3U C yIrPoO30i ee
sku3HA. OTKa3 Bpadel OT BRINOJIHEHHUS abopTa IMOABEPT €€ 310pPOBhE CEPhE3HOM OMACHOCTH U TEM CaMbIM IPHUBEI
K HapyUIEHUIO IpaBa HA HEIIPUKOCHOBEHHOCTh YaCTHOM JKU3HU.

112. Epponetickuii Cyn OTMEHYaeT, 4TO MOHSATHE "HENMPUKOCHOBEHHOCTH" SBISIETCSI BEChbMa HEYETKHM, B
0COOCHHOCTH, KOT/Ia Pe4b HIET O IMO3WTHBHBIX 00s3aTeNbcTBaX. B CBs3M ¢ pa3HOOOpasMeM IPUMEHSEMOH
MPaKTHKHA U TIOJIOXKEHUs, CYIIECTBYIOMETO B J0roBapHBaIOIMXCs TOCYAapCcTBaX, 3JEMEHTHl JAHHOTO TTOHSATHSA
MEHSIOTCS 3HAUYUTEIbHBIM 00pa3oM B 3aBUCUMOCTH OT 0OCTOSITENBCTB. TeM He MeHee, ITPH OIEHKE TO3UTHBHBIX
obs3arenscTB ['ocyapcTBa HEOOXOAMMO YUUTHIBATh, YTO BCE CTaTh KOHBEHIIMM OCHOBAaHBI HA BEPXOBEHCTBE
npaBa — OJHOM M3 (yHAaMEHTAIBHBIX IPUHIMIIOB JEMOKPAaTHYECKOro odmecTBa (cM. nena Hampuouc npomus
I'peyuu [latridis v. Greece], xanoba womep 31107/96, § 58, ECITU 1999-1l; Kapbonapa u Benmypa npomus
HUmanuu [Carbonara and Ventura v. Italy], »xano6a nomep 24638/94, § 63, ECITY 2000-VI u Kanuman Banux AJ]
npomue boneapuu [Capital Bank AD v. Bulgaria], »xano6a momep 49429/99, § 133, ECITU 2005). CoGironenue
MIPUHIAIIA BEPXOBEHCTBA MpaBa TpeOyeT, 9ToObl HOPMBI HAIIMOHAJIBHOTO MpaBa B 00ECIeYHWBaIH IPABOBYIO
3aIIUTy OT BMENIATEIhCTBA OPTaHOB I'OCYJApCTBEHHOM BIACTH B TapaHTHpoBaHHBIE KoHBEHIMeH mpaBa (cM.
neno Manon npomue Coedunennozo Koponescmea [Malone v.the United Kingdom], ITocranosnenue
Esporeiickoro Cyna ot 2 aBrycra 1984 rona, § 67, cepust A, Homep 82 u Gosiee HepaBHee neno: XaCan u Yayw
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npomug boneapuu [Hasan and Chaush v. Bulgaria], [bonsiuas Ianara] xano6a sHomep 30985/96, § 84, ECITU
2000-X1).

113. Hakonen, EBpomnetickuii Cyn BHOBH MOJYEPKUBACT, YTO MIPH MPOBEICHUH aHAIHN3a HACTOAIICTO JIeia
HE0OXOAMMO HUMETh B BHAY TOT (akT, uTo KOHBEHIMS HalleleHAa Ha rapaHTUPOBAaHUE HE TEOPETHYECKHX U
WIUTIO30PHBIX, a BIIOJHE PEalbHBIX W JEHCTBHTENBHBIX TpaB (cM. meno Dupu npomus Hpranouu [Airey v.
Ireland], 9 oxtsa6pst 1979 rona, § 24, cepust A, Homep 32). HecMOTpst Ha TO YTO CTAaThst 8 HE COMEPIKUT YETKHUX
NpOLeCCYaTbHBIX TPeOOBaHUM, I >(P(EeKTUBHONW peanu3allMdl IpaB, YCTAHOBJIECHHBIX BBIMICYHOMSIHYTHIM
HOJIOXKEHHEM, HEOOXOJUMO COOIIOCHUE MPUHIUIA CIIPABSUINBOCTH B MPOLIECCE NPHHATUS COOTBETCTBYIOIIUX
pelIeHUil 1 y4eT B JOJDKHOM Mepe MHTEpPEeCOB, KOTOPhIC OHA 3alWINACT. YUHUThIBas 0COObIe 0OCTOATENBCTBA
Je7a U, B 0OCOOCHHOCTH, XapakTep MPHUHHUMAEMBIX DPCIICHUH, HEOOXOAUMO YCTAHOBUTH, OBUT JIH 3asBUTEINb
BOBJICUCH B TPOIIECC IPHHATUS PEIICHUH, pacCMaTpUBaeMBbIil B LIEJIOM, B TOW CTENEHHU, KOTOpasi obecreyria Obl
HEOOXOAUMYIO 3aIllUTy €ro WM €€ MHTEPECOB (CM., ¢ y4eTOM HEeoOXOOMMBIX MPaBOK, Hen0 Xammow u op.
npomue Coedunennozo Koponescmsa [Hatton and Others v. the United Kingdom] [Bonerias Ianara], sanoba
HOMep 36022/97, § 99, ECITY 2003-VIII).”

**4, B u C npomue¢ Hpnanouu [A, B, and C v. Ireland], Iocranosjienne bouabuoii

anatel EBponeiickoro Cyna ot 16 nexadps 2012 roaa, xajioda nomep 25579/05
OTrPAHMYEHHME IIPABA HA IPOM3BOJICTBO ABOPTA: HAPVILIEHUE CTATbU 8 WCKJIIOUMTEJIBHO B
OTHOLIEHUU TPETHEN 3ASBUTEJIbHUL[bI

3asBUTENFHULIAMH 110 €Ty OBUTH TPH >KEHIMHBI, poXkuBatomue B Vpiaananu (o1Ha U3 KOTOPBIX
SBIIACTCA TpaXJaHKoW Hpnanaum, a IBe OCTalnbHble — TpakAaHKH JIMTBEI), NpUeXaBIIHe B
Coenunennoe KoponeBctBo B 2005 romy s BbIIONHEHHsT abopTa C LENbIO TNpPEpHIBAHUS
HE)KeaTeIbHOI OepEeMEeHHOCTH.

[lepBast 3asBUTENbHAIA, OyAy4YH He3aMyXHeil U 0e3paboTHOW, 3aruraTwia 3a abopT B YaCTHOM
knuHuke B CoenvHeHHoOM KoposeBcTBe, B3B HYXHYI0O CyMMYy B KpeauT. Bropas 3asBUTEnbHHUIIA
npuexana B CTpaHy AJIsi TOTO, 4TOOBI CHeNaTh abopT, MOCKOJNBKY ObLIa HE TOTOBA BOCIHTHIBATH
peOenka ogHa . TpeThst 3asBUTEIbHMLA PEIIMIACh Ha abOpT, Omacasch pPHUCKAa PELUAMBA paka II0
npuunHe OepeMeHHOCTH. AOOpT 3ampelieH yrosoBHelM npaBoMm Hpmanauu. [lostomy kaknmas
OepeMeHHast )KEHIIMHA WK TPEThe JIUIO, COBEpIIAloNiee Kakue-Tn0o AeHCTBU, BIEKyIINe 3a cOO0M
BBIKHJIBIII, OyAyT OOBHHEHbI B COBEPIICHUHM MPECTYIUICHHS W IPUTOBOPEHBI K MOKU3HEHHOMY
numeHnto cBooosl . B 1992 rony Bepxosusiit Cyn Mpnananu npuHsII IOCTaHOBICHUE O 3aKOHHOCTH
abopTOB TpU HAIMYMU PEATBHOTO M 3HAYUTEIBHOTO PHCKA JUIS JKWU3HU, B OTIMYHE OT 3JI0POBBS,
MaTepH B Cllyyae COXpaHEeHUs1 OepeMEeHHOCTH.

3asBUTENBFHULBI KaJOBAINCH HA TOT ()aKT, YTO HEBO3MOKHOCTH BBIINOJIHEHHS a00pTa B 3aKOHHOM
NOpsIIKE  JeNaja  JaHHYH IPOLENypy YPEe3MEPHO JOPOTOCTOSIIEH, TPYIHOBBINOJIHUMON U
TpaBMHpyIomeld. Bce Tpu 3asBUTENbHHIBI ccbulainch Ha crartbio 3 KouBeHIMH, a TpeThs
3asgBUTENIbHUILIA, KPOME TOro, Ha cTtarbio 2. IlepBas u BTOpas 3asBUTEIbHHUIA MOAAIH XajloOy Ha
OCHOBAaHUHU CTaThbM 8 OTHOCHUTEJIFHO OTPaHWYEHUs IpaBa Ha MeOUIMHCKUI abopTt B Upnanauu, a
TPEThsl — OTHOCHTENBHO OTCYTCTBUSI B MpiaHann 3aKOHOB, 00€CIeUNBAIOIINX ACHCTBUE MTOOKECHUS
KoHcTuTynuy, NpU3HAIOMIETO NMPaBO Ha JKM3Hb Oynymed matepu . bomee Toro, orpanuyeHus
BO3JIArajid 4Ype3MepHOoe Opemsi Ha 3asBUTENbHHUI] KaK JKCHIIMH B HapylleHue cTatbu 14, B
0CcOOEHHOCTH Ha MEPBYIO 3asBUTENFHUILY, YbH (PHHAHCOBBIE BO3MOKHOCTH OBLITH KpaiHe OrpaHUYCHBI.

EBpomnetickuit Cyn momuepkHyd (akT OTCYTCTBUSI 3aKOHHBIX TPEMSTCTBHHA U  TOE3JKU
3asgBUTENIFHUL 33 TPAHUIy C LENblo coBepmieHus adopra. IlockoibKy TpeThsi 3asBUTEIBHHUIIA HE
yTBEpIKIIaja TO, YTO OCJIOXKHEHHS MTOCIIe adopTa IMOCTABMIIM TIOJ] yTPo3y €€ Ku3Hb, EBponetickmii Cyn
OTKJIOHWJI ee »aloObl Kak Hemnpuemiemble. EBporeiickuii CyJ OTKIOHHI KaloObl BCEX Tpex
3asgBUTENILHUL HA OCHOBaHMHM cTaThbM 3. EBpomeiickuii Cya mocuurtai, 4To (DU3HOJIOTHMYECKOE W
NICUXOJIOTHYEeCKoe OpeMs, KOTOPOe MOHECH 3asBUTEIBHUILBI, OKa3aJl0oCh HEOCTATOUYHO CEPbE3HBIM,
YTOOBI PaCHEHUBATHCS KaK OECUelIOBEYHOE W YHU3WTENbHOE OOpaiieHHe B MOHUMAaHHWM CTaTbu 3.
EBpomnpeiickuii Cyn paccMoTpen *anoObl IEpBOH M BTOPOH 3asiBUTEIIHULIBI 10 CTAaThe 8, OTACIBHO
oT Xano0 TpeTheil 3asBUTENbHULBL. EBponeiickuit Cya pacueHWs1 3ampeT Ha NpepblBaHue
OepeMeHHOCTH TIepBOM W BTOPOW 3afABUTENBHHIEI KaK BMEIIATENRCTBO B HMX TMpPaBO Ha
HEMIPUKOCHOBEHHOCTh YaCTHOW M CEMEWHOU XKM3HU. TeMm He MeHee, OECCIOpHBEIN KOHCEHCYC Cpelu
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Tlocynapcte-unienoB CoBeta EBporbl  oOka3zajics HEIOCTATOYHBIM JJIS TOTO, YTOOBI OKOHYATEIHHO
CY3UTh INIHPOKHE TMpeAeNsl CBOOOIBI yCMOTpeHHs, mMmeromuecs y ['ocymapctBa B 3Toil cdepe
[IpuarMas Bo BHIMaHKE TPaBO Ha MOE3/IKY 3a TPAHHUILY C [ETBI0 BHITOIHEHHS a00opTa U Ha MOTy4IeHNE
HEO0XOMMOT0 MEIUIIMHCKOTO O0CTYKUBaHUS 10 U 1ociie abopra B Upnanauu , EBponetickuii Cyn
3aKTIOYMJI, 9TO cCymecTBytomuii B Mpnanmmm 3amper Ha mpoBemeHHe abopTa  yCTAaHOBHI
CIIPaBEUIMBOE COOTHOIIEHWE MEXAy TMIpaBaMH TIe€pBOM © BTOPOHM 3asgBUTEIHHHIEI  Ha
HEMIPUKOCHOBEHHOCTh UX YACTHOM JXM3HM W IIpaBaMU HEPOXKACHHBIX JeTed. B cBs3u ¢ 3TuM
EBponeiickuit Cyn KOHCTaTUPOBaI OTCYTCTBHE HApYIICHUS CTaThU & B OTHOILICHUU TEPBOI U BTOPOI
3asBUTENBHUIBI. EBporefickuit Cyn 3akiIrodmi, YTO B OTHOIIEHWH TPEThEH 3asBUTEIHHUIIBI,
CTpajamIled peaKod pasHOBUAHOCTBIO paka, BiactTd MpraHauum HapyliWiad [OpaBO Ha
HENPUKOCHOBEHHOCTh YaCTHOM U3HU, M OBLIO JOMYIICHO HAPYIIEHUE CTaThH 8.

**P, P. npomue ITorvwu [R. R. v. Poland], IlocranoBienne EBponeiickoro Cyaa ot 26
Mmasi 2011 roaa, :xano0a Homep 27617/04
"BECUEJIOBEYHOE OBPALLIEHUE" C BYAYIIENA MATEPBIO PESEHKA-UHBAJIN/IA 1O POXKJIEHUIO,

KOTOPOM1 BbLJIO OTKA3AHO B CBOEBPEMEHHOM ITPOBEIEHMU ITPOLIEJLYPhl AMHUOLIEHTE3A.

(HapymieHue cTaThu §)

B cBoeit xanoOe 3asBUTEIBHHIIA CChUIAJach Ha OTKAa3 B MpaBe HA TPOBEICHUE IMPEHATATBHOMN
reHEeTUYECKOMN AUAarHoCTUKHU BO BpPEMA 6CpCMCHHOCTI/I Mo IMpUYHUHEC OTCYTCTBHUA HAIJICKALICTO
KOHCYJIFTUPOBAHUS, MPOMEUICHUS] W JC30praHu3aluy MEAMLMHCKUX COTPYIOHHMKOB. Bpaum Taxke
OTKa3aJIMCh clienath 3asBurensHune adboprt. B urome 2003 roma oHa poauna pebeHKa ¢ CHHIPOMOM
Tepuepa. B cBoeii jxano0e 3asBUTENBHMIIA ONUpPAIachk Ha cieayromue cratbu KoHBeHuu: 3 (3amper
Ha OecyeNOBEYHOE MM yHW)Kalollee JIOCTOMHCTBO oOpamieHue), 8 (IpaBo Ha HEMPUKOCHOBEHHOCTh
YaCTHOM U ceMeitHOH km3Hn), 13 (mpaBo Ha 3 (EeKTUBHOE CPEICTBO MTPABOBOM 3aIUTHI).

EBpomneiickuii Cya cuen HeEIOCTaTOUHOM KOMIIEHCAIMIO, MPUCYKIEHHYIO0 cyaamu [lompuim, u
KOHCTaTHPOBAaJ, YTO 3asBUTEIbHMIIA COXpaHsIAa CTAaTyc >kKepTBBl. OHa MOJABEPIiach HEKOPPEKTHOMY
oOpaleHuIo co CTOPOHBI Bpadell , BCIEIACTBHE 3TOTO, YHIDKeHUI0. EBpornetickuit Cyx npusHai ¢akt
HapymeHus: cratbl 3. OH ymomsHyd, 4to [ocymapcTBO WMeEeT IIMPOKW TIpenen CBOOOIBI
YCMOTpEHHUsI "B OTHOIICHHU OOCTOSATENBCTB, B KOTOPBIX MOXET ObITh paspeuieH adopt" (§ 187). B
nene P.P. Peus, B CylmIHOCTH, 1IJIa O CBOEBPEMEHHOM IPOBEJCHUM MEIULIMHCKON JIMarHOCTHKH,
KOTOpasi, B CBOKO Odepelb, IMO3BOJNIMIA OBl ONPENETUTh HAIWYHE  YCJIOBUH JUIsl TPOBEIEHUS
MeauimHCKoro abopra. EBpomneiickuii Cysl MOCTaHOBHII, YTO MOJBCKHUE BIACTH HE BHITIOJHUIN CBOU
o0s3arenbCcTBa MO0 00ECIeUeHUI0 HEMPUKOCHOBEHHOCTH YaCTHOM KU3HU 3asBUTEIBHUIIBI, TEM CaMbIM
HapymmB ctarbio 8. EBpomefickuii Cyq €IWHOTIIACHO IMOCTAHOBHII, YTO OT/ENbHAas Mpodiema o
cratbe 13 oTcyTcTBOBANA.

JeJio Ha cTaaMu paccMOTpPeHU S

3. npomue Ionvwu [Z. v. Poland], kommyauuuposano 19 urons 2009 roaa, xajioda
Homep 46132/08

VY nodepu 3asBUTENBbHULBI ObUI OOHApPY>KEH SI3BEHHBIM KOJIMT HA PaHHEHW cTajud OepeMEHHOCTH.
Ho Ttoro, xak nouyepu 3asBUTEIbHHLBI ObUI MOCTABJIEH IHAarHo3, OHa MOOBIBAJIA B HECKOJIBKHX
OospHHIAX. JI0Yb 3asABUTENBHHIBI HE MPOIUIA HEKOTOPBIX O0O0CIeqOBaHMN (BKJIFOYAs MOBTOPHYIO
SHJIOCKOITUIO M  KOJOHOCKOIHIO), KOTOpble MOTJH Obl IMOMOYb B ONpEAEICHUH TOYHOTO
MECTONOJIOKEHH ovara Oone3Hu M ee craauu. OnuH U3 Bpauyeil OTKazan B MPOBEACHUU ITOJTHON
SH/IOCKOIIUMM II0Z IPENIOroM TOro, 4YTO €ro COBECTh HE II03BOJsIa €My 3TO cnaenartb. Jloub
3asBUTEJILHULIBI [TOTEPsIa CBOET0 peOEHKa, a 4epes JIBE HEeIN CKOHYaJlach caMa BCJIEICTBUE CEIIcuca
M BBI3BAaHHOTO MM cenTudeckoro moka. CoriacHo cratbe 39 3akoHa O MeOMUMHCKON mpodeccud,
Bpad UMEET MPAaBO Ha OTKA3 OT OKa3aHUSA MEIUIIMHCKOW MOMOIIM IO MOTHBAM COBECTH.
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3asiBUTEIBHUIIA JKATYETCSI, CPEAU MPOYEro, 1Mo CTaThe 2 Ha TO, 4TO ['0CyAapcTBO HE yCTaHOBHIIO
MpaBoOBYIO 0a3y, KOTOpas TpemoTBpaTwia OBl CMEpTh €€ J0YepH, OCOOEHHO KPUTHKYS CIIOCO0
3aKOHOJIATEIBHOTO PETYJIHPOBAHMS M OCYIIECTBICHHS KOHTPOJSI 3a CHUTYaIlMsIMH, KOTJIa Bpay
PYKOBOJICTBYETCS CBOMMH YyOexkIeHussMu. Kpome TOro, 3asBUTENBHHUIIA KATyeTCs MO crathe 14, B
COBOKYITHOCTH CO CTaThsMH 2, 3 U 8, Ha TO, 4TO €€ J10Yb ObUIa TOJBEPrHyTa NWCKPUMHUHAIINN Ha
OCHOBaHHH €€ OEPEMEHHOCTH.

B. HckyccTBeHHOE OMJIOIOTBOPEHHE

Jeéanc npomue Coedunennoco Koponescmea [Evans v. the United-Kingdom]
IMocranoBiienue boabmoi IManarsl EBpomneiickoro Cyaa or 10 ampeas 2007 roaa,
skaji00a Homep 6339/05

HEBO3MOXHOCTh TPOBEJIEHUSA TMPOLEEAYPHl DKO B3AABUTEJIBHUIIE B CBA3HM C OT3BIBOM

COTJIACHS EE BbIBIIETO [TAPTHEPA HA BBEJIEHUE COBMECTHO CO3/IAHHBIX SMBPHOHOB

"Ilpeaesibl cBOOOABI YCMOTPEHUSI

81. IlomBoas wurorm mo Bompocy mnpoBeneHust npouenypsl OKO, Eponelickuii Cya oTmedaer, 4To
MOCKOJIBKY €€ INPUMEHEHHE MOPOXKAAeT PSJ CIOKHBIX MOPAIBbHBIX M ITHYECKUX BOIIPOCOB, B YCIIOBHSX
JMHAMHYHOTO Pa3BUTHCS MEAMIMHBI U HAYKH, a TaK)Ke MOCKOJbKY BOMPOCHI, MOJUICXKAIINE Pa3peIICHUIO I10
Jely, 3aTparuBalOT 00nacTH, IJe OTCYTCTBYeT eAMHas MO3UIMA [ocynapcTB-uwieHOB, Ipelensl CBOOOIBI
yeMoTpenus ['ocynapcTBa-oTBETUHKA TODKEH OBITh J0CTATOYHO mHpokuM (eMm. neno X, Yu Z,[ X., Y. and Z] ...,
§ 44).

82. bonpmas manata mojamep)KuBaeT MHeHHE [lamaTel 0 TOM, YTO BBINICYKa3aHHBIE MPEIETBl CBOOOMBI
YCMOTpPEHHs [OJDKEHBI B TIPHUHIMIIE OXBAaTBIBaTh KakK pelleHne [ocymapctBa o TOM, NPHHUMATh WM HE
MPUHAMATH 3aKOHOJATENBCTBO, PETYIHPYIOLIEe NCToab30BaHue npoueaypsl OKO u, B cirydae NpUHATHS, TaKKe
U TOJpOOHBIC TpaBHWia, KOTOPOE OHO YCTAHABJIMBACT C IIEIBI0 JOCTIDKCHHS CIIPABEAJIMBOTO COOTHOIICHHS
MEKy KOHKYPUPYIOIIIMH OOIIECTBEHHBIMU 1 YaCTHBIMU HHTEPECAMH.

Coo0unronenue TpedoBaHuii craTbu 8

83. YuuTthiBas ocoObie 00cTosTENbCTBA Acha, EBponeiickomy Cyay HAANCKHUT YCTAHOBUTh, CIIOCOOCTBOBAJIO
JI IPUMEHEHKE 3aKOHA, HA OCHOBaHUHU KOTOpPOro J[K.. MIMeJI MpaBo JaTh WK OTO3BATh COTJIaCHE HA BBEICHHE B
MaTKy 3asBUTEILHUIILI COBMECTHO CO3JIaHHBIX SMOPHOHOB, COOIOACHHUIO CIIPABEIJIUBOTO OanaHCca MHTEPECOB
KOHKYPHPYIOIHUX HHTEPECOB.

84. TlosiBnieHre TEXHUYECKOH BO3MOXKHOCTH XPaHUTD YeJIOBEUECKHE SIMOPHOHBI B 3aMOPOKEHHOM COCTOSIHHH
BBOJIUT CYIIECTBEHHOE pazinune Mexay meronoMm DKO ¥ omionoTBOpeHHEM IyTeM IOJOBOTO CHOLICHUS, a
MMEHHO, BO3MOXXKHOCTh BOSHUKHOBEHHSI TIPOMEXKYTKa BPEMEHHU, KOTOPBI MOKET OBITh 3HAYMTEILHBIM, MEXKIY
CO3JJaHMeM OHMOpHOHa W €ro IoMemieHneM B Matky. EBpomeiickuit Cyn mpu3HanN 3aKOHHBIM M JIaxe
JKeIaTeNbHBIM Uit ['ocynapcTBa BBelEHHME IIPAaBOBOM CXEMBI, KOTOpas YYHWTBHIBAET TaKyl0 BO3MOXKHOCTD
3anep kK. AKT, mpuHATEIA B CoenmuaenHoM Koponercte B 1990 romy, mo3BosieT XpaHUTh SMOPHOHEI He Ooee
sty siet. B 1996 roxy moa3akoHHbIE TPaBOBBIE aKThl MPOJUIMIIM 3TOT MIEPHOA JI0 JECATH JIET U OoJiee B Cirydyae
€CJIM OJIH U3 JOHOPOB IOJOBBIX KJIETOK WM OyIyInas MaTh ABJISIOTCS WIM PUCKYIOT CTaTh IPEXICBPEMEHHO
6ecrrogHEIMH. BMecTe ¢ TeM, MoJIoBbIe KIETKH HU B KOEM CiIydae He MOTYT XpPaHUTBCS MOCIIe HACTYMIeHus 55-
JIETHETO BO3pacTa >KeHIITUHHI (...).

85. JlaHHbIE MOJI0KEHHS IOTIOJIHEHbI TPeOOBAaHUEM K COOTBETCTBYIOIINM MEIUIMHCKAM YUPEXKICHUSIM: OHH
00s3aHBI 3apYUYUTHCS TPEABAPUTEIHHBIM NMHCHBMEHHBIM COTJIACHEM JIOHOPOB IIOJIOBBIX KIIETOK, YTOUHSIOIINM,
Cpeir IPOYero, TUI HPOLENYPbI, JJsl UCMONb30BaHHUs B KOTOPBIX mpenHasHaueH smOpuon (IIpunoxenue 3,
naparpad 2(1) Axra 1990 roma), MakCUMaJbHBII CPOK XpaHEHHMs, a TaKKe NEHCTBHS ¢ SMOPHOHOM B Ciydae
cMepTn WM HexeecniocooHoctn aoHopa (IIpwmoxenme 3, maparpad 2(2)). bonee toro, B maparpade 4
IIpunoxenus 3 ykazaHo cieayromiee: "yclIOBUS MOJYyYEHHs COrJacHs AOHOpa Ho Hactosmemy Ilpunoxenuto
MOT'YT EPHOANIECKH MEHATHCS U COTIIACHE TAK)KE MOKET OBITh OTO3BAHO, ITyTEM YBEAOMJICHHUS JIULIOM, JIaBIIUM
corjlacue, JIMNA, OCYIIECTBISIONIET0 XpaHEHHE IIOJIOBBIX KIETOK MM 3MOpHOHA..." BIUIOTH /0 MOMEHTA
"ncrionb3oBaHusA" 3MOpHOHa (ero BBEJEHWH B MaTKy M T. 1.). [pyrue ['ocymapcTBa MCHONB3YIOT pazivyHbIE
MOJXOIBI K PETYINPOBAHHUIO TEXHMYECKOW BOZMOXKHOCTH CYIIECTBOBAHUS OTCPOUYKH MEXKIy OIIIOZOTBOPEHHUEM
W WMIUTaHTanuei (...), B 3aBUCHMOCTH OT OCOOCHHOCTEH WX PEIWTHO3HBION, CONMAIBHOM M IMOJUTHYECKON
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KynbTypsl. [lo BblIEyKa3aHHBIM NpHYMHAM (...) Kaxaoe ['ocyapcTBO JTOJDKHO CaMOCTOSITENIBHO NMPUHUMATh
peLIeHUE O TOM, KaKH€ IPHHIUIIBI U ITOJUTHKA JOJDKHBI IPUMEHATHCS. B JaHHOM crienu(uyeckoi oomacTy.

86. B cBsa3u ¢ atuM, boapmas Ilamara cormamaercst ¢ MHenneMm Ilamater o ToMm, yto AT 1990 roga cran
pe3yIbTaTOM HCKIIOYHTEIBHO TIYyOOKOTO BCECTOPOHHETO aHAM3a COIMAIBbHBIX, JTHYECKHX M MPaBOBBIX
MOCJIEACTBUNA Pa3BUTUS B O0JACTH OIUIOJOTBOPEHHS YeJOBEKa M SMOPHOIOTHH, a TaKKe IUIOJOM JIOJITHX
Pa3sMBINUICHAN, KOHCYJIBTAIIMH W JUCKYCCHH (CM., C Y4eTOM HEOOXOOMMBIX M3MEHEHUH, meno Xammon u Op.
npomue Coedunennozo Koporescmsa [Hatton and Others v. the United Kingdom] [Bosbrmas ITanata], sxamoba
HoMep 36022/97, § 128, ECITY 2003-VII1).

87. BeposiTHble mpoOneMBbl, CBS3aHHbIE C HAYYHBIM IIPOIPECCOM B OOJIACTH XPAHEHHS YeJIOBEUECKHX
9MOpHOHOB, paccMaTpuBaiuch eme B Otuere Komurera Baproka 1984 rona. OTyer pekoMeH10Bal pa3peniuTh
nape XpaHuTh IMOPHOHBI AJIsl CBOETO OYAYILETo MCIOJIb30BAHMS HE OoJiee IECSTH JIET, TOCIIe Yero NpaBo Ha MX
UCIIOJIB30BaHUE U PACTIOPSKEHNUE UMH JOJKHBI IEPEXOJUTh K yUPEKIEHHIO, OCYIIECTBISIOMEMY UX XpaHEHHE.
B ciydae, xorna mapa He MOXET HMPUNTH K COTTACHI0 OTHOCHUTENBHO MCHOJIb30BAHUS COBMECTHO CO3JaHHOTO
9MOpHOHA, NpPaBO Ha MPHHATHE peEIIeHHs 00 HCIOJb30BaHMKM SMOPHOHA M PACIOPSDKEHHHM UM JIOJDKHO
MEPEXOANTh K “yUPESKACHHIO, OCYIIECTBISIOMEMY €ro xpaHeHue”. M3maHHas BIOCIEACTBUM 3eJCHasi KHUTA
CTaBWJIa KOHKPETHBIH BONPOC 3aMHTEPECOBAHHBIM IIPEACTABUTEISIM OOIIECTBEHHOCTH O TOM, YTO HEOOXOIUMO
IpeANpUHUMATh B CIIydae, KOr/a mapa He MOXKET JOCTHYb COTJIACHS IO TIOBOAY MCIIOJIb30BaHHSA SMOPHOHA WMIN
pacniopspkenust uM. bemas xkamra 1987 roga oTMmerwia, YTO PECHOHICHTHI, BBIPA3UBIINE CBOE COTJIACHE C
MPEIOCTaBICHNEM BO3MOXKHOCTH XPaHEHMs] SMOPHOHOB , TTOJHOCTBIO MOJAEPXaiu pekoMeHganuu Komwurera.
OnHaKo HEKOTOpBIC M3 OIPOIICHHBIX OBUIM KaTETOPHYECKH HE COTJIACHBI C TEM, 4YTO ‘“‘OCYLIECTBIIOIIEE
XpaHeHHe Y4YpexkJIeHHue” NOJDKHO 00ajaTh NMPaBOM peIleHMs JaibHEHIed cyapObl SMOPHOHOB B cCilydae
OTCYTCTBHUSI COTJAacHs MEXIy JOHOpaMH. B cBsI3M ¢ Belmlecka3aHHbIM, IIpaBUTENTBCTBO BBIIBUHYIIO
MpeVIOKEHHe, B COOTBETCTBMH C KOTOPBIM '"3aKOH JOJDKEH OCHOBBIBAaThCS HA YETKOM IPHHIUIE
MEePBOCTENICHHOCTH XKeJaHUH JOHOpa B TEUCHHE YCTAHOBJICHHOTO CPOKA XpaHEHHsS SMOPHOHOB; MO HUCTEYCHHU
JTAHHOTO CpOKa MpaBO Ha MX MCIOJb30BaHUE B APYTHX IEJIAX MEPEXOAUT K 001aaTelNto JTULEH3UH IPU YCIOBUU
IpefBapuTeabHOr0 coriacust goHopa'. JlanHas benmas KHWTra Tarxke yCTAaHOBHJIA NETAIN TPEJIOKECHHH O
coryacuu B (hopme, KOTOpasi, MociIe AaTbHEHIINX KOHCYIbTAINH, Oblila PpUHATA 3aKoHOoAaTeneM B [Ipuioxenun
3 Akta 1990 rona (...).

88. Oro IlpuiokeHue Bo3jaraeT MpaBOBOE OO0S3ATENBCTBO HA  JI000€ MEAUIMHCKOE YUPEKICHHE,
BeInoJHsAoMIee npotenypy DKO, 00bICHSITH MOJ0KEHHS O COTTIACHH JIUILY, KOTOPOE COOMpAeTCsi MPUOETHYTh K
3TO# Mpolleaype U MONY4YHTh €ro WM ee MUCbMeHHoe cornacue (...). HeCOMHEHHO, JaHHOE YCIOBHE OBLIO
COOJIFOJICHO M B HACTOSAIIEM JIeJie, U KaK 3asBHTCNIBHUIIA, TaKk U J[)K. TpeOyemble 3aKOHOM (POPMBI O COTJIACHHU.
XOTs COCTOSHUE 370POBbsl 3asABUTEIBHUIBI BBIHYKIAJIO €€ NPUHSATH PEIICHHE B 3KCTPCHHOM MOPSIKEe U B
YCIIOBHSIX KECTOYAMIIEro CTpecca, 3asBUTEIbHUIA 3HANA, JaBas COIrJIaCHE Ha OIUIOJOTBOPEHHE BCEX CBOHX
SIATIEKJIETOK TPHU TOMOIIM CIepMaTo30ua0B J[)K., YTO JaHHBIC SHIEKJICTKH OBUIM TMOCICAHUMH, | 4YTO
TpeOOBAJIOCH OMpPEIEICHHOE BpeMsl ISl 3aBEPIICHUs Kypca JCYCHHs OT paka 0 TOTO, Kak JIIoObIe SMOPHOHBI
MO OBITH BBEICHBI, @ TAKXKE, YTO MO 3aKOHY J[’K. MOT OTKa3aThCsl OT COTJIACHS HA JaHHYIO MMIUIAHTALUIO B
JII000#1 MOMEHT.

89. Hecmorps Ha TO, 4YTO 3asfBUTENbHHUNA TIIO/BEpIJIAa KPHUTHUKE IMOJOXEHWS HAIMOHAJIBHOTO
3aKOHOJIATEIbCTBA O COTJIACHM IO IPUYMHE TOTO, YTO OHM NPUMEHSUIMCH TIPH JIIOOBIX OOCTOSITENBCTBAX,
EBpomnetickuit Cyx He cumTaer, 4TO aOCONIOTHBIA XapaKTep 3aKoHa caM 10 ce0e HECOBMECTHM CO CTaTbel 8§
(takxe cm. nena [lpemmu [Pretty] u Oovesp [Odiuvre] u 1. 1.). YBaxkeHHE 4YEIOBEYECKOrO JOCTOMHCTBA H
J00poil Bosn, a Takke CTpEMJIEHHE K JOCTIDKEHHIO CIIPaBEUIMBOTO OajlaHCa MHTEPECOB CTOPOH INPOLEAYPHI
OKO nexano B OCHOBE PELICHHA 3aKOHOAATENs O NMPHUHATHH HE JOIYCKAOIIHUX HCKIFOUEHHS IOJIOKCHHH,
TapaHTUPYIOIKX TO, YTO JIF0OOE JIMIIO, JTAfoIlee CBOM IOJIOBBIE KISTKH Ul MCHOIB30BaHUA B mpoueaype DKO
3HAeT 3apaHee O HEBO3MOXKHOCTH HCITIONB30BAaHHUS €ro WiIH €€ TeHeTHYEeCKOTro Marepuana 6e3 COrylacHs 3TOro
auna. B jomonmHeHWe K BbINIEyKa3aHHOMY TIPHHIMIY aOCOJIOTHBIA XapakTep 3aKkOHa CIIOCOOCTBOB
YCTaHOBIIEHUIO TPABOBOI OMPENEICHHOCTH U MOMOTal U30eXaTh BOZHUKHOBEHUS MPOOJIeM MPOU3BOIBLHOCTH H
HET0CIIeI0BaTeIbHOCTH, TPHUCYIIMX MPOLECCY YCTAaHOBJICHHS COOTHOLICHHUS, B Ka)KJAOM OTAEIBLHOM Clydae,
MHTEPECOB, KOTOPbIe ANEIUISIIMOHHBII CyJ1 0XapaKTeph30Bal Kak "abCOMIOTHO HECOM3MEpHUMBIE" MHTEPECH (...).
ITo muenmro EBponeiickoro Cyna, naHHbIe MHTEpechl OOIIEro Mopsjka, MmpecienryeMble 3aKOHOAATEIbCTBOM,
SIBJISIFOTCSI TPAaBOMEPHBIMH M COOTBETCTBYIOT CTaThe 8.

90. Yro kacaeTcs COOTHOLIECHUS, YCTAHOBJIEHHOTO MEXIy KOHKYPHPYIOIIMMH IIpaBaM CTOPOH IPOLEAYPHI
3KO mno crarbe 8, bonpmas INanara, paBHO kKak ¥ Bce Opyrue CyneOHbIE OpraHbl, pacCMaTpPHBaBIINE JAHHOE
JIeNI0, TIOAJICPKUBACT 3asIBUTENFHUILY, U KOTOPOH POKICHHE MCHETHUECKH CBA3aHHOTO C HEl peOeHKa nMmeer
HanOOJBIIYI0 BaKHOCTH. OTHAKO, YIUTHIBAsI BCE BBIIIEHU3IIOKEHHBIE OOCTOSTENBCTBA, B TOM YHCJIE OTCYTCTBHUE
Kakoro-nmubo KoHceHcyca B EBpome mo stomy Bompocy (...), bonpmas Ilamata He cuuTaeT, 4TO MpaBy
3asIBUTENBHUIBI IPUHATh PEIICHWE CTaTh TEHETHYECKHM POIWTENEM B JAaHHOM JeJe IOJDKHO OTHAaBaThCS
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MPEANOYTEHHE MO0 OTHOIICHUIO K TpaBy J>K. Ha MPUHATHE PEIICHUS] HE UMETh T€HETHYECKH CBSI3aHHOTO C HEH
pecOeHKa.

91. Eporeiickuii Cyx npusHaeT, 9to [lapmaMeHT UMeT BO3MOXKHOCTB Pa3perInTh CUTYAIHI0 HHBIM 00pa3oM.
Opnnako, kak orMermna [lanara EBpomeiickoro Cyna, rIaBHBEIM BONIPOCOM, IMOIJIEKAIIMM PaspelIeHHIO IO
cTaTbe 8, SBISIETCS HE BO3MOXKHOCTb NMPUHATHS IPYIHX 3aKOHOAATEIBHBIX HOPM, a ONPEACICHUE TOTO, BBILIET
au [lapmaMeHT NpM YCTAHOBICHWM COOTHOLICHHS TakMM 00pa3oM, KOTOPBIM OH 3TO CHeNas, 3a Mpeleibl
cBOOOJBI YCMOTPEHHS, IPEIOCTABICHHBIE €My IO TaHHOMU CTaThe.

92. bBompmas Ilamata Epomeiickoro Cyma mocTaHOBWIIA, YTO, YYWTHIBAsS OTCYTCTBHE EBPOIEHCKOTO
KOHCEHCyCa MO JaHHOMY BOTPOCY, TOT (haKT, YTO HAMOHAIbHBIE 3aKOHOJAATEIbHbIE HOPMBI OBIIM SICHBIMH H
OBUTH JOBENICHBI 10 CBEICHHMS 3asBUTEIBHUIBI U TO, YTO OHM YCTAHOBHIIM CIIPaBEUIMBOE COOTHOLICHUE MEXIY
KOHKYpPHUPYIOLIMMH HHTEpecaMu, cTaThs 8§ KoHBeHIMHM He Obla HapyIIeHa.

Juxconvt npomue Coedunennoco Koponescmea [Dickson v. the United-Kingdom]
IMocranoBiienue bouabmoii IManatel EBponeiickoro Cyna or 4 gexadps 2007 ron,
skao00a Homep 44362/04

OTKA3 BJIACTEN B PA3PEIIIEHUN HA UCKYCCTBEHHOE OITJIOZIOTBOPEHUE JIMIIAM, HAXO/AIIUMCS B

TIOPEMHOM 3AKJTFOYEHUU

“IIpuMeHUMOCTb CTATHH §

65. OrpanudeHue, SBISIONIEECS MPEAMETOM HACTOSILNETO JeNa, KacaeTcs OTKasa B IIPEJOCTABICHUH
3asABUTCIIAM BO3MOKHOCTEH 10 HNCKYCCTBCHHOMY OIIJIOAOTBOPECHUIO. HpHMeHI/IMOCTL CTaTbHu 8 K
paccMaTpruBaeMoOMy Jelly HE oclapuBallach CTOpoHaMU. B To ke Bpems, BoicTynas nepes bompmioit 11anaToit
EBpomneiickoro Cyna, IIpaBUTenbCTBO  BBIABHHYJIO MPEUIOKEHHE O TOM, YTO CTaTbd 8 HE IOJUICKUT
NPUMEHEHUIO IIPH HEKOTOPBHIX OOCTOSTENIbCTBAX: HAIPUMEp, B CIydae, €ClIU CPOK TIOPEMHOTO 3aKIIOUEHHs
OCYXK/IEHHOTO HACTOJIbKO BEJHMK, YTO BO3MOXKHOCTH €ro ‘“‘ydacTusi” B CyJp0e Kakoro-iubo OHOIOTrHYECcKOro
peOeHKa OTCYTCTBYET, a CTaThs 8 HE rapaHTHPYET IpaBa Ha MPOJOJDKEHHE POa.

66. EBpormeiickmii Cyn cunTaer, 4To CTaThsd 8 MOMJICKUT MPUMEHEHHIO K JKaio0aM 3asBUTEJICH, TOCKOIBKY
OTKa3 B INPEIOCTABICHUN BO3MOXKHOCTEH IO MCKYCCTBEHHOMY OIUIOJOTBOPCHHMIO 3aTparuBall MX YaCTHYIO H
CEMEWHYIO JKH3Hb — MOHATHE, KOTOPOEe BKIOYAIO B ce0sl MPaBO Ha NPUHATHE PEIICHUS CTATh TCHETHYCCKHMHU
poautensimu pebenka (...aexo E JI X. u I1 5. X. npomus Coedunennozo Koporeecmea [E.L.H. and P.B.H. v. the
United Kingdom], Karawnurxos npomus Poccuu [Kalashnikov v. Russia], (perienue), xanoba nomep 47095/99,
ECITY 2001-XI; Anues npomus Yrpaunwi [Aliev v. Ukraine], TTocranosnenne ot 29 ampenst 2003 roxa, xanoba
Homep 41220/98, § 187-189; Deanc npomue Coeounennozo Koponeecmea [Evans v. the United Kingdom],
IMocranosnenue bospmioit [Tanater EBporneiickoro Cyna ot 10 ampesnst 2007 roaa, sxainoda Homep 6339/05, § 71—
72).

68. CoOTBETCTBEHHO, HAXOASIIMHCS B 3aKIIOYEHHHM YEJOBEK COXPaHSET CBOM IIpaBa, YCTAHOBJICHHBIC
KonBenumei, crnenoBaTenbHO, 1000€ MX OTpaHWYEHHE JOJDKHO OBITh OOOCHOBAaHO B KaXJIOM KOHKPETHOM
cirydae. 9T0 000CHOBaHHE MOXKET MPOUCXOUTh, CPEH MPOUYETO, M3 HEOOXOANMBIX M HEU30EKHBIX MOCIEACTBUN
saimodeHns (§ 27 IlocranoBnenus IlamaTtel) mmm (kak monaTBepawau 3asButenubonsmoi [lamate) wu3
HaJuIeXalllell CBA3U MEXy OTpaHUYEHHEM U CUTyal[lell COOTBETCTBYIOLIETO 3aKII0UEHHOr0. TeM He MEHee, OHO
HE MOXXET OBITh OIIPABAAHO TOJIBKO JIUIIE OOIIECTBEHHBIM MHEHHEM.

KondaukT JMYHBIX ¥ 0011eCTBEHHBIX HHTEPECOB

75. ...EBponeiickuii Cyn, xak n Ilanata HarloMuHaeT, 4TO, B co3iaHHOi KoHBeHuuMe# cucreme, B KOTOPOH
TONIEPAaHTHOCTh W IIHPOTa B3[VIALOB SBISIOTCS TPU3HAHHBIMH YEePTAMU JIEMOKPATHYECKOTO OOIIECTBa,
3aKJIFOUCHHBIC HE JIOJDKHBI ABTOMATHYECKH JIMIIATECS CBOMX IMIPaB HCKIIOYUTENHHO HAa OCHOBAaHHUH
MOTEHI[MAJIBHOTO OCKOpOJIeHHsT 00IecTBeHHOro MHeHus (neno Xépem [Hirst], ... § 70). Tem He wMeHee,
EBpormefickuii Cyn MoxkeT, Kak 9To caenana llamarta, COTIacuThCA ¢ TEM, YTO TMOJAEpKAHUE OOIIECTBEHHOTO
JIOBEpUs K TICHUTEHIIMAPHOW CHCTEME JIOJDKHO WUTPaTh POJIb B pa3pabOTKe MOJUTHUKU MCTIOJHEHHS HaKa3aHHM .
IIpaBUTENBCTBO, TMO-BHAUMOMY, Tak)Ke YTBEPXKIAlIO , YTO OTrpaHUYECHHE caMO Mo cebe CoaeicTBOBaIO
JIOCTIKEHUIO O0Iel KapaTelbHOW IIeNW 3aKIIOueHus. TeM He MeHee, NMPU3HaBas, 4YTO HaKa3aHHe OCTAETCs
olHON w3 uenei 3akmoueHusi, EBpomnelickuit Cyn cuuTaeT BaXKHBbIM MOAYEPKHYTHb 3BOJIOLUIO  MOJUTUKU
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WCIIOJIHEHMsI Haka3aHui B EBpone B HarpaBiIeHUH YBEJIMUCHUS OTHOCHTEIbHOW BaXKHOCTH PeabWINTallMOHHOM
LeJTH 3aKIF0YCHHs, 0COOCHHO K KOHILY AJIHTEIBHOIO TEOPEMHOTO 3aKiroueHus (cM. maparpadst 28-36...).

76. ...EBporeiickmii Cyz roTOB MPU3HATE MPAaBOMEPHBIM, JUTA IeNieii MPUMEHEHHU BTOPOTO naparpada cTaTbu
8 To, uTO MpH pa3paboTKe M NMpaKTUYecKOW peanu3anuu [1oNMUTHKY BIACTH NOJDKHBI MCXOAUTH U3 IPHHIMIA
Onaromonyuust Kaxnoro peOenka. [Ipm sTom 3adaTHe peOCHKA SBIACTCS LEHTPAJbHBIM 3BCHOM JAHHOM
nomtukn. Kpome Ttoro, ['ocynapcTBo CBS3aHO IO3HTHBHBIM 00S3aTENBCTBOM II0 OOECIEUEHHIO peaibHOM
samutsl gereit (J1.C.5. npomus Coedunennozo Koporescmsa [ L.C.B. v. the United Kingdom], ITocranosierne
ot 9 mions 1998 roma, § 36, otuersr 1998-11l; Ocman npomus Coeounennozo Koporescmsa [Osman v. the
United Kingdom], TToctanosnenue Eepomneiickoro Cyaa ot 28 oktsaops 1998, § 115-116, otuetst 1998-VIII u 3.
u opyeue npomus Coedunennozo Koponescmea [Z and Others v. the United Kingdom], [Bonbmast IManara]
xaoba Homep 29392/95, § 73, ECIIY 2001-V). Tem He MeHee, Helb3sl 3aXOJUTh HACTOJBKO IAJEKO, YTOOBI
OPEMATCTBOBATh MOMBITKAM POIUTENICH, KOTOPBIC JKEIAlT 3a4aTh peOeHKa, cAenaTh 3TO B 0OCTOSATENbCTBAX,
NO0I00HBIX 0OCTOATENBCTBAM HACTOSIIETO JIea, TeM Oojiee UTO BTOpas 3asBUTEIBHUIIA HAXOIHIACH HA CBOOOIC
¥ MOTJIa ObI T03a00TUTHCSI O 3a4aTOM peOCHKE 10 OCBOOOKICHNUS U3 3aKIFOYCHHS €€ MYKa.

YcranoBiieHHEe  COOTHOLIEHHSI  MEKIY KOHQJIMKTYIOIIMMH  HMHTepecaMH M NpeaeJibl
cB00OABIYCMOTPEHUS

80. B HacrosiieM Jiesie CTOPOHBI OCTIApUBAIM HIMPOTY MPEAETIOB CBOOOABI YCMOTPEHHS, MIPEAOCTABIIAEMO
BJIACTSIM. 3asiBUTEIN MPETIONIOKIIN, YTO TPEENBI CBOOOABI YCMOTPEHHS HE HIPAfOT HUKAKOH POJIH, TOCKOIBKY
[Nonutnka HUKOrZA HE paccMaTpuBaiach [lapaaMeHTOM M HE TO3BOJSIA NMPOBOJAWTH KAaKOW-THOO OIEHKH
COPa3MPEHOCTH IPUMEHACMBIX Mep. I[IpaBHTENBbCTBO YTBEPXIAJIO, YTO NPHUMEHSINCh INMUPOKHE MPEAEIBI
CBOOO/BI YCMOTPCHHUS, YIUTHIBAs KOHTEKCT ITO3UTHUBHBIX 00S3aTENBbCTB, MOCKONBKY [lonmTHka He sBIsUIach
BCEOOBEMITIONIEH M IO TAHHOMY BOTIPOCY OTCYTCTBOBAJ €BPONECHCKIH KOHCEHCYC.

81. B orTHomIeHMHM apryMeHTa O eBpomHelcKoM KoHceHcyce EBpomeiickuii cyn ormewaer, uto [lamarta
yCTaHOBUJA, YTO Oosiee MOJOBUHBI JlOTOBapUBAIONIUXCS TOCYJAPCTB  pa3peliaeT 3aKI0YeHHBIM CYMPYKECKHUe
cBufaHus (¢ COOJIOJICHHUEM pa3IM4YHBIX OrPAHWYCHUI), NAHHYI0 MEpPY MOXHO pacCMaTpuBaTh Kak
YCTPaHSIONIYI0 HEOOXOAMMOCTh MPEIOCTABICHUS BIACTSIMH JIOTIOJHUTEIBHBIX BO3MOXHOCTEH UCKYCCTBEHHOTO
orIoJI0TBOpeHMs. Tem He MeHee, HecMOTps Ha To, uTo EBpomnelickuii Cy/ BeIpa3uil CBOE 0J00pCHUE TCHICHIMU
M0 Pa3pelIeHUI0 CYNPYKECKUX CBHUJIAHUHN 3aKIIOUYEHHBIM B psJie €BPOINEHCKUX CTPaH, OH €lle He MCTOJIKOBA
KonBennuto takum 00pa3oMm, KOTOpEIA TpeGoBan Obl oT [loroBapWBaloUIMXCS TOCYHAPCTB MPEIOCTABICHUS
takux cBupanuii (4mues [Aliev], § 188). CooTBeTcTBeHHO, B AaHHOI 001acTH,J[oroBapuBaroIrecs rocyaapcTBa
MOTYT TIOJIB30BAThCSA IIMPOKOH CBOOOMOW YCMOTpEHHS IpH ONpENeNICHHH Mep, KOTOpBIE HE0OXOAUMO
NPUHUMATE JUIA obOecrieueHus: coOmroneHnss KOHBEHIMH C y4eToM NOTPEeOHOCTeH W BO3MOXKHOCTEH BCero
o0111ecTBa U OTAENbHBIX JIMII.

82. OpmHako, maxke ecCIIM TIPEAIONIONKHUTH, HYTO pelleHHe ATeUIHOHHOTO Ccylda Mo nery Memiopa
MpeICTaBIsuIo0 co00i cynebHoe paccMoTpenre [1oUTHKH B COOTBETCTBUH CO CTaThell 8 (HECMOTPsI Ha KOHTEKCT
HHKOPIIOpPAlMH U CyAeOHOro mnepecMorpa, cM. maparpader 23-26...), Eponeiickuii Cya cuuTaer, 4T
[MonuTHka, B Tol (hopme, B KOTOPOIi OHa ObLIa CTPYKTYpHPOBaHa, AEHCTBUTEIBHO MCKIIIOUalia JII000e peaibHOe
CPaBHCHUC KOHKYPUPYIOIIUX WHIAUBUAYAJIBHBIX W O6H_ICCTB6HHBIX HUHTEPECOB U NPENATCTBOBAJIa IMPOBEACHUTIO
HE0OXO0/IMMOH OLIEHKH COPa3MEPHOCTH OTPAaHMYCHUH B K&)KIOM KOHKPETHOM JIEle.

B uwactHOCTH, ¢ y4eroM pemienus yopaa Ouunca (XpaHuTe b apXUBOB, Npejacenarens Komeruu mo
TPXIAHCKUM JieaM ANEIUIIHOHHOTO Cy/a) 1Mo ey Memiopa u jopaa-CyAbu Ayija IO HACTOSIIEMY Jely,
[MomuTrka BO3MOXMIA Ha 3asgBUTEICH UYPEe3MEPHO TsDKENoe OpeMs ‘HCKIIOYHTENBHOCTH — TIPH  3ampoce
BO3MO)KHOCTEH HCKYCCTBEHHOTO OIUIOJOTBOpeHHs (...). B mepByro ouepens, B KadecTBE IpeIBapUTEIHHOTO
yCHOBUSL JUIA TIpUMeHeHHs [loMMTHKM 3asBUTENM JOJDKHBI OBUIM TPOJEMOHCTPHPOBATh, YTO JIMIICHHUE
BO3MOXKHOCTH HCKYCCTBEHHOTO OIUIOJIOTBOPEHUSI MOXKET TIIOJIHOCTBIO  BOCHPEISTCTBOBAThH 3a4aTHIO
("mauanbHas TOouka"). Bo-BTOpBIX, Jaxke Oonblliee 3HAUYEHHWE WMMENIO TO, YTO 3asABUTENIM JOJDKHBI OBLIH
MPOIEMOHCTPUPOBATH "UCKITIOUYUTEIHHOCTE" OOCTOSTENBCTB UX MO CMBICIY OCTaJBHBIX KpuTepueB lloauTukn
("xoneuHas Touka"). EBpomnetickuit Cyx cuuTaer, 94To, HECMOTpPS Ha TO, 9TO >Kayio0a 3asiBUTEISIMH IO CTaThe §
HaXOJIMJIach Ha PacCMOTpPeHHH [ oCyZapCTBEHHOTO CeKpeTaps M ANEIUBIIHOHHOTO cyna, [lomurrka ¢ camoro
Hayaja YCTaHOBWJIA JUISI HUX HACTOJBKO BBICOKHE TpPEOOBaHMS, HYTO HE MO3BOJIMIA [ OCynapCTBEHHOMY
CEeKpeTapi0 ¥ HAIMOHAJIBHBIM CyJlaM YCTAaHOBHTh COOTHOIIEHHE KOHKYPHUPYIOIINX WHAWBUAYAIBHBIX U
0O0IIIECTBEHHBIX HHTEPECOB U IIPOBECTH OIIEHKY COPa3MEPHOCTH NPUMEHEHHBIX B UX JIEJIe Mep, B COOTBETCTBHH C
TpeboBanusiMi KOHBeHIMH (CM., C y4eTOM HEOOXOAMMBIX W3MeHeHHH, neno Cwmum u [petiou [Smith and
Grady], ..., § 138).

83. KpOMG 9TOI0, HC HMMCCTCA HHKAKUX JOKa3aTCJIIbLCTB TOI'O (baKTa, 4YTO IIpHU YCTAHOBJICHHUU Tlonmutuku
FOCyﬂapCTBCHHI;Ii;I CCKPCTapb CTPEMUIICSA YCTAHOBUTH COOTHOIICHUE COOTBCTCTBYIOMINX KOHKYPHPYIOMINX
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WHIMBUIYATBHBIX U OOIIECTBEHHBIX MHTEPECOB U OLIEHUTL COPa3MEPHOCTE OrpaHuueHus. [Ipr 9TOM, TOCKOJIBKY
IonuTuka HWe ObUIa BKJIIOYEHA B MEPBMYHOE 3aKOHOIATENLCTBO, HUKOTAA HE MPOBOJUIOCH CPaBHEHHE
Pa3IMYHBIX KOHKYPUPYIOIIMX WHTEPECOB U HE MPOBOIMIACH OLIEHKA BOIPOCOB COPa3MEPHOCTH HPHMEHSEMBIX
mep IMapmamenTom (cM. ... Xépem [Hirst], § 79 u Dsanc [Evans], 88 86-89). B neiicteurensrocTH, [TomuTHka
OblTa TIPHUHSTA, KaK OTMEYAETCs B TIOCTAHOBJICHUH ATICIUIAIMOHHOTO cyaa 1o aeny Meanopa [Mellor] (...), mo
BKJIIOYEHUS NoN0oKeHni KOHBEHIIMN B HALIMOHAIBHOE 3aKOHOIaTEIbCTBO.

84. INonutrka He TIpeCTaBIsIeT cOOOM ITOMHBIN 3ampeT, Kak 3To ObUT0 caenano B aene Xepcma [Hirst], Tak
KaK JI00OH 3aKFOYeHHBIH, B NPHHIMIE, MOXET II0JaTh XONAaTalCTBO, M, Kak II0Ka3ajla CTAaTHCTHKA,
npescTaBieHHas [IpaBUTENBCTBOM, TpH Mapbl YCHENIHO 3TO caenand. Kakoi Obl HM ObUIa TOYHAS MPUYMHA
MaJIoro KOJHMYECTBAa XOJATaliCTB O MpPEAOCTABIECHMHM TAaKUX BO3MOXKHOCTEH M OTKa3a B YJOBJIETBOPEHUH
OOJIBIIMHCTBA W3 TOTO Majloro KOJIMYECTBa IOJAHHBIX XoaaTaicTB, EBponeiickuit Cyn He cyMTaer, 4ro
npezocrabieHHble [IpaBUTENBECTBOM CTaTHCTHYECKHE JAHHBIE CTAaBAT I10J]] COMHEHHUE BBIIICYKa3aHHBIH BBIBOJ O
ToM, 4to [lomMTHKa HE MO3BOJUIA MPOBOIUTH TPEOYEMYIO OIIGHKY COPa3MEpPHOCTH HCIIOJb3YEMBIX Mep B
Ka)XKJIOM KOHKPETHOM ciydae. Takxke He IpeJcTaBisieTcsi yOeAnTeIbHbIM apryMeHT [IpaBuTenbCcTBa O TOM, 4TO
OTIpaBHAs TOYKA HMCKIIIOYUTEIFHOCTH OBbLIA Pa3yMHOM, NOCKONBKY OHA 3aTparmBana HeOOJIBIIOE KOJIHYECTBO
JIML, TOAPa3yMeBasi BOSMOKHOCTh ONPaBIaHMs OTPaHHYCHUS NPaB 3asBUTENCH, rapaHTUPOBaHHBIX KoHBeHIMEH
HE3HAYMTEIbHBIM YHCIIOM MOABEPTHYTHIX €r0 OTPULATEIEHOMY BO3ICHCTBHIO JIULI.

85. B cBs3u ¢ BeImIen3noxkeHHBIM, EBponeiickuii Cya cu4uTaeT, 9T0 OTCYTCTBHE TAKOW OIICHKH B OTHOIICHUH
BOIIPOCAa, MMEIOMIETO0 Ba)KHOE 3HAUCHUE AJS 3asBUTENEH (...), JODKHO paccMaTpUBAThCS KaK BBIXOJSIIEE 3a
TM00bIe TIpHEeMJIEMbIC TPENeNbl CBOOOABI YCMOTPEHUS, CIEIOBATEIBFHO, CHPABEIINBOC COOTHOIICHHE MEXKIY
3aTPOHYTHIMUA KOHKYPHPYIONIUMH OOILICCTBEHHBIMH M YAaCTHBIMHA HHTEpeCaMu He ObLI yCTaHOBICH. Takum
obpazom, UMeNo MecTo HapyleHue ctaTbu 8 KonBeHuu'".

-**C.X. u opyzue npomue Aeécmpuu [S.H and Others v. Austria], IlocTranoBieHue
Boabmoii IManarel EBponeiickoro Cyaa or 3 Hosiops 2011 ropa, xajsob6a Homep
57813/00

3AKOHHOCTb HEKOTOPBIX METOJIOB MICKYCCTBEHHOT'O OIUIOIOTBOPEHMSI

(oTcyTCTBHE HapyLICHUS CTaThH &)

3asBUTENN, JBE COCTOsALIME B Opake mnapbl M3 ABCTPUM, PEIIMIM BOCHOJIb30BAThCS
METOJaMH HMCKYCCTBEHHOTO OIUIOJOTBOPEHHUS, KOTOPbIE HE OBUIM pa3pemieHbl M0 3aKoHaM
ABTpuH. ABCTpPUHCKUM 3aKOHOM 00 HCKYCCTBEHHOM OIUIOJIOTBOPEHUHU 3arpelnaeTcs
UCIOJIBb30BAaHUE JOHOPCKOW CIEpPMBbI I OKCTPAKOPIOPAIBHOIO OIUIOJOTBOPEHUS U
JOHOPCKUX SHLEKIETOK B IIeIoM. Bmecre ¢ Tem, 3akoH JONYCKaeT NMPUMEHEHHE IPYTHX
METOJIOB ~ MCKYCCTBEHHOT'O  OIUIOAOTBOPEHHS, B  YAacCTHOCTH, O3KCTPaKOPHOPaJIbHOIO
OIIOIOTBOPEHUS C MCIIOJIB30BAHUEM SAMLIEKJIETOK U CIIEPMBI CaMMX CYNPYTOB WJIN COBMECTHO
MPOXKHUBAIOUINX TAPTHEPOB U, B UCKIIOYUTEIBHBIX O0CTOSITEIBCTBAX, IPUMEHEHNE JOHOPCKON
CIEpMBI IYTEM BBEJCHHUS B PENPONYKTHBHBIE OpraHbl JKCHIIMHBL. B xanobe 3asBUTENN
yTBEpXKAali, 4YTO 3allpeT Ha MHCIOJIb30BAHME JOHOPCKOM clepMbl U AWLEKIETOK st
HKCTPAKOPIOPAIBHOIO OIJIOJOTBOPEHMS] HApyLIWJI MX IPaBO Ha HENPUKOCHOBEHHOCTh
ceMeWHOM JKM3HHU, ycTaHOBJIEHHOE cTaTbell § KoHBeHIMu, U 4TO pa3inyus B oOpaleHuyd o
CPaBHEHMIO C TIapaMH, KOTOpbIE XOTEIM BOCIOJb30BAThCSI METOAAMH HCKYCCTBEHHOI'O
OIUIOIOTBOPEHUS, HO HE HYXKIAJIUCh B UCIIOJIb30BAHUU TOHOPCKUX SMIEKIETOK U CIIEPMBI JUIS
AKCTPAKOPIOPATBHOIO  OIUIOJIOTBOPEHUS, MPEACTABISIM COOON  AUCKPUMMHHUPYIOIEEe
oOpaiieHue B HapyuieHue cratbu 14 KonBeHmu.

IToctanonennem Ilanater ot 1 ampens 2010 roga EBponetickuit Cyn mocTaHOBUI, 4TO
OBLJIO JOMYIIEHO HapylleHwe cTaThbu 14, B COBOKymHOCTH co crartbeil 8§ KonBeHuuu. 4
okTsa0pst 2010 roga nmemo Owimo mepenano B bomemryro Ilamaty EBpometickoro Cyma mo
3anpocy [IpaButenscTBa ABCTpUH.

bonpmias [Tanata ormennia IlocranoBnenue [lanaTel 1 npHILIa K 3aKIIOYEHUIO O TOM, YTO
ABCTpHUH JTOJDKEHBI OBLTH OBITH MPEAOCTABICHBI IUPOKUE MPEeNbl CBOOOIBI YCMOTPEHHS, |,
YUYUTBIBAsA, YTO MCIIOJIb30BAaHUE HKCTPAKOPHOPATHLHOTO OIUIOJOTBOPEHHS MOPOKAAIO PSIT
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CJIOKHBIX ATUYECKHUX BOMPOCOB HAa (pOHE JTUHAMHYHBIX HayudHbIX pa3zpaboTok. EBponeiickuit
Cya mpuien K BbIBOY, 9TO ABCTPHS HE BBINUIA 33 MPEEIbl MPEAOCTABICHHON €l CBOOOIBI
YCMOTPEHHUsI, ¥ UTO HapyuieHus cratbu 8§ KonBeHmuu He Obl10 nonymeHno. EBponeiickuii Cyn
TaK)Ke MOJYEPKHYJ, YTO 00JACTh MCKYCCTBEHHOT'O OILIOJOTBOPEHUS, KOTOpask HAXOAUTCS B
3aBHCHUMOCTH OT 0COOEHHO JMHAMUYHOTO Pa3BUTHUS HAYKH M IPaBa, OJKHA HAXOAUTHCA MO
MOCTOSIHHBIM KOHTpoJieM ['ocy1apcTB-4JICHOB.

Jesio Ha cTagun paccMOTpPeHust

**Knexm npomue Pymvinuu [Knecht v. Romania], :xamo6a wnomep 10048/10,

KoMMyHunuponana 8 urous 2010 roxa )
TTOJTYYEHUE JJOCTYIIA K SMBPUOHAM

3asBUTENpPHULA YTpaTHIa JOCTYI K CBOMM 3aMOPOXKEHHBIM 3MOpHOHaM INpH UX Iepenade u3
XpaHMUBILIEH MX KIMHUKK B MHCTUTYT CyaeOHO-MEIMIMHCKOW KCIEPTU3Bl B CBA3U C MPOBEICHHEM
YTOJIOBHOTO  paccienoBaHusa. [IpaBoBOW ©  MEIWIWHCKHN  CTaTyC OSMOpPHOHOB  SIBIISIETCS
HeomnpeneneHHbIM. EBpomnetickmii Cyn ykasan IlpaBurenpctBy PympiHUM Ha HEOOXOAMMOCTH
COXpaHeHHUs1 IMOPHOHOB Ha BPEeMsl pacCMOTpEeHHS Jiena corinacHo npasumwity 39 Pernmamenta Cyzna. B
cBoel xanobe 3asBUTENBHUIIA OnMpaeTcs Ha ctaThh 2 U 8§ KoHBeHIny.

C. DBranaszus

Cannec Cannec npomue Hcnanuu (Sanles Sanles v. Spain), pemenue EBpomneiickoro
Cynaor 26 okts6ps 2000 roxa, xanoda nHomep 48335/99

HECOBMECTUMOCTb JKAJIOBbI RATIONE PERSONAE (BBHJIY OBCTOSITEJBCTB, OTHOCSIIMXCS K

COOTBETCTBVYIOLIEMY JIMIIY) O MPU3HAHUM TIPABA HA JIOCTOHHYIO KWU3Hb WM JOCTOMHYIO

CMEPTb, TIOJIAHHOI TPETBUM JIULIOM

"B oTHOIIEHWH MaTepHWajbHBIX IpaB, HA KOTOpPHIC IIONaraeTcs 3asBHUTENb, EBpomeiickuii Cyn panee
MOCTAaHOBHWII, YTO B COOTBETCTBUU cO cTaTheil 35 § 1 (OpIBIIas craThs 26) KoHBeHINHU mpaBmiia MpHEMIEMOCTH
JIOJDKHBI TIPUMEHSTHCS C ONPEICNICHHON CTEeHBI0 THOKOCTH U Oe3 m3iuiiHero gopmanmma (cMm. neno Kapoo
npomue @panyuu [Cardot v. France], 19 mapra 1991 roma, § 34, cepus A, Ne 200). Tarxe HE0OXOIUMO
YUYUTBHIBATH LIEJIM M 331a491 JAHHBIX MPaBUiI (CM., Harpumep, aeno Bopm npomus Aecmpuu [Worm v. Austria], 29
aBrycta 1997 roxaa, § 33, otuersr 1997-V), a taxke Kousenuuu B 1enom. ITockonbky KoHBeHIMs sBsieTCS
JIOTOBOPOM O KOJUIEKTHBHOM COOJIFOZICHUH IIPaB YeJIOBEKAa M OCHOBHBIX CBOOO, TO OHA JOJDKHA TOJKOBATHCS H
MPUMEHSTHCSA TaKUM 00pa3oM, YTOOBI €€ FapaHTUH ObUIHM JEHCTBUTENBHBIMHU U 3(P(PEKTUBHBIMHU (CM., HAIIpUMeED,
neno Swa npomus Typyuu [Yasav. Turkey], 2 cenrsOpst 1998 roxa, § 64, oruetsr 1998-VI).

EBpomneiickuit Cy MOBTOpPSIET, YTO CHCTEMa [10JIa4H MHANBUAYAIBHBIX XKallo0, MpelyCMOTpeHHas cTaTheil 34
KoHBeHIMH, WCKII0OYaeT BO3MOXKHOCTH TOJaud kanod B oOmiecTBeHHBIX wHHTepecax (actio popularis).
CrenoBartenbHO, XKalo0bl JOJDKHBI OBITH MOJAHBI JIMIIAMH, KOTOPE CUUTAIOT ce0s >KepBaMM HapyIIEHUS OJTHOTO
WA HECKONBKHUX moyiokeHNi KoHBeHInu, nubo oT MMeHHM Takux null. [loHsTHE ‘“KEpTBHI” TEOPETUICCKU
JIOJDKHO TOJIKOBATHCSI aBTOHOMHO M HE3aBHCHUMO OT HAI[MOHAJIBHBIX  MOHSTHH, TOMOOHBIX TEM, KOTOpBIE
KacaloTCsl 3aWHTEPECOBAaHHOCTH B COBEPIICHWM WM CIIOCOOHOCTH coBepluarh aedcTBus. [y TOro, 4ToOBI
3asBUTENIb MOT MIPETEHA0BATh HA CTAaTYC JKEPTBBI HapyIeHus KoHBEeHIINM, OH TOJKEH OBITh CIIOCOOEH J0Ka3aTh,
YTO OCHapuBacMas Mepa 3aTpardBalia ero HEIOCpPEACTBEHHO (cM., Hampumep, nemo "Oynen [op" w "[[ybaun
Bean Bymen" npotus Upmauauu [Open Door and Dublin Well Woman v. Ireland], 29 oxtsa6pst 1992 roxa, § 44,
cepust A, Ne 246). Tem He MeHee, CTaTyC )KEPTBBI MOXKET CYIIECTBOBATh AaKe B OTCYTCTBHE yIiepOa, KOTOPBIH
MMeeT 3HaYeHHe B paMKkax ctaThl 41 KoHBeHIMH, 171 menieil oTopoil TOMKEH yCTaHABINBATHCS TPHIHHEHHBIN
HapylIeHHEeM HMMYIIECTBEHHBIH W MOpaibHBIA ymepd (cMm., Hampumep, Aeno Baccunx npomus Hudepranoos
[Wassink v. the Netherlands], 27 centsi6pst 1990 rona., § 38, cepust A N 185 u Hnvxan npomus Typyuu [llhan v.
Turkey] [Bombmias [Tanmara], Ne 22277/93, § 52).

EBpOHCﬁCKHfI CyIl CUHUTACT BaXHbIM OTMCTUTH C CaMOI'0 Haydajla, 4YTO HC Tp€6y€TC$I BBIHOCUTL PCHICHUEC O
HaJIM4Yu WiIN OTCYTCTBUU B KOHBGHIII/II/I IpaBa Ha HOCTOﬁHyIO CMEpPTh WJIN HOCTOﬁHyIO )ku3Hb. OH OTMCYacCT,
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yro HMCK (B TOpSIAKE OCOOOTO MPOU3BOJCTBA) 3asBICHHBIN rocmoguHoM CaMmImenpo, B HCIAHCKHE CYIb,
colepxail TpeOOBaHME O TIPU3HAHMM €r0 MpaBa Ha BBIJAYy €r0 TEPAaleBTOM peEIenTa Ha JIEKapCTBa,
HEOOXOIUMBIE [T MPEAOTBPAIICHUS CTPAJaHUH, HEAOMOTaHHS U TPEBOTH, BHI3BAHHBIX €r0 COCTOSHHEM, YTO B
paMKax YTOJOBHOTO TIIpaBa HE paccMaTpWBaeTcs KakK COICHCTBHE CaMOYOMHCTBY H HE SBJISAETCS
MpaBOHAPYIICHWEM. 3asBUTENh BIOJIHE MOT YTBEPXKIOaTh, YTO OH OBUT 3aTPOHYT OOCTOSATENBCTBAMH,
CBSI3aHHBIMH CO CMepThIo TocmoanHa Camrenpo, HeCMOTPS Ha OTCYTCTBHE TECHBIX CEMEHHBIX CBS3EH C HHM.
Tem He Meree, EBporneiickmii Cyn cantaeT, 9To mpaBa, Ha KOTOPBIE CChIIACTCS 3asSBUTENb 110 CTaThsM 2, 3, 5, 8,
9 u 14 KoHBEHIINH, OTHOCATCA K KaTeTOPUH HE TOMJISKANHX repenade mpas. CienoBaTeinbHO, 3assBUTENb HE
MOJKET TOJIaraThCsi Ha 3TH MpaBa OT MMEHW rocmoamHa CaMmrefpo B KOHTEKCTE €ro pa3OUpaTeNbCTB B
HAIWJTHAJIBHBIX CyJaX.

Cchlnasicb Ha pelleHHe, BbIHECEHHOe KOHCTHTYIMOHHBIM CyAOM IO AaHHOMY Jneny, Espomnelickuit Cyn
MOBTOPSIET, YTO LEIBIO JKaIo00bl O HAPYIICHUH KOHCTUTYLHOHHBIX MpaB (amparo) sBIsieTCs 3aliuTa JIF0AeH OT
peanbHBIX M (PaKTUUSCKMX HapyILIEHWH WX OCHOBHBIX TpaB. [laHHasi mpouenypa He SBISETCS IOJXOJSIIUM
MPaBOBBIM CPEICTBOM IIPABOBOM 3aIIUTHI U1 UCTPEOOBAHMS U MOTYUCHHS OTBICYEHHBIX PEIICHUI IO Kanobam,
KacaloUIMUMCSl  TPEIIONOKUTENPHO  OMHMOOYHOTO  TOJNKOBAHHMSI WM HENPAaBWJIBHOTO  NPHMEHEHHS
KOHCTHTYIIMOHHBIX TOJIOXKECHUH M TMpeIHa3HAa4eHa TOJIBKO M MCKIIOYUTENFHO A TpeOOBaHMH, HAIPABICHHBIX
Ha BOCCTAHOBJICHHE WJIM 3alIUTy OCHOBHBIX IpaB IIPU INPEAoJaracMoM (akTHIECKOM M ICHCTBHTEIHHOM
HapymeHud. Henb3s Bo3naraTh Ha MCMAHCKHE BIACTH OTBETCTBEHHOCTb 332 HEBBINOIHEHHUE MPEANONaraeéMoro
00s13aTeNIbCTBA O MPUHATHH 3aKOHA O JeKpUMUHAIM3aun 3BTaHa3uu. Kpome Toro, Esponetickuii Cyn otMedaer,
4YTO IoCIIOauH CaMneﬂpo ymesl u3 XU3HH, KOraa OH 3TOro XOTEJ, U 4YTO 3adBUTCJIb HE MOXCT 3aMCHUTDH
rocrioguHa Camrieipo B OTHOILIEHUH €ro TpeOOBaHH O MPU3HAHUY MTPaBa YMEPETh C JOCTOMHCTBOM, ITOCKOJIBKY
TaKo€ MpaBo, IMpeamnojarad, 4YT0 OHO MOXKCT OBITE MPU3HAHO HAIIMOHAJIbHBIM MPaBOM, UMECT UCKIIOYUTCIIbLHO
JIMYHBIN U HE NOJUISKALIUIl Iepefayde XapaKrep.

EBpomnelickuii Cyx mnpumen K BBIBOTY, YTO 3asBUTEIb HE MOXET JAEHCTBOBaTh OT MMEHH TOCIOJHMHA
Camnenpo u cuuTaTh ce0s KepTBOW HapymeHus crtartedt 2, 3, 5, 8, 9 u 14 KonBenmuu, xak 310 Tpedyercs
cTatbel 34.

CrnenoBatenpHO, MaHHAS YacTh JKaJOOBI SBISIETCS HECOBMECTUMOW BBHIY OOCTOSTEIBCTB, OTHOCSIIUXCS K
COOTBETCTBYIOIIEMY iy (ratione personae) ¢ nonoxkenusimu KOHBEHIMY JUTS LeNel MPUMEHEeHUsT cTaTbu 35 §
1 1 no/mKHA OBITH OTKJIOHEHA B COOTBETCTBHH CO cTaThel 35 § 4.

Ha ocHoBanum BritensioxenHoro Esponeiickuii Cya eUHOTIIACHO TPU3HAET Kalo0y HelpruemMiIeMon'.

Ilpemmu npomue Coedunennozo Koponescmea [Pretty v. the United Kingdom],

ITocTranosienne EBponeiickoro Cyna or 29 anpeas 2002 roaa (:xajio06a Homep 2346/02)
OTKA3 JIATb OBSBATEJILCTBO O HENPUBJIEYEHWM K YIOJIOBHOM OTBETCTBEHHOCTH MVYXA 3A
TIOMOIIb CBOEM )KEHE B COBEPIIEHUM CAMOYBUICTBA; 9BTAHA3USI.

“39. Ocoboe 3HaYeHHE BO BCEX JeNax, paccMOTpeHHBIX EBponelickum Cyaom, IpHAaBagock 00s3aTenbCTBY
I'ocynapctea mo 3amute xu3HU. EBponeiickuii Cyn yOexaeH B TOM, 4TO "HpaBO Ha XKHU3HB', TapaHTUpyeMOe
cTaTbeil 2, He MOXeT OBITh MHTEPIPETUPOBAHO KaK KIIFOYaroniee B ceOs HeTaTMBHBIM acmekT. B To BpeMms kak,
Hanpumep, B KoHTekcTe ctatbu 11 KonBeHnuu, cBobona o0beqUHEHNI BKIIOYaeT B ceOs HE TOJIBKO MPaBO HA
BCTYIUICHHE B OOBEAWHEHNS, HO M COOTBETCTBYIOIIEE MPABO HE TIOABEPraThCs MPUHYXICHUIO K BCTYIUICHHUIO,
Esporeiicknit Cyn oTMe4aeT, 4To HMOHATHE CBOOOABI MOJpa3yMeBaeT HAIMYUE OINpEeIeHHOrO BBIOOpa MpH ee
ocymiectBiieHud (cM. aeno Hne, [oceiime u Ya6cmep npomue Coedunennozo Koponescmsa [Young, James and
Webster v. the United Kingdom], 13 aerycta 1981 roga, § 52, cepust A, Ne 44 u Cueypoyp A. Cueypoorconcon
npomue Hcnanouu [Sigurdur A. Sigurjynsson v. Iceland], 30 utons 1993 roga, § 35, cepus A, Ne 264). Cratbs 2
Konsennmu copmynmupoBana nHadge. OHa Ha KacaeTcs BOIPOCOB KauecTBa KU3HHU WM TOTO, YTO YEJIOBEK XOYET
JlefaTh CO CBOEHM JXH3HbIO. B TOW cTemeHu, B Kakoil 3TH acleKThl NPU3HAIOTCS TAaKUMHU BaXXHBIMHU IS
YeJIOBEYECKOT0 CYIIECTBOBAHMS, YTO TPEOYIOT 3aIIMTHI OT BMEIIATEeIhCTBA CO CTOPOHBI I '0CyAapcTBa, OHM MOTYT
OBITh OTpaXEHBI B NpaBaX, FAPAHTHPOBAHHBIX B JPYrHX CTaThsiX KOHBEHIMH WM B MHBIX MEXKIYyHApOIHBIX
JIOKyMEHTax Io mpaBaM 4esioBeka. Ctaths 2 He MOXKET 0e3 NCKakeHHs ee (POPMYIIMPOBKH, OBITh MCTOJIKOBAaHA KaK
MPEIOCTABIISIONIAS JHaMETPaIbHO MPOTHBOIOJIOKHOE TIPABO, & IMEHHO IpaBa yMEpeTh; KPOME TOTO, OHA HE MOXKET
CO3/1aBaTh MPaBO HA CAMOOIIPEIEIICHHE B CMBICIIC IPEIOCTABIICHHS JIMITY TIpaBa BEIOPATh CMEPTh, & HE JKU3Hb.
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40. CootBerctBenHo, Eppometickuii Cya cuuTaer, 4TO MPaBO YMHUPETh, OT PYK TPETHEro JUIA WIH C
MOMOIIBI0 TOCYIapCTBEHHBIX OPraHOB, HE MOXET OBITh BbIBeJeHO u3 cTatbu 2 KoHBeHmmu. D210
MOATBEpIKIAeTC W HemaBHO mpuHATONH Pexomenmammu 1418 (1999) INapmamentckoii accambOmen CoBera
EBpormns ...

52. ... Ha crpaganusi, KOTOpBIE MPOMCTEKAIOT M3 €CTECTBCHHO BO3HHUKAIOMIEH OONe3HH, (U3UUECKOW WIIH
NCUXUYECKOH, KOTOpBIE MOTYT, HJIM PHCKYIOT OBITh YCHJICHBI OOpAaIllCHHEM, CBS3aHHBIM C YCIOBHSAMH
CONEpKAHUS TOJA CTPaXKel, BBICBUIKOM WIM JAPYTMMH MepaMH, 3a KOTOpPBIE BJIACTH MOTYT HECTH
OTBETCTBEHHOCTh, paclpocTpaHsercss aeiictBue cratbu 3. (cM. geno /[. npomus Coeounennozo Koponescmea
[D. v. the United Kingdom] u Kunan [Keenan]... u bencauo npomus Coedunennozo Koponescmsa [Bensaid v.
the United Kingdom], Ne 44599/98, ECITY 2000-1).

55. EBporneiickuii Cya He MOXXET He MpOSBIISTH COYYBCTBHS K ONMACEHHSM 3asBUTEIBHHIBI O TOM, YTO 0Oe3
BO3MOXKHOCTH HPEKPaTUTh CBOIO JKM3Hb OHA CTAJKUBAeTCA C INEPCIEKTUBOM MydHuTenbHOM cmeptu. Hamo
NPU3HATB, YTO 3asBUTEIBHUNA (PU3NYECKH HECHOCOOHA COBEPIIMTH CaAaMOYOMICTBO cama, U B COOTBETCTBUH C
JEHWCTBYIOIINM 3aKOHOIATEIbCTBOM, €€ MYXK CTAJIKUBACTCS C PUCKOM YTOJIOBHOTO NPECIICAOBAHUS, €CIIH OKaXKET
eif momoms. TeM He MeHee, MO3UTUBHOE 00s13aTeNbCTBO ['OCymapcTBa, yIIOMHUHAEMOE B HACTOSIIEM Jesie, HE
BKJIIOYaET YCTPaHEHHE WM CMATYCHHE Bpela IIyTeM, KallpuMepy, NPEeJOTBPAILCHHS JI000r0 >KECTOKOTO
00paIeHnsi Co CTOPOHBI TOCYAApPCTBEHHBIX OPraHOB WJIM YACTHBIX JIMI, WJIHM IIPEIOCTABICHHS YIyUIICHHBIX
ycnmoBuid win yxona. OHo motpeboBano O oT ['ocymapcTBa yCTaHOBIICHHS CAHKIIMK 32 COBEpIICHHE NICHCTBUH,
HalleJICHHBIX Ha IPEKpalleHhe >KU3HH — 00s3aTeNbCTBO, KOTOPOE HE MOXKET OBITh BBIBEJCHO W3 CTaThu 3
Konpenuuu.

56. Takum obpasom, EBpomnetickuii Cyz 3aKkiIto4aeT, 4TO He BOSHUKACT HUKAKUX MMO3UTHBHBIX 00s3aTEIbCTB B
cooTBeTcTBMM co craTbedl 3 KoHBeHIMM, KOTOpble mOTpeOoBanmm Obl OoT [ocymapcTBa-OoTBETYHMKA AaTh
00513aTeNIbCTBO HE TPUBJIEKATh K YrOJOBHOW OTBETCTBEHHOCTH MY)XKa 3asBHUTEIbHUIBI, B CIIydyae, €ClId OH OBl
MOMOT €if MOKOHYHTH C COOOM, WM 00ECHeYnTh €My 3aKOHHBIE BO3MOXKHOCTH JUIS JIOOBIX JIpyrux (opm
TIOMOIIIK B COBEPIIIEHUH caMoyOuiicTa".

**Xaac npomue Illeeiiyapuu [Haas v. Switzerland], ITocranoBienne EBpomneiickoro
Cyna ot 20 siuBaps 2011 roaa, skajno6a nomep 31322/07
[OCYIAPCTBO HE MOXET BbITh ITOJIBEPTHY Thl KPUTUKE 3A OTKA3 B OKA3AHKH [TOMOIL B

COBEPILIEHNH CAMOYBUICTBA

(oTCcyTCTBHE HAPYIIIEHUS CTAThU &)

3asBUTENb, CTpaJaBIIMK OT TsDKENOW (GOpMBI adPEeKTHBHOrO OUIOJSAPHOTO paccTpoiicTBa Ha
NPOTSHKEHUH MPUMEPHO JBAJIATH JIET, PEUIMI, YTO OH OOJbBIIE HE MOT HTh JOCTOHHOH JKHU3HBIO.
Ilocne AByX IONMBITOK CyHIMIA 3asBUTENb MHOIBITAICA AOCTAaTh BELIECTBO, MPHUEM KOTOPOrO B
OTIpPEJICIEHHOM KOJWYECTBE MOI Obl MOMOYb €My MOKOHYMTH C COOOM HaleXHBIM M JOCTOWHBIM
oOpazoM. IlockonbKy JaHHOE BEHIECTBO ObUIO JOCTYNHO HCKJIIOYHUTEIBHO 10 PELENTy, 3asBUTENb
MOIBITAJICS AOCTATh €0 Y HECKOJIbKUX MICUXUATPOB, OJHAKO €ro MOMBITKA HE YBEHUAINUCH yCIiexoM. B
EBponeiickom Cyne 3asBuTens yTBepxkaan, 4ro craThs § KonBeHIMM Bo3narasna Ha ['ocynapcTBo
HO3UTUBHOE 0053aTENIbCTBO MO CO3JAHUIO YCIOBUH Ul HAJEKHOTO U 0e300JI3HEHHOTO CyMIHJIA.
Bnactu otknonmu ero xano0y. Ha ocHoBanuu craten 8 rocroanH Xaac yTBEpIKAall, 4TO €ro IpaBo
MIOKOHYHUTH ¢ C000i1 6e30MacHbIM U TOCTOWHBIM 00pa3oM ObuT0 HapyuieHo B LlIBelinapun B pe3ynbTrare
YCIIOBHi, KOTOpbIE HEOOXOANMO OBLIO BBIMOJIHUTH — M KOTOPBIE HE ObUTH BBITIOJIHEHBI — JUJISl TOTO,
YTOOBI UMETh BO3MOKHOCTh TIOJIYYUTh IEHTOOAPOUTAT HATPHSL.

Io HacTosIIEMY JieTy BO3HHK BOMPOC O TOM, JOJDKHO Jin Obu1o I'0Cy1apcTBO, HA OCHOBAHHHM MPaBa
Ha HEMPUKOCHOBCHHOCTh YaCTHOM JKU3HH, TAPAHTHPOBATH, YTOOBI OONBHOM, JKENAIONIMNA COBEPIIUTh
caMOyOHIfCTBO, MOT TIOJIyYUTh CMEPTEIBHOE BEINECTBO 0€3 pelenTa, B MOPSAKE OTCYTIUIEHHS OT
3aKOHA, YTOOBI IOKOHYHTE C CO0O0I HaAEKHBIM 1 0€300JIE3HEHHEBIM CIIOCOOOM.

Esponeiickuit Cyn otmerwn, uto [ocynapcrtBa-unenst Cosera EBpombl Obutn gajeku oOT
JOCTIKEHUS KOHCEHCyCa B OTHOLIEHHU IIpaBa 4ejloBEeKa Ha BHIOOp crocoba M MOMEHTa yxoja H3
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sxku3nu. EBpornetickuii Cyq npuiiien K BEIBOIY, 4T0 y ['ocynapcTB ObLIM IMIMPOKHUE MPEIESITBI CBOOO B
YCMOTPEHHUSI B 3TOM OTHOIICHHH. [IpuHMMas BO BHUMaHUE, YTO PHUCK 3J0YMOTPEOICHUH, MPUCYIIUX
cucTeMe, KOTopasi o0ecrieunBaeT JOCTYI K 3BTaHA3WU, HENB3sl HEN0OIeHHBaTh, EBponeiickuii Cyn
cornacuics ¢ aprymenToM llpaButenbcrBa IlIBeliiapuu 0 TOM, YTO 1Eh OTPAHHYCHHS HA TOCTYH K
MEeHTO0apOuTany HaTpus 3aKiIovajach B 3allUTe 37A0POBbS WM OOIIECTBEHHOW OE30MacHOCTH H
NpEe0TBPAIICHUH pecTyIuIeHud. TakuM 00pa3oM, He ObLIO JIOMYIIEHO HAPYIIICHUS CTaThH 8.

3ampoc 3asBuTens o nepeaade nena B bonpmyto [lanaty 6bu1 oTkinoHen komneruen 20 urons 2011
rojia Ha ocHoBaHuU ctaThu 43 Konsennuu u npasuia 73 Pernamenta Cyna.

JeJ10o Ha cTaauu paccMOTPEeHHUS

**Kox npomue I'epmanuu [Koch v. Germany], Pemienne EBponeiickoro Cyaa ot 31 mas
2011 roaa, :xayio0a Homep 497/09
OTKA3 BJIACTE TEPMAHUHU JIATh PA3PELIIEHUE [TAPAJIM30BAHHOMY [MALIMEHTY HA [IPUOBPETEHUE

MEJIMKAMEHTOB, KOTOPBIE MOI'YT BBI3BATb CMEPTDH

Kena 3asgBuTeNns crpajaiga OT MPAKTUYECKH MOJHOTO Mapajyya IMocie MaJeHus y 1Mopora CBOero
noma B 2002 romy. OHa HyXJanach B MCKYCCTBEHHOM BEHTHJISLUMHU JIETKUX U TOCTOSHHOM YXO7e
MEIWIIMHCKOTO TepcoHana. JKemass MOKOHYHTH >KH3Hb CaMOyOWHCTBOM, JKE€HAa 3asBUTENS IOAalia
3anpoc B denepanbHbIi MHCTUTYT JIGKAPCTBEHHBIX CPEJICTB M MEIAWIIMHCKOTO OOOpY/IOBaHHS O
MOJIyYECHUH CMEPTEJIbHOM J03bl TEHTOOApOWTada HATpus JUIsl COBEPIICHHMS CaMOYOHMICTBa B
JIOMamrHUX ycioBusax. [lomyduB oTka3 B paspeleHHd Ha TMoiydeHHe mpemapara, 12 ¢espams 2005
rojla OHAa COBEpIIWIA CaMOYOHMICTBO, BOCIIONB30BABIINCH YCIyraMd oOpraHm3anuu Jluraurac
(Dignitas). 3 mapra 2005 rojja UHCTUTYT MOJATBEPIHI MPUHATOE PEUICHUE, a B ampelie TOro XKe roja
rocrioguH Kox mojanm MCK O NpHU3HAHWK HE3aKOHHBIM JIAHHOTO PEIICHHUS, a TaKXkKe 00sI3aHHOCTH
WHCTUTYTAa TIPENOCTaBUTh €ro JKeHe HeoOXOoauMelid paspemeHue. [locme OTKIOHEHUS ¥CKa
AJMUHHUCTPATHBHBIM CyJIOM U AMNC/UIAIMOHHBIM cynoM 3emiiu CeBepHblii PeitH-Bectdanus, a takke
OenepanbubiM KOHCTUTYIIMOHHBIM cynoM, rocnogud Kox mopan xanoOy B Empometickuit Cyn mo
mpaBaM dYelloBeKa. B cBoeil kamoOe 3asBUTENh YTBEPXKAAN, YTO OTKa3 IPEIOCTaBUTH €ro JKEHe
paspelieHre Ha MOMy4YeHre CMEPTENbHON 036l IIpenapara HapyIIwi ee mpaBa o cTatbe 8 (paBo Ha
HENPHUKOCHOBEHHOCTh YAacTHOM M ceMelWHo »ku3HM) KOHBEHIMM, B YacTHOCTHM €€ TMpaBO Ha
JIOCTOMHYIO CMEpTh. 3asBUTENH TOXAIOBAJICS HA HApYIIEHWE €ro IMpaBa Ha HEMPUKOCHOBEHHOCTHh
YaCTHOM M CeMENMHOH >KU3HU BCIEICTBUE BBIHYKIECHHOM mnoe3aku B llIBeiliapuio A oka3zaHUA
TTOMOIIIY JKCHE B COBEPIIICHUU CYWIIHJIA. 3asBUTENb TAKXKe TOJIal *Kajao0y O HApyIIeHUH €ro IpaB 1Mo
crathe 13 (paBo Ha 3¢ (PEKTUBHOE CPEACTBO MPABOBOM 3all[UThI) HEMEIKHUMH CYJaMH, KOTOPhIC HE
MO3BOJIMJIM €My OCIIOPUTh peIlleHne WHCTHTyTa 00 OTKa3e B BhHIade €ro jeHe TpedyeMoro
paspemenus. XKanoba Obla Ipu3HaHa MPHUEMIIEMOH.

D. Coraacue nanueHTa Ha MEIMUMHCKUA OCMOTP WIH JieYeHHE

1. 06mue eonpocel, Kacaruiuecs coadiacuia nauuenma

Xogppman npomue Aecmpuu [Hoffmann v. Austria], Iocranosienue EBpomeiickoro
Cyna ot 23 utons 1993 roaa, sxano6a nomep 12875/87

PA3PEIIEHHE BOIIPOCA O TOM. C KEM U3 POJIUTEJIEM JOJIKHBI TIPOKUBATD JIETH, B 3ABUCUMOCTH OT

PEJIMTMO3HBIX YBEXJIEHMIA ("CBUJIETEJIM METOBBI"); OTKA3 OT IEPEJIMBAHMSI KPOBU

“28. 3asBUTENBPHUIIA JKAIOBANaCh Ha TO, YTO BepxoBHBIN cyn ABCTpUM ONpEAENNsI MECTO >KUTEIbCTBA €€
nereif, Mapruna u CaHIphl, C ee MyXeM, a HE C Heil [0 INpUYMHE ee TNPHHAUIC)KHOCTH K COOOLIECTBY
"Ceunerenu Merosl". YKenniuna 3asiBiiia 0 HapyIIeHUH €€ 1paB, YCTAaHOBJICHHBIX CTaThell 8 KaKk OT/AEeNbHO, TaK
1 B COBOKYITHOCTH CO cTaTheil 14 KoHBeHuu.
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31. Ilpu nonb3oBaHUM NpaBaMU M CBOOOAaMHM, rapantupyembiMu KoHBeHIMeH, crathst 14 mpepocraBisier
3aIIUTY OT Pa3M4YMi B OOpalIeHHM C JIMLIAMHM, HAXOMSLIMMHUCS B IIOXOXEM II0JI0KEHHHU, 0€3 OOBEKTHBHBIX H
pa3yMHBIX OCHOBaHHM (CM., B HYHCJIE OPYTUX aBTOPHUTETHBIX WCTOYHHWKOB, neno Cawdeu Taiimz npomus
Coedunennozo Koporescmsa [Sunday Times v. the United Kingdom] (aomep 2), 26 nosiopst 1991, § 58, BBImycK
A HOMED 217).

CHauana cjeqyeT YCTAaHOBHTb, €CTh JIM Y 3asBUTENIbHUIBIOCHOBAHHS YTBEPXKIATh, YTO OHA MOJABEPIIIACH
00pamIeHnio, OTIIMYHOMY OT OOpaIIeHHs ¢ OTIIOM AETeH.

32. IIpu onpenencHN MECTOKUTENBCTBA JeTeil — Ha MPOXHUBAaHKUE C HUMH IIPETEHI0BAIN 00€ CTOPOHBI —
C MaTepblo, a He ¢ oTHoM, , OkpyxkHO# cyn MHcOpyka u PernoHanbHBIN CyJl TOIKHBI OBUIM PELIMTH BOIPOC O
TOM, MOTJIA JIU 3asIBUTEIbHULIA OCYLIECTBIIATh YXOJ 3a JeTbMHU U UX BocnuTaHue. [Ipu 3ToM OHM NpUHUMAIHU BO
BHHMaHHE IIPaKTHYECKUE TTOCIIEICTBUS PETUTHO3HBIX yoexaenuii "Cuaereneii llerossr", BKito4as ux oTkas ot
TaKUX Ipa3JHUKOB, Kak PoxkmectBo m [lacxa, KOTOpble OOBIYHO MPa3JHYIOTCS OONBIIMHCTBOM aBCTPUICKOTO
HaCeJeHUs, UX MPOTECT B OTHOIIEHHM MNPOLEAYp MEpelIuBaHUS KPOBH U B LEJIOM HX TO3UIHUIO COLHUAIBLHOIO
MEHBIINHCTBA, KUBYIIETO 10 CBOUM COOCTBEHHBIM IPaBHJIaM.

33. Espomneiicknit Cyn mpu3HAeT, 9TO, B 3aBHCHMOCTH OT OOCTOSITENBCTB Jenia, (haKTOpHL, Ha KOTOPHIC
omupaicsi Bepxosuelii Cyn ABcTpuH B 000CHOBaHHE CBOETO PELICHHS, MOTYT CaMH MO ce0e CKIOHHTH YaIry
BECOB B I10JIb3Y OJJHOT'O POJMTENA, a He Apyroro. Tem He MeHee, BepxoBHbIit CyJ TakKe BBEN HOBBIH JIEMEHT, a
uMeHHO @ezepanbHBI 3aKOH O pPEIUTHO3HOM oOpasoBaHuu netedd (...). JlaHHBIH (akTop CTanm SBHO
omnpenensromum 11 Bepxosroro Cyna.

B cBa3u ¢ atum EBporneiickuit Cyn npusHaeT, 4To MUMeNHd MECTO Pa3iuuus B OOpallleHHMH U 4YTO JaHHBIE
pa3nuuMs ONpENCNSUINCh PEUTHO3HBIMM  YOSKIEHHAMH; 3TO 3aKJIIOYEHHE MOJAEP)KHUBAIOCH TOHOM H
dhopmynrpoBkoii 3akiroucHui BepxoBHoro Cyja OTHOCHTENBHO MPAKTUYCCKHX IOCICACTBUN PEIUTHO3HBIX
yOCKIICHHIA 3asBUTEIIS.

Takue pazauuuss B OOpallleHHH SIBISIOTCS JUCKPUMHHAIMOHHBIMH B OTCYTCTBHE "OOBEKTHBHOTO WU
pa3yMHOro OIpaBAaHus", T. €., €CIM OHU HE ONPaBIBIBAIOTCS "TPaBOMEPHOM LENbIO" U €CIM HET "pa3yMHOIO
COOTHOIIIEHHUS COPAa3MEPHOCTH MEXIY HCIIOJIB3yEMBIMH CPEACTBAMU M IIpeciieyeMoi menbio” (CM., B 4HCIe
JPYTUX aBTOPUTETHBIX UCTOYHHUKOB, Aeio Darby v. Sweden [Japou npomue [lseyuu], 23 oxtsadps 1990, § 31,
BEITycK A HOMep 187).

34. B cBoem pemmennn BepxosHsiii Cyn npecienoBall NpaBOMEPHYIO IIEJIb 3allUThl 30POBbS U IpaB JETeH;
0CTaBaJIOCh YCTAHOBHTb, OBLIIO JIN YIOBJIETBOPEHO BTOPOE TPEOOBAHHE.

36. ... HecMoTps Ha j1100bIe BO3MOXHBIC apTyMEHTHI B MOJIb3Y 00PaTHOTO, OTJIMYHE, OCHOBAHHOE, TTABHBIM
00pa3om, TOJIBKO Ha PETIUTHH, HE SABIISETCS MPUEMIIEMBIM.

B cBa3u ¢ atum EBponeiickuit Cyn He MOXET MPUHTH K BBIBOJY O TOM, YTO CYIIECTBOBAJIO pazyMHOE
COOTHOLLEHUSI COPA3MEPHOCTH MEXAY UCIOIb3yEMbIMU CPEACTBAMU U IPECIENYEMOI LIEIbI0; COOTBETCTBEHHO,
OBLJIO JOMYIIIEHO HAPYIIIEHHE CTaThU 8 B COBOKYIIHOCTH CO cTaThei 14.

I'nacc npomueé Coeounennozo Koponescmea [Glass v. the United Kingdom],
IMocranosiienue EBponeiickoro Cyaa ot 9 mapra 2004 roaa, :xajioda Homep 61827/00
HECAHKI[MOHUPOBAHHOE JIEYEHWE ChIHA 3ASIBUTEJIEN, UMEIOLLETO TSDKEIYIO CTEIEHb YMCTBEHHOM

Y [ICUXUYECKOM HETIOJIHOLIEHHOCTH, BE3 PA3PEILIEHUS CY IEBHBIX OPTAHOB

“61. 3assBUTENN yTBEPXKJIAJH, YTO PEIICHHE O HAa3HAYCHUH JTraMop(rHa NepBOMY 3asBUTEINIO 03 coriacus
BTOPOH 3asBUTEIBHUIIBI M BKIIOUCHHE pACIOpsDKEHHs 00 OTKasze OT peaHMMalMd B MEAMIMHCKYIO KapTy
MepBOro 3asBUTENsT 0Oe3 BeaoMa BTOPOH 3asBUTENLHMIIB! SIBISUTICH BMEIIATEILCTBOM B €r0 (PU3HYECKYIO H
NCUXUUYECKYI0 HEIIPUKOCHOBEHHOCTD, a TAK)KE B IIPaBa BTOPOH 3asiBUTENILHUIIBI, YCTAHOBIEHHbIE cTaThell 8. Ilo
MHEHHIO 3asBHUTENEH, TOT (haKT, 4TO3 PYKOBOACTBO OOJNBHHUILI HE OOpPAaTHIIOCH K HAIMOHAIBHBIM CyJIaM MpH
NPUHATHA PEIICHUS O MEAMIIMHCKOM BMEIIATeNbCTBE O3 CoTrjiacusi BTOPOH 3asBUTEIBHHILI NPHBEIO K HE
IIPEeyCMOTPEHHOMY 3aKOHOM BMEUIATEILCTBY B IIPABO MEPBOrO 3asIBUTEIIA.
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70. EBponeiickuit Cyn oTMeuaer, 4TO BTOpas 3asBUTEIbHUIIA, SBILIONIAACS MATEPbIO MEPBOTO 3asBUTEINS
(peOeHKa C TSDKENOW CTEeNeHbI0 MHBAJIMIAHOCTH), BEICTYIAla B KAUYECTBE €ro 3aKOHHOTO INpecTaBuTeNs. TakuM
o0pa3oM, OHa ObUIa HajelieHa NPABOM BBICTYNATh OT €ro MMEHH W 3aIlHIIaTh €ro MHTEePECHl, B TOM 4YHCIE B
cdepe MeAUIIMHCKOr00 JiedeHus. [IpaBUTENBCTBO OTMETHIIO, YTO BTOpas 3asBUTEIFHHIA paHee IPH HOMEIICHUH
nepBoro 3asButenss B OonbHUIY CBsTOM Mapum Jaja cBoe coIjlacHe BpadaM Ha IPOXOXKACHHE UM
OIIpeNIeNICHHBIX KypcoB Je4eHus (...). TeM He MeHee, COBEpIICHHO OYEBHIHO, YTO CTOJKHYBIINCEH C PeabHBIMU
00CTOSTENILCTBAMU NPUMEHEHUS IHaMOp(pHHA K IIEPBOMY 3asBHUTENIO, BTOPAsl 3asBUTENBHUIA BBIPA3Ma CBOE
MIOJTHOE Hecorjlache ¢ JaHHOH (opMoii nedeHus. Bo3pakeHns BTOpoW 3asiBUTENBHUIBI HE OBLIN IPHUHSITHI BO
BHHMaHHME, HECMOTpsI Ha ee INpojonKarolumecs Bo3pakeHus. EBpomeiickuii Cyn cumTaer, 4To peUIEHHE O
NPOBEJCHUM JICUCHUSI IEPBOTO 3asBUTEIS BOIPEKH BO3PAKCHUSM BTOPOH 3asBUTEIBHUIBI TPUBEIO K
BMEIIATENILCTBY B IPaBO IEPBOTO 3asBHUTEINSI HA HENPHUKOCHOBEHHOCTh €TI0 YAaCTHOW XXM3HHU, B YAaCTHOCTH, €TO
npaBa Ha (PU3UUECKYI0 HENPUKOCHOBEHHOCTH (10 MOCIEAHEMY IIYHKTY CM., C YUETOM HEOOXOANMBIX U3MEHEHHUH,
Xu Y npomus Hudepnanoos [X and Y v. the Netherlands], 26 mapta 1985 roma, § 22, cepust A, Homep 91;
Ipemmu npomus Coedunennozo Koporescmea [Pretty v. the United Kingdom], sxano6a 2346/02, §§ 61 u 63,
ECITY 2002-111 u 4. @. npomus Typyuu [Y.F. v. Turkey], xamno6a 24209/94, § 33, 22, mrons 2003 roma). Kpome
TOT0, HEOOXOMIMO OTMETHUTH, YTO [IpaBUTENBCTBO TaKKe 3a0CTPUIJIO BHUMAHHE HA MHEHHH O TOM, 4YTO Bpadd
UMENN JIeNI0 C SKCTPSHHOW CUTyanueid (Halndne KOTOPOW He MPHU3HABAIOCH 3asBUTENSAMH) W OOS3aHBI OBLIN
NPEIIPHHITH CKOpPEHIe Mephbl B HHTepecax MepBoro 3asBuTeld. TeM He MeHee, JaHHbBIH apryMeHT He yMaJsieT
(akTa BMeNIATENbCTBA : OH, CKOpee, CBHUICTEIbCTBYET B MOJIb3Y HEOOXOMUMOCTH BMEIIATENILCTBA U JOJDKCH
paccMaTpuBaThCs B ITOM KOHTEKCTE.

77. OTHOCUTENBHO TIpaBOMEPHOCTH Tpecienyemoil memu, EBpomelickuii Cyn oTMmeuaeT, 4YTO Mephl,
MpEATNpUHATBIC MCANIEPCOHATIOM 6OJ'II>HI/I[II)I, OBLIH HanECJICHbI, B COOTBCTCTBUU C KIMHUYECKOU OL[CHKOI‘/’I, Ha
obecrieueHre MHTEPECOB IepBOro 3asButens. B cBsa3u ¢ atuM, EBponeiickuii Cya oTMeyaeT, 4To B 4aCTUYHOM
pemenun ot 18 mapra 2003 roga o IpUEMIEMOCTH KajloOBl OH OTKJIOHHJI BCE NPEITOJIOKEHHUS, CleJIaHHbIe Ha
OCHOBaHMM cTaThbil 2 KOHBEHIMH, O TOM, YTO HAMEPEHHEM JOKTOPOB OBLIO IO COOCTBEHHON WHHIMATHBE
YCKOPHUTH CMEPThH NEPBOTO 3asBUTEINS IyTeM Ha3HAUEHHs eMy AnaMop(rHA WM BKIIOYEHHS PACTIOPSDKEHHS 00
OTKa3e OT PEaHNMAIIUH B €70 MEIUIUHCKYIO KapTy.

78. B oTtHOmEHNN "HE0OXOMMUMOCTH'"' TaKoro BMemaTenbcTBa EBpomefickmii Cynm oTMedaeT, YTO CHUTYyalws,
BO3HHKIIAsi B OoipHUIE CBsaToit Mapun B iepron Mexxay 19 u 21 okrsa0pst 1998 roma He MOXKeT paccMaTpUBaThCS
M30JIMPOBAHHO OT OOCYXICHHH, KOTOpPbIE MMEIH MECTO paHee, B KOHIIC MIONA M Hadaye ceHTIOps 1998 roma
MEXIy MEIIEPCOHaNIoOM OOJIbHUIILI U BTOPOH 3asBUTEIBHUIICH OTHOCHTENIBHO COCTOSIHHSL 3I0POBBsI NEPBOTO
3asBUTENS] M JIGHCTBUAX MEANEpCOHaa B CiIydae JKCTPEHHOH cuTyaruu. Bpauw OoJbHMIBI OBLIH, OYEBHIHO,
00€ECIIOKOEHBI HEXENaHUEM BTOPOM 3asBUTENILHHUIIBI CJIENOBATh UX PEKOMEHIAIMAM, B YACTHOCTH, UX MHEHHIO O
HEOOXOAMMOCTH  WCIHOJIB30BaHUS MOpGHHA JUIA OOJIETYEHUs] COCTOSHMSA IIEPBOTO 3asBUTENS B CIydae
MOCJIEAYIONIETo MpucTymna 6oe3Hu. Henb3s He OTMETHUTH TOT (akT, 4TO JOKTOP Y OJIKEP OTMETUII B CBOMX 3aITHCSIX
ot 8 ceHrsops 1998 roma, 4TO pemaTh CHUTYalWIO, CIOKUBIIYIOCS CO BTOPOW 3asBUTEIBLHUICH, BO3MOXKHO,
npunercs B cyneOHoM mnopsake. JlokTop Xamer mpuIres K TakoMy jK€ BBIBOAY B XOJAE BCTPEUM CO BTOPOM
3asBUTENBHUIICH, UMEBIIeH MecTo 9 ceHTAOPA (...).

79. Espormeiickuit Cyn He TONYYHI YAOBICTBOPUTEIBHBIX OOBSICHCHHH MPHYIHMH, MO KOTOpeIM DoHL
HAIMOHAIBHOM CITyOBI 37[paBOOXpaHEHMS] HAa ITOM CTaAMM HE MBITAICS JOOMTHCS BMENIATENbCTBA BhICOKOTO
Cyna. B Tedenne BhIIIEyTOMSHYTOTO IIEPHOAA IPOTHO3BI BPaueii OTHOCUTEIBHO CIIOCOOHOCTH MIEPBOTO 3asBUTEIIS
MPOTUBOCTOSITH JAANBHEHUIIIMM MPUCTYIaM OBLIN KpalHe HEyTEIIUTEeIbHBIMU. Y HUX HE OBIIO HUKAKUX COMHEHHH
OTHOCHTENIFHO TOTO, YTO BTOpas 3asSBUTENFHHUIA HE COTJIACUTCA C TPEIaraeMoil MMH METOAWUKOW JIe4eHHS.
Heo6xoanmo npu3HaTh, YTO BTOPas 3asSBUTEIFHUIIAMOITIA MIepeiaTh BOIIPOC Ha paccMoTperne Bricokororo Cyna.
Tem He MeHee, yUUTBIBas O0OCTOSITENHhCTBA Jejia, Ha POHJE HAIMOHAIBLHOW CITY>KOBI 37paBOOXPAHEHUS JIEXKalo
OpeMs 1o MPUHATHIO Mep 110 CBOEH MHUIIMATHBE M PA3PELINTh CIOXKUBIIYIOCS CUTYAIHIO , TPHHUMAs BO BHIMaHHE
BO3MO)KHOCTh BOSHUKHOBEHHS SKCTPEHHOM CUTYaINH B JATbHEHIIIEM.

80. EBpomeiicknii Cya MOXeT NpU3HATh, YTO BpPadd HE HMENIM BO3MOXKHOCTH NPEIBHIETh TOH CTENCHU
NPOTHBOCTOSIHUSI U BPaKIeOHOCTH, KOTOpPSi B JEHCTBUTEIILHOCTH BO3ZHUKIA IOCJIE IOBTOPHOTO TOMEIICHHUS
HepBoro 3asBuTest B 0osbHUIYY 18 okTsa0pst 1998 rona. Tem He MeHee, HeCMOTps HA yTBepkIeHHe [IpaBuTenscTBa
0 TOM, YTO TSDKEJIO€ COCTOSHHE IEPBOrO 3asBUTENSl CTABUJIO Bpauyed B CTPOrME BPEMEHHBIE PaMKU M JeJalo
obpanienne Ponma HanMOHAIBHOM CiTyKObl 37paBoOXpaHeHHs B Bricokmit Cyn HepealucTHYHBIM, WMEHHO
orcyrctBue obpamieHus Ponna B Bricokuii Cyn Ha Oosiee paHHEM dTare yCyryOuIo CJI0KUBIIYIOCS CUTYALHIO.

81. Ilpu stom Eponeiickuit Cyn He yOexaeH B ToM, 4ro DOHJ HAIIMOHAIBHOMN CITYKObI 3paBOOXpaHEHHS
HE MOT B IKCTPEHHOM MopsiaKe oOpaTutbcs B Bricokmit Cyx mocie TOro, Kak CTajo SICHO, YTO BTOpas
3asBUTEIBbHUIIA TBEPAO BbIpa3Wia CBOE HECOINIacHe C NPHMEHEHHEM AnaMop(UHa K MEPBOMY 3asBUTEINIO.
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OnHako Bpayu M rOCYJapCTBEHHBIC CIIy’Kallle IOTPaTWIIM UMEIOLIEeeCsl Y HUX OrpaHMYeHHOE BpeMs Ha To,
9TOOBI HABsA3aTh CBOC MHEHUE BTOPOI 3asBUTENbHUIIC. B cBsi3u ¢ 3tum EBponeiickuii Cyn otmedaeT, uto DoHJ
HAaIMOHAIIBHOM CITyKOBI 37]paBOOXpaHEHH CMOT 00ECHEYHNTh IPHUCYTCTBHE MOIMIEHCKOTO ISl OCYIECTBICHHS
KOHTPOJIS 32 XOJJOM IIEPErOBOPOB CO BTOPOH 3asBUTEIBHUICH, HO, KaK HU CTPAaHHO, HE MPHHSIN BO BHUMAHHUE
BO3MOXKHOCTH oOpamierns B Bricokmii Cyx, HeCMOTps Ha TO, 4TO " TpoIenypa B HENAX COOIIOICHISI HHTEPECOB
CTOpPOH MOJXeT OBITh BO30OY)KAEHA B KpaTdaimme cpoku” (cM. pemeHue rocmonuHa cyasn Ckorra beiikepa B
Bricokom Cyne, maparpad 38...).

82. Nanee Empomnetickuit Cyx Taroke 3asBIISE€T O TOM, YTO IPUBEACHHBIE (DaKTHI HE MOJKPEIUIIIOT apryMEeHT
[IpaButenscTBa O TOM, YTO BTOpas 3asBUTEIBHHUIIA COTJIACHIACH C NPUMEHEHHEM JHaMopduHa K MepBOMY
3asBUTENIO, B CBETE MPEIBIAYIINX 00CYKACHHH, KOTOphIe Y Hee Obutn ¢ Bpauamu. He cuurtas toro ¢akra, 4ro
9TH pPa3roBOpHl KacajuCh NPUMEHEHHS MOp(UHA K IEpBOMY 3asBUTEIIO, HEBO3MOXXHO YyTBEPXKIaTh C
YBEPEHHOCTHIO, YTO COTJIacHe, JaHHOE BTOPOH 3asiBUTENILHUIECH, OBLIO JOOPOBOJIBHBIM, SIBHBIM U OCO3HAHHBIM.
B nmroboMm ciydae, BTopas 3asBUTENBHHIA SICHBIM 00pa3oM OTO3Bajla CBOE COTJlacue, M Kak Bpaud, Tak 1 DoHx
HallMOHAJILHO CITyKOBI 3{paBOOXPaHEHUS JOJDKHBI OBIIIM C JOJDKHBIM YBa)KEHHEM OTHECTHUCH K U3MEHEHHIO €e
MHEHHS 10 JaHHOMY BOIIPOCY ¥ HEe OCYIIECTBIIAT I'PYObIX MONBITOK IPEOIOIETh €€ CONPOTUBIICHHUE.

83. C yuerom oOcrosTenscTB nmaHHOro nena EBpomeiickmit Cyn cumTaeT, 9TO pEIICHHME BIacTei
MPOUTHOPHPOBATh BO3PAXKEHHUS BTOPOW 3asBUTENBHHUNBI 110 IOBOAY MNPEIJIOKECHHOTO JICYEHHS B OTCYTCTBHC
paspermeHus Ha TO cyneOHBIX OpPraHoB MPHBEJIO K HapymeHuto ctatbu 8§ KonBeHunu. [IpuHNMas Bo BHUMaHHE
JIaHHBIN BBIBOJ, EBpomeiickuii Cyn He cuMTaeT HEOOXOAMMBIM PACCMATPUBATH OTAEIBHO XajloOy 3asBHTENCH
OTHOCHTEJIFHO BKJIIOYEHHS PACIOPSIKEHHS 00 0TKa3e OT peaHNMAINH B MEAUIIMHCKYIO KapTy IIEPBOTO 3asBUTEIIA
0e3 coryacus M BeJOMa BTOPOW 3asBUTEJIBHUIIBL. B COOTBETCTBHMH CO CBOMM pEIICHHEM O MPUEMJIEMOCTH
xkanmober  EBpomeiickuit Cya, TeM He MEHEe, OTMEYaeT, 4YTO BBIIICYIOMSHYTOE pPAaCIOpSHKEHHE Kacaloch
HCKIIIOYUTEJIIbHO 3allpeTa Ha NTPUMEHCHNUC MHTCHCUBHOI'O MaccCaxa cepala u BCIIOMOTaTeIbHOM HCKyCCTBeHHOﬁ
BCHTUJIALMHU JICTKUX U HE UCKIIIOYAJIO UCIIOJIb30BAHUA APYTUX METOJOB COXPAHCHUA JKU3HU MEPBOTO 3aABUTECIIA,
TaKUX Kak o0eclieueHne ero KUCIopoaom”.

HAnno npomue Iepmanuu [Jalloh v. Germany] , IocranoBaenune Boabmoii ITamaTsl
EBponeiickoro Cyna ot 11 uroas 2006 roaa, :xajio6a nomep 54810/00

HACWIbCTBEHHOE BBEJIEHUE PBOTHBIX TPENAPATOB C IEJIBIO TOJIVUEHUS JIOKAZATEJILCTB
COBEPIIEHUSI TTPECTYIUIEHMSI, CBSI3AHHOIO C HE3AKOHHBIM OBOPOTOM HAPKOTHUKOB;
WCIIOJIb30BAHUME TIOJYYEHHBIX HE3AKOHHBIM ITYTEM JOKA3ATEJBCTB B XOJIE CYJIEBHOT'O
TMIPOLIECCA

"IIpenmoJiaraemoe HapyumeHne craTbu 3 KoHBeHIuM

68. Espomneiickuii Cyq mocTaHOBWIJI, 4TO '"OECUYENOBEUYHBIM'', CPEAM MPOYEro, ObUIO OOpalieHHe, KOTOpoe
ObuT0 3apaHee 00IyMaHO, MPOAOJDKAJIOCH HAa TPOTSKEHWH HECKOJIBKHX YacOB TOAPSA M BBI3BAIO JIMOO
JICWCTBUTENILHBIC € TEeJIECHBIE MMOBPEKAEHHUS , JIMOO U CUIIbHBbIE (DU3UUECKHE M JIyLIEBHbIE CTpaAaHus (CM. JeJo
Jlabuma npomue Umanuu [Labita v. Italy], [Bonbias [Manara], sxanoba Homep 26772/95, § 120, ECITY 2000-
IV). OGpamenue cuntaeTess "YHU3UTENbHBIM" B ClIydae, €CJIM OHO BBI3BAJIO Y JKEPTB YyBCTBO CTpaxa, 00JIM U
HETIOJIHOIIEHHOCTH, CIIOCOOHBIE MX YHU3UTB a TaKKe MOJBEPraloT Cephe3HOMY HCIBITAHUIO MX (PU3NUECKYIO U
MOpPaJIbHYI0 YCTOHYUBOCTH (cM. geno Xypmado npomue [llgeuyapuu [Hurtado v. Switzerland], ortuer
EBpomnetickoit komuccun ot 8 uronst 1993 rona, § 67, cepusst A Homep 280), WM OHO HOCIIIO TaKOH XapakTep,
YTO 3aCTaBUJIO XKEPTBY ACHCTBOBATH BOIPEKH CBOEH BOJIC WIIM COBECTH (CM., HanpuMmep, aeno Janus, Hopsezus,
Hlseyus u Huoepnanovr npomue [peyuu [Denmark, Norway, Sweden and the Netherlands v. Greece]
("rpeueckoe neno") xxanoda Homep 3321/67 u ap., oruer EBponeiickoit Komuccuu ot 5 HosiOpst 1969 roxa, crp.
186, Exeronnuk 12; Kunan npomue Coedunennozo Koponescmsa [Keenan v. the United Kingdom], sxamo6a
HOoMep 27229/95, § 110, ECITY 2001-1l1). Bomee Toro, mpu ONpemeNeHHH TOTO, MOXHO JH PACIECHHTbH
oOpamieHne "yHU3UTEIBHBIM 10 cMbICTy cTaThi 3 KoHBeHIMHM, ogHMM U3 (pakTopoB, KoTopsle EBpomneickuit
Cyn Oymer mnpuHMMarh BO BHHMaHHE, 3TO BOIPOC O TOM, SBISUIOCH JIM YHIDKCHHE W OCKOpOJIeHHE
YeJIOBEUECKOT'0 JIOCTOMHCTBA COOTBETCTBYIOIIETO JIMIIA €r0 UCTUHHOW LEJIbI0, XOTSI OTCYTCTBHE ITOJIO0HOM Lesn
HE HCKIIOYaeT (GakTa HapyLIeHHs YHOMSHYTO#H ctate (cM. neno Paununen npomus Puuaswouu [Raninen v.
Finland], 16 nexabps 1997 roza, § 55, Otuerst 1997-VII; ITupc npomus I'peyuu [Peers v. Greece], xanoba
HOMep 28524/95, §§ 68 u 74, ECITY 2001-11l; Iipaiic (Price), ..., § 24). Hakazanue wim oOpamieHue, CBI3aHHOES
C HHMM, MOXET pacleHHBaThCs Kak "OecuesoBeyHoe" WM "yHU3HTENbHOE" TOJIBKO B TOM Cllydae, €ciH
NPUYMHEHHBIC CTPaJaHUsl U YHIDKCHHE BBIXOJT 338 PAMKH HEH30€)KHOTO JJIEMEHTa CTPAJaHus WK YHIKCHUS,
CBSI3aHHOTO TIPUCYIIETO COOTBYTCTBYIOIIEH (opMe NpaBOMEpPHOro obOpalleHne WIM Haka3aHdhs (CM. AeJo
Jlabuma [Labita], ..., § 120).

© Coger Epponsl/Eponeiicknii Cyx o npaBam 4enoseka, 2012 T. 24




ITPOBJEMBI BUOITUKH B CBETE CYJAEBHOM IMPAKTUKHA EBPONENMCKOIO CY/JIA 11O IIPABAM YEJIOBEKA

69. OTHOCUTENIBHO  MEIMIMHCKOrO BMEIIATENbCTBA, OCYIIECTBISCMOr0 B OTHOLICHHH 3aKIKOYECHHOTO
BOIIPEKH €ro Wiu ee Boue, cratbs 3 KouBeniuu o6s3biBaer [ocymapctBo obecreunBarth uX (U3HUECKOE
6J1aromosydue JIUIICHHBIX CBOOOIBI JIUII, HAIIPUMED, ITYTEM MPEIOCTABICHHIS UM HEOOXOIMMOr0 MEAUIIHHCKOTO
obcmyxnBanust. COOTBETCTBYIONIME JIHIA, TEM HE MEHEe, OCTAIOTCsA IOJ 3amlUTON cTaThMl 3, TpeOOBaHWS
KOTOPOW He IOIMYyCKalT HUKakux otcryrueHuii(Myusens [Mouisel], ..., 8§ 40; Iennaouti Haymenxo [Gennadi
Naoumenko], ..., § 112). Jlrobas TepameBTHYECKass Mepa, HEOOXOMMMass C TOYKH 3PEHHS YCTAHOBJIECHHBIX
MEANLUHCKHUX IPHUHIKIIOB, B IPHUHIKIIC, HE MOXET PACLCHUBATHCS KaK OECUEIOBEYHAS UM YHU3UTEIbHAS (CM.,
B 9acTHOCTH jeno Xepyeegpansu npomus Aécmpuu [Herczegfalvy v. Austria], 24 cents6pst 1992 rona, § 82,
cepust A, xanoba aomep 244; l'ennaouti Haymenxo [Gennadi Naoumenko], ..., § 112). Drto kacaercs, B
YACTHOCTH, MPUHYIAUTEIBHOIO KOPMJICHHUS C LEJbI0 IMOIEPIKAHMS KUZHEHHBIX CHJI 3aKIIOUCHHOTO, KOTOPBIN
CO3HATENILHO OTKA3bIBAE€TCsA OT mprema nuiny. Tem He menee, EBponeiickuii Cyn 00s3aH yIOCTOBEPUTHCS B
HaIUYMK YOEeUTENbHBIX J0Ka3aTeIbCTB MEAUIUHCKON HEOOXOUMOCTH MPUMEHEHHS JaHHBIX MEp, & TAKXKE B
HAIUYMKd W COOJIIOJEHMH [POLECCYyAlbHBIX TapaHTHii 0pM HPHHATHH pellcHUs (HampuMep, B Cilydae
OPUHYAUTEIBHOTO KOopMiteHus1) (eM. Heemeporcuykuii npomus Yipaunwr [Nevmerzhitsky v. Ukraine], sxazoba
HOMep 54825/00, § 94, 5 ampemnst 2005 roxa).

70. Crateu 3 u 8§ KoHBeHIINH, B IPUHIINIIE, HE 3aMPEIIalOT MPUMEHEHUS MEIUIINHCKUX TPOLEAYpP BOIIPEKH
BOJIE M0JI03PEBAEMOT0 C IIENbIO MOYyYSHHUS T0KA3aTeIbCTB COBEPIICHHOTO UM IIPECTYILICHHUS JaKe KOT/Ia 3TO He
00YCIIOBIICHO MEIMIMHCKOW HEoOXoAuMOCThi0. Tak, MHCTUTYThl KOHBEHIMH YCTAHOBMJIM B HECKOJBKHX
Clly4asix, 4To 0TOOp 00pa3lOB KPOBU WIIK CIFOHBI BOIIPEKH BOJE MO03PEBAEMOro sl Ieell pacclie0BaHus
MPECTYIJICHHUS HE HAPYIIHI 3TH CTAThH B 0OCTOATENILCTBAX PACCMOTPEHHBIX UMH JIEN (CM., CPEH POYETO, JIEIO0
X. npomus Huoepnanoos [X. v. the Netherlands], sxano6a Homep 8239/78, Pemenne Esponeiickoit Komuccnu ot
4 nexabps 1978 rona, "Pemenust u otuetsl”, Boim. 16, crp. 187--189; LlImuom npomus I'epmanuu [Schmidt v.
Germany], Pemenwe ot 5 smBaps 2006 roma, »xainoba Homep 32352/02). Dto Kacaercs, B YaCTHOCTH,
NPUHYIUTEIBHOTO KOPMJICHHS C 1EJbI0 CIACeHUs JKH3HHM OIPEAEJCHHOIO0 3aKIII0YEHHOr0, KOTOPBI
CO3HATENBHO OTKa3bIBaeTCs OT npuema nuuy. Tem He MeHee, EBponetickuii Cyn 0053aH yJOCTOBEPHUTHCS B TOM,
YTO CYLIECTBOBAHHE MEJUIIMHCKOW HEOOXOAMMOCTH OCHOBAaHO Ha YOCIUTENbHBIX JOKA3aTENbCTBAX, a TAKIKE
yOeMUThCS B HAIMYUK W COONIOJCHHUH IPOLECCYaNbHBIX TAapaHTH NPU MPHUHSITUU PELICHUS, HAlpuUMmep, O
npuHyauTeabHOM KopmuiieHuu ((cM. nmeno Heemepowcuykuti npomue Yxpaunw: [Nevmerzhitsky v. Ukraine],
*Kanmoba Homep 54825/00, § 94, 5 anpens 2005 roga).

71. Tem He MeHee, J000e OOpaleHHe K MPUHYTUTEIHHOMY METHUIIMHCKOMY BMEIIATEIBCTBY C IIENBIO
OOHapy»XeHHs [[OKA3aTelbCTB COBEPINCHHS MPECTYIUIEHHS JODKHO OBITH  yOEMUTENBHO 00OCHOBAHO
(hakTHIECKUMH 0OCTOSITEILCTBAMHU KasKI0TO KOHKPETHOTO Jeia. JlaHHOe yTBEpKAeHHEe 0COOEHHO MPUMEHUMO B
crydae, KOTJa TpOIe[ypa HampaBlicHA HA H3BATHE M3 YEIOBEYECKOTO TeNa PEalbHBIX [OKAa3aTelIbCTB
NPECTYIJIEHHUsI, B COBEPIICHUH KOTOPOTO OH Iojao3peBaeTcs. KpaliHe HAaCHIILCTBEHHBIM XapakTep Moa00HOTOo
BMEIIATENLCTBA TPEOYET KPUTHYECKOTO PACCMOTPEHHS BCEX COMYTCTBYIOIIUX OOCTOSTENBCTB. B 3TOM
OTHOIIIEHWH JIOJDKHOE€ BHHMAaHHE HEOOXOIMMO YAEATh TSHKECTH PACCMATPHBAEMOrO MpeCTyIUleHHs. Bractu
TaK)Ke JOJIKHBI [IPOJIEMOHCTPUPOBATh, YTO OHH MPHHSUIA BO BHUMaHHE AIbTEPHATUBHbBIE METO/IbI 0OHAPYKEHHSI
JoKazatenbeTB. KpoMe Toro, mogobHas mporeaypa He J0JKHA HECTH B ce0e yrpo3bl IPHINHEHUS JIHTETLHOTO
BpEJia 3I0POBBIO TTOJI03PEBAEMOTO (CM. C YYETOM HEOOXOIMMEIX TPABOK CIIEAYIOIINE BBINIEYITOMSIHYTEIE J€ja:
Heemeporcuyxuti [Nevmerzhitsky], 88 94, 97; [lImuom [Schmidt]).

72. Bonee TOro, Kak W B Cilyyae ¢ MNPOLEypaMu TEPareBTHUECKOI HAMIPABIEHHOCTH, CII0CO0, MOCPEICTBOM
KOTOPOT'O 3asBUTEIb [TOJIBEPTaeTCsl MPUHYAUTEIbHBIM MEIUIUHCKUAM TPOLEyPaM Ui U3BSTHS JOKA3aTEIbCTB
U3 €ro Teja, He JOJDKEH MNPEBBbINIATh MHUHUMAJBbHBIH YPOBEHb >KECTOKOCTH, YCTAHOBJICHHBIH NpEIECHTHO
npaktukoil EBpomnerickoro Cyna no cratee 3 KonBeHuun. B yacTHOCTH, cielyeT NIPUHUMATh BO BHUMAaHHE TO,
UCIIBITBIBAJIO JIM COOTBETCTBYIOIIEE JIMIO CHIbHYIO (U3MYECKYI0 OO0JIb WM CTpaJaHue B pe3yJbTaTe
MPUHYINTEIBHOTO BMENIATENLCTBA MEAUIIMHCKOTO Xapakrepa (cM. aeno I[lemepc npomue Huoepranooe [Peters
v. the Netherlands], sxaino6a momep 21132/93, pemenne Komuccuu ot 6 ampenst 1994 rofa; BelenpuBeIcHHOS
neno HImuoma [Schmidt]; Beimenpusenennoe aeno Hesmeparcuyxozo [Nevmerzhitsky], 88 94, 97).

73. ApyruM BaKHBIM (haKTOPOM B TAKHX JIE€aX SBISETCS BOIPOC O TOM, HA3HAYANIACH JIM M BBIMNOJNHSIACH JIH
NPUHYAUTEIbHAS MEIULIHCKAs MPOLeaypa BpayaMd M HAXOIMIICS JIM MPU 3TOM 3asBUTENb MO MOCTOSHHBIM
HaOIIOICHUEM Bpaueil (cM., Hanpumep, neno HMauowckos npomue Boneapuu [1lijkov v. Bulgaria], xxano6a Homep
33977/96, pemenne Komuccun ot 20 okts16pst 1997 rona).

74. IpyruM UMEIOIIMM 3HaueHHe (HaKTOpOM SIBIIETCS TO, IPHBEIO JIM MPHHYAUTEIBHOE BMEIIATEIbCTBO
MEIMIUHCKOTO XapakTepa K YXYAILICHHIO €ro WK €€ COCTOSHHUS 3JOPOBbS M HMENO JIH OHO JOITrOCPOYHBIE
MOCIE/CTBHUS IS €r0 WM €€ 370pOBbst (CM. BhImenpuBeneHuoe aeno Mausckosa [llijkov], ¢ yderom
HEOOXOAUMBIX u3MeHeHui, Kpacmanos npomue bonrapuu [Krastanov v. Bulgaria], xano6a nomep 50222/99, §
53, 30 cents6ps 2004 rona).
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79. OTHOCHTENBHO crocoba BBEAEHHS PBOTHBIX Npenaparos Esponeiickuit Cyn oTMedaeT, 9To mocje 0TKasza
3asABUTENA NPUHATH UX JOOPOBOJILHO OH YAEPKHMBAJICH YETHIPbMSA MOJMUEHCKAMH, YTO CBHIETENLCTBYET O
NPUMEHEHHUH K 3aABUTENIO CHJIbI, IPAHUYALIEN C )KECTOKOCTBIO. 3aTeM Yepe3 HOC 3asBUTENs ObLia IPOIMyIIeHa
TpyOKa, BeAyllas B €ro )eIyA0K Ul IPEOA0IeH s ero (PM3UYECKOr0 ¥ MOPAIBHOIO CONPOTHBIEHUs. JlaHHbIE
JENCTBUS, HECOMHEHHO, NPUYMHUIA €My OONb W MydeHus. 3aTeM OH ObLI IOJBEPIHYT HaibHEHIIEMY
(bU3MYECKOMY BMEIIATENLCTBY IIOCPENCTBOM BBEICHHsS IPYTOro PBOTHOIO CpeacTBa. HeoOXOAMMO TakkKe
HPHHATH BO BHUMAHHE MYLIEBHbIE CTPAJAHMUs 3asBUTENIS, UCIIBITHIBAEMBIE UM B OKHAAHWUM JEHCTBHA PBOTHBIX
cpencts. B 9TOT mepuoj OH YAEPXKHBAICA W HAXOOWJICA II0J HaOMIOJEHHEM  IOJNHULEHCKUX M Bpada.
HacuabCTBEHHOE BBI3BIBAHUE PBOTHOTO pediiekca B JAHHBIX YCIOBUAX, HECOMHEHHO, OBLIO YHU3UTEIBHBIM IS
nero. Esponeiickuii Cyn He pasjenseT MHeHHs1 [IpaBUTENLCTBA O TOM, YTO OKMIAHHWE BHIXOJA HAPKOTHKOB W3
TeJla ECTECTBEHHBIM MyTEM OBLIO OBl OMHAKOBO YHU3UTENLHBIM. HeCMOTpPst Ha TO 4TO MOIO0OHAS Mepa MOBJIEKIA
ObI HEKOTOPOE BMENIATENLCTBO B YACTHYIO cepy Mo MpUYIMHE HEOOXOAMMOCTH OCYLIECTBIICHHS HAOIIONCHMS,
OHa, TEM HE MeEHEeE, 3aTParuBaeT €CTECTBEHHBIM(U3MOIOTHUECKUI MPOLECC W TO0ITOMY BIIEYET  rOpPasio
MEHbIIIEe BMEUIATENBCTBO B (PU3MYECKYI0 M MOPAIbHYIO HENPUKOCHOBEHHOCTH JIMIA, YEM IIPUHYIUTENBHOE
BMEILATENLCTBO MEAMIIMHCKOTO XapakTepa (CM., C y4ETOM HEOOXOMUMBIX U3MEHEHUM, 6bluleynomsaHymole 0ena
Ilemepca [Peters] u lImuoma [Schmidt].

82. YauTsiBas Bce o0CTOsITENbCTBA Aeia, EBponelickuii Cyl 3aK/II09aeT, 9TO OCHapHBAEMbIE MEPBI TOCTHIIIN
MHHUMAaJIBHOTO YPOBHS JKECTOKOCTH, KOTOPBIH IIO3BOJISIET OTHECTH MX K cdepe aedcTBus ctathu 3. Bmactu
JIONYCTHJIM CEPhE3HOE BMEIIATEILCTBO B (PU3NYECKYIO0 U MOPAIIbHYIO HEPUKOCHOBEHHOCTH 3asBUTENSI BOIPEKH
ero BoJsie. OHU BBI3BAIN Y 3asiBUTEIIS] PBOTHBINA pedieKe He 10 MEJNIIMHCKUM MOKa3aHHsIM, a B LIEJISIX MOJTyueHHs
BEIIIECTBEHHOTO J0Ka3aTeIbCTBA, KOTOPOE OHU MOIJIM JOCTaTh C MOMOINBIO MEHEe HACHUIbCTBEHHBIX METOJIOB.
Crioco6 MCIOHEHUS JaHHOM ocrapuMBaeMOil Mephl BIIOJIHE MOT BBI3BATh y 3asBUTENS CTpaX, OONb U YYBCTBO
HETIOJIHOLIEHHOCTH, KOTOpbIe MOTJIM €ro YHU3UTh. KpoMe Toro, onucanHas mpoleaypa NpeacTaBisiia PUCK AJIsL
3JI0POBBSI 3asBUTEIS, OCOOCHHO BBUAY OTCYTCTBHS NOAPOOHOCTEH ero wucropum OoiesHu. Hecmorps Ha
OTCYTCTBHUE LIEJH NIPUIMHEHNUS 3aSBUTENIO (PU3NIECKON OOJIM M AYMIEBHBIX CTPAJAaHUI, MEPHI OBUIM MCIOTHEHEI
TaKUM CIIOCOOOM, KOTOPBIH IMPUYMHHUI eMy Takyio 0oib U crpagaHusi. CienoBaTesbHO, 3asSBUTENb MOIABEPICS
0ecueoBeYHOMY 1 YHIDKAIONIEMY JOCTOMHCTBO OOPAIIEHHIO B HAPYIICHNE CTaThH 3.

83. Takum obpazom, Espometickuii Cyx npusHaeT pakt HapymeHus ctatbu 3 KoHBeHIH.

IIpennonaraemoe HapyumeHue cTaTbu 6 KonpeHumnu

87. KpOMC TOTO, 3asABUTCIIb IMOCUUTAJ, YTO €ro IIPpaBO Ha CHPABECIJIMBOC CyZ[€6HO€ p2136I/IpaTCJ'IBCTBO,
rapaHTUPOBAHHOC craTtbeii 6 KOHBGHHI/II/I, OBLIO HApyHai€HO HCIIOJb30BAHUEM B €ro p336I/IpaTeHBCTBC
JA0Ka3aTeJIbCTB, MOJYYCHHbIX C HMCHOJIb30BAHUCM PBOTHBIX CPCACTB. 3a$IBI/IT€J'II>, B YaCTHOCTH, YTBEpIKAAJI, UYTO
OBLIO HapyHICHO €TI0 IpPaBO HE CBUACTCIbLCTBOBATL IIPOTHUB ce0s caMoro.

105. Kak ObUIO YHOMSIHYTO BBIIIE, UCIIOJIB30BAHUE JI0KA3aTENbCTB, ITOTYYEHHBIX C HAPYIICHUEM CTaThH 3, B
YTOJIOBHOM pa30HpaTesIbCTBE, CTABUT MO BOIPOC €ro CIpaBeuIMBOCTh. B Hacrosmem nene Eponetickuit Cyn
HE YCTaHOBMWJI, YTO 3asIBUTEIIb ObUI ITOJBEPTHYT IbITKaM. [0 ero MHEHHMIO, yIMYalouIne JOKa3aTelbCTBa, KaK B
(hopme npU3HAHUS BUHBI, TaK U B (JOPME BEIIECTBEHHOTO JIOKA3aTeIbCTBA, MTOJTYUYEHHBIE B pe3ysIbTaTe AeHCTBUH
HACWJIBCTBEHHOTO, XECTOKOTO WJIM HHOTO IOJOOHOrO XapakTepa, KOTOphIE MOXKHO OXapaKTepH30BaTh Kak
IBITKW, HC JOJDKHBI HCIIOJB30BATHCA KaK JOKa3aTCJIbCTBa BHUHBI XEPTBbI, HE3AaBUCUMO OT HX ﬂOKa3aTeHLHOﬁ
cunel. Jlroboe npyroe 3akiioueHHE JHIIb CIIOCOOCTBOBAJIO OBl KOCBEHHOMY Y3aKOHMBAHUIO HPAaBCTBEHHO
NPEIOCYIUTENLHOTO MOBEACHUS, KOTOpPOe aBTOpbI craTbu 3 KOHBEHIMH CTPEMWIIMCH 3alpeTHTh WM, Kak
yaadHo copmyirpoBano B pemenun Bepxosrnoro Cyma CIIA mo neny Pouyuna [Rochin], "mpuxpsiBano Gbi
KECTOKOCTh 3aKoHOM". B 310it cBs3m EBpomeiickuii Cyxn otmeuaer, uro craths 15 Konsennmu OOH mportus
ITBITOK U IPYTUX KECTOKUX, 0€eCYETOBEYHBIX HITH YHUXKAKIUX 9Y€JIOBECUCCKOC JOCTOMHCTBO BHUJI0B 06pameHI/m u
HaKa3aHUs MpeJycMaTpHBaeT, YTO 3asBJICHUS, C/ICNIAHHBIE B PE3YJIbTAaTe IBITOK, HE JIOJDKHBI MCIIOJIB30BATHCS B
Ka4ecTBE JI0Ka3aTesIbCTBA B XO/I€ pa3OMpaTenbCTBa B OTHOIICHNUH JKEPTBHI JAHHBIX IBITOK.

108. B pmanHbix obOcrostenbcTBax EBponelickuit CyJ BBIHOCHT pEIIEHHE O TOM, YTO HCIIOJIb30BaHHE
HapKOTUYECKUX BEUIECTB, IOJYYEHHBIX B peE3ylbTaTe NPUHYIUTEIBHOIO BBEAEHHUS PBOTHBIX IIPENapaToB
3afBUTENIO, B KAaueCTBE JIOKA3aTEIbCTBA IIPUBEIIO K HECIPABEAIMBOCTH  CyJIeOHOrO pa30HpaTensCTBa B
OTHOLICHUH 3asIBUTEILA.
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109. DOro perieHue SBISETCS caMo 10 cebe J0CTaTOYHBIM OCHOBAHUEM JJIsl BEIBOJIA O TOM, YTO 3asBUTEIIIO
ObUIO OTKa3aHO B CHpPaBEUIMBOM CyneOHOM pa30OHMparelbCcTBE B HapymieHue cratbu 6. Tem He MeHee,
Epomneticknit Cyx cunTaer 1enecooOpa3sHbIM OOpaTUTECS K apryMEHTY 3asBHTEIS O TOM, YTO CIOCOO MOTydYeHUS
JIOKa3aTeNIbCTB U UX ITOCIIEAYIOIIee HCIIOJIb30BaHIEe HAPYILIHIIO €ro PAaBO He CBHUAECTEILCTBOBATH IPOTUB CAMOT0 ce0sl

Bozymun npomue Ilopmyzanuu [Bogumil v. Portugal], IlocranoBiaenne Eppomneiickoro
Cyna ot 7 oxkTsa0pst 2008 roaa, :xanod6a nomep 35228/03
[TPEZNIOJIATAEMOE OTCYTCTBUE COTJIACHS HA OTIEPALIMIO, TIOCJIE 3ATJIATBIBAHMSI MEILIOYKOB C

KOKAMHOM

(>xanmoObl Ha OCHOBaHMU CTaTel 3 U § MPU3HAHBI TPUEMIIEMBIMH )

«69. OTHOCUTETPHO MEIUIIMHCKHAX MPOIEIyp, IPUMEHICMBIX K 3aKIIIOYCHHOMY MTOMUMO ero Boyir, CTaThs
3 KonBeHIMHN HaKIaAbIBaeT Ha ['ocymapcTBO 0043aTeNbCTBO M0 3amuTe GU3NIeCKON HEMPUKOCHOBEHHOCTH JIUII,
HAXOIIIMXCSA B MECTax JIMIIEHHS CBOOOIBI, B UYHCIE TPOYETo, IyTEM IPEIOCTaBICHHS MM TpeGyemMoro
MEJIMIUHCKOTO 00CIy)KUBaHus. TeM He MeHee, JaHHbIE JIMIa OCTAIOTCS MOJ 3alUTON CTarhb 3, TpeGoBaHMUS
KOTOpPOW HE JOMYCKalT Kakux-mubo orcrymienuit (Myusens [Mouisel], (...), § 40 u lennaouti Haymenxo
[Gennadi Naoumenko], (...), § 112)). Jlrobas TepameBTHuecKass Mepa, HEOOXOMUMas C MEIUIMHCKON TOYKH
3peHus, B IPHUHIIUIIE, HE MOKET PACIIEHUBATHCS KaK 0ECUYEIOBEYHAs! WM YHU3UTENIbHAS (CM., B YACTHOCTH JIEJIO
Xepyeepaneu npomus Ascmpuu [Herczegfalvy v. Autriche], 24 ceuts6ps 1992 rona, § 82, cepust A Homep 244 u
Tennaouit Haymenxo [Gennadi Naoumenko], (...), § 112). Tem ne wmenee, Epomneiickuii Cyn o6s3an
YIOCTOBEPUTHCS B HAIWYAM yOEIWTETBbHBIX JOKA3aTENBCTB CYIIECTBOBAHHMS MEIUITMHCKON HEOOXOIMMOCTH
NPUMEHEHUS JAHHBIX Mep, a TaKKe B HAJTMYAK M COOJIIONCHUM TMPOLECCYANBHBIX TapaHTHH IS TPHHATHSI
peuienust 06 ux npumenenun (aeno Ao npomus I'epmanuu [Jalloh v. Allemagne] [Bonbiuas ITanara], xanoda
HoMmep 54810/00, § 69, ECITY 2006-1X).

70. Kpome Bcero mpodero, HeOOXOIMMO NMPUHUMATH BO BHHUMAaHHE CIEAYIOMHE (aKTOPHI: TPHINHUIO JIH
MEIUIMHCKOE BMEIIATENbCTBO MPHHYIUTEILHOIO XapakTepa CHIbHbIE (U3UUECKHe OO WM MyYeHHs
COOTBETCTBYIOIIEMY JIMILy, OBbUIO JIH OHO MPEANUCAHO M OCYIIECTBICHO MEAUIMHCKUMHU pabOTHUKAMHU,
HAXOAMJIOCh JIM 3aMHTEPECOBAHHOE JIMIO TMOJ WX IMOCTOSHHBIM HAONIOJEHHEM, a Tak)Ke BbI3BAJIO JIH
BBIIIEYTIOMSHYTOE BMENIATENBCTBO YXY/IIICHUS €r0 COCTOSHHS 370pOBbS M OKa3alo JH OHO 3HAYMTEIHHOE
BJIMSTHHE Ha 3710POBbE B IeJIOM (CM. BhIleynoMsinyToe neio o [Jalloh], 88 72-74).

i. O coracum Ha BMENIATENbCTBO

71. B nannoMm cinydae EBpomnetickuit Cyq TOMDKEH pa3peliuTh BOMPOC O TOM, OBUIO JIM IOJYYEHO COTJIACHE
3asBUTEIS HA MIPOBEACHNE MEAUIIMHCKOTO BMEMIATEIbCTBA. [Ipy HAMHYIMH OCO3HAaHHOTO COTJIACHS Ha MOJOO0HBIS
NEHCTBUSA, O KOTOpPOM 3asiBisieT [IpaBHTENBCTBO, MOKHO TOBOPUTH 00 OTCYTCTBHU HApYIICHUS CTaTbd 3
Kousenuuu.

()

76. B momoOHBIX 00CTOSATENHCTBAX, 32 OTCYTCTBHEM JOCTATOYHOro KoindecTBa (akro, EBpomneiickuii Cyn
HE CUUTAET JJOKAa3aHHBIM, YTO 3asBUTENb JaBajl CBOE COTJIACHE HA BBIIICYKa3aHHOE BMeNIaTelbcTBO, Kpome Toro,
HUYTO HE YKa3bIBa€T Ha TO, YTO 3asBHUTEJNb, SIKOOBI, OTKAa3ajJCs OT XUPYPrHYECKOTO BMEIIATENbCTBA U ObLI
MPHUHYXAEH K HEMY TOMHMO CBOEH BOJIH.

ii. O MEQUIIMHCKOM BMEIIATEIbCTBE

77. Brlpaxas cBoe MHEHHE, MpPEXAE BCEro, OTHOCHTENBHO IENIM OCIAapUBAEMOr0 XHUPYPIHYECKOIO
BMemIaTenscTBa, EBpomeiickuit Cyn cumrTaeT, 94TO YYHTHIBas OOCTOSTENBCTBA Jefla, JaHHOE BMEIIATEIbCTBO
ObUTIO  OOYCIIOBJIEHO TEPaneBTUYECKONH HEOOXOAMMOCTBIO M HE OBIO MOTHBHPOBAHO HEOOXOIMMOCTHIO
MOJY4YEHHUs 10Ka3aTeNnbCTB. JIefICTBUTENBHO, HUKTO HE OCIApUBAET TOr0, YTO 3asBUTENIO YrpoxKajla CMepTh OT
MHTOKCUKalMu. bomee toro, 3asBurens nepxanu nox HabOIIoJeHWEM B TedeHHE 48 4acoB: TOJBKO IIOCIE TOTO
KaK CTaj0 M3BECTHO, YTO OXKUAAHUE BBIXOJA MEIIOYKA €CTECTBEHHBIM IyTE€M IPEACTABISUIO Yrpo3y >KU3HU
3asBUTENS, MeNNepcoHan (a HE COTPYJHHMKH TIOJHMIMHM) pEmIMiIcs MNpUOErHyTh K XHUPYPTUUECKOMY
BMCIIATCIILCTBY. HaKOHeH, KaK IMoa4YC€pKHUBACTCA HpaBI/ITCHBCTBOM, MCIIOYEK C HAPKOTUYCCKMMHU BCIIECTBAMMU,
MPOTJIIOYECHHBIN 3asABUTENEM, HE WIpaj 3HAYUTEIbHON — M, TeM OoJee, pemaronei — poin B pe3ylibTaTax
YTOJIOBHOT'O pacCICIOBaHUA. 3agBuTENb OBLI IIpU3HaAaH BHUHOBHBIM Ha OCHOBAaHWH APYIrUX BCHICCTBCHHBIX
JIOKA3aTeNbCTB, B YACTHOCTH, HAPKOTUYECKUX BEIECTB, KOHPUCKOBAHHBIX Y HETO B adponopty JluccaboHa (...).

© Coger Epponsl/Eponeiicknii Cyx o npaBam 4enoseka, 2012 T. 27




ITPOBJEMBI BUOITUKH B CBETE CYJAEBHOM IMPAKTUKHA EBPONENMCKOIO CY/JIA 11O IIPABAM YEJIOBEKA

78. T'oBopsi 0 NOTEHIMAIBHOW Yrpo3e 370pOBbIO, KOTOPYIO HPEACTaBiIsAIa BBIICYKAa3aHHAs OIEpalys,
IIpaBuTeNnbCTBO MOAUEPKHYNIO, YTO OHA HOCHJIA HECJIOXKHBIA XapakTep. 3asBHUTENb COIJACHUICS C JaHHBIM
yrBepkaeHneM. Kpome toro, EBponeiickuiit Cyx KOHCTaTHpPYeT, YTO OMIeparys MpOoMuia B TOCYAapCTBEHHON
6oJIpHHIIE TIOA PYKOBOJCTBOM KOMIIETEHTHOTO MeAnepcoHana. Hakorel, B Xxoae onepanny HA B KaKOW MOMEHT
HE MOTpeO0BaTIOCh MPUMEHATH (DH3UUECKYIO CHITY K 3asIBUTEIIO.

79. Yro KxacaeTcsi MEIUIIMHCKOTO HaOIIOACeHNUS 3a 3asBuTeneM, EBponeiickuii Cyn oTMedaeT, 9To, HeCMOTPS
Ha TO 4YTO 3asBUTENb OBII TIEPEBEACH B JCHb MNPOBEICHUS ONEpPalUU M3 TOCYJapCTBEHHOH OOJIBHHIBI B
TIOPEMHYIO, — YTO MOXKET BBI3BaTh HEKOTOPOE HEAOYMEHHE — OH HAXOAWICS IOJ IMOCTOSHHBIM HAOIIOICHUEM
W TOJy4Yal HaJUIeKaIluid MEeIUIMHCKUH yXoJ BIUIOTH 10 6 aekabpst 2002 roma — naThl ero nepeBoja B
UCIIPAaBUTEIBHOE 3aBE/ICHHUE.

80. B oTHOmIEHNN MOCIEACTBUII XUPYPrUUECKOT0 BMEIIATENbCTBA /IS 3I0POBbs 3asiBUTENs, EBponeickuii
Cyn npuHMMaeT BO BHUMaHHE €r0 MHEHHME Ha 3TOT cueT. Onupasch, B JIONOJHEHUE K ITOMY, Ha JaHHBIE €A,
EBponeiicknit Cyn He MOXKET MPUITH K BHIBOAY O TOM, YTO HapyILIEHHUS 3/10POBbS MAIMEHTa, HAOII0JaeMBbIE MM C
MOMEHTA COBEPIIEHHOI0 BMEIIATeIbCTBA, CBSI3aHbl IMEHHO C HUM.

81. VuurbiBas Bce OOCTOSTENbCTBA J€Ja, BBI3BIBAIOIINE 3HAUMTENbHBIE PA3HOINACUS, MO CPABHEHHIO C
BBIEyToMsiHyTeIM fesiom Ao [Jalloh], koTtopoe Takke kacamoch W3BICUCHHS MEIMIOYKA C HAPKOTHYCCKUAM
BEIIECTBOM M3 JKEIyJKa COOTBETCTBYIoIero nuua, EBponeiickuii CyJl CUMTAET, YTO JAHHOE OCIAPHBAEMOE
BMELIATEILCTBO HE SBISETCS GECUENOBEYHBIM HIIM YHIDKAIOIMM YETOBEYECKOE JOCTOMHCTBO OOpalleHHEM,
[POTHBOpEYAIUM cTaThe 3 KOHBeHIHH.

82. Takum 00pa3omM, HAPYIICHHUE JAaHHOW CTATbU HE UMEJIO MECTa.

2. O HapylIeHHH CTaThH 8

()

a) 3aKOHHOCTH BMEIIATEIHLCTBA

()

88. Tem He MeHee, C y4eTOM 00CTOATENBCTB AaHHOTO Nena, EBpomneiickuii Cy/ roToB NPUHATH TOT (DaKT, 4TO
ctaths 127 mexpera-3akoHa HoMmep 265/79 ot 1 aBrycra 1979 roma, ycTaHaBIMBAIOMIETO MOPSIOK MPUMEHEHHS
Mep JHMIICHUs CBOOOJBI, MOIJIA TIOCITY)XUTh JOCTAaTOYHBIM 3aKOHHBIM OCHOBAaHHEM paccMaTpHBAaEMOTO
BMEIIATENbCTBA. 3asBUTEIb HAXOJUIICS B 3aKIIIOYEHHN U HYXKAAJICS B MEIULUHCKOM yXOJ€E MO MPUYHHE YTPO3bI
€ro JKM3HM M 370poBbl0. HakoHem, TOT (hakT, YTO IO COCTOSHHIO 310POBbS 3asBUTEIb HAXOAWICSH B
TOCYAapCTBEHHON OOJIbHHMIIE, @ HE B HCIPABUTEIILHOM YUPEXKJICHUH, HE SIBJISICTCS TPETSTCTBUEM K IPUMEHEHHIO
BBILIEYTIOMSHYTOT'O JISKPETa-3aKOHa K €ro cuTyanuu. Takum o0pa3oM, BMEIIATEIbCTBO B IPaBa 3assBUTENSI ObUIO
"IpeyCMOTPEHO 3aKOHOM'".

b) Heo0xoaumocTh BMemIaTe/ibCTBa

89. OrHocuTenbHO IienKM BMemaTeabcTBa EBporeiickuit Cyn mpu3HaeT, 4To OHA, MO MEHbIIeH Mepe,
3aKJII0YaIach B "'3aIuTe 3710pOBhS".

90. T'oBoOpst 0 copa3MepHOCTH MpUHSTONH Mepbl, EBponeiickuit Cya cuutaer, Ha OCHOBaHHH BbILICYKa3aHHBIX
MPUYHH, TPOUCTEKAIOIINX U3 TOJIOKEHUH CTaThU 3, 9TO MEXIY OOIIECTBEHHBIM HHTEPECOM, 3aKIIOYAIONTIMCS B
3aIIMTe 3710pOBbsl HACEJICHUs, M TIPAaBOM 3asBUTENA Ha (QU3MUYECKYI0O M MOPAJIbHYIO HENPUKOCHOBEHHOCThH OBLIO
JIOCTUTHYTO CHPaBEIJINBOE COOTHOILIEHHE.

91. Takum oOpa3zom, HapylieHUs ctaThil 8 KOHBeHIIMM HE OBUIO IOIYIIECHO. »

**M.A.K. u P.K. npomue Coeounennozo Koponescmea [M.AK. and R.K. v. the United
Kingdom] Ilocranosijienue EBpomneiickoro Cyna ot 23 maprta 2010 roma, :kajno0bl
HoMmep 45901/05 u 40146/06

MEJIMIIMHCKAI OCMOTP 9-JIETHEH JIEBOUKH BE3 COTJIACHUS EE POJUTEJIEM.

(mapymenue crateit 8 u 13)

3asgBuTenpHUIIAMH TI0 3TOMy genmy seistorcs MLAK. m ero mous P.K. Jlemo kacaercs
rocioutanuzanuu P.K., koTopas nocienosaia nocie ocCMOTpa €€ IeJuaTpoM, OCUUTaBIINM CUHSIKU Ha
ee Horax MpHU3HAaKoM (usnyeckoro Hacwius. B Xone nampHeimero ocMoTpa meauatp caemai
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3akiroueHue o ToM, uro P.K. Takke momBepriach ceKkCyallbHOMY HacHiIHiO. [lOTeHIMATbHBIM
BuHOBHHKOM Obpu1 Ha3zBan M.A.K. P.K. BmociuemcrBum Obla BBIIHCAaHA W3 OOJBHHUIEI  IIOCIIE
oOHapyXeHHS y Hee PeaKoro KoxHoro 3abomeBanus. Ha ocHoBanmm crateu 3 Komsenmmm M.A.K.
3asBWJ, YTO OH TIOJBEPICS CTPECCY W VYHIDKEHUIO B CBSI3M C BBIABUHYTHIMH IIPOTHB HETO
0OBHHEHUSMH. 3asBUTENH TAKKE MOIAJH kKajlo0y Ha OCHOBaHHUHU CTaThU 8 KOHBEHIINM OTHOCUTEIHHO
orpanudyeHuii Ha mocenieHue P.K. B TeueHwe ee JECATUIHEBHON TOCHUTAIU3AIlMU, a TaKKe
OTHOCHUTENLHO 0TOOpa y Hee oOpasia KpoBu U (ororpadupoBanus 0e3 coryacus poaurtenci. Jlanee
Ha ocHoBaHuMu cTathk 6 § 1 (mpaBo Ha noctyn k mpaBocynuto) Koneenmmwu, P.K. momana wck mo
MOBOJy TOTO, YTO €l OBUIO OTKa3aHO B TIPEIOCTABJICHHUH IOPHIMYECKONW IMOMOIIM BO BpeMs
PacCMOTPEHHUS ame/UISIIMOHHON >Kajio0bl B pa30MpaTeIbCTBE IPOTHB MECTHBIX OPraHOB BIACTH M
OOJBHUIIBI TIO TOBOY BO3MeleHUs yiiepba. M.A.K. Takke MoKaloBajicsi Ha TO, YTO B HAPYIICHUE
cratbtt 13 KoHBeHIIMM OH HE MOr TOTpPeOOBATh KOMIIGHCAIIMH 3a yIiepO, NpPHIUHEHHBIH
PacCMOTPEHHUEM JIeNIa €ro A0Yepr MECTHBIMU OpPraHaMH BJIACTH, IO MPUYHMHE BBIBOAA HAI[MOHAIBHBIX
CYJIOB 00 OTCYTCTBHH OCHOBAaHHOM Ha O0IIeM NpaBe 003aHHOCTH OJIFOCTH UHTEPECHI POJIUTEIICH.

EBponetickuit Cyn oTMETHINI, YTO MEIWIMHCKHE W COUUANbHBIE OPraHbl ObUIM 00S3aHBI 3alIHUIIATh
JleTel W He MOINIM HECTH OTBETCTBEHHOCTb 3a KaXABIM CIyd4ail, KOrja HMCKPEHHHE W pa3yMHO
000CHOBaHHBIE OMACEHHS B OTHOLICHUH OE30MACHOCTH JIETEH B X COOCTBEHHOM CEMbE OKa3bIBAJIKCh,
KaK BIIOCJECACTBMM OBUIO JOKa3aHO, OWHMOOYHbIMU. [IpWHSB BO BHHUMaHWe TOT (akT, YTO
HaIlMOHAJIbHOE 3aKOHOAATENIBCTBO U MPAKTHKA €r0 MPUMEHEHNUS SICHO TPeOOBaJIH MOIYUEHHUS COTIacusi
poauTeNnell WIN JIML, BBIMOJIHSBIIMNX POIMTENbCKUE OOS3aHHOCTH, A0 OCYLIECTBICHHUS KaKOro-mudo
MEIMIIMHCKOTO BMeInlareiabcTBa, EBponefickuii Cya HE YCTAaHOBHJ KaKOIro-JIMOO OOOCHOBAaHHS IS
peLIeHNs B3STh aHANMU3 KPOBH M chenaTh Gororpaduy JUYHOTO XapakTepa ACBATHICTHEH NEBOYKH,
BOIIPEKH SICHO BBIPAXKEHHOH BOJIe 000MX €€ POAUTEIIeH, B TO BpeMs Kak OHa Obula B OOJIBHULIE OJHA, U
TIOJTBEPANII, YTO UMEJIO MECTO HapylieHue ctatbu 8 KonBeHuun. YuuteiBas, uto M.A.. 10obKeH ObLT
UMETh BO3MOXKHOCTh 3asBUTh TPEOOBAaHME O B3BICKAHMM C MECTHBIX OPraHOB BIACTH JIOOOTO
MPUYUHEHHOTO eMy yIep0a ¥ MONYyYdTh 32 HETO KOMITeHcaruio, Epponeiickuii Cya mocduTal, 9ro
Obuta HapymieHa ctaThst 13. Bce ocTanmbHble KanoObl, MOJAHHBIC 3asABUTENSIMHU, OBUIM OTKIOHEHBI
EBponeiickum Cynom.

JeJio Ha cTaauu paccMOTpPeHU S

**Apckas npomue Ykpaunwt [Arskaya v. Ukraine], Pemienune EBponeiickoro Cyna ot 4

okTsi0ps 2011 roga, »xanoda Homep 45076/05
JIOBPOBOJIBHOE COTJIACUE HA JIEYEHHE JIULIA, CTPAJIAIOLLIETO ITAPAHOU/IAJIbHBIM

PACCTPOVICTBOM.

ChiH 3asButenpHunpl, C., koTopoMy 0bU10 42 roma, mpocTyauics U 3abosen B HOub ¢ 18 Ha 19
mapra 2001 roma. 22 wmapra 2001 oH OBUI JOCTaBJICH Ha CKOPOH TMOMOIIM B OOJBHHIYY H
TOCTIUTAIM3APOBAH CO CIICAYIOIIMM JHATHO30M: JICBOCTOPOHHSISI ITHEBMOHHUS, TyOepKylie3 JIEBOTO
JIETKOT0, TEMONTHU3UC U JIErO4YHasi HeaocTaToyHocTh. 23 mapta 2001 roga C. mpoiien peHTIeHOBCKOE
oOcienoBaHue, a 3aTeM eMy ObuTa HasHaueHa Oponxockonwus. OH OoT Hee oTkazaiucs. 26 mapra 2001
roga C. BHOBb IMpOIIEN PEHTICHOBCKOE OO0CIENOBaHUE M TMOJYYHJI TOBTOPHOE HAa3HAuYeHHE Ha
Oponxockonuto. OH BHOBb OTKa3aJiCs OT JAHHOW MpOIeRyphl. Bpauu OIEHWIIN €ro COCTOSHHE Kak
Tsokenoe. C. MpomoinKall OTKa3blBaThCsl OT OpoHxockomuu, ¥ 29 mapra 2001 roma ero cocrosiHue
crajio kpaiiHe TsokenbiM. 30 mapra 2001 roga mpu obOcnemoBanuu rncuxuatpom y C. ObLIO
oOHapyxkeHo napaHounaibHoe paccrporictBo. C 31 mapta no 3 ampens 2001 roga C. Haxogwics B
KpalilHEe TSDKEJIOM COCTOSIHUM U MO-TIPEKHEMY OTKA3bIBAJCS OT BHYTPUMBIIICYHBIX HHBEKUIUN. 3
ammpenst 2001 roma 3asBUTENh CKOHYANCSA. BiacTh cTpaHbl NpEKpaTHIM YTOJOBHOE N0 32
OTCYTCTBHEM COCMABA npecmynjienus B JeMCTBUAX MEAUIIMHCKOTO nepconana. Ha ocHoBaHuu craThu
2 3asBUTENBHUIA TOXKAJIOBalIach Ha TO, YTO MEAMIIMHCKUN IEpPCOHAT OOJBHUIBI HE IPOBEN
HaJjIexarlee 1 CpoyHoe JICUeHHEe €€ ChIHA, YTO MPHUBENIO K ero cMepTu. OHa Takke nojana xxajnoly Ha
ocHOBaHWU ctateit 6 u 7 KouBeHmy 1o ¢akty orcyTcTBHs 3Q(HEKTHBHOTO pacclie/IOBaHHsI CMEPTH ee
ChIHA HAIIMOHAJIBHBIMU BIIACTSIMU.
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EBponetickuit Cyn nocumrai, 4to xajnoda 3aTparuBaeT cepbe3Hble (PaKTHUECKHE H IOPUANICCKHE
BOIIPOCHI, ¥ IPU3HAJI €€ MIPUEMIIEMOH.

2. Coz2nacue Ha 2uHEK0102U4eCKUIL ocmomp

FOnxe npomue Typyuu [Juhnke v. Turkey], Ilocranosiienue EBponeiickoro Cyaa ot 13

masn 2008 roaa, skasnoda nomep 52515/99
T'MHEKOJIOTUYECKUI OCMOTP BE3 JIOBPOBOJILHOI'O 1 OCO3HAHHOT'O COTJIACHS 3ASIBUTEJIBHULIBI

(napyuieHnue cratbu 8)

B okTsa0pe 1997 rona 3asBuTEnbHUIIA ObLIA apecTOBaHA TYPEIIKUMH COJIATaMU IO TIOJIO3PCHUIO B
MIPUHAJUICKHOCTU K HeJleralbHON Boopys:keHHo opranuszaiu PIIK (Pabouas maptus Kypnaucrana) u
nepenaHa kangapmam B Xakkapu (Typoms). B cearsdpe 1998 roma ona 6puta mpr3HaHa BHHOBHOU 10
MPEIBIBICHHOMY €ii OOBHHEHHWIO W TPUTOBOpeHa K 15 romam 3akimroueHus. 3asBUTENBHAIA ObLIa
BBINYIIICHA Ha cBOOOY B ekabpe 2004 roga u aenoptuposaHa B [ epmaHutio.

Jeno, B 4aCTHOCTH, KacajocCh aJoObl 3asBUTEIbHULEI Ha HE3aKOHHOCTb €€ COIEPXKaHUS IOJ
CTpaXedl M Ha TO, YTO OHA MOJBEPIJIach XECTOKOMY OOpAIIEHUIO M T'MHEKOJOTMYECKOMY OCMOTPY
npoTuB ee Boiu. Cpeau mpovero OHa ccpllaiach Ha ctaTeu 3, 5 u 8.

EBponeiickuit  Cyn, yCTaHOBUB, 4UTO JOKa3aTeNbCTBA, OOOCHOBBIBAIOIINE YTBEPIKICHUS
3asBUTENILHHULBI O TOM, YTO OHa Obljia MOJBEPrHyTa KECTOKOMY 00paIlleHHuH, OTCYTCTBOBAJIN, IPU3HAI
JaHHYI0 4acTh ee kajuoObl Hempuemiemoil. [lanee Eppomeiickuii Cyn mpus3Han HeoOOCHOBaHHBIM
YTIBEP)KICHUE 3asBUTENBHHUIBI O TOM, YTO OHa ObUIa IOABEPrHYTa T'MHEKOJIOTHYECKOMY OCMOTPY
MIPOTHUB €€ BOJIH. TakuM 00pa3oM, YCTAaHOBUI OTCYTCTBHE HAPYIIICHHUS CTAaThH 3 TATHIO TOJ0CaMU “3a”
U “IByMS’ IPOTUB.

Tem ne menee, EBpomnetickuit Cya mpu3Hajg, 4yTO 3asBUTEIBHUIIA CONPOTHBIBIIACH IOMBITKAM
MPOBEJCHUS THHEKOJIOTHYECKOTO OCMOTpa JI0 TOTO, Kak ee yOemuin K naTh Ha Hero cormacue. [lo
MHeHuto EBponeiickoro Cyna, yuuThIBasi yS3BUMOCTH 3a/IEPKAHHOW B JAHHBIX OOCTOATENLCTBAX, OT
Hee Helb3s ObUIO0 0XKHAATh MPOJOJDKUTENIFHOTO COMPOTUBIICHUS AaHHOMY OCMOTpy. EBpomelickuit
Cyn npuHsI pelieHre paccMOTPETh JaHHOE JENI0 Ha OCHOBAaHUM CTaThdl 8. MM OBLIO YCTaHOBIICHO
HapylIeHUE MpaBa Ha HEMPUKOCHOBEHOCTh YACTHOM JKU3HU 3asIBUTEIBHUILIBI IO IPUYMHE NPOBEACHUS
THHEKOJIOTHYECKOTO OCMOTpa 3asBUTEIBHUIIBI €3 ee TOOPOBOIBHOTO U OCO3HAHHOTO coriacusi. bomee
toro, EBponeiickuit Cyn nmaxe cdeln, 4To 3asBHTENBHHIIA MOTJIA OBITH BBelIEHA B 3a0JyXICHHE TI0
MOBOJy 00s3aTeIBHOTO XapakTepa ocMoTpa. Takke He ObIIO JJOKa3aHO, YTO JAHHOE BMEIIATEIHCTBO
OBLTO MPOBEICHO "B COOTBETCTBUHM € 3aKOHOM'". boiiee Toro, cyzs mo Bcemy, TaHHBIH OCMOTp OKa3ajcs
JIUCKPEIIMOHHON MEpPOH, MPEANPUHATON BIACTAMHU JUIs 3alIUTHI MPEICTABUTEICH CHI 0€30MaCHOCTH,
apecTOBaBIINX U YJEPKUBABIINX 3aSBUTEILHUITY, OT JIOKHBIX OOBHHEHUH B CEKCYaIbHOM HACHWIIHU.
JanHast Mepa He OINpaB/bIBaa MOIMBITOK YOEIUTh 3aiepKaHHYIO COTTIACHTHCS C TaKUM TpyObIM U
Cepbe3HBIM HapylleHneM ee (pU3nYecKkoil HelPUKOCHOBEHHOCTH, OCOOCHHO NMPHHUMAsi BO BHUMaHHE
TOT (hakT, YTO OHa HE KAIOBAJIACh HA CEKCyalbHBIE aoMorartenbcTBa. CliefoBaTeNbHO, TAaHHOE
HapylIeHHWEe TaKKe He SBIUIOCH "HEOOXOAMMBIM B JeMOKpaTHueckoMm obmiectse". Takum oOpasom,
EBponeiickuit Cyn ycTaHOBWII HapyIIEeHHE CTaTbU 8 MATHIO TOJIOCAMH “3a” M “IBYMsST” TIPOTHB.

“81. HaszBannas IIpaBUTENbCTBOM  II€JIb MPOBEACHUS THUHEKOJIOTHUYECKHX OCMOTPOB 3aKITIOUYEHHBIX,
3aKIIIOYACTCS B 3alIUTE CHJI OE30MACHOCTH OT JIOXKHBIX OOBHHEHHH B CEKCYaJbHBIX JOMOTaTelbCTBax. [laxe
€CJIM JJaHHAs [IeJIb MOXKET pacCMaTpUBaThCs Kak mpaBoMepHas, EBponeiickuii Cya HE MOXKET IPUNTH K BEIBOIY
0 TOM, YTO OCMOTp, IPOBEJICHHBINA B pacCMaTpHUBacMOM cliydae, ObLI copa3MepeH 3Tod menn. HecmoTps Ha To,
YTO B CHTYyalldd, KOTJa 3aKIFOYCHHAs JKaJIyeTcs Ha CEKCyallbHBIC JIOMOTaTeIbCTBA H TPEOYeT IPOBECTH
THHEKOJIOTHYECKHHA OCMOTp, O0S3aTeNbCTBO BIAcTEl MO MPOBEACHUIO THIATENEHOTO H  3()(HEKTUBHOTO
pacciezoBaHus 10 kanobe TpeaycMaTpruBaeT MpoBeACHUEe He3aMeTUTENHHOTO ocMoTpa (cM., Hanpumep, Ayd:n
v. Turkey [Aiioun npomue Typyuu], 25 cenrsops 1997 roma, § 107, otuersl 1997-VI), 3aKI04eHHYIO HETb3S
BBIHY)KJIaTh MJIM OKa3bIBATh HA HEE MABJICHHE B IE/SX NPOBEACHHS MMOJIO0OHOIO OCMOTpa MPOTHB e¢e Boyn. Kak
y)ke OBUIO YIOMSHYTO BBIIIC, B HACTOSIIEM Je€j€ 3asBUTCIbHUIIA HE JKAIOBAJaCh Ha CEKCYyaJbHBIC
JIOMOTATEeJIBCTBA CO CTOPOHBI  3a[CPXKABIIMX €€ [OJUICHCKAX ¥ HE 3alpalidBaia MPOBEACHHUS
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THHEKOJIOTMYEeCKOro ocMoTpa. He umenoch HUKAakuX NPUYUH YTBEP’KAATh, YTO OHA HAMEPEBAJACh CHAENATh ITO.
Espomneiickuit Cyn MpUXoauT K BBIBOAY O TOM, YTO 3allMTa XaHAAPMOB OT JIOXKHBIX OOBMHEHMH, B JIIOOOM
cily4yae, He MOXET OIPaB/AbIBaTh HTHOPHPOBAHKE OTKa3a 3a/lePKaHHOM MMOJBEPTHYTHCS TAKOMY BTOPTAIOIIEMYCS
B MHTHMHYIO c)epy U CEephe3HOMY HapYIICHHIO €€ (M3MUECKON HEMPHUKOCHOBEHHOCTH WIIM, KaK B HACTOSILIEM
Cily4ae, IOTBITOK yOeIUTh €€ OTKA3aThCsl OT BO3PAKCHNH Ha NMIPOBEICHNE 00CIICTOBAHUS.

82. B urore EBpomneiickuit Cyn IpUXOANT K BEIBOLY O TOM, 9TO THHEKOJIIOTHIECKUH OCMOTp, TIPOBEICHHBIN B
OTHOIIICHHUH 3asSBUTEIHHUIEI 03 ee JOOPOBOIBHOTO U OCO3HAHHOTO COTJIACHSI, He "'COOTBETCTBOBAJ 3aKOHY" U HE
OpuT "HEOOXOAWMBIM B JeMoKparthieckoMm oOmectBe". Takum oOpa3oM, ObUTO AOMYIICHO HapyIIeHHE IpaB
3asIBUTEJIbHUIIBI, YCTAHOBJICHHBIX cTaThell 8 KoHBeHIMH.

[Mpumeuanue: HeoOxomumo mpuBect ocoboe MHeHue cyabu [[PBuma Topa bropreuHccoHa,
nojepxkanHoe cyaseit Jlexom [apnuku: “S monarato, 4To MpoBeAEHUE THHEKOJIOTUYECKOTO OCMOTpa
B IOJOOHBIX OOCTOSITENHCTBAX BBHI3BIBAET YYBCTBO HEIMONHOLUEHHOCTH W YHIDKEHUS, W 4YTO TIPH
OTCYTCTBHH Pa3yMHOTO OIpaBAaHMs IMOJO0OHOTO0 BMELIATENbCTBA OHO OYyJEeT BOCHPUHSATO CyOBEKTOM
KaK HalleJICHHOE MCKIIOYUTEIBHO Ha ee YHIKeHHE M ockopOieHue. Takum oOpa3om, s cUMTalo, 4yToO
oOpaieHue, KOTOpOMY ITO/IBEPIJIach 3asBUTENBHUIA, JAEWCTBUTENIEHO OCKOPOMIIO €€ Yel0BedecKoe
JIOCTOMHCTBO W BBI3BAIO CTpax, 0OJb W YYBCTBO HETOIHOIEHHOCTH, KOTOPbIE MOTIIH €€ YHH3HTb.
CrnenoBarenbHo, s oaTBep ka0 Gakt HapyiieHus craTeu 3 Konenuu'.

Caamanozny u Ilonammaw npomue Typuuu [Salmanoplu and Polattagv. Turkey],
IMocranosisienue EBponeiickoro Cyna ot 17 mapra 2009 roaa, skajno6a nomep 15828/03
TUHEKOJIOTMYECKUI OCMOTP BE3 COTJIACHS 3ASIBUTEJIbHULL

(HapyuieHue cratbu 3)

B mapre 1999 roma 3asBUTEIBHUIIBI, KOTOPHIM Ha TOT MOMEHT Obulo 16 u 19 ner, Obuin
apecToBaHbl B PaMKaxX MMPOBENIEHUS MOJHUIICHCKON omepaliu, HampasineHHoU mpoTuB PIIK (Paboueit
naptuu Kypaucrana). O0Oe HEBYIIKH YTBEPXIald, YTO BO BPEMs COJEP)KaHUS IOJ CTpaxKked HuX
JICp)KaIM C 3aBS3aHHBIMHM TJla3aMWd M TIOJBeprayii m30ueHusM. HasuMm Takke 3asBWIIa, 4YTO OHA
MOJIBEpriacha CEKCyadbHBIM JIOMOTAaTeNbCTBAM W OblIa BBIHYXKJEHA CTOATH B TEUCHHE JOJTOTO
BpeMeHH, Obllla IWIIeHA MWW, BOAHI M CHAa. B cBoro ouepens, PaTma 3asBuia, 4Tro OBLIA
M3HACUJIOBAHA MPU MOMOIIH MOJIUIIEHCKOM TyOMHKH, BCTABJICHHOMN B 3aIHUN TPOXO/I.

C 6 mo 12 mapTta BO BpeMs CO/Iep)KaHUs 3asIBUTEIBHUI] TI0]] CTPaXkei B MOIUIIUN UX 00CIIeA0BaIH
TPH Bpaya, KOTOPhIE KOHCTATUPOBAIN OTCYTCTBHE NMPU3HAKOB (PH3MUECKOTO HACWIIHS Ha Teje 00emx
neBymiek. OO0e  3asBUTEIHHHIIBI TaKKe TMPOIUIM THHEKOoNormueckuit ocmoTp (''TecT Ha
JIEBCTBEHHOCTH'") C I1EIbI0 BBISICHEHUS, BCTYIAIHN JIM OHU B TOCITIEAHES BPEMsI B IOJIOBBIE CHOIIICHUSI.
OcMmoTp TOKa3al, 4TO 3asBUTENBHUILI ObLTH AeBCcTBeHHUIaMH. Kpome Toro, 6 ampens 1999 rona
®daTMa TOJIBEPriIach PEKTATHHOMY OCMOTPY, B X0JI€ KOTOPOTO CJIEIOB TOJIOBOTO CHOIICHUS HANICHO
He OBLIO.

Ha ocHoBanmn >xano0, MOmaHHBIX 3asBUTENbHUIlaMH 26 Mapta u 1 wroHS 1999 roma, opraHsl
MIPOKYpaTyphl Ha4Yadu IPOBOAUTH pacciaenoanue. Bnocneactsuu Cya NpUCSKHBIX T. XaTall OpUHAT
pelieHde 0 BO30YXKISHHHM YTOJIOBHOTO Jieja IPOTHB IOJIMICHCKUX, KOTOPBIE JOIpPalIUBaAIIN
3asIBUTEIIHHUI] BO BPEMS COACPKAHUS 10T CTPAKEH.

14 anpens 2000 roga, B X0A€ NEPBOro CAyLIAHUS MO €Ty, AEBYIIKH HOATBEPANINA CBOU 3asIBICHUS
0 XecToKkoM oOparieHur. OHM TakXKe COOOIINIIM, UYTO HE CACJAIN TaKuX 3asBJICHUN paHee, 12 mapra
1999 roma, rTOCymapCTBEHHOMY MPOKYpPOPY M CYIbE B XONI€ MPHUHATHS PEIICHUS O TPOIJICHHHA WX
COJICp)KaHUsl  TOJ CTpaked MOTOMY, YTO OBLIM HamyraHbl. B dacTHOCTH, 00€ 3asBUTEIHHHIIBI
YTBEpXJalM, 4YTO OBUIM HAIyTaHbl MPUCYTCTBHEM IOJNUIICHCKUX TPU TPOBEICHUU HEKOTOPBIX
MEUITMHCKIX TIPOIIESTYp U Tade OKa3aHUH B MIPOKypaType.

OOBHUHsEMBIE HOHHHCﬁCKHC OoTpuLain (baKT KECTOKOIo 06pa]J_ICHI/I$I C 3asABUTCIIbHUIIAMHA U (baKT
MNPUCYTCTBUA NPU MTPOBCACHUN MCAUITUHCKUX MTPpOLCAYP U Ja4e IMOKa3aHMM.

B Xoie yrojsioBHOro mpoiiecca 3assBUTEIbHMIIBI MPOIUIA  PsJi MEIUIMHCKUX OOcienoBaHuii. B
yacTHOCTH, 23 okTs0ps 2000 r. crenuaaucTsl MeIuIMHCKOro dakyiabrera CTamOyJIbCKOro
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YHUBEPCUTETAa OOHAPYKWIH Y 3asiBUTCIBHUII TIOCTTPAaBMAaTHYECKOE CTPECCOBOE paccTpoiicTBo. Kpome
Toro, y daTMbl Obl1a OOHApYKEHA TshKeNas (opMa JenpPecCUHBHOTO PACCTPONUCTBA TMYHOCTH. [laHHBIC
BBIBOJIBI OBUTH CJICNIaHbl HA OCHOBAHWW YTBEPXKICHUN 3asSBUTEIBHUI] O MEPEHECEHHOM 3a TOJITOpa
roja 10 3TOr0 (PU3MYSCKOM, TIICHUXOJOTHYECKOM U CEKCyaJlbHOM Hacwiuu. BrocneacTBun
3asBUTENLHUIBI MPONUTH  Kypc mcuxorepanuu. [locnmenmyromue oTdetbl MHcTHTyTa CyneOHO-
MEINIMHCKOHN 3KcnepTussl oT 5 mapta 2003 roga u 25 aBrycrta 2004 roma, B meiaoM, MOATBEPINAIH
C/ICIIaHHbBIC BBIBOJIBI.

B koHeuHOM wWTOre, MOCIAC MHOTOYMCIICHHBIX 3allPOCOB HA TIOJIYYCHUE JIOTIOJHHUTEIBHBIX
MEIUIIMHCKAX OTYETOB W TIEPEHOCOB ciymianus jJena B ampene 2005 roja HalHMOHAIBHBIC CYIbI
OTIPaBIAJN TTOJIMIIEHCKUX 3a HEJOCTATOYHOCTHIO JIOKA3aTelIbCTB B X OTHOIIEHUH. B HOstOpe 2006 roma
pereHre cyaa ObUT0 OTMEHEHO. TeM He MEHee, YTOJIOBHBIN JIEJI0 B OTHOIICHHWU IOJMIICHCKUX OBLIO
MpeKpaIeHo3a NCTeUCHHEM CPOKa JaBHOCTH.

Tem BpemeneM, B HOs0pe 1999 roma 3asBUTENBHUIBI OBLTH OCYXKIIEHBI 32 MPHHAIICKHOCTh K
HE3aKOHHOW OpraHu3allii W MpUMEHEeHHe "KokTeiieli MomoroBa". JIeByIIKU ObUTH MPUTOBOPEHBI K
TIOPEMHOMY 3aKJIFOUEHUIO0 CPOKOM Ha 12 1 18 €T COOTBETCTBEHHO.

Cchinasicb, B YaCTHOCTH, Ha CTaThiO 3, 3asBUTEIBHULBI YTBEP)KIAIH, YTO B MEPUOJ COACPIKAHUS
non CTpa)KCP'I B IIOJHMOWU OHU HNOABCPIINCH KECTOKOMY 06pau[eHI/no, a MMCHHO CCKCYaJIbHBIM
JoMoraTeiabcTBaM M M3HacWIOBaHMIO. OHM TakKe JKaJOBAIUCh Ha OTCYTCTBHE HAJJIEXKAIIEro
pacciefoBaHusl MO WX Xamobam. J[eBymmkym Tarxke COOONIMIIM, YTO WX O0sM3anmu NpoHTH "TecT Ha
JIEBCTBEHHOCTH" B HapyIIIeHUe cTaThu 14 (3ampeTt Ha MTUCKPUMHHALIUIO).

EBpomneiickuit Cya npurien K BRIBOAY O HapyIIEHUH MaTe€pHUaIbHO-TIPABOBOrO acrekTa (YeThIpbMs
rojocaMu “3a” u “TpeMs’ MPOTHB) U MPOIETYPHOTO acrekTa (6qUHOTIIACHO) CTaThH 3.

“88. Hakonen, EBponelickuii Cyn oTMedaeT, 4To 3assBUTEIbHULBI IOABEPTIINCH "TECTaM Ha I€BCTBEHHOCTH"
B Hayajie mepuoja mIpeObIBaHUS TOA CcTpaked B mommmuu (...). OmHako, mo mHeHHIo0 Epomeiickoro Cyna,
[IpaBUTENHCTBO HE CMOTJIO MPOAEMOHCTPUPOBATH, YTO JAaHHBIE MEIUIIMHCKHE MPOUEAYPHl ObUTM OCHOBaHBI U
MPOBOJMIIUCH B COOTBETCTBHM C KaKHMMHU-JINOO 3aKOHONATCIHHBIMU MJIM HOPMATUBHBIMU TpeOoBaHusMH. OHO
TOJIBKO 3asiBUJIO O TOM, YTO OCMOTp 3asIBUTENILHUIL ObLT MMPOBEJIEH TOCTe UX ka0l Ha CEKCyallbHOE HACUIINE U C
corjiacus 3asBUTEIbHUI] Ha MPOBEJACHNUE TeCTOB. B CBsI3M ¢ BbIlIecKa3aHHBIM, [IpaBUTEIHCTBO HE MPEICTABUIO
KaKux-1100 J0Ka3aTeNbCTB COTJAcHsl 3asBUTEIBHUI] B MHUCbMEHHOM BHUjE. AHaNU3UPYs JEHCTBUTENBHOCTH
JaHHoro cornacusi, EBponeiickuii Cyll He MOXKET He NMPUHATh BO BHUMaHHE TOT (aKT, YTO B COOTBETCTBYIOIINI
MepUO]T BPEMEHHU TIepBOH 3asBUTEIBHUIIE OBUIO BCETO MICCTHAANATH JIET. TeM He MeHee, JaKe IPEAIIOIOKHUB,
YTO COTJIACHE 3asBUTENBHUI] OBIIO AeHCTBUTENbHBIM, EBponeickuii Cyx cUHMTaeT, 4To TaKoe BTOpPraroIeecs B
4acTHYIO cdepy oOCIemoBaHHE B paccCMaTpUBacMOM Ciydae HE MOTJO OBITh OMNpPaBIaHO KaKoM-THOo
MEIHUITUHCKON WITH IOPUAMISCKON HEOOXOJUMOCTBIO, ITOCKOJBKY HA MOMEHT €r0 NMPOBEICHUS 3asBUTCIHHUIIBI
elie He KallOBAJHCh Ha CEKCyalbHBIE NOMoTaTenbcTBa. CIemoBaTelbHO, MPOBEICHHBIE TECTHI MOTYT OBITh
pacIieHeHbl KaK TUCKPUMHUHHpPYIOIIee U YHH3HUTEIbHOE oOpaimieHue (CM., ¢ Y4eTOM HEOOXOTUMBIX TOIPABOK,
neno FOuke npomue Typyuu [Juhnke v. Turkey], sxano6a momep 52515/99, § 81, 13 mas 2008 roqa).

89. IlpuHumas Bo BHMMaHME BbllieykazaHHoe, EBpomneiickuii CyJ ycTaHaBiIMBaeT, YTO MEIAMI[MHCKHUE
OCMOTPBI 3asIBUTENBHUII, IPOBEICHHBIEB repuoy ¢ 6 mo 12 mapra 1999 rona, Tak e, Kak 1 OCMOTp OT 6 arpess
1999 roma, HE COOTBETCTBOBAJIM BBINICYNOMSHYTHIM cTaHmapTam u mpunimnaMm EKIIII, u3noxeHHBIM B
Cram0OynbckoM IIpotokose. EBpomeiickuit Cyn mpUXOAWT K BBIBOAY O TOMC, YTO B HACTOSIIEM Cilydyae
HallMOHAJIbHBIE BJIACTH HE CMOIJIM TapaHTHUPOBATh 3PPEKTHBHOE (DYHKIMOHHUPOBAHUE CHCTEMBI MEAUIIMHCKOTO
00cIe10BaHNS JINL, COJEPIKAIMXCS MOJ] CTpaXKeH B MOJUINK. B CBsI3M ¢ 3TM, JaHHBIE 00CIEeI0BaHNS HE MOTIIH
HOPeJOCTaBUTh  JOCTOBEPHBIX  JokaszaTenbcTB. CoorBercTBeHHO, EBponeiickmit  Cyn He  cuMTaer
3aCy>KMBAIOLIMMU BHUMaHUS BBIBOJBI OTUETOB OT 6, 8, 9 u 12 mapra u 6 anpens 1999 roxa”.

3. Co2nacue nHa npogedenue cmepuiuzayuu

**M.B. npomueé Cnosaxuu [M.V. v. Slovakia], Ilocranossienne EBponeiickoro Cyaa ot
23 Hos0ps 2012 roaa, xanoda nomep 62079/09

CTEPUJIM3ALIMS XEHLIMHBI [ILITAHCKOM HALIMOHAJILHOCTH BO BPEMS POJIOB BTOPOI'O PEBEHKA

BE3 EE OCO3HAHHOI'O COTJIACHS

(>kanoba mpu3HaHA HEMPUEMJIEMOW 10 NMPHYMHE HEUCUEPIIaHWs BHYTPUTOCYAAapCTBEHHBIX CPENICTB

MIPaBOBOM 3aIINTHI)
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3asiBUTENHHUIIA, KCHIMHA I[BITAHCKOW HAIIMOHAIBHOCTH, ObLIa CTEPHIIM30BaHA BO BPEeMs POJOB
BTOPOTO pebEHKa IyTeM IepeBs3bIBaHMus (payutonueBbx TpyO. 3asBUTENBHUIIA HE JaBajia CBOETO
OCO3HAaHHOTO COTJIACHS Ha TaHHOE MEIUIIMHCKOE BMEMIATENbCTBO, OCYIIECTBICHNE KOTOPOTo, K TOMY
ke, He OBUIO OMO0OpPeHO KOMHCcHeW Mo crepwim3anuu. [IpoBeneHHas omnepanus HUMena Jis
3asBUTENBHUIIBI  CEPhE3HBIE IMOCIEACTBUAS MEAHMIMHCKOTO W  TICHUXOJIOTHYECKOTO XapakTepa.
3asBUTENBHUIIA TIOKANOBANach Ha OCHOBaHWM cTatbu 3 KoHBeHmMHM Ha TO, 4TO OHa ObIIa
MOJIBEPTHYTa OECYEIOBEYHOMY W YHIKAIONIEMY JOCTOWHCTBO OOpAICHHIO, U HA TO, YTO BIIACTH
CrnoBakuM HE TPOBEIM THIATEIBHOTO, OECIpPUCTPAaCTHOrO W AP EKTHBHOTO PACCICIOBAHHS
obcrosTensCcTB ee creprim3anui. Ha ocHoBanwm crathyl 8 KoHBEHINH 3asBUTEFHUIIA TT0KAJIOBAJIACH
Ha HapylICHUE €€ IpaBa HA HENPUKOCHOBEHHOCTh YAaCTHOM M ceMEWHOHM »ku3HM. Ha ocHoBaHuU
crathtl 12 KOHBeHIIMM 3asBUTENILHUIA TIOKAJIOBAIACH HA HApYIICHUE €€ IpaBa Ha CO3JaHHC CEMbH
BCJIEICTBHE CTEPHWIM3AINN. 3asBUTEIbHAIIA TAKKE TIOXKaToBalack 1mo crarhe 14 KoHBeHIMM Ha TO,
YTO OHA MOJIBEPTIIACh JUCKPUMHUHAIINH MO0 PACOBOMY/STHHYECKOMY H ITOJIOBOMY ITPU3HAKY.

EBpomeiickuii Cyn ykazan, 4yto B HacrosmieM Jeie KOHCTHUTYUMOHHBIH CyJ MpHU3HAT
HeleHCTBUTENBHBIM pemieHne OKpY>KHOTO Cya U MpsMO MOTpeOOBall OT HEro YCTaHOBHUTH BCEX
MMEIOIIUX 3HadeHHe (aKTOB IO ey M PacCMOTPETh BCE apryMEHTHl 3asBUTEIbHUIIBI, BKIIOYAst
npeArnonaraeMoe HapylleHue monoxxeHnid KoHBeHmnu, ykasaHHbIX el B xkanobe. CyneOHoe
pa30oupaTeNIbCTBO IO JCIY €lle He ObUIO 3aBepICHO. YUMTHIBAas JaHHbIE OOCTOATEIBCTBA, Xkajoba
OplTa mpu3HaHa HempuemyeMmol 1o ctatbsMm 35 §§ 1 u 4 KoHBeHIIMM BCIIENCTBUE HEWCUYEpPIAHUSL
BHYTPUTOCYAAPCTBEHHBIX CPEACTB MPABOBOI1 3aIHUTHI.

**B.C. npomueé Cnosaxuu [V.C. v. Slovakia], IloctanoB;ienue EBponeiickoro Cyna ot 8
HOs10ps 2011 roaa, xanoda Homep 18968/07

CTEPWIMBALIMS )KEHILMHBI LIBICAHCKOM HAIIMOHAJILHOCTH BO BPEMSI POJIOB BTOPOI'O PEBEHKA BE3 EE
OCO3HAHHOT'O COTJIACHS

(HapyuieHue cratbu 8)

3asiBUTEIbHUIIA, KCHIMHA I[BIFTAaHCKOW HAIIMOHAJIBHOCTH, OblIa CTEPHIIM30BaHa BO BpeMs POIOB
BTOPOro peOCHKa ¢ MOMOINBI0 KecapeBa CeucHHUs. 3asBUTCIbHMIIA IOXKAJIOBAJIACh HAa OCHOBaHUH
cratbti 3 KoHBeHmMM Ha TO, YTO OHa ObUIa IIOABEPTHYTa OECUEIOBEYHOMY H YHIKAIOIIEMY
JIOCTOMHCTBO OOPAII[CHHUIO B PE3YJIbTATe MPOBEACHUS CTEpUIM3AIMKU 03 e IOJIHOI0 U OCO3HAHHOI'O
CcorJIacHsi, a TAK)Ke Ha TO, YTO BJIACTH HE MPOBEINU TIIATEIBHOT0, OeCIpUCTPacTHOTO U 3 dekTHBHOTO
paccieioBaHusl OOCTOSITENILCTB €€ CTEepHIM3allui. 3asBUTENbHUIIA TakKe YTBEpXKAalla, 4YTO ee
[BITAHCKAs! HAI[MOHAIBHOCTD, ICHO YKa3aHHAsA B €€ MEIUIIMHCKON KapTe, ChIrpaia PEelIaolyro poib B
crepwim3arui. [IpoBeseHHas omepans WMeNa CEPhE3HBIE TMOCIHEACTBUS MEAWIIMHCKOTO |
TICUXOJIOTHYECKOTO Xapakrepa mis 3asButenbHUnbl. C 2008 roma >KEHIIMHA MPOXOIUT JIEUCHHE Y
TICUXWATpPa W 10 CeW JeHb CTpaJaeT IO NpUYMHE CBOeW cTepwim3anud. Kpome Toro, oHa ObLia
OTBepFHYTa bITAHCKUM COO6HIeCTBOM. Ha OCHOBAaHUHU CTaTbUu 3 KOHBCHHI/II/I 3asiBUTCJIbHULIA
YTBEPXKIAaeT, UYTO €€ CTEePWIU3alus JOJDKHA PacCMaTpHBAaThCS Kak KECTOKoe oOpaiieHue. Ha
ocHOBaHUM craThl 8§ KOHBEHIMHM 3asBUTENBHUIIA IOKajoBajach HAa HApYIIEHHWE ee IpaBa Ha
HEMIPUKOCHOBEHHOCTh YACTHOW M CEMEWHOMN JKM3HM BCJICACTBHE CTEPIIIM3AIMU 0e3 €€ MOITHOTO U
oco3HaHHOro coriacus. Ha ocHoBanum crtathu 12 KoHBEHIMH 3asBUTEIBbHUIIA I10)KajoBajlach Ha
HapylIeHHe TpaBa Ha CO3JaHHE CEMbH BCIEJICTBHE CTEPHIIM3aNnU Oe3 ee TMOJHOTO M OCO3HAHHOTO
coriiacusi. 3asiBUTENIbHALA TAKXKE I10aa )KaJo0bl Ha OCHOBaHWM crareil 13 u 14.

EBponeiickuit Cyn OTMeTHJ, YTO CTEpWIM3ALMS SBISIACH CEPHE3HBIM BMENIATEIHCTBOM B
COCTOSIHUE DENPOAYKTHUBHOTO 3/I0POBbs JIMIA WU, IIOCKOJbKY OHa 3arparupaja pa3HOOOpa3Hble
aCMeKThl JIMYHOW HENPUKOCHOBEHHOCTH, OHa TpeOoBana OCO3HAHHOTO COIJIacusi MAalueHTa,
HAXOZSIIErocss B 3[paBOM yMe. TeM He MeHee, UCXOIsi M3 MPEAOCTABICHHBIX TOKYMEHTOB, MOXHO
NPEIOJIOKUTh, YTO 3asIBUTEILHUIIA HE OblIa JI0 KOHIA NMPOMH(MOPMHUPOBAHA O COCTOSIHUU CBOETO
3/I0pOBbA, IpeylaraéMold el CTepWInM3aliHd HW/WIM BO3MOXKHBIX albTepHaTuBax. Crepuinzanus
3asgBUTENILHULIBI, a Takke popMa, B KOTOPOH el ObUIO MPEeJIoKeHO JaTh Ha HEe COriacue, MOJKHBI
OBLTM BBI3BATH y HEE YyBCTBO CTpaxa, TPEBOTH M OIIyIIEHHE HEMOJHOUEeHHOCTH. CTrepuim3arnus
3asIBUTEIBHUIIBI SBUJIACh HapylleHueM ctaTed 3. EBponeiickuii Cy He BBISIBUII HapyLIEHHs CTaTbU 3
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B OTHOIICHUHM YTBEPKICHHH 3asBHTEIbHUIBI O TOM, YTO HE OBUIO MPOBEIEHO HAIJIECKAIIEro
paccienoBaHUsI  OOCTOSITENIBCTB €€ CTEpWIM3ALMHM. YYHUTHIBAas CHENAaHHBII paHee BBIBOJ 00
HapymeHuu cratel 3, EBponeiickuii Cyn He cuen HeoOXOOUMBIM OTAEJIBHO PacCMaTpUBATh MO CTaThe
8 Bompoc O TOM, HapyIIWIA JIU CTEPUIIM3AMS 3asSBUTENBHUIBI €€ MPaBO HA HENPUKOCHOBEHHOCTh
4acTHOM M ceMmeiHo xn3Hu. Onnako EBpomeiickuit Cyn ycranoBmil, 9to CrIoBakusi HE BBITIOTHHIIA
CBOETO 00s13aTEeNFCTBA TI0 COOIOIEHUIO TIpaBa Ha YAaCTHYIO M CEMEWHYIO JKHU3Hb, COTJIACHO CTaThe 8,
He ofecrmeynB o0cob0oe BHHMAaHHE K PEMPOAYKTHBHOMY 3I0POBBIO 3asBUTEIBHHLBI KakK JIHLA
[BITAHCKOW HAIMOHATBHOCTH. McX051 M3 BBILIEH3II0KEHHOTO, OBUIO TOMYIIEHO HapyIIeHUE CTaThH 8
[0 TPUYMHE OTCYTCTBHs IIPaBOBBIX TIapaHTUil 0co00Oro y4era penpoLyKTHBHOIO 3I0POBBS
3asBUTENIHULIBI KaK LBIFAaHKH BO BpeMs ee crepuinsanuu. EBponeiickuii Cyn mpus3Ham OTCyTCTBUE
Hapymenus: ctatbu 13. OH Taxke MpuUIIed K BBIBOAY 00 OTCYTCTBUH HEOOXOAMMOCTH B OTIACITBHOM
PacCMOTPEHHUH KaJI00 3asBUTCILHHUITEI HA OCHOBaHHUM cTaTeh 12 u 14.

JeJia Ha cTaaMu paccMOTPEHHUS

*U.TI., MK. u P.X. npomue Cnosaxuu [1.G., M.K. and R.H. v. Slovakia], Pemenue
EBponeiickoro Cyna ot 22 centsiops 2009 roaa, xxanoda nomep 15966/04
CTEPWIM3ALMA KEHILWH LI AHCKOI HALIMOHAJIBHOCTH BE3 UX COTJIACHSA

3asBUTENBHULBI  SBISIFOTCS TpakIaHkamMu CIIOBaKMM IIBITAHCKOTO TpoHcXokaeHus. [lepsas
3asgBUTENIbHUIA OblIa CTEPUIM30BaHA BO BpEMsS POJOB BTOPOr0 peOEHKAa ¢ IMOMOIIBIO Kecapesa
ceueHns. Eit He cooOumiim o ToM, 4TO OHA MOABEPTIIach NMePeBA3BIBaHUIO (payuTonueBsIx TPyO U ObLIa
CTepWIN30BaHa. 3asBUTEIbHUINA HE TTONTyJata HUKaKoi MH(popManuy 00 yXoe Mociie CTepUIn3alyy.
Ona y3Hasma 0 CBOEH CTepHIM3allMd, NMPOBEACHHON BO BpEeMs €€ BTOPBIX POJIOB, JIUIIb BO BpeMs
HN3y4YCHUA MeI[H].[HHCKOﬁ KapTbl B IIPUCYTCTBHUMU CBOCro aaBOKaTa. Ha momeHt CTCpWIM3allun
3asBUTENBHHULE ObUIO 16 JeT, U ee OQHIMATIbHBIE ONEKYHBI HE TaBajH COTJIACHS Ha INPOBEICHUE
oTiepanum.

Bropas 3asButepHMIIA OblIa CTEPUIIN30BaHa B IPOLIECCE POXKICHUS BTOPOTO peOSHKA C MOMOIIIBIO
KecapeBa cedeHus. Ha maty ponoB 3asButensHuUIle Opu10 17 JIeT, 1 OHA HE COCTOsUIA B OQUITHATIEHOM
Opake. Hu BTOpas 3asBUTENbHUIA, HU €€ POJAUTENH HE ObLTH MPOMHPOPMHUPOBAHBI O CTEPUITH3AINH H
HE MOAMNKCHIBAIN JOKYMEHTA, JAIOIIEro corjiacue Ha Hee. JKeHIMMHA TakKe CTpajaia OT CEPhE3HBIX
METUITMHCKIX OCIIOKHEHHH MOCIIEe CTePUITH3AIUH.

Tperbst 3asBUTENBHUIIA ObLIa CTEPUIIM30BAHA BO IPOIECCE POXKICHUS YETBEPTOro pedeHKa C
MOMOIIIBI0  KecapeBa ceueHus. llepen pomamu ee MOMPOCHIN TMOANHCATh JOKYMEHT. TpeThs
3asBUTEJIbHMIIA YTBEPIXKaia, 4TO TOJIKCaia ero, He TOHUMas cojieprKalielics B HeM HH(OpManuu.
TpeTss 3asiBUTENHHUIIA YTBEPIKIANIa, YTO OHA HE JaBajia JOOPOBOIBLHOTO M OCO3HAHHOI'O COTJIacHs Ha
cBOIO cTepmim3anuto. OHa TakKe cTpajaaia OT METUITMHCKIX OCJIOKHEHHI TTOCIIe CTEPHITU3AIUH.

3asBUTEIBHUIBI TOAAIHA XKalo0y Ha OCHOBaHUHM cTathWl 3 KOHBEHIIMM Ha TO, YTO OHHU OBUIH
JKEPTBaMU HACHIILCTBEHHON M HE3aKOHHOM CTEPHIIU3AIlNH B TOCYIaPCTBEHHON OONBHUIIE U HA TO, YTO
Brnactu CIIOBaKWU HE MPOBENH TINATEIHHOTO, OECIPUCTPACTHOIO U CBOEBPEMEHHOTO paccieI0BaHUs
00CTOSITENILCTB WX CcTepwiu3aimi. B cBoeil jkanobe Ha ocHoBanuM cTatbu 8 KoHBeHIMH
3asIBUTEIBHUIIBI YTBEPXKIATH O TOM, YTO WX CTEPUIIM3AIUS SIBJSIETCS CEPhE3HBIM HAPYIICHUEM HX
MpaBa Ha HENPUKOCHOBEHHOCTh MX YACTHOM M cemeilHoM xu3Hu. Ha ocHoBaHuu crtatbu 12
KoHBeHIIMM 3asBUTENHHUIIBI KAJIOBAJIUCh HAa HAPYIICHHWE TpaBa Ha CO3JaHHE CEMBU BCIEICTBHE
crepmwmmsarui. [lo cratee 13 KoHBeHIIMHM, 3asSBUTCIBHUIBI JKAJIOBAJINCh HAa OTCYTCTBHE
3¢ (EeKTUBHOTO CPEICTBA ITPABOBO 3aIIUTHI B OTHOMIEHUH HX Xajio0. 3assBUTEIHHUIIBI TAKKE MOIaIH
JKao0y Ha OCHOBaHUU CTaThU 14 0 TOM, YTO UX CTEpUIM3aIKs OblJIa CBsI3aHa C UX MOJIOBOW U paCOBOM
MPUHAICKHOCTHIO, I[BETOM KOXH ¥ TPHUHAUICKHOCTHI0O K HAIMOHAIILHOMY W JTHHYECKOMY
MEHBILIUHCTBY.

Esponeiickuit Cyn o0bsBuI x)ano0y npuemiemon 22 centsiops 2009 roxa.
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**I'03p u opyzue npomue @panyuu [Gauer and Others v. France], IlocranoBiaenue
Esponeiickoro Cyaa ot 14 mapra 2011 roaa, skasoda nomep 61521/08

CTEPMIIMBALINA YMCTBEHHO OTCTAJIBIX TAIIMEHTOK BE3 X COT'JIACUSA

3asBUTENBHUIBI, TSITh  MOJOJBIX ~ YMCTBEHHO  HEMOJHOIICHHBIX  JKCHIIMH, IIOJBEPIIIHChH
XUPYPrUYECKOMY BMENIATENBCTBY, B XOJE€ KOTOPOTO OHH OBUTH CTCPHIH30BaHBI C IENbIO
koHTpaneniuu. OHU He ObUTM MPOUH(POPMHUPOBAHBI O XapaKTepe MPEACTOSIINUX ONEpaluii, KOTOPHIC
OBUTM TIPOBEICHBI 0e3 MX coriacus. MoJoJiple XKEHIUHBI paboTanyd B MECTHOM IIEHTPE TPYAOTEpaIny,
HaXOJAIIEMCS] B BeJICHMH ACCOLMAIMU B3POCIBIX U JeTed C OrpaHUYeHHBIMH BO3MOXKHOCTSMH. B
cents0pe 2000 roma Accouumarus mojana xajlo0y OJHOBPEMEHHO C 3asBICHHEM O NPU3HAHUU €
TPaXTaHCKUM HCTIIOM B CyJIeOHOM mporiecce. [laHHOe 3asBiicHHe ObUIO IPU3HAHO HelpueMiIeMbiM. B
JIAHHOW CUTYalliu 3asBHTCIHHUIIBI MOJAM XOJaTaliCTBO O Ha3HAYECHUM NpEACTaBHUTENS, Ojarojaps
KOTOPOMY OHU MOTJIM OBl BHICTYIHUTHh B KaueCTBE T'PaXKJAHCKUX HMCTIIOB M y4aCTBOBaTh B CyAcOHOM
nporiecce. X0oAaTacTBO Takxke ObU10 OTKIIOHEHO. Cy/Ibsl MO JesiaM ONEKH Ha3HAYMJI NPECTaBUTEICM
3asBUTENBHUI NIpeacenaTens OObeMHEHNS CeMEHHBIX acCOLHMaIHil JenapraMenta MonHa, KoTopsle
3aTeM TOJAlM XOJATalCTBO O BCTYIUICHHH B Pa3OUpaTeNhCTBO B KayecTBE TI'PAXKJAHCKHUX HCTIOB.
3areM cya TIpeKpaTHil pa30upaTesbcTBO. Hu omHa ameiisius, HoJaHHAs 3asBUTCIIbHUIAMH, HE
YBEHYAJIACh YCIIEXOM.

[Tpu momave xamo6er B CtpacOyprckuit Cyn K YHCTy 3asgBHTEIEH MPUCOSAMHUINCH POIUTEIH
MOJIOZION >KEHIIMHBI C OTPaHMYCHHBIMH BO3MOYKHOCTSIMH, MPOXKUBAIONIEH B LEHTPE TPYAOTEpanuu
(CAT), unens Accoumariyy 1o 3aIiuTe MpaB JHIl ¢ OTPAHUIECHHBIMH BO3MOKHOCTSIMHM JIeTIapTaMeHTa
Houna (ADHY), a Takke My OJHOH 13 3asBUTENbHUL. OHM MOXKATOBAINCH HA TO, YTO MOJIOIBIC
JKEHIIUHBI, KOTOPBIE TOJBEPIIINCH XUPYPTUIECKOMY BMEMIATENLCTBY, HE MMEJH TPEACTABUTENEH C
Havajga CyJaeOHOro pa3dMpaTenbCTBa; OHM TAKKE MOXKAJIOBAIKMCH HAa TO, YTO Pa3OMPaTEIILCTBO OBLIO
HECTPaBe/UIMBEIM W BO3paKall MPOTHB Mpu3HaHWA KaccalmoHHBIM CylIOM HENmpHUeMIIeMON WX
KamoObl. MoJo/Ibie JKEHIIMHBI 3asBISUIM O HAPYIMIEHUH WX (PU3MUecKoil HEMPUKOCHOBEHHOCTH B
pe3yibTaTe CTepPIIN3aluy, KOTOpasi Obljla BBITOJHEHA 0€3 UX COTJIACHS, M 3asSBUIIM O HAPYIICHUU HX
npaBa Ha HEMPUKOCHOBEHHOCTh WX YAaCTHOHM JKU3HM W Ha cozgaHue ceMbu. OHHM yTBEpKIalH, YTO
OBLTM TIOJBEPTHYTHl AUCKPUMHUHAIIMY TI0 MPUYHWHE TOTO, YTO OHU OBUTH JIMIIAMH C OTPaHUYCHHBIMH
BO3MOXKHOCTMU. 22 ¢eBpans 2011 roga geno ObUIO KOMMYHHIMpPOBaHO [IpaBUTENBLCTBY st
MIPEIOCTABIICHUS BO3PAXKEHUI HA OCHOBaHUH cTaTeit 3, 6, 8 m 12, a Takyke HA OCHOBAaHUU CTaThu 14, B
COBOKYIHOCTH CO CTaThsiMu 3, 8 u 12.

E. 91tn4yeckue Bonpocskl, kacawmuecss BUU-undexuun

1. Yepo3za evicvinku

Apuuna Xenao npomuse Huoepnanooe [Arcila Henao v. the Netherlands], Pemenue
EBponeiickoro Cyna ot 24 uions 2003 roaa, :xxanoda nomep 13669/03

JIEMOPTALIMSL  BUY-UHOUIIMPOBAHHOIO  TMPECTYITHHMKA, COBEPIIMBILETO —TPECTYILIEHUE,

CBSI3AHHOE C HE3AKOHHBIM OBOPOTOM HAPKOTUKOB; HAJUTEXXAIIEE MEJAUILIMHCKOE JIEYEHUE

"CoryacHO cJI0OXHBIIEHCS CyqeOHON MpaKTHKE, WHOCTPAHIIBI, KOTOPHBIE IOJUIekAT BHICBUIKE, HE MOTYT, B
NPUHIIKIIE, IPETEHI0BATh Ha TO, YTOOBI OCTATHCS Ha TEPPUTOPUH J[OroBapHBarOIIErocs TOCYIapCTBa ISl TOTO,
YTOOBI IIPOJOJDKATh MOJIB30BAThCS MEIMLMHCKOM, COLMAIbHOW WM JApyrMMH  (QopMaMH TOMOIIH,
MPE/IOCTaBIsIEMOH T'OCYAapCTBOM, OCYIIECTBISIIOIIMM BBICBIIKY. OJHAKO B HCKIIOYUTEIBHBIX CIyYasx
peanuzaiys peuieHus] O BBIJIBOPEHWH HHOCTPAHIIA MOXKET, BCIICICTBHE HCKIIIOUNTEIBHBIX T'yMaHHCTHYECKHX
co00paKeHHH, MPUBECTH K HApYLICHHIO cTaTbu 3 (cM. aeno /. npomug Coedunennozo Koponescmsa [D. v. the
United Kingdom], 2 mast 1997 roaa, § 54, oruerst 1997-111). B nannom cinyuae EBpornetickuii Cyn npuiien K
3aKJIFOUeHHUI0, 4To Jenoprauus 3asButens B CeHT-Kurtc Hapymimiaa Obl cTaTbio 3, yYMTBIBask COCTOSIHUE €0
310poBbs. EBponeiickuii Cyn ormeTwi, 9To 3asButenb crpagan CIIM/om B Tsokenoi Gopme. BHesamHbIil 0Tka3
B MEAUIMHCKOM OOCIIy)KHBaHUM | 0CyJapcTBa-OTBETYMKA, B COYETAHHH C IPEACKAa3yeMbIM OTCYTCTBHEM
MOIXOIAIINX BO3MOXHOCTEH JICUCHHS, a Takke JIIo0OH (opMBI MOPaIbHON HMIM COIUATBHOW MOJIIECP)KKH B
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NPUHUMAIOMIEN CTpaHe, YCKOPWIIO OBl CMEPTh 3asBUTENIA M IOABEPINIO ObI €0 CHIIBHBIM TMCHUXHYECKHM H
¢uznueckuM cTpaganusM. [I[puHUMas BO BHUMaHKE JAHHBIE UCKIIOYHTEILHBIE 00CTOATENLCTBA, KPUTUUECKYIO
CTaguio, KOTOPOH JOCTUIJIO HEW3JeYuMoe 3ab0JieBaHUE 3asABHUTENA M C y4ETOM  yOEIUTENbHBIX
I'YMaHUCTHYECKUX COOOP@KEHMH, HMCIOJIHEHUE pelieHus o ero gemnoprauuud B Cenr-Kutc Oymer sBiATbCS
0ecYeoBEeYHBIM OOpAIEHHMEM CO CTOPOHBI 1'0CYHapCcTBAa-OTBETYMKA B HApyLIeHWe cratbd 3 (cM. neno /.
npomue Coedunennozo Koponescmsa [D. v. the United Kingdom]..., 88 51-54).

B cBs3u ¢ stimM, EBpormeiickuiit Cyx paccMOTpesn BOIPOC O TOM, CYIIECTBYET JH PEANbHBIH PHUCK TOTO, YTO
Jenoptanus 3assutens B Komym6uro OyneTr mpoTHBOPEYUTh HOPMAM CTAThH 3, BBUAY COCTOSIHUS €TO 370POBBS
Ha TOT MoMeHT. EBpomnelickuii Cyj oLEHHJ JaHHBIH PUCK B CBETE MaTEpPHUAJIOB, MMEIOIIUXCS HA MOMEHT
paccMOTpeHus Jiena, BKJIIOYasl MOCIEAHIO MH()OPMAILMI0 OTHOCUTEIBHO COCTOSIHUS 3I0OPOBBS 3asBHUTENS (CM.
C.K.K. npomus Ilseyuu [S.C.C. v. Sweden] (pemuienue), xanoba Homep 46553/99, 15 despans 2000 roza).

Esponeiicknit Cyn oTmeuaeT, 4to 3asBuTenb ykaszan 16 arycra 2002 roja, 4To OH 4yBCTBOBAJI CE0sI XOPOIIO
u paboran, XOTS JEHCTBHTENBHO CTpajal OT ONpEAEICHHbIX MOo00YHBIX 3(h¢dexToB neuenus. [lanee
EBporneiicknit Cyn KOHCTaTUpyeT, 4TO, COIVIACHO MOCIHIe[HEeH MMEIoIecs nHPOpMalny, TEKyIee COCTOSHUE
3afBUTENS YAOBICTBOPUTENBHOE, HO MOXET YXYNIINThCA B Ciydae IpeKpamieHus JedeHns. Hakowrer,
EBpomnetickuit Cyn oTMedaeT, 9T0 He0OX0ANMOE JICUeHHE TEOPETUIECKH TOCTYyIHO B KomymOun, rae mpokuBaeT
OTeIl 3asBUTEIA U IIECTEPO €ro OpaTheB U cecTep.

B stux obcroarensctBax EBponeiickuii Cya monaraeT 4ro, B OTIIMYHE OT CUTYAINH B BBITIIEYKAa3aHHOM JIeje
M. npomus Coedunennozo Koporescmea [D. v. the United Kingdom] wiu B nene b.5. npomue @panyuu [B.B. v.
France] (xxamnoba momep 39030/96, otuer Komuccuu ot 9 mapra 1998 rosa, B qanbHEHIIEM BBIYEPKHYTOE U3
comicka jaen no perrenuto EBpormeiickoro Cyma ot 7 centsiops 1998 roxa, otuetst 1998-VI), HeT ocHOBaHUi
CUUTATh, 4TO OOJIE3Hb 3asBUTENIS JOCTUIIIA 3AIYIIIEHHOW WIIM KPUTUUECKON CTalUH WIIK YTO OH HUKOUM 00pa3oM
HE MOXET pacCYUTHIBATh HAa MEAMIMHCKOE OOCIY)XKHBaHUE HIU HMOIAEPKKY CEMbU B CTpaHE NPOUCXOKICHHUS.
dakt, 4TO BO3MOXKHOCTH, IIPEJOCTABICHHbIE 3asBUTEN0 B KomymOuu, Oblii Obl MeHee OJIaronpHsTHBIMHU, YeM
Te, KOTOpele OH MMeeT B HupmepnaHnmax, Helb3sl pacCMaTpHUBaTh KaK PEIIAIONINHA C TOYKH 3pEHHs CTaThH 3
KouseHnuu.

Xotsa Epomeiickmit Cyq MOHHMAeT Cephe3HOCTh COCTOSHHS 30POBBS 3asSBUTEISA, OH HE CUUTACT, YTO €ro
CUTyalusi HOCUT HACTOJBKO MCKITIOYUTEIBHBIA XapaKTep, YTO €ro AemopTanus OymeT SBIATHCS OOpalleHHEM,
3anpenieHHbIM cTatbeil 3 Konpenuun'".

H. npomue Coeounennozo Koponescmea [N. v. the United Kingdom], IlocranoBienue
Boasmoii ITanarer EBponeiickoro Cyna mo nmpaBam 4desnoBeka ot 27 masa 2008 roxa
(:xano0a Homep 26565/05)

(oTcyTcTBHE HapyllIEHHs CTAaThU 3, OTCYTCTBHE HEOOXOIMMOCTH PACCMOTPEHHMS JKaIOObI MO cTaThe 8

(06a myHKTa MPUHSTHI YE€THIPHAIATHIO TOJI0CAMH “33”H TpeMs “TIPOTHB”))

Boneromas CIIM/loM 3asBUTENbHULIA YTBEPKAATIA, YTO B CIy4ae €€ BO3BPALLECHUS B YTaHIy OHA
HE MOJIYYUT HEOOXOAUMOTO MEIMIIMHCKOTO OOCITY)KMBaHUs, YTO OYJIET ABIATHCS HAPYIICHUEM CTaTei
3 u 8 Konseniuu.

Erponeiickuit Cyn pe3toMupoBall CyIcOHYIO MPAKTUKY B OTHOIICHUH JIEN O BBICBUIKE, B KOTOPBIX
3asBUTEINIb YTBEPXkAal 00 yrpo3e HapyNICHUS CTAThH 3 MO MPUYMHE TUIOXOTO COCTOSHHS 3/0POBbS,
OTMETHB, OH HE YCTAHABIMBAJ TAKUX HAPYIICHHH CO BPEMEHU NPUHSATHS MOCTAHOBJICHUS 10 jieny /1.
npomug Coedunennozo Koponescmea [D v. the United Kingdom] (Ne30240/96) 21 anpenst 1997 rona,
B KOTOPOM peub IIajio 00 "UCKITIOYUTEIBHBIX 00CTOATENbCTBAX" U "yOeIUTENPHBIX TYMaHUCTHIECKUX
cooopaxenusx”. B nene /. npomue Coedunennoco Koponescmea 3asBuTennh ObLI TSDKEIO OOJIEH H,
HO-BUAMMOMY, HAXOJHJICS TPH CMEPTH; €My HE MOT ObITh T'apaHTUPOBAH MEAUIMHCKHNA YXOI H
00CITy’)KMBaHHE B CTPaHE €ro NpoucxoxaeHus. Kpome Toro, OH He MMeIl CeMbHU, KOTOpast XOTela WK
Morjia Obl YXa)KHUBaTh 32 HUM HJIH 00ECIICYUTh €ro MUTAHUEM U KHJIbeM U COLUATBHOM MOJIePKKOM
X0Tsl Obl Ha 0A30BOM ypPOBHE.

EBponetickuii Cyn HamoMHWII, YTO WHOCTPAHIIBI, ITOAJIEKAIINE BHICBUIKE, HE MOTYT B HPUHIIMIIE
NPETeHI0BaTh Ha MPaBO OCTaBaThCsi HA TEPPUTOPHM OJHOTO M3 [ocymapcTs, paTH(UIMPOBABIIMX
EBponeiickyro KonBenmuio no mpaBam 4denoBeka (JloroBapraromieecsi TocyAapcTBO) ISl TOTO, 9TOOBI
NPOJOJDKATh IOJIb30BAThC METUIIMHCKOW, COLMAIbHOM M APYrMMH BHAAMH TIOMOIIM M YCIYT,
NPEAOCTABISEMbIMH JACTOPTUPYIOIIUM TOCYJapCTBOM, OCYIIECTBISIOIIMM BBICBUIKY. TOT (akTt, uTo
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CUTYaIus 3asBUTENS, B TOM YHCIIE TNPOJODKUTENBHOCTD €r0 WK €€ KU3HH 3HAYUTENbHO YXyALIaTCs
IpU BBIOBOPEHUH €ro wiu ee u3 JloromapuBaromierocs rocyAapcrba, Kak TAaKOBOW, HE SBISIETCS
JOCTaTOYHBIM JUIsI BOSHUKHOBEHHUSI HapylleHHs cTaTbu 3. PemieHue o BBIIBOPEHMH HMHOCTpaHIIA,
CTPaJaOLIEer0 CEPhE3HBIM IICUXUYECKUM W GU3NIECKUM 3a00JIeBaHUEM, B CTPaHy, TJe CPEICTBA A
JIeYCHHs ATOTO 3a00JIEBaHUS YCTYNAIOT CPEACTBaM, AOCTYIHBIM 3asBUTENI0 B JloroBapuparomiemcs
roCyJapcTBe, MOXKET SIBIISATHCS MPOOJIEMaTHUHBIM C TOYKM 3PEHMS CTAaTbU 3, HO TOJIBKO B 0CO00
UCKIIIOUUTENbHBIX CIy4yasX, KOrja TyMaHHUCTHMYECKHE OCHOBAaHHUS MPOTHB BBICBUIKM HHOCTpPaHIA
SBJIAIOTCS YOS TUTEIbHBIMHU, KaK, Hanpumep, B aeie /. [D.].

Hecmotps Ha TO, 4ro MHOTME TpaBa, cojepskamuecss B KoHBEHIWH, 3aTparuBaiOT ACTIEKTHI
COIMAIBHOTO ¥ 3KOHOMHUYECKOT0 XapaKTepa, OHa, M0 CYIIECTBY, HAIPaBJIeHA HA 3aIUTy TPAXKIAHCKUX
u mnomuthdeckux npaB. Kpome Toro, KoHBeHIMM B 1[enoM NpUCYII TOUCK CHPaBEAIHMBOTrO
COOTHOIICHHS MEXKIy TpPeOOBAaHMAMH OOIIMX HMHTEPECOB OOMIECTBA W 3alIUTHl OCHOBHBIX IIPaB
OTAENBHOTO uYenoBeka. [locTikeHns: B 00JaCTH MEIUIMHCKON HAayKH, COBMECTHO C COLMAIBHBIMHU H
9KOHOMHYECKHMHU DPa3IHUUsIMU MEXIY CTpaHaMH, O3HAuYaloT, YTO YPOBEHb JICUCHHS, JAOCYTIIHBIA B
JoroBapuBatomiemMcsi TOCyIapcTBE W CTpaHE MPOUCXOKACHUS MOXKET CYIIECTBEHHO Pa3iUuaThCsl.
Crates 3 He co3maeT 00s3aTenbCTBA AU JJOrOBapHBAIOMIMXCS TOCYIAPCTB 110 CTIIQKUBAHUIO TaKHX
pa3J’II/I‘II/II\/'I IMyTEM NPEAOCTABJICHUA 6€CHJ'IaTHOI‘O U HCOI'PaHUYCHHOTO MCIUIIMHCKOI'O O6CHy)KI/IBaHI/I$I
AJid BCCX HMHOCTpPAHIICB, HEC HMMCIOIIHX IIpaBa Ha Hpe6bIBaHI/Ie B Ipcaciiax cBOEH IOPUCOAUKIIUHA.
3axroueHne 00 OOpaTHOM BO3JOKWIIO OBl CIHMIIKOM Oonbiioe OpeMst Ha JloroBapuBaromuecs
rOCy/apCTBa.

Hakonen, EBponeiickuit Cyx oTMETHII, UTO XOTS JCJIO 3asBUTEIBHUIIBI KacaloCh BBICBUIKU JIUIIA,
oompHOro BUY/CIIMJI, Te e NpUHIMIEI IOKHBI MPUMEHSTHCS K BBICBUTKE JIOOOTO IHIIA,
CTPaJaloIer0 Cephe3HbIM, BO3HUKIIMM €CTECTBEHHBIM IyTeM (U3WYECKUM WIH TCUXHYSCKUM
3a00JIeBaHUEM, KOTOPOE MOJXKET NPHYUHATH CTpaJaHus, OOJb WIM OTPHUIATSIBHO BJIHMATH Ha
MPOJO/DKUTEIBHOCTh JKU3HU U TpeOyeT CIeNUaIM3MPOBAHHON MEIMIMHCKOM IOMOIIH, KOTOpas
MOJKET He OBITh JIETKO JOCTYITHA B CTPaHE MPOUCXOKICHUS 3asBUTENSI MK TPEOOBATh CYIIECTBEHHBIX
3aTpar.

Xots 3asBUTENBHHUILIA OOpaTHiachk ¢ MPockOOil o mpenocraBieHun yoOexwuma B CoeTUHEHHOM
KoponeBctBe u eif ObLT0 OTKa3aHO, OHA HE )aoBanack EBporetickomy Cyay Ha TO, 9TO BBIIBOPEHUE
B YraHiy MOJBEPrHET €€ PHUCKY NPEAHAMEPEHHOTO IOJIUTHYECKH MOTHUBHUPOBAHHOIO IECTOKOIO
oOpaienusi. Ee xamoObl 1o cTarbe 3 ObUTM OCHOBaHBI MCKITFOUUTEIIBHO HA TSXKEJIOM COCTOSHHH €€
3I0pOBbS M OTCYTCTBHM AOCTyNa K HaJUIeXalleMy MEIMLHUHCKOMY OOCIYy>KHBAHUIO B €€ POIHOU
CTpaHe.

B 1998 roay y 3asButenbHHIBI ObUT0 0OHapyxeHo na CIIM/I-onpenensromux 3a00jieBaHUs U
SApKO BBIpaOKEHHAas WMMYHojernpeccua. B pesynbraTe jeudeHusi, moiaydeHHoro B CoeTuHEHHOM
KoponeBctBe, ee cocTossHME CTaOWMIM3UPOBAIIOCH. 3asBUTEIBHUIIA MMeETIa BO3MOXXHOCTh COBEPINATh
MOE3/IKK M OblIa CrocoOHa COXPaHATh € JI0 TeX IMOop, MOKa OHA MoJiydyalia HeoOXxoaumoe el 0a3oBoe
nedenue. OJHAKO JI0KA3aTeNbCTBA, MPEACTABICHHBIC HAIMOHAIBHBIM CyJlaM, YKa3bIBaJIXA Ha TO, UYTO B
clTydae JIMIICHUS 3asBUTEIBHUIBI OKA3bIBAEMOTO € HAa TOT MOMEHT JICUYCHHUSI COCTOSIHUE €€ 3710POBbs
pe3K0 YXYIIIUACA, U OHa OyJeT cTpajgaTh OT OT HeJoMoraHus, auckoMmdopra, Ooyeil, U yepes
HECKOJIBKO JIET YMPET.

ITo cBenennsiMm BecemupHOH opraHuzanyu 37paBOOXpaHEHUsS, aHTUPETPOBUPYCHAs Tepanus Oblia
JIOCTYIHA B YTaHJE, OAHAKO M3-32 HEXBATKH CPEJCTB €€ IMoJlydaja JIUIIb [T0JIOBUHA HY>KJAIOLIIXCS.
3asBUTENBHUIIA YTBEPKaia, YTO OHA HE CMOIJIa OBl OIJIATUTH CBOE JICYCHHE, M YTO OHO OBLIO OBI
HEJOCTYIIHO B CEJIbCKOW MECTHOCTH, OTKYyAAa OHa MPOUCXOAUT. [I0-BUAMMOMY, UTO y 3asBUTEIbHULIBI
ObUIM POJACTBEHHHUKH B YTaHJE, XOTA, IO €€ CJIOBaM, HE 3aXOTeNd WK He CMOINM Obl yXa>KuBaTh 3a
HEeHl B cllydae ee TSDKEJIoro 3a0oJeBaHusl.

Biactu BenukoOpuTaHuu o0ecieunBalid 3asBUTSIIBHUILY MEIUIIMHCKON U COIMAIbHOM MOMOIIIBIO
3a CYeT TOoCyJapcTBa JEBATh JIET, B TEYCHHWE KOTOPHIX pPAacCMaTpUBAINCH €€ TMpochkda o
MPEIOCTABIICHIH YOEKUINA U KaoObl 1m0 cTaThaM 3 U 8§ KOHBEHIMM HallMOHATHHBIMU CyJaMH H B
EBpometickum Cynom. Tem He MeHee, 3TO camo 1o cebe He BiedeT 3a co0oil 00s3aHHOCTH
Coemunennoro KoponeBcTBa mpoaoikaTh OKa3bIBaTh €M MEIUIIMHCKYIO W COIUATBHYIO TIOMOIIIb.
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3aKIII04MB, YTO JENO 3asSBUTEIBHULBI HE COACPKUT "0C000 HCKIIIOYUTENBHBIX OOCTOSITENbCTB",
EBpomneiickuit Cyq ycTaHOBHII, YTO UCIIOTHEHHUE PEIISHHUS O €€ BBIIBOPEHUH B YTaH/Iy HE ITOBJICYET 32
co0oit Hapymenns ctarbu 3 KoHBeHIHH.

“50. Espomneiickuii Cyn mpu3HaeT, YTO Ka4eCTBO JKU3HU 3asABUTEIBHULBI U MPOAOIKUTEIBHOCTh €€ KU3HU
CHU3SITCA B ClIydae ee BO3BpallleHHusd B Yranay. OfHaKko B HACTOAIIEee BpeMs OHAa HE HaXOIUTCS B KPUTUUYECKOM
COCTOSIHUHM. 3aKJIIOUeHHs] O OBICTPOTE YXY/IICHHS €€ COCTOSHHUS M O TOM, B KaKOM OObEME OHa CMOXKET
HNOJY4YUTh MAOCTYN K MEAMLUUHCKONW IMOMOIIM U JICYEHHUIO, BKJIIOYas IMOMOIIb POACTBEHHMKOB, IO Bcei
BUIMMOCTH, OCHOBaHBI HCKIIOUUTENHFHO Ha MPEANOIOKEHHAX, OCOOCHHO C y4ETOM IOCTOSIHHO MEHSIOIIEHCS
curyanuu B otHormeHuH nederst BUY u CI1M/]a Bo Bcem Mupe.

51. Tlo muenmio Espomeiickoro Cyma, meno 3asBUTCIBHHUIBI HE MOXET OBITh OTIPAaHMYCHO OT e,
YIOMSHYTHIX B maparpagax 36-41 Bemme. [leno He OTIMYaeTCs HATHIHEM "HCKIIOYUTEIEHBIX 00CTOSTENBCTB",
kak B jmene /. npomus Coedunennozo Koponescmsa [D. v. the United Kingdom] (cm. BeImme), u UCTOTHEHHE
pCIIeHHS O BBICBUIKE 3asBUTCIILHUIIBI B YTaH/y HE MMOBJICUYET HAPYIICHUS cTaThi 3 KOHBEHITHH.

**Kviomun npomue Poccuiickou @edepayuu [Kiyutin v. Russia], IlocraHosjieHue

EBpomneiickoro Cyaa ot 15 mapra 2011 roaa, xanoda nomep 2700/10
JIUCKPUMUHALVIS TTY TEM OTKA3A B BBIZIAUE BUJIA HA JKUTEJIECTBO MHOCTPAHITY I10 [TPUYMHE TOT'O, YTO OH

BbUT1 BUY MHOUIIPOBAH

(HapymieHue cTaThi 8 B COBOKYITHOCTH CO CTaThell 14)

3asBuTens, rpakaanuH Y30ekuctana, poamicsi B CCCP (Coro3 Coerckux CoOIUaTUCTHIECKAX
Pecrry6mk) u ¢ 2003 roma mpoxkuBan B Poccum B OprnoBckoii obmactu. B mrome 2003 roma on
JKeHwics Ha rpaxaanke Poccuiickoit @enepaunu. B cnenyromemM rogy y HUX poawiach 104b. B To xe
BpeMsl 3asBUTEb IMOJAJ 3asBICHUE HA TOJyYCHHE BUAA Ha KUTENBCTBO M OB 00S3aH MPOWUTH
MEIWIIMHCKOE OO0CIieZloBaHNEe, B XOJI€ KOTOpPOro y Hero Obmia oOHapykeHa BUY wHbexnws.
3asBUTEIIO OBTO OTKA3aHO B BUJIC HA KHUTEIBCTBO HA OCHOBAHUH TTOJIOKEHHS 3aKOHA, 3aIPeIIaoiero
BbIJJa4y BUZa Ha uTeiabcTBO BUY-mHGUIMPOBaHHBIM MHOCTpaHIAM. 3asBUTEIb OCIOPWI JaHHBIN
OTKa3 B CyZi€, yTBEPKAas, 4TO BJIACTU JOJKHBI ObUIM NPUHSTH BO BHUMaHHE COCTOSIHUE €T0 340POBbsI
U ceMmelinbie cBs3u B Poccuiickoit denepanuu. Poccuiickue Cyapl OTKIOHHIIN TTOJaHHBIE UM KOOI
Ha OCHOBAaHHMM TEX € MOJOKEHUI 3aKkoHa. 3asBUTENh MMOJAN KaloOy HAa OCHOBaHHMM cTaThu 14
(3ampeT Ha IUCKPUMUHAIIMIO), B COBOKYITHOCTH CO CTaThed 8 (IpaBO Ha HEMPUKOCHOBEHHOCTH
YaCTHOM M CEeMEWHOM >KM3HU U Xuiuina) KoHBeHIHH.

Buauane Esponeiickuit Cyn otmerws, uro KoHBeHIMs He rapaHTupyeT mpaBa WHOCTPAHHOTO
rpakJIaHWHA Ha BHE3/ WIH MPOKMBAaHUE B TOM WM MHOW CTpaHe, KaKk W IpaBa Ha yBakeHHE BBIOOpa
MecTa MPOKMBAHMA COCTOSILIMX B 3aKOHHOM Opake cymnpyros. Tem He MeHee, IIOCKOJIbKY 3asBUTEIb
coznan cembto B Poccuiickoir ®enepanuu, e€ro [eia0 Momagaio MOoj JCHCTBUE cTaTbu 8.
CoOTBETCTBEHHO, B JAHHOW CHUTyallMd TMOJyIeXKana MPUMEHEHWIO cTaThsl 14, B COBOKYITHOCTH CO
cratbell 8 u Poccus Hecia mpaBoBoE 00s13aTENBCTBO 110 OCYILIECTBICHUIO MMMUTPALIMOHHOTO KOHTPOJIS
CrocoOoM, He J[OMyCKAIOMIMM JAWCKPUMHUHALMHU. Byayun MykeM >KCHIIMHBI M OTLOM peOeHka,
00JafalonMx POCCUHCKUM TPaKJAHCTBOM, 3asBUTENIb HAXOAWICAd B CHUTYyallid, AaHaJOTHYHOM
MOJIOKEHUIO JPYTMX WHOCTPAHHBIX TpaKAaH, J>KENAONUX TOJIYYUTh BHJA Ha JKUTEIHCTBO IIO
CEeMEWHBIM OOCTOSTEIBCTBAM. 3asiBUTENb MOIBEPICsl 0COO0MY OOPAIIEHNIO HA OCHOBAaHUU MOJIO0KEHUS
3aKOHa, TpelyCMaTPUBAIOIIETO, YTO JIF000E 3asiBIICHHE O BbIJa4Ye BU/IA HA KUTEIHCTBO JIOJDKHO OBITH
OTKJIOHEHO B CJIy4ae, €CJIM MHOCTPAHEL, HE MOJKET IPEJAOCTAaBUTh JI0Ka3aTeNIbCTB OoTCyTcTBUs BIY-
nHexnuu. EBponefickuit Cyn momdepkHys, uro suna, uMmetommme BUY-undexunio, oTHOCATCS K
"oco0o ys3BUMOM Trpymme B oOmectBe" (§ 63), KoTopas moABepraisach pasld4yHbIM (GopMaM
JUCKPUMHMHAIIMM B TPONUIOM [0 TPHYMHE BCEOOMHWX OMMOOYHBIX TMPEACTABICHHA O
pacrpocTpaHeHUH IaHHOH OOJIE3HU WJIM NMPENpacCyIKOB OTHOCHTENBHO NMPUYMH €€ BO3HUKHOBEHHS.
Takum 00pa3oM, B ciydae OrpaHUYEHHUs] OCHOBHBIX IPaB TAKOM 0CO00 YSI3BUMOHM TIPYMITbI TPa)kIaH
MpeJieNbl CBOOOIBI yeMOTpeHus [ ocyapcTBa ObUIH 3HAYUTETIHHO YK€, U ISl IOOOHBIX OTpaHIYEHHIH
TpeOOBaIOCh HAJMYWE OYCHb BECKHX OCHOBaHWi. [IpmHMMas BO BHHMaHHE TOT (hakT, 4TO caMo II0
cebe Hanmune BUY-nHGUUIMPOBAaHHBIX JHII B CTpaHE HE MPEACTaBiIseT cOOOH yrpo3bl 3J0POBBIO €€
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TpaXAaH, ¥ OTMEYasi, YTO 3alpeT Ha TPENOCTABICHUE BUA HA JKUTEILCTBO MHOCTPAHIAM, 3apaKEHHBIM
BUY-undexmmeii, odmero n HeM30MpaTENFHOTO XapakTepa ObUI MPsIMO MPEAYCMOTPEH POCCHUHCKUM
IIPaBOM W TaKXe IpeaycMaTpUBall JETOpTallMi0 U3 CTpPaHbl HMHOCTPAHLEB, y KOTOPBIX ObLI
obHapyxena BWY-undexuus, EBponeiickuii Cyn NOCTaHOBHJI, UYTO 3asBUTENb CTal IKEPTBOH
JUCKPUMHHALMK 110 OCHOBAHUIO COCTOSIHMA 3[0POBBS, B HapylLIeHHE CTaThb 14, B COBOKYIIHOCTH CO
cratbeil § KonBenuuu.

2. Mzonsayus 601vHbIX

OuxopH npotus IIBemuu [Enhorn v. Sweden], IMocranosienne EBponeiickoro Cyaa mo
npasam 4esioBeka ot 25 ssuBaps 2005 roga (;kanoda nHomep 56529/00)

[TPUHYJIUTEJIBHASL M30JISILMSL  JIMIA, WHOMIMPOBAHHOTO BUY, U4 TPEXYIPEX/EHHUS

PACITPOCTPAHEHHSI TOT'O UH®EKIIMOHHOTO 3ABOJIEBAHUS

“44. Ha ocHOBaHMM BBIIICYNIOMSHYTHIX NpuHOMNOB EBponeiickuit Cyn cuuTaer, 4To OCHOBHBIMU
KPHUTEPHUSIMU OLICHKH "3aKOHHOCTH'" JIMIICHHsI CBOOO/IBI YeJIOBEKa "C LENbI0 NPEAYIPEXICHNS PACIPOCTPaHEHHUS
MH(EKIMOHHBIX  3a0oyieBaHMil"  SIBJSIFOTCS  ONMACHOCTh, KOTOPYIO  IPEACTAaBISIET  paclpOCTpaHEHHUE
MH(EKIMOHHOTO 3a00JIeBaHus JUIs OOILECTBEHHOM 0€30MaCHOCTH | 3/I0POBbsSI IPaXKAaH, a TAKXKE TO, SBISIETCS JIH
JWIIEHHEe CBOOOABI WH(HUIIMPOBAHHOIO JIMIA KpalHEW MepoH, NpPeANpUHITOW A MPEAOTBPAIICHUS
pacnpocTpaHeHus 3a00IeBaHNs, HA TOM OCHOBAaHHH, YTO MEHEE )KECTKHE MEphI ObIIH PACCMOTPEHBI M TPU3HAHEI
HEJOCTAaTOYHBIMU JJIsl 3aIUTHl OOLIECTBEHHBIX HHTepecoB. Korma  nmaHHBIE OOCTOSITENBCTBA IEPECTAIOT
CYIIIECTBOBATh, OCHOBAHHE /ISl JIUIICHHS CBOOOIBI TAKKE MTPEKPAIIAET CYIIECTBOBAHHUE.

45. B paccmaTpHBaeMOM JI€J€ HEOCIIOPHMO HAaJIMYWE IIEPBOTO KPHUTEpHsA, a MMEeHHO yrpo3a BUY nms
OOIIECTBEHHOH 0E30MaCHOCTH U 30POBbS TPXKAAH.

46. Takum 00pa3oM, OCTaeTCS PacCMOTPETh BOMPOC O TOM, MOXKET JIM JIMIICHHE CBOOOJBI 3asBUTEISA
CUMTAThCs KpaiiHel MepoM, MPEISITCTBYIOIIESH PacpOCTpaHEHHIO 3a00JIeBaHusl, HA TOM OCHOBaHWH, YTO MEHee
JKECTKHE Mepbl ObLIM PACCMOTPEHBI M TIPH3HAHBI HEJIOCTATOYHBIMH JIJIsI 3aIIUTHI OOIIECTBEHHBIX HHTEPECOB.

47. Tlo pemenuto OKpYKHOTO aJIMHUHUCTPATUBHOTO cyaa oT 16 ¢eBpanst 1995 ronma 3asBuTenb ObLI
MOABEPTHYT MPHHYIUTEILHON M30JIALUHA CPOKOM J0 TPEX MeCsIeB Ha ocHOBaHMHU cTaTthu 38 3akoHa 1988 roxa.
BrocrmencTBuu Kakaple IIECTh MECSICB — M3JABANACh NPHUKA3bl O TMPOUICHUH CPOKa JIHAIICHUS CBOOOIBI
3as;BUTENS BIUIOTH 10 12 mekadps 2001 roga, korga OKpy>KHOH aIMUHHCTPATUBHBIN CYI OTKIIOHMIJ 3asiBIICHHE
OKpPY>KHOTO MEIMIIMHCKOT'O WHCIIEKTOpa O MPOJICHIH TPHKa3a O JHUIICHHH cBoOOIbI. Takum 00pa3om, Ipukas o
JINIIIEHUN CBOOOIBI 3asIBUTEISI OCTABAJICS B CHIIE B TE€UEHHE ITOYTH CEMH JIET.

HeobOxonuMo MOMYEpKHYTH, HYTO IIOCKOJBKY 3asBHTEIb HECKOJIBKO pa3 CKpPBIBAICS, (PAKTHICCKH OH
Haxoauscs B [OonbHuue] B crieayronue nepuoasl: ¢ 16 mapra 1995 roma mo 25 anpenst 1995 roxa, ¢ 11 utons
1995 roga o 27 centsbpst 1995 roxa, ¢ 28 mast 1996 rona no 6 Hosopst 1996 rona, ¢ 16 HostOps 1996 roxa mo 26
¢deBpanst 1997 rona u ¢ 26 despainst 1999 roga no 12 utons 1999 rona. B o61weid ciioskHOCTH, peyb 11UIa O CPOKe
JUTMHOM B TOJITOpa roja.

48. TIpaBUTEILCTBO 3asBHUJIO, YTO B MEPHUOJ ¢ ceHTIOps 1994 roma mo despans 1995 roma ObuTH CleTaHbI
0e3pe3yNbTaTHbIE TONBITKH MIPUHSTH PsiJi JOOPOBOJIBHBIX MEpP, KOTOPBIE NPEMATCTBOBAIN Obl PACIIPOCTPAHEHHUIO
BUY undexunn 3assuteneMm. Kpome toro, IIpaBuTenscTBO 00paTHIO BHHMaHHE Ha OCOOBIE 0OCTOATENHCTBA
Jena, a WMEHHO, Ha JIMYHOCTh W TIOBEJCHWE 3asABHUTENS,  OINMCAHHBIE HECKOJBKHMH TepaleBTaMH H
TICHXHAaTpaMH, €ro BIeYEeHHE K FOHOIIaM MOAPOCTKOBOTO Bo3pacTa, (hakT nepenaun BUY mMononomy uenoBeky u
(haxT TOTO, YTO OH HEOJHOKPATHOE cOeran n3 OOJNBHUIBI M OTKa3bIBAJICS B3aUMO/CHCTBOBATH C MEIIEPCOHATIOM
O6ospHMIBI. TakuM o6pa3om, IIpaBHTENBCTBO MOCYMTANO, YTO NPUHYAWTEIHHOE IIOMELICHHE 3asBUTEINS B
OOJIBHMILY SIBJISUIOCH COpPAa3MEpHOE MEpOH MO OTHOIICHMIO K LENH, Ul KOTOPYIO OHa IpecieoBalia, 8 HIMEHHO
MpEayIpexIeHNE PACTIPOCTPAHCHNS UM HMH(EKIIMOHHOTO 3a00JIeBaHHS.

49. Esporneiickuii Cyx ormeuaet, 4to [IpaBUTENbCTBO HE MPHUBENO KOHKPETHBIX MPUMEPOB MEHEe KECTKUX
Mep, KOTOpbIe MOTJIM OBITh MPUMEHEHHI K 3asBUTENIO B repuox ¢ 16 ¢espans 1995 roga mo 12 gexabps 2001
rojia HO, OYEBUIHO, OBUTH MPU3HAHBI HEAOCTATOYHBIMH JUIS 3aITUTHI OOIIIECTBEHHBIX HHTEPECOB.

50 COMHEHHMIO HE NOJJIC)KHUT TOT (l)aKT, YTO 3asABUTECIIb HE BBIIOJHAT HWHCTPYKOHUHU, IOJYYECHHBIC OT
MEIMIIMHCKOTO HWHCIEKTopa okpyra 1 ceHtsadps 1994 roma, corfacHO KOTOPBIM €My CIIEOBAlIO BHOBB
MPOKOHCYJIBTUPOBATHCS C JICUAIMM BpadoM M NMPUXOJUTh Ha MpUEMBl K caMoMy MHcHekTopy. HecmoTps Ha TO
YTO 3asBUTENb SBJISUICS HA BCTPEUYM C MEIUIMHCKUM MHCIIEKTOPOM TPH pa3a B CEHTAOpe M OAMH pa3 B HOAOpe
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1994 ropma, a KxpoMe TOro MHCIEKTOP JBa pa3a NPUXOAMI K HEMY IOMOH, C OKTAOps mo Hos0pb 1994 roxa
3asBUTEIb IPOIMYCTUN MATh HA3HAYEHHBIX MY BCTpEY.

51. JIpyras MHCTPYKIWS, TOTYYCHHAS 3asBUTEIEM OT MEIUIITHCKOTO MHCIEKTOpa okpyra 1 ceHTsOps 1994
TOfia, YCTaHAaBIMBAJA, YTO B CIydae, €CIIM 3asBUTENb JODKEH NMPOXOJUTh MEIUINHCKHNA OCMOTP, EMY JOJDKHA
MPOBOAUTECS OIEpalysi, BaKIWHAIWSA, OH IOJDKEH CIaBaTh KPOBb HA AaHAINW3 HIM Yy HETO BO3HUKACT
KpPOBOTCUCHHE IO KaKOW-ITHOO MNpHYHMHE, OH 00sA3aH IIOCTaBUTh B H3BECTHOCTh OOCTYXKMBAIONIIUX €T0
MepabOTHUKOB O cBoeH nHGpeKun. Takxke, OH JoJbKeH NponH(OpMHUPOBaTh 3yOHOTO Bpaya 0 BUY nH)ekmm.
B anpene 1999 rona B OkpyXHOM aIMHUHHCTPATUBHOM Cy/I€ MEIWINHCKUI MHCIIEKTOP OKPYTra KOHCTATHPOBAI,
YTO 3a JBa IOCIEIHHX TrOAa 3asBUTEIIO, KOTOPBI B 3TO BpeMsl CKpBIBAICS, ABAXIBI IMOTPeOOBasIach
MeIUIMHCKAast HOMOIIb. [Ipr 3ToM OBUIO YCTaHOBIIEHO, 4TO 00a pa3a 3asBUTENb COOOMIA MEANKAM O TOM, 4TO y
Hero Obuta BUY nHbexuwms, B oTMuue oT neproja ¢ ceHrsaops 1995 roxa mo maii 1996 rona, xorna oH Takxke
CKPBIBAJICS M TPYIKABI HE TOCTaBHJ B M3BECTHOCTH MEMIIMHCKUX PAOOTHUKOB O CBOEH OOJIC3HH.

52. Emie oHa MHCTPYKLMS, JaHHAs 3asBUTEII0 MEIUIMHCKUM HHCIIEKTOpPOM OKkpyra 1 ceHts10pst 1994 rona,
3ampelnana 3asBUTEII0 YHNOTPEOJATh alKorojlb B KOJWYECTBAX, HAPYLIAIOUIMX YETKOCTh BOCIIPHSATHS
TIPOMCXOISINET0, IIOCKOIBKY MPH 3TOM HOBBIIIANCSA pruck 3apakeHnss BUY mnapexumeit oxpyxaromux. Mexmy
TeM, 3asBHTEb HE IIOJyYal YKa3aHWA OTHOCHUTENFHO IONHOTO BO3JACPKaHHWA OT IIpHeMa AalKOTOJS MU
MIPOXOKACHUS Kypca JICUeHUS OT aJIKOTOIFHOM 3aBUCHMOCTH. HaroHambHbIe CyAbl He 000CHOBBIBAIH JIMIIICHHE
3asiBUTENS CBOOOIBI CO CCBUIKOM Ha ero "alKOTOJNBHYIO 3aBHCHUMOCTB"' MO cMbIcay cTatbu 5 (§ 1 (e)) u
TpeOOBaHMUH, BEITEKAIOIIX MX 3TOTO MOJIOKCHHUS.

53. bonee Toro, HeCMOTpsl Ha 3asBICHHE MEAMIMHCKOTO WHCIICKTOpA OKpyra, caeinaHHoe B OKpyXHOM
aJIMUHUCTPAaTUBHOM cyzae B ¢eBpane 1995 roma o Tom, 4TO, IO €ro MHEHHIO, 3asBUTEIO Oblla HE0OXoIuma
KOHCYJIbTAaIlUsd IICHXUaTpa JUIsI BHECEHHS KOPPEKTHB B €ro IOBEICHHUE, JICUCHHE y NaHHOTO CIICIHaicTa He
YIOMHHAJIOCh B MHCTPYKIIMSAX, MOJYUYCHHBIX 3asBUTeIeM 1 ceHTsa0ps 1994 roma. Kpome Toro, HalnnoHaIbHEIC
CyAbl B Xolle pa3OuparenscTBa He 0OOCHOBBIBAIM JIMIICHUE 3asBUTENS CBOOOJIBI CO CCBUIKOM Ha TO, YTO OH
cTpajan "MCUXUYECKUM pacCTpOWCTBOM™ MO cMbIciy ctaThi 5 § 1 (€) u TpeGoBaHMH, BBITEKAIONINX U3 ITOTO
TIOJIOKCHHS.

54. CormacHo yka3aHUSAM, IOJydCHHBIM 3asBUTeNeM | ceHTsI0psa 1994 rona, emy 3ampelrnaiocs BCTyHaTh B
TMIOJIOBBIE CHOIICHMSA, HE NMPOMH(GOPMHPOBaB MapTHepa o Hamnunu y Hero BUY mupexnuu. Kpome toro, on
00s13aH OB MOJB30BATHCS Mpe3epBaTHBOM. B cBszu ¢ atum EBponelickuit Cyn oTmeTni, 4To, HECMOTpPSI Ha
HaXOKICHUE 3asBUTENS Ha cBoOome B mepuof ¢ 16 deBpans 1995 rona mo 12 mexadps 2001 roxa, He uMeeTcs
HHUKAaKUX J0KA3aTENbCTB MM OCHOBAaHMN YTBEPXkKIATh, YTO B TEUEHUE ITOrO MEPUOJA 3asBUTENb 3apa3Hil KOro-
nn6o BUY, BCTynmuI B MOJIOBBIE CHOIICHUE, NMPEIBAPUTEIILHO HE MperyNnpenB CBOETO MapTHEpa O HAJIUYHU Y
Hero BUY uH(exnnu, He UCTIONB30BaN NPE3EPBATUB 110 BPeMs IOJIOBBIX CHOIICHUI WK B MPUHIUIIE UMENT UX.
HeoOxonumo oTMeTHTh, uTO 3asiBUTENh 3apa3ui BUY 19-neTHero My»4yuHy HpU CBOEM IIEPBOM MOJIOBOM
koHTakTe B 1990 romy. Jlanubiil ¢pakT ctan u3BecteH B 1994 roay, Koraa 3asiBUTENIb OOHAPYKUI Yy Ce0s1 HATHMUne
JaHHOTO 3aboneBanus. Mexay TeMm, y EBponeiickoro Cyna He UMeeTcsl OCHOBAaHUI yTBEP)KAATh, UTO 3aSBUTEIH
nepenan supyc BUY MonogoMy denoBeKky BCIIEJACTBUE YMBICHIA WM TPyOOH HEOCTOPOXKHOCTH, KOTOPHIE OBLIH
OBl pacueHeHbl KaK YroJIOBHOE NpecTyIUIEHHEe BO MHOTHX J{OroBapmBaromIMXCs TOCYIapcTBaX, BKIIOYAs
[IBeruro.

55. VuureiBas naHHBIE OOCTOsATENBCTBAa, EBpomelickuit Cyn NPUXOAWT K BBIBOAY O TOM, YTO
MPUHYAUTEIbHAS M30JSILUUS 3asBUTENS HE SIBISUIACH KpalHeW Mepol Uil MpenynpexAeHHs pacupOoCTpaHEHUs
BUY, nockoneKy npyrue, MEHee KEeCTKAE Mephl He PacCMaTPUBAINCH M HE OBLIM MPHU3HAHBI HEIOCTATOYHBIMH
JUTsL 3alUTHl OOILIECTBEHHBIX MHTEpecoB. bomee Toro, EBpomneiickuit Cyn cuurtaet, 4ro, MpOJIEBast CPOK
JISHCTBUS MIPUKa3a O MPUHYIUTEILHON 30U 3asiBUTENs O0jiee YeM Ha CeMb JIET, B pe3yJbTaTe 4ero OH ObLT
MOMEIIIeH TIOMUMO CBOEH BOJIHM B OOJILHUILY B O0IIIEH CI0XKHOCTH O0JIee YeM Ha MOJATOPa I'o/ia, BIACTH CTPAHBI HE
CMOTJIM  YCTaHOBUTH  CHPaBEUINBOE COOTHONIEHHE MEXIy HE0OXOIUMOCTh B  NPEAYNpeXIESHUU
pacnpoctpanenus BUY u mpaBom 3asgBUTENS HAa CBOOOY.

56. Takum 00pa3om, ObLIO JomylieHo HapylieHue ctaTbk 5 § 1 KonBeHiuu.

3. Kongpuoenyuanvnocmso

H. npomue @unnsanouu (1. v. Finland], Ilocranosiienue EBponeiickoro Cyaa ot 17 uiogs
2008 roaa, :xayi00a Homep 20511/03
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BJIACTU CTPAHBI HE CMOIJIM 3AIIUMTUTL MEJUIUHCKYIO KAPTY 3ASBUTEJBHULIBI B
COOTBETCTBYIOIIMIA [TEPMOJ BPEMEHU OT HECAHKILIMOHUPOBAHHOI'O JOCTYIIA (BUY-MH®EKITUA
n KOHCDI/IZ[EHL[I/IAJILHOCTL)

“38. 3ammTa NTUYHBIX JAHHBIX, B YaCTHOCTH METUIIMHCKON WH(MOpMAIMH, MMEET OCHOBOIOJAraromee
3HAUYeHHE MUl pealu3aldy dYeIOBEKOM IIpaBa HA HENPUKOCHOBEHHOCTh YACTHOM M CEMEHHOM IKH3HH,
rapaHTHpoBaHHOrO cratheil § KouBeHmmu. 3ammnTa KOHQHUICHIMAIHPHOCTH MEIUIIMHCKONH HH(pOpMaImn
SIBJIIETCS. BaKHEHIIIMM MPUHIUIIOM [IPaBOBBIX cucTeM Beex JloroBapuparommxcs ctopoH Konsenuuu. BaxHo He
TOJBKO YBa)KaTh TPaHUIBl MHTHUMHOM cepbl NanueHta, HO W IOJJIEPKHMBAaTh €ro MWIM ee JOBEpHE K
NpPeICTaBUTEISIM METUIMHCKOM npodeccuu U K cdepe MeIUIMHCKOro 00CIy)KMBaHUs B 11eoM. [IpuBeneHHbIE
BBILIE COOOpakeHHsT 0COOEHHO BayKHBI B TJIaHE 00ECIEUeHHUS! 3aIUThl KOHPHUICHINAIBHOCTH cBeaeHunin o B1Y-
MH(EKIUH YeNnoBeKa, yUUThIBas JeJIMKAaTHBIE BOIIPOCHI, CBSI3aHHBIE C ATUM 3a0osieBaHreM. HanmoHnansHoOe paBo
JIOJDKHO TPEJOCTaBIISITh COOTBETCTBYIOIIUE TapaHTUH ISl NPEAOTBPALICHUS JTI000H MOJOOHOW YTEUKH HIIH
packpeITHs MH(DOPMAIUH O COCTOSHHUHU 340POBbS JHIA, KOTOPbIE MOTYT OBITh HECOBMECTHUMBI C FapaHTHSIMH,
TpeIyCMOTPEHHBIME B cTaThe 8 KonBeHimu (cM. meno 3. npomue Quunsnouu [Z v. Finland], 25 despams 1997
rozaa, §§ 95-96, oruersr 1997-1).

39. Esponetickuit Cyn orMedaet, uro B Hadane 90-X rooB B (DHMHCKOM 3aKOHOIATEIBCTBE CYIIECTBOBAIH
o01He MOJI0)KEHHsI, HAIIPaBJICHHBIC HA 3aIIUTY KOH(QHUICHINATIBHBIX IEPCOHANBHBIX AaHHbIX. EBponeiicknit Cyn
npugaeT ocoboe 3HAYCHUE HAMYHIO U cdepe ASHCTBUS 3aKOHA O MEepCOHANBHBIX NaHHBIX 1987 roxa (...). OH
OTMEYaeT, YTO OIEepaTop MEPCOHANBHBIX JAHHBIX 00s3aH ObUT 00ECIEUUTh WX HAUISKAIIYIO 3aIIUTY, CPEdu
MPOYEro, OT HE3aKOHHOTO JJOCTYIA, B COOTBETCTBHH €O cTaThedl 26. Oneparop Takke J0JDKEH ObLI yOSIUThCS B
TOM, YTO TOJIBKO neqamnﬁ MEPCOHAT UMECT JOCTYII K MCHHHHHCKOPII KapTe nanueHra.

40. HecoMHEHHO, IIENBI0 TIOJOKEHUI  SABSUIACH  3all[UTa IEPCOHANBHBIX JAaHHBIX OT pHUCKa
HECAHKIIMOHUPOBAHHOTO aoctyna. Kak ormeueno B nene 3. npomue Quuisnouu [Z. npomus Quuasnouu],
MOTPEOHOCTh B HAJTMYUH JOCTATOYHBIX FAPAHTUSX OCOOCHHO Ba)KHA MpPU 00pabOTKEe MaHHBIX OYCHB JIMYHOTO U
JICTUKATHOTO XapaKkTepa, KaKk B pacCMaTpHBacMOM [ielie, KOT/a, IOMUMO MPOYEro, 3asiBUTEIbHUIA paboTaia B
TOW e OoNbHHUIE, r/e mpoxoauia JiedeHue. CTporoe NPUMEHEHHE 3aKOHA, TAKUM 00pa3oM, SIBISUIOCH ObI
CYIIECTBEHHO# rapaHThell mpaBa 3asiBHTENs, 3aKperyeHHOro B crathe 8 KOHBEHIMH, jAenas BO3MOXKHBIM, B
YAaCTHOCTH, OCYIIECTBICHHE CTPOTOr0 KOHTPOJIS JOCTYIA U PACKPBITHS MEIUIUHCKONW HH(DOPMAIIUH.

41. Tem He meHee, OKpYXHOW aJIMUHUCTPATUBHBIA COBET yCTAHOBWJI B OTHOIICHHH COOTBETCTBYIOIICH
OOJNBHHUIBI, YTO OCMapHBacMasl CHCTEMa JIEJIONPOM3BOACTBA He oOecmednBana BOSMOXXHOCTH 3aJHUM UYHCIIOM
YTOYHUTHh HUCIOJB30BAaHUE MAHHBIX MEJMIIMHCKONW KapThl MAIlMEHTAa; CHCTEMa BbIJaBalila TOJNBKO IISITh CaMbIX
MOCJICIHUX OOpaleHUH, W YTO 3Ta HHPOPMAILKSA yHaIsiach IOCIE TOTO, KaK JOKYMEHTHI BO3BDAIIAIHCh B
apxuBbl. TakuMm o6pazom, OKpyXHOH aTIMHHHCTPAaTHBHBII COBET HE CMOT OIpPENeIuTh, UMeNa JH MECTO
nepenada WHGOPMALMK, COAEpKAIIEHCS B MEIUIIMHCKUX KapTaxX 3asBUTEIBHUIBI M €€ CEeMbH, WIH
HECaHKIIMOHHWPOBAHHBII JOCTYN K Heil TpeTsero jmna (...). JlaHHOe 3axifodeHne mo3gHee OBIIO0 MOAEepKAHO
AnNeuIaUMOHHBIM CYJIOM TOCJ€ MOoJaud Tpa)KAaHCKOro HcKa 3asBuTenbHuled. EBponeiickuit Cyn, B CBOIO
ouepelb, XOTel ObI TaKXKe OTMETHTD, YTO TOT ()aKT, YTO CYIIECTBOBABIIUI B TO BpeMsI B OOJBHHUIIE PEKAM TAKKE
JIOITyCKaJl BO3MOXXHOCTH TPOYTEHUS METUIIMHCKAX KapT COTPYAHHKAaMHU, HE 3aHATBIMH HETIOCPEICTBEHHO
JIeYeHNEM 3asBUTCILHUIIBI, HE OCIIApUBACTCSI.

42. Crnemyer OTMETHTh, 4YTO OOJBHMIIA TPHUHSIA OCOObIE Mephl ISl 3AIIUTHl 3aABUTEIBHHIBI OT
HECAHKIIMOHUPOBAHHOTO DPA3MJIAIICHNUS KOH(QHUICHIMAIBHOW MH(OpManMK O COCTOSHHM €€ 3JI0POBbS ITyTeM
BHECEHHSI M3MEHEHHUIl B peecTp MaIueHToB jJetoM 1992 roma, B COOTBETCTBHM C KOTOPBIMH JOCTYN K €€
MEIMIIMHCKON KapTe MMeN TOJBKO JIeHAl[Mi MeEANepcoHal, a 3asBHTEIbHUIA OBIJa 3apeTUCTPHPOBAHA B
CUCTeME IOJ BHIMBIIIJICHHBIM MMEHEM W HOMEpPOM COIHAJIBHOTO CTpaxoBaHUA (...). OMHAKO, 3TH MEXaHU3MBI
BCTYIWIN B IEHCTBHE AJIS 3asIBUTEIBHHUIIBI CIIUIIKOM ITO31THO.

43. AnensinMOHHBIA Cy/l cUesl TIOKa3aHusl 3assBUTEIbHUIIBI O COOBITHAX, TAKUX KaK HAMEKH M 3aMEYaHUsl ee
Koyuter, HaumHasA ¢ 1992 roma, otHocutensHO ee BUY-mH(exiny, mpaBromogoOHEIMU U 3aCiTyKHBAIOIIAMHU
nosepusi. OHAKO OH HE YCTAHOBHJI yOeIUTENbHBIX JIOKAa3aTEJIbCTB TOTO, YTO €€ MEIUIUHCKYIO KapTy KTO-TO
HE3aKOHHO ITpOocMaTpuBai (...).

44. Epponetickuii Cys1 0TMEUaeT, 4TO 3asBUTEJILHHIA IPOUTPajia CBOW I'paskAaHCKHH MCK, TIOTOMY YTO OblIa
HE B COCTOSIHMM JIOKa3aTh Ha OCHOBE (DaKTOB HAJIMYHE NMPUYNHHO-CICACTBEHHON CBS3M MEXIY HEJIOCTaTKaMH
NpaBwi 0E30MACHOCTH, PETYIMPYIOMMX JTOCTYN K MEJUIUHCKAM KapTaM HallMeHTOB, M PaclpoCTpPaHEHHEM
MHPOPMALIMU O COCTOSHHUM €€ 3A0poBbsi. OmHAKO, BO3IOXKUTH MOA0OHOE OpeMs TOKa3bIBaHUS Ha 3asBUTENS -
3HAYUT YIYCTHUTh W3 BHUAY SBHBIE HEIOCTATKH [EJONPOM3BOICTBA B OOJBHHUIIE HA TOT NEPHOA BpEMS.
CoBepIIeHHO SICHO, YTO €cii OBl OOJBbHHMIIA YCHIMIIA KOHTPOIb HaJl JOCTYIIOM K MEIWIIMHCKUM 3aIUCSIM ITyTeM
€ro NpeoCTaBICHUS NCKIIOUNTEIFHO MEIUITMHCKAM paOOTHHKAM, HEIIOCPEICTBEHHO BOBJICYCHHBIM B JICUCHUE
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3asBUTEJILHULIBI, WM IIyTEM BEACHHS XKypHaJla PErHCTPAallMM BCEX JIML, UMEBIINX NOCTYN K €€ MEAMIMHCKOU
KapTe, TO 3asBUTEJIbHHIA OKa3zanach Obl B OoJyiee ONaronpusaTHOM IIOJIOKEHWH IPH PACCMOTPEHHH ee jeia
HalMOHAIBHEIME cymamu. [l EBpomeiickoro Cyna pemarommMm sBISeTCS TOT (PakT, 4YTO CHCTEMa
JeTIOTIPOHU3BOJICTBA B OOJIBHULE SBHO HE COOTBETCTBOBAJa TPEOOBAHHMAM 3aKOHOIATEIBCTBA, COIACPKAINUMCS B
cTaTtbe 26 3aKkOoHA O MEPCOHAIBHBIX NAHHBIX, — (aKT, KOTOPOMY HE OBUIO yIEeNeHO JOJDKHOTO BHUMAaHHS CO
CTOPOHBI HAITMOHAJIBHBIX CY/IOB.

45. TIpaBUTENBCTBO HE MPENOCTABIIIO OOBSICHEHUH NMPUYHH, IO KOTOPHIM YCTaHOBIICHHBIC HAIIMOHAJIHHBIM
3aKOHOJIATEeTILCTBOM TapaHTUH HE cOOIomanch B JaHHOH OonpHHUIE. EBponeiickuit Cyn oTMedaeT, 9To JHIIb B
1992 rony, mociie BOSHUKHOBCHHUS TIOJ03PCHUI 3asBUTCIBHUIIBI IO TIOBOAY YTCYKH HMH(DOPMAIIMH, TOCTYII K €€
MEIUIIUHCKON KapTe OBLI OCTABICH HCKIIOYUTEIHHO MPOBEIAIIEMY €€ JICUCHHE MEANEPCOHANY OOIBHUIIBL.
Erpomnetickuii Cyn Takke KOHCTaTUPYET, YTO PETPOCIEKTUBHBIA KOHTPOJIb JOCTYIA K JaHHBIM OBUT YCTaHOBJICH
TOJIBKO IMOCIIC KAJIOOBI 3asBUTEILHUIIBI B OKPYKHON aIMUHUCTPATUBHBIN COBET (...).

46. CnenoBaTeibHO, HEOOXOIMMO MOJJEPKATh APrYMEHT 3asBUTEIBHHUIBI O TOM, YTO €€ MEAWIMHCKAs
nHpopManus He ObUIa 3alUIEHA JOJDKHBIM 00pa3oM OT HECAaHKIIMOHUPOBAHHOT'O JIOCTYIA B COOTBETCTBYIOILEE
BpeMsL.

47. Espomeiickuit Cyx oTmedaer, 910 caM 1o cede (akT, 4TO HAIHMOHAIbHOE 3aKOHOAATEIHECTBO
NPEIOCTABISUIO  3asBUTCIBHHIE BO3MOXKHOCTh TpeOOBaTh KOMIICHCAUWMH 32 ymepd, NpHYHMHEHHBIH
NPEaIoaracMbM HE3aKOHHBIM PACKPBITHEM IIEPCOHANBHBIX NaHHBIX, OBLI HEJOCTATOYEH JUI 3alHTHl e¢
YaCTHOM XH3HH. B 3Tol cBsA3M, B NepBylo odyepenb, TpeOyroTCs NpakTHdecKue U 3G (HEKTUBHBIC MEPBI 3allUThI
IUISL WCKIFOYCHUS JII000H BO3MOXKHOCTH HECaHKIMOHHPOBAHHOTO JOCTYIa K MEIULUMHCKOW HH(OpMaImu.
JlaHHBIE MEPHI 3aIIUTHI HE OBLITN MPEIOCTaBIICHEI.

48. EBporneiickomy Cyay JHIIb OCTaeTCs CAENaTh BHIBOJI O TOM, YTO B COOTBETCTBYIOIINI NEPHOJ BpEMEHH
I'ocynapcTBO He BBIOJHIIO CBOETO YCTaHOBJIEHHOTO craThei 8 § 1 KoHBeHIMM MO3UTHBHOTO 00s3aTenbCcTBA
10 00ECIEYCHHUIO YBa)KEHNUS YaCTHO KHU3HU 3asIBUTEIBHULIBL.

49. TakuM 0Opa3oM, ObUIO JOMYILIEHO HapylleHue cTaTh 8 KoHBeHInu".

Apmonuene npomue Jlumewvt [Armonienn v. Lithuania], xano6a vomep 36919/02 u Buprox
npomueé Jlumewt [Biriuk v. Lithuania] :kanod6a nomep 23373/03, IlocraHoBJieHHS
EBponeiickoro Cyaa ot 25 nosops 2008 roaa,

OTCYTCTBUE 3AIIUTHI TIPABA HA HEINPUKOCHOBEHHOCTh YACTHOM XW3HU BCJIEJICTBUE
CYUIECTBOBAHMSI KECTKUX 3AKOHOJIATEJIBHbIX OIPAHUYEHUIA  CYJIEBHOIO YCMOTPEHUS T10
BOITPOCY BO3MEILEHUS VIIEPBA, U, CJIEJJOBATEJILHO, 110 BOITPOCY IPEJIOTBPALLEHNS TIOBTOPEHUS
3JIOVIIOTPEBJIEHUI CBOBOIOW TPECCHI (BUY 1 3ALIUTA KOH®UJEHIMATIBHOCTH)

(mapymieHust cTaThil 8 B 000UX CITyJasix)

B o6oux cnyuasix EBpomneiickuit Cyn ycraHOBWJI (IIECTBIO TOJOCAMH — 33, OJHHUM — IPOTHUB)
HapylIeHHue CTaThU 8, CBA3AHHOE C HU3KUM MPEJEIOM, YCTAHOBICHHBIM B OTHOIIICHHUU KOMITEHCAITUU
yiep6a, TpUCYKICHHON 3asiBUTENSIM BCIIEJCTBHE CEPHbE3HOTO HApYIIEHWS WX IpaBa HAa YaCTHYIO
JKU3HB CO CTOPOHBI HAITMOHAIBHOM Ta3eThl.

“40. B uactHocTH, EBpomelickuit Cyn paHee HOCTaHOBWJI, YTO 3allUTa JIMYHBIX JAaHHBIX, a OCOOEHHO
CBEICHUI O COCTOSIHUHM 37I0POBBS, SIBJISIETCS YPE3BBIYAHO Ba)KHBIM ACIEKTOM IIpaBa Ha HENPHKOCHOBEHHOCTh
YaCTHOM W CeMeWHOW JKW3HH, YCTaHOBIEHHOro cratheld 8 KouBeHmu. 3ammra KOHQHIEHIUAIBHOCTH
MHQOPMALMK O COCTOSIHUH 3/I0POBBSI SABJSETCS OCHOBOMOJATAIONIMM IPHUHIIUIIOM IIPABOBBIX CHCTEM BCEX
JloroBapuBarommxcsi Tocy1apcTB, KOTOpble NpucoeanHmwInch kK Konsennun. BrlmeykazanHoe nmeer ocoboe
3Ha4YeHHe JUIs 3alIMThl KoHbuIeHmanbHocTH BUY-cTaryca iuua (cp. matepuainsl Cosera EBpomsl, §§ 20-21...).
PackpeiTe mnoz00HONH MH(pOpPMAIMKM MOXET OTPHUIIATENbHO CKa3aThCs Ha €ro WM ee YacTHOW M CeMeWHOH
JKM3HH, a TAKXKe Ha ero MOJIOXKEHHH B 00IIecTBe U pabodell cpere, moaBepras Takoe JHULO OCYKACHHIO U PUCKY
ocTpakusma (cM. geno Z. npomus Quunanouu [Z v. Finland], 25 despanst 1997 roaa, §§ 95-96, otuerst 1997-1).

41. B cBere BhImIecka3anHoro EBpormeiickomy Cyny MpeNCTOUT BBISACHHUTH, BBIMOJHUIO JI ['OcymapcTBO
CBOU IIO3UTHUBHBIC 065[33.TCJ'II:.CTBa 110 3alIuTe npaBa 3ajdBUTCIBbHUIIBI HA Hel'[pI/IKOCHOBeHHOCTB cC qaCTHOﬁ n
CEMEWHOMU KU3HU.

(b) ITpumeHeHwe OOMNX MPUHIIUIIOB K HACTOSIIEMY JICITY
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42. Epporneiickuit Cy oTMEUYaeT, YTO MyOJIUKAIMs CTAThH O COCTOSHHU 370POBbSl MY)Ka 3asBUTCIBHHUIIBI, a
UMCHHO yKa3aHHE TOTO, 4TO OH siBisercs BUY-nHPUIMPOBAHHBIM, a TAKXKE YTBEPXKICHUE, YTO Y HEro OBLIO
JIBOE JIETEH OT IAPYyroi JKEHIIWHBI, KoTopas Takke ctpagaet or CIIM/la (... cM. BBIIIE) HOCHIN HCKIFOYHTEIEHO
YaCTHBIA XapaKTep W MO3TOMY IIOTAlK B cdepy ACHCTBUSA cTaThl 8 (CM., HampuMmep, neno Jaodscern npomug
Coedunennozo Koponescmsa [Dudgeon v. the United Kingdom], ..., § 41). Espormeiickuii Cyn oGpariaer oco6oe
BHUMAaHHE Ha TOT (pakT, YTO 3Ta CEMbS JKWJIA HE B TOPOAE, a B JIEPEBHE, UTO YBEIMYHIO BEPOSTHOCTH
pacmpoCTpaHeHHUs, BCIEACTBHE ITyOIUKAMK CTaThbH, WH(GOpPMANUU O OONIE3HN MYKa 3asBUTEIFHUIIBI CPEIH €To
cocemed W OMKAHIINX POJICTBEHHUKOB, YTO BBI30BET ITyOJIMYHOE YHIDKEHHE W HCKIIOUYEHHE CEMBH U3
0OIIIeCTBECHHO XU3HU JiepeBHU. B 3ToM oTHOmeHNH EBponeiickuii Cyq He ycMaTpUBACT IPUYUH OTCTYNATh OT
3aKJIFOYCHUST HAIIMOHAJIBHBIX CYMIOB, KOTOPBIC MPHU3HAIHN, YTO UMEJIO MECTO BMEIIATEIBCTBO B MPABO CEMbH HA
HETMPUKOCHOBCHHOCTh YaCTHOM KU3HHU.

43. Nanece Espomeiickuit Cyn OymerT paccMaTpuBaTh BONPOC O TOM, CYIIECTBOBAN JH OOIIECCTBEHHBIN
MHTEpEC, ONpPAaBIbIBAIONIMN MyOIMKAMI0 WHPOPMAIMK TAKOTO POJa O MYKE 3asBHUTENBHHIBI. EBponerckuii
Cyn He ycMaTpuBaeT TaKoro MPaBOMEPHOTO MHTEpEeca U COTJIAIIaeTCsl ¢ BEIBOJOM TpeThero paiioHHOTO Cyza T.
BunbHIOCa, KOTOpBI MOCTaHOBWII, 4YTO OOHapoJoBaHWE WH(POpPMAIMM O COCTOSHHH 3I0POBBS MYyKa
3aBUTEIBHUIIBI C YKa3aHHEM €r0 MOJTHOTO UMEHH, (aMIIIMN U MECTa KUTEIbCTBA HE COOTBETCTBOBAIO HUKAKUM
MIPaBOMEPHBIM OOIIeCTBEHHBIM HHTepecaM (...). [To maermio EBponeiickoro Cyna, myOmuKamys JTaHHOH CTaThH,
€IMHCTBCHHON IENBI0 KOTOPOH OBLIO, OYEBHIHO, YJOBJIETBOPEHHE JKTYYEro JIOOOMBITCTBA UYUTATEIHCKOH
ayIWTOPHH, HE MOJXKET CUUTAThCA BHOCSIICH BKJIAJ B KaKOe-THOO OOCYXICHHE OONIECTBEHHO-3HAYMMBIX
BOIIPOCOB (CM., CpeIyl HPOYUX aBTOPUTETHBIX MCTOYHHKOB, aeno [lpusma [Ipecc npomue @panyuu [Prisma
Presse v. France] (pemenue), Ne66910/01 u 71612/01, 1 utons 2003 roxa). CrenoBatesibHO, YIUTHIBAsE TO, YTO
OayaHC CKJIOHSJICS B IOJIb3Y IpaBa YeIOBEKa Ha HEIPUKOCHOBEHHOCTh YaCTHOM XHM3HHU, ['ocymapcTBo 00s13aHO
Ob110 00ECTIeunTh BO3ZMOKHOCTh MYKa 3asBUTEILHULIBI 3((QEKTHBHO pEaIU30BbIBATh CBOE MPABO B OTHOILCHUH
MPECCHI.

44. Kpome Ttoro, EBponeiickuit Cyn npumaer ocoboe 3HaueHHE TOMY (akTy, YTO, MO JAHHBIM Ta3eThl,
nHpopManus o OONE3HM MyXa 3asBUTCIBHUIBI OblIa MOATBEPXKICHA COTPYJHHWKAaMH IIEHTpa 1o Ooprbe co
CIINdom. Henp3st oTpHumaTh, 9To IMyOIHKAIMS TaKOW HHOOPMAINH B KpYIHEHIIeH HAITMOHATBHON eKeTHEBHOM
rasere MOIJla OKa3aTh HETaTHMBHOE BIHMSHHE Ha TOTOBHOCTh JPYTHX TpaXkAaH IPOUTH JOOPOBOJIBHOE
tectupoBanue Ha BUY (...). B 3T0ii cBs31 0cob0e 3HauCHNE UMEET HAJIMYIHE B HAIIMOHAIBHOM 3aKOHOAATEIHCTBE
COOTBETCTBYIOIINX TapaHTHH NPOTHB MOAOOHOTO pasrjameHus WHOOpPMAaNWK M AAIbHEHIIEH TyOIuKaiun
MEPCOHATBHBIX JAHHBIX.

45. Esponeiickuii Cyn mnpuHMMaeT BO BHUMaHHE TO, 4YTO HAI[MOHAJIBHOE 3aKOHOJATEIbCTBO B
COOTBETCTBYIOIIEE BPEMs COJEPXKaJl0 HOPMBI MO 3aliuTe KOH(QHUICHIHAILHOCTH MH(POPMAIMU O COCTOSIHUH
310poBbs Jiniia. OH yYHUTHIBAET CYIIECTBOBAHNE PYKOBOISAIINX CYHAEOHBIX NMPUHIMIIOB, KOTOPBIM HEOOXOIUMO
CIIeZIOBaTh B Cllyyae HapyIICHHs IpaBa Ha HEMIPUKOCHOBEHHOCTh YAaCTHOM XU3HH juna (...). EBponeiickuit Cynq
TaKXKe OTMEYAeT, YTO HAI[HOHAIBHBIE CY/IbI IEHCTBUTEIHHO MPUCY TN KOMIIEHCAIIMIO MOPAIBHOTO BPEIa MYXKY
3assBUTENBHUIBI. OIHAKO OCHOBHBIM SIBJSICTCS BOIIPOC O TOM, copa3MmepHa jin kommeHcanus B cymme 10 000
JMTOBCKUX JIUT yIIepOy, KOTOPBIi ObII €My NMPUYMHEH, U O TOM, BBINOJIHWIO JH ['0CyaapcTBO, NMPUHSB CTATHIO
54 § 1 3akoHa o mpemocTaBIeHUN WH(POpPMANUK OOIIECTBEHHOCTH, OTPAHHYMBAIOIIYID CYMMY TaKOH
KOMIICHCAINHY, BBIIUIAYMBAEMOI CpelcTBAaMH MAaccOBOWH HMH(pOPMAIMM, CBOE MO3UTHBHOE O0S3aTENLCTBO B
COOTBETCTBUU CO cTaTbeil § KoHBeHIIMH.

46. Epporeficknit Cyn coriyaceH ¢ aprymMeHToM lIpaBUTEensCTBa O TOM, 4TO ['OCymapcTBO MOJB3yeTcs
ompeneneHHONH cBOOOMOM YCMOTpEHHS IpH NPUHATHM PEIICHHH O TOM, YTo Tpebyercs uid COOIoAEHUS
"HETPUKOCHOBEHHOCTH" YacTHON >KM3HH B KOHKPETHBIX oOcTositenbcTBax (cp. meno Cmabbumec u opyeue
npomue Coeounenrnozo Koponescmea [Stubbings and Others v. the United Kingdom], 22 okts6pst 1996 roxa, X
u Y npomue Huoepnanoos [X and Y v. the Netherlands], 88 62-63, oruetsr 1996 1V; 26 mapra 1985 roaa, § 24,
Cepus A, Ne 91). EBpomneiickuii Cyx Takke HNPU3HAET, YTO IIPHU ONPEACICHUH Mep, HeoOXOAUMBIX A Oonee
3G GEeKTUBHON peanu3aliy  BBIIIEH3JIOKEHHOTO 00s3aTe€NbCTBA, BO BHUMAHHE JOJDKHBI OBITh TNPUHATHI
orpeziejieHHble (UHAHCOBBIE CTAaHAAPTHI, OCHOBaHHBIE HAa OSKOHOMHYECKOM curTyanuu B ['ocynmapctse.
Espomneiicknit Cyn Takke MpUHUMAeT K CBeJeHUIO ToT ¢akT, uto ['ocynapcra-unenst CoBera EBporsl Moryt
peryiupoBaTh BOIPOCH KOMIIEHCAIMM MOPAJIBHOTO YyIiepda I0-pasHOMY, a TakXkKe TO, 4YTO BBEICHHUE
(PMHAHCOBBIX OTPaHMYCHHH HE SIBISIETCS caMoO 10 ceOe HECOBMECTUMBIM C ITO3UTHUBHBIM 0053aTebCTBOM
TlocynapctBa o crarbe 8 Konsenun. OfHaKo Takue OrpaHHMYeHUs HE JOJDKHBI JIMIIATh YeJIOBEKa ero YacTHOM
JKM3HU M TEM CaMBbIM OITyCTOIIAaTh CaMO CO/IEPXKaHUE ITOTO NpaBa.

47. Epporneiickuii Cyq mpU3HAET, YTO BBEIEHHE CYPOBBIX CAHKIMII B OTHONICHHWH JIOIYCKAaeMBIX IPECCOi
[IPABOHAPYLIEHUM MOXKET OKa3aTb HEraTMBHOE BO3JCHCTBUE Ha OCYILIECTBICHUE OCHOBHBIX TapaHTUH
KYPHAIUCTCKOW CBOOOBI BEIPAKEHUSI MHEHHS B COOTBETCTBHU co cTarbel 10 KonBenruu (cM., cpeau mpodnx
ABTOPUTETHBIX MCTOYHUKOB, jaeno Kaunana u Mazape npomuse Pymwinuu [Cumpdnd and Mazdre v. Romania]
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[Bonbmast TTanara], Ne 33348/96, §8 113-114, ECITY 2004 XI). Tem He MeHee, B Cilyyae BO3MYTHUTEIHHOTO
370YIOTPEONICHUST CBOOOZON Mpecchl, Kak B HacTosmieM nene, EBponeiickuit Cya cuuTaeT, 4TO IKECTKUC
3aKOHOJIATEJIbHBIE OTPAHUYCHUS CBOOOIBI YCMOTpPEHHSI Cyla MpH BO3MEIICHHH YyIiepOa, MOHECEHHOTro
MOTEPIEBIINM, W YCTAHOBJICHHHM TapaHTUH HEAOMYIICHUS [OBTOPHBIX 3J0YMOTPEOJICHUH, HEe O00eCHeyrTH
3asBUTEJIbHUILY 3aIIUTOMN, Ha KOTOPYIO OHA MOIJIA MPAaBOMEPHO PACCUMTHIBATH B COOTBETCTBHH CO CTaThel 8
KonBeHIMH. DTO MHEHHE MOJATBEPIKAACTCS TEM, YTO OCIIOPEHHOE MaKCHMalbHOE OTpaHHYCHHE Ha CyMMY
KOMIICHCAIlUH TI0 CyAeOHOMY peIICHHIO, cojaepkameecs B crtatbe 54 § 1 3akoHa o mpemocTaBICHUN
nHPOpPMAIUH OOMIECTBEHHOCTH, OBUIO OTMEHEHO HOBBIM [ pakgaHCKMM KOIIEKCOM BCKOpE IIOCIIe COOBITHH,
MPOU3OIIEIINX B JAHHOM JAede (...).

48. B cBere BhIIIen3NOKeHHOTO, EBponeiickuit Cya OTKIOHSET TNpeaBapUTENbHBIE BO3PaYKEHUS
IIpaBuUTENBCTBA OTHOLIEHUH OTCYTCTBHUS Y 3asBUTEJIBHUIIBI CTaTyca >K€PTBHI U 3aKitodaeT, 4to I'ocyaapcTtBo He
CMOTJIO 00ECIIEUNTD MTPABO 3asBUTEIILHULBI HA HETPUKOCHOBEHHOCTh YAaCTHOM JKH3HU €€ CEMBH.

Taxum 06pa3zom, ObUIO ToMyIIeHO HapymeHue ctatbi 8§ KonBeHumn'.

Konax u Ilakupuouc npomue Iepmanuu [Colak and Tsakiridis v. Germany],
IMocranoBiienue EBponeiickoro Cyaa ot 5 mapra 2009 roaa, :xanodb1 Homep 77144/01
u 35493/05

HEYBEJIOMJIEHUE 3ASIBUTEJIGHULIBI O TOM, YTO EE ITAPTHEP SIBJISIETCSI BUU-UHOUIIMPOBAHHBIM

(orcyTcTBUE HapymieHHUs crateit 3, 8 u ctathu 6 (§ 1))

3asiBUTENBHUIIA MTOJIaNTa Kajlo0y Ha OCHOBaHMHU cTaThu 2, 6 § 1 u 8 EBponeiickori Konpenmnuu no
MpaBaM YeJIOBeKa Ha HapylIeHHUE ec MpaBa Ha CIIpaBeIUBOeCcyeOHOE pa30HpaTenbCTBO MO €€ UCKY K
Bpady, He cOoOOmuMBIIEMY el 0 ToM, uTo ee coxwurenb Obut Oonern CIIMJlom, a Takke Ha OTKa3
HaIlMOHAJBHBIX CYAOB B MPHUCYKICHUU € KOMIIEHCALMH 3a COKPbITHE MH(OpMALKU O TOM, YTO OHa
obsu1a BUU-ungumnuposana. Epponetickuii Cynl yCTaHOBUII, YTO HAIMOHAIBHBIC CYJIbI B JIOCTATOYHOM
Mepe YWIN ee MPaBo Ha JKU3Hb U (PU3NIECKYI0 HEIPHKOCHOBEHHOCTH. bomnee Toro, EBponeiickuit Cyn
MOCYUTAN, YTO OIEHKAa HAIMOHANBHBIMUA cyAamMu (akToOB Jena Oblla OOOCHOBAaHHOH, W Oblla
MPOBEJIeHa B COOTBETCTBUM C MPHUHILIMIIOM paBeHCTBa cTOpoH. B cBs3u ¢ stum EBponelickuii Cya
€JIMHOIJIaCHO YTCAaHOBMUJ OTCyTCTBHE HapymeHuil crateil 2 u 6 § 1 Konsenmuu. bonee Toro,
OTCYTCTBHE HApYIIECHHUS CTaThU 8 OBLIO MPUHATO MIECTHIO TOJIOCAMU ‘32 M OTHUM “TIPOTUB’.

“29. Tem He MeHee, cOOBITHE, KOTOPOE HE MPUBOJUT K CMEPTH, TOIBKO B UCKITIOYUTEIBHBIX CIY9asixX MOXKET
CBHJIETEILCTBOBATH O HapynieHuu ctathk 2 Kouseniuu (cMm. geno Axap u op. npomus Typyuu [Acar and Others
v. Turkey], ITocranoenenne Espomeiickoro Cyma ot 24 mast 2005 roga, sxanobsr Homep 36088/97 u 38417/97, § 77,
Maxapayuc npomus I'peyuu [Makaratzis v. Greece] [Bonbiias Ilanara], skanoba Homep 50385/99, § 51, ECIIH
2004-X1 u I]exos npomue Boneapuu [Tzekov v. Bulgaria], ITocranosnenne Eponeiickoro Cyma ot 23 depas
2006 roma, xamoba HOMep 45500/99, § 40). [danHble HapyIICHHS MOTYT KacaThCs OOJIE3HEH C JieTalbHBIM
HCXOI0OM. YUHTBIBasi 00CTOSATEIbCTBA HACTOsIIETO Jenia, EBponeiickuii Cy/ HCXOIUT U3 MPEINOIOKESHUSI O TOM,
YTO B JAHHOM CJIy4ae peyb HJET O IpPaBe 3asiBUTEIbHUIIBI HA XKHU3Hb.

30. YuureBass ocoOyo cdepy MeAMIMHCKOW XanmaTHocTH, EBpomeiickmit Cya HamOMHWHAeT O TOM, 9YTO
MO3UTHBHBIE 00S3aTENILCTBA MO CTAaThEe 2, CUMTAIOTCS BBIIOJHEHHBIMH B CIydae, €CJIM IIpaBOBas CHCTEMa
MPEIOCTaBIsIeT JKEPTBAM CPEACTBO IPaBOBOW 3aIUTHI ITyTeM OOpaIleHHs C TPAKIAHCKUM HCKOM Kak
CaMOCTOSATENTHO TaK M B COBOKYIMHOCTH CO CpEJICTBOM MPAaBOBOHW 3alIUTHl IIyTEM Y4YacTHS B YTOJIOBHOM
CyIOIIPOM3BOJCTBE, oecOecreyuBasi BO3MOXKHOCTh  NPUBJIEYEHHS K  KaKOW-TMOO  OTBETCTBEHHOCTH
COOTBETCTBYIOUTNX MEIUIMHCKUX PAOOTHUKOB M IOJYYEHHUS KAaKOTr0-IMOO COOTBETCTBYIOUIETO BO3MEIICHHS B
MOPSIIKE TPAKIAHCKOTO CyIONPONU3BOICTBA, KAK HAIIPUMeEp TOCTAHOBJICHHS O BO3MEIICHUH YOBITKOB (CM. AETI0
Kasennu u YQunwvo [Calvelli and Ciglio], ..., 8§ 51).

31. Buauane EBponeiickuii Cyn orMeuaer, 4yTo 3asBUTeNb He ocrnapuBaeT (akrt Toro, uto IIpaBUTENBCTBO
MPOBOIUT OOIIYyH WOJHTAKY  HHOOPMHUPOBAHUS HACCICHUS W MEAWIUHCKHX paOOTHUKOB B IEJSIX
npenoTBpamieHus pacrnpoctpanenns BUU-undexmun. EBponeiickuii Cy Takke yKas3bIBaeT, YTO HAIIMOHAIBHOE
3aKOHOJATEIBCTBO TPEAYCMATPUBACT BO3MOXKHOCTH TPEABSABICHUS HCKAa O BO3MEIICHHH yiiepOa B TOpSIKe
TPaXIAHCKOTO CYIONPOU3BOACTBa Ha OcHOBaHMM crared 823 m 847 I'paxkaaHCKOro Kojaekca; B 4aCTHOCTH,
cTaths 34 YTOIIOBHOTO KOJEKCAa YCTAHABIMBACT OOIIYIO MPABOBYIO OCHOBY JISl YPErYJIHPOBaHUS KOH(IUKTA
HHTEPECOB MEXIYy OOsA3aHHOCTHIO Bpaya O HepasMIalleHUH KOH(QUACHIMATBFHOW WHPOPMALUHU Iepel OIHUM
MalMeHTOM W MPaBOM JIPYroro ManueHTa Ha (U3NYECKYI0 HEMPUKOCHOBEHHOCTh. IIpwHHMMas BO BHUMAaHHE
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CJIOKHOCTh paccMaTpuBaeMoro Bompoca, Espomeiickuit Cyn npu3Haer, 4Tro y 3aKOHoIarens He ObuIo
BO3MOXKHOCTH BBECTH 00Jiee CTpOTHE MpaBHiia MO PEIICHUIO BCEX BO3MOXHBIX KOH(IMKTOB MHTEPECOB €LIE JI0
ux Bo3HHKHOBeHHA. Kpome Toro, EBponeiickuit Cyx ormedaet, 4to ctaThs 172 YroJoBHO-TIpOIeCCyaabHOTO
KOJeKca ['epMaHMM TPENOCTAaBISIET IOCTPAAABIICHl CTOPOHE BO3MOXKHOCTH IIOXKAJIOBAThCA B CyJ Ha
npeKpameHne yrosopHoro aena. Kak ycraHoBmeHo EBpomnelickum CynoM B peIeHMH O HPHEMIIEMOCTH
HACTOSIIIETO JeNla, 3asBUTEIBHUIA, OJHAKO, HE HCUEepIada BHYTPHIOCYAAPCTBEHHBIE CPEACTBAa IIPABOBOU
3aIIUTHI B 9TOM OTHOIICHHH.

32. EBpomeiickuii Cyx mpuxoauT K BBIBOAY O TOM, YTO HEMEIKas MPaBOBas CHCTEMa IPELyCMaTpUBAacT
Cpe/ACTBa MPaBOBOI 3alUTHl, KOTOPHIE B IEJIOM COOTBETCTBYIOT TPEOOBAaHMSM CTaTbU 2, IOCKOJIBKY OHH
MPEJOCTABIIAIOT CTOPOHAM, CTABLIMM KEePTBAMH MEAUIIMHCKON XalaTHOCTH, 3allUTy KaK B MIOPSJKE YTOJIOBHOTO,
TaK ¥ rPaxJaHCKOrO CYIOINPOU3BOJICTBA.

33. Kpome Ttoro, EBponeiickuii Cym OTMEYaeT, 4TO, COIVIACHO COOTBETCTBYIOLIEMY HAI[HOHAJIHHOMY
3aKOHOJATEJIbCTBY, IMAlMEHT, TPEOYIOIMH OT Bpaya BO3MEIIECHHs YyiiepOda 3a MEIMLHMHCKYI0 XaJaTHOCTb,
OoOBIYHO HeceT OpeMsi JOKa3bIBaHUS HAJIMYUS HEOOXOAMMOW TNPUYMHHO-CIEJACTBEHHOW CBSI3H MEXKIy
XaJaTHOCTBIO Bpada M MPUYNHEHHBIM €T0 WIN €€ 310pOoBbI0 ymiepOoM. CorllacHO CIOXKUBILIEHCS HAIIMOHAILHON
cyneOHOW TpakTHUKe, TONBKO "Tpybas ommOka B JIeYCHHWH' NpPUBEAET K IepepaclpencicHuio OpeMeHn
JOKa3bIBaHU Ha Bpada. Hammume momoOHOW Tpy0oi ommOKM OOBIYHO TPEAIIONaraeTcsi B CiIydae SIBHOTO
HapyIICHWs BpPauOM YCTAHOBJICHHBIX MPaBWJI MEAWLIUHCKOW mTpakTuku (...). B Hacrosmem gene mnpu
paccMOTpeHnH TpeOOBAaHMH 3asBUTEIBHUIBI O KOMIICHCAIIMM ANEIUIIIMOHHBIN cyn PpaHkdypra mnpsMo
NpU3HAT, YTO BPay-OTBETYMK HAPYIIMI CBOM MpodecCHOHANbHBIE O00S3aHHOCTH II0 OTHOIICHHIO K
3asIBUTENILHUIIC, HE COOONIUB ¢if 0 Hannmuuu HH(eKuu y ee mapTaepa. OIHAKO Cy[ CUes, YTO TaKoe MOBEACHUE
HEe MOIJIO OBbITh KBaMM(UIMPOBAHO Kak "rpyOast ommOKa B JieueHHHU'", TaK KaK Bpay He MpeHeOper 0e3ayMHO
MEIUIMHCKMUMHU CTaHAApTaMH, a TOJBKO INpHIal 4Ype3MepHO OOJbIIOe 3HAYeHHE CBOEH O0S3aHHOCTH IO
HepasIialeHHI0 HHGOPMAalUK NPU YCTaHOBJICHHH COOTHOILIEHHUS TIPOTHBOPEYAIIMMH JIPYT APYTY WHTEpecaMu.
OTcioga cremyer, 4YTO OTCYTCTBOBajJla BO3MOXXHOCTh INPHUMEHHTh MEHEE CTpPOroe IMpaBWiIoO O OpeMeHH
JOKa3plBaHUA B HacTosimieM pene. COOTBETCTBEHHO, 3asBUTENbHUIA MJOJDKHA ObUIAa JI0Ka3aTh, 4YTO OHA
3apaswiiack BHpPYcOM mociie siHBaps 1993 roma, kxorma Bpad Opul mpomH(popMmupoBan o BHUU-ctatyce ee
napTHepa. Onupasich Ha MHCHHE KCIIEPTOB, ANCIUIIIMOHHBINA CyJ| CUEl, YTO HEJb3s! UCKIIOUYNTh BO3MOXKHOCTD
3apaKCHUs! 3aIBUTEIBHUIIBI BUPYCOM 10 stHBaps 1993 rona, korna Bpau cam y3Ha1 00 HH(PEKINH ee apTHepa.

34. EBpometickuiit Cyn oTMedaeT, 9To B TO BpeMs, Koraa ANeIUIIHOHHBIN ¢y @paHkdypTa BEIHEC TaHHOE
pemenne (1999 ron), B HalMOHAMBHON CyneOHON MpPaKTHKE OTCYTCTBOBAIHU MPELEACHTHI, COTIIACHO KOTOPBIM
ceMeiHbI Bpau Obl1 Obl 00s3aH packpeiBaTh BUU-craryc mamnueHTa ero mnapTHepy Jaxe IpPOTUB SIBHO
BbIpakeHHON Bonu manueHTa. Kpome toro, EBpomeiickuii Cyz ykasbIBaeT, 4To Tpoe CyAed, MPHUHUMABIINE
pelIeHne 1o Aey B IepBOM WHCTAHINN, B OTIIMYHE OT Cy/eil ANENIISIIMOHHOTO Cy/Aa, HE CYMTANH, YTO Bpad OBLT
00s3aH pacKphIBaTh 3asBUTENBHUIIE CTATyC €€ MapTHepa. B 3TuX yCNOBUSAX HE NMPOTHUBOPEUUT AYXY CTAThU 2
KonBeHunu pemieHne ANEUIALHMOHHOTO CyZAa, KOTOPBIM TIONHOCTBIO NPH3HAJI, YTO Bpad JeicTBOBal B
HapyIIeHHe CBOUX MPodecCuoHANBHBIX 003aHHOCTEN, HO HE CUell, YTO MOCIEeTHUIN coBepIIUa "TpyOyI0 OMMOKY
B JIeUeHHH', KOTOpas MpuBena Obl K IepepaclpesieNicHHI0 OpeMeHH JIOKa3bIBaHUs. OTO HE HCKIII0YaeT
BO3MO)KHOCTH TIPMMEHEHUsI Ooiiee BBICOKMX CTaHIApTOB BHUMATEIHLHOTO OTHOIIECHWS Bpadeil B TeX Jerax,
KOTOpBIE MOTYT MOSIBUTHCS TOCIHE ITyONMKaIlMK pelieHus AneusiquoHHoro cyaa ®pankdypra mo naHHoMy
JIeITy, Pa3bsACHAIONIEr0 MpodecCHOHANbHBIE 003aHHOCTH Bpada B 3TUX KOHKPETHBIX 00CTOSTEIbCTBAX.

35. [lpuHuMast BO BHUMaHHE BBIIIEH3IIOKEHHBIE cooOpaxenus, EBponeticknit Cyn cuuraer, 4To HEMENKHE
Cy[IBl, ¥, B YaCTHOCTH, ATICIUIIIMOHHBIN ¢y @paHkdypTa, B JOCTATOYHOMN CTENCHH Y4JIH MpaBa 3assBUTEIbHUIIBI
Ha JKM3Hb U (U3UYECKYI0 HEIPHKOCHOBEHHOCTh. OTCIOAA ClEAyeT, YTO HAIMOHAIBHBIE CYIBl CMOIJIN
HCTOJIKOBAaTh W MPHMEHHTH TIONOXKEHHS HAI[MOHAJBHOIO 3aKOHOJATENBCTBA, Kacamollecs TpeOoBaHUN
3asiBUTENS 0 KOMIICHCAIMH yiep6a, B nyxe KonBeHmuu.

36. COOTBETCTBEHHO, HAIIMOHAIBHBIE BJIACTH BBIIOJIHIIN CBOM IO3UTHBHBIE 00S53aTENBCTBA 110 OTHOIICHHIO
K 3asBUTEJIO B COOTBETCTBHUH M0 cTathe 2 Konmenuuu. Ilo Tem xe npuumnam Epponeiickuit Cyn cumnraet, 4To
He OBUIO JIOMYIIEHO HapyLIEHUs PaB 3asBUTENs, IPETyCMOTPEHHBIX cTaTtbeil 8§ KonBeHumn'".

4. Ilpogpunakmuueckue mepwt / /locmyn K 1eueHuio

Hlennu npomue Coedounennozo Koponescmea [Shelley v. the United Kingdom],
IlocTranossienue EBponeiickoro Cyna ot 4 suBaps 2008 roaa, :xasio6a nomep 23800/06)
OTCYTCTBUE [TPOI'PAMMBI OBMEHA ILTIPULEB B TIOPbMAX
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‘ (>xayro6a mpu3HaHa HEMTPUEMIIEMO )

3asiBUTENb, OTOBIBABIIMN TIOPEMHOE 3aKIIOYCHHE, COOOIIMI  CBOMM aJBOKaTaM O CBOCH
00€CIOKOEHHOCTH IO TIOBOY TOTO, UTO O0ecreueHre TabjIeTKaMu BMECTO UCIIONb30BaHMS TIPOTPaMM
oOMeHa MIPUIICB B TEIOPbMaX B JIOCTATOYHOM CTENICHU HE 3alllMIIAI0 OT PUCKOB Mepeaadu HHEKIuu
MpU TIOJB30BaHUM OOIIMMHU IIIpHIIaMU. [laHHBIE PHCKH PacIpOCTPAHSIUCh HE TOJHKO Ha JIHII,
MOTPEOJAIONINX HAPKOTUKU, HO U HA APYrUX 3aKIFOYCHHBIX WM TIOPEMHBIX CIYKaIIMX, KOTOpPHIC
MOTJIH OBITH CITy9aifHO WH(UITUPOBAHBIL.

3asBUTENH MOMAN Xallo0y Ha OCHOBaHWH cTaTbu 2 KOHBEHIIMM HAa TO, YTO BIACTH HE MPHUHSIIH
MIPEBEHTUBHBIC MEPhl B OTHOILIEHWU H3BECTHON MM PEalbHOW M HEMOCPEACTBEHHOW OMACHOCTH ISt
JKU3HHU, KOTOPYIO TPEACTaBIIsIIO PaclpoCTpaHeHue WHGEKIMH B TIOpbMe. BiacTu cTpaHbl Takke He
BBITIOJTHHIIM CBOETO TIO3MTHUBHOTO O00S3aTENbCTBA MO CTaThe 3 OTHOCUTENBHO 3AIUTHI 3A0POBBI H
0JIarOCOCTOSTHUSI  3asBUTENSA, a TaKXKE I0 CTaThe 8 OTHOCUTEIBHO 3alllUTHl €ro (DU3HYECKOM
HENPUKOCHOBEHHOCTH OT IOCSTATENIbCTB TPETHHX JIMI[ WIM OT TepeAadu 3abojeBaHuil. B cBoeit
JKanmobe 3asBHUTENb, CpeNd MPOYEro, OMHUpAJCAd Ha OT4eThl EBpOIMEHCKOro KOMHUTETa 110
MPEIyNPEXISHAI0 THITOK W OECUeIOBEYHOTO WM YHIDKAIOMIETO JOCTOMHCTBO OOpalieHus W
HaKa3aHWUH, COTJIACHO KOTOPBIM 3aKIIOYCHHBIC WMEIOT MPaBO Ha MEAMIIMHCKOE OOCTyXMBaHHE Ha
YPOBHE, TOCTYITHOM OCTAJIBHBIM WICHAM OO0IIeCTBa.

3asBUTENb TAKKE YTBEPIKAAI, YTO MMEJIO MECTO HapyIlIeHHe CTaThbH 14 Ha TOM OCHOBAaHHH, YTO
3aKJIFOUYCHHBIC, OTGBIBaIOIlII/IC CPOK B THOpbMax AHFHI/II/I u Yanbca, HaxXoJuWJInuCb B MCHEC
0JIarONPHSITHBIX YCIOBHSX, YEM OCTAJILHBIC WICHBI 00IIeCTBa, 0€3 HaJIeKaIero 000CHOBAHHUSI.

"Jlo HacTosAmero BpeMeHN B cyneOHoi npakTtuke Eppometickoro Cyna rocrmocTBOBAIO MHEHHE O TOM, YTO
IecTBUs WM Oe3[eiiCTBHE TOCYyNapCTBEHHBIX OPTaHOB IIPH OCYIISCTBICHHH MOJHTHKH B O0JIACTH
3IPaBOOXPAaHEHHS MOTYT, B OMPEICICHHBIX 00CTOATEILCTBAX, MOJICYh BOSHUKHOBEHUE OTBETCTCHHOCTH BJIACTEH
Ha OCHOBaHMHU IMO3UTHUBHOTO acrekTa crathi 2. JlaHHBIN (akT co3man Ha HACTOSIIMKA MOMEHT CHCTEMHBIC U
CTPYKTYpHBIE 00s3aTelIbCTBa, TAKUE KaK pa3padOTKa WHCTPYKIMH, MPUHYKIAIOLUIMX TOCYAapCTBEHHBIE WIN
9YacTHbIC OOJBHHIBI MPUHUMATh COOTBETCTBYIOIIME MEPHI JJISI 3alIUThI KH3HH CBOMX MAI[HCHTOB, a TaKXkKe
obecrieycHrne >GGEKTUBHON HE3aBUCHMOWM CYICOHONH CHUCTEMBI, OPraHHM30BAaHHOW TakKMM 00pa3oM, YTOOBI
OPUYMHY CMEPTH MAlMCHTOB, HAXOAIIUXCS HA MOICUYCHUHM MEIUIIMHCKUX PAOOTHUKOB B OOIIECCTBECHHOM HIIU
YaCTHOM CEKTOpPE, MOXKHO ObUIO YCTaHOBHTbH, M MPUBIIEYh K OTBETCTBEHHOCTH BUHOBHBIX (Kansemu u Hurvo
npomue Umanuu [Calvelli and Ciglio v. Italy] [Bonbiuas [Manara], sxanoba nomep 32967/96, § 49, ECITYH 2002
I; Bupsvikosecku npomue Tonwwu [Byrzykowski v. Poland], »xano6a nomep 11562/05, § 104, 27 urons 2006
roxaa; Hlunux npomue Cnogenuu, [Silih v. Slovenia], xano6a nomep 71463/01, § 117, 28 urons 2007 roaa).

K Bompocy o npoduiakTu4ecKkoil MeUInHe, HE CYIIECTBYET aBTOPUTETHOTO UCTOYHKKA, KOTOPBI BO3JIarain
O6b1 Ha JloroBapuBaroleecss TOCYIapCTBO Kakoe-TMOO 00s3aTeNnbCTBO, MO CTarhe 8, Ha MPOBEICHHUE
orpe/ieJIeHHO NONUTHKY B TaHHOU cepe. COracHoO CIOXKHUBILEHCS MPELeAEHTHON MPAKTUKE, B OOJIBITHHCTBE
Clly4aeB Kajo0bl IPEIbSBISUIMCH B OTHOIIEHUH MPOQUIAKTHYECKUX Mep, NpeAnpuHUMaeMbix ['ocynapcTBamu
JUISL OXpaHbl 370pOBbsl HacelleHHsl (HampUMep, 00s3aTeIbCTBO UCIOIb30BaTh 3alIMTHBIE KACKH, IMEIIEXOHbIC
Ha3eMHbIe WM TI0/I3eMHbIE TIEPEeX0/Ibl U 00s3aTeNbHbIe peMHH Oe3omnacHoctu 8§707/79, (Pemenue) 13.12.79 DR
18 ctp. 255 (mpOTHMBOMOJNOXHBIE clydad, Korja jkamo0a Kacamach TpeOOBaHMsI MPOWTHU METUITUHCKUE
MpOIeyPhl, TAKHEC KAk MPUBHBKH: Hampumep, 7154/75, (Pemenue). 12 utons 1978 roma, 14 D.R. 31). He
MCKITIOYasi BO3MOKHOCTUH BO3HUKHOBEHHS MMO3UTUBHOTO O0S3aTENbCTBA MO JMKBUAALMH WIN MPEAOTBPAIICHUS
pacnpocTpaHeHust onpenesieHHOW Oose3nu wiu uHbekiuu, EBponeiickuit Cya He cumraer, 4to Jrobas
MOTEHIMAJbHAS yrpo3a 3/[0POBbIO, HE YIOBIETBOPSIONIAas TPEOOBAaHUSIM CTaTe 2 WM 3, B 00s3aTelbHOM
MOPSIJIKE HAKJIA/IbIBAET 00513aTeNbCTBO HA ['0CYapCTBO MO MPEIIPUHATHIO ONMPECICHHBIX TPO(UIAKTHYSCKUX
Mep. Bompock! MOIUTHKY B 00JIaCTH 3PaBOOXPAHEHUS], B YACTHOCTH, B OTHOIICHUU OOLIMX MPODUIAKTHISCKUX
Mep, HaxOoJATCS B Tpeienax CBOOOIBI YCMOTPEHHS HAIMOHAJBHBIX TOCYIAPCTBEHHBIX OPraHOB, KOTOPBIC
HAXOASATCS B HAWJIyYLIEM [OJIOKEHHH IJISI TOTO, YTOObl TPOBOJHUTH OLEHKY NPHOPHTETOB, WCIIOJIB30BaHUS
PECYPCOB M COIMANBHBIX HYXI (C y4eTOM HEOOXOIMMBIX MOMpaBoK, neno Ocman npomug CoeduneHnoco
Koponescmsa [Osman v. the United Kingdom], 28 oxts6pst 1998 roaa, § 116, otuerst 1998-VIII).

IIpenocraBnsas HEOOXOOMMYIO CBOOOAY ICHCTBHII MpH NPUHATHH PEUICHHHA O pecypcax, NMPHOPHUTETaX U
OCYILECTBIICHIH 3aKOHHOM TOJIUTHKH 10 COKPAIIEHUIO YIIOTPeOIeHNS HAPKOTHKOB B TIOPbMaX, M MPUHUMAS BO
BHUMaHHE (DAaKT MPHHATHS HEKOTOPHIX NPOPHIAKTHUECKUX Mep (Ie3uHpHUIupylomue TableTKH) U TO, YTO
BJIACTH CJICIMJIM 33 Pa3BUTHEM IIpOrpaMM II0 OOMEHY IITpHIEB B Apyrux cdepax, EBponeiickuit Cyn npuxomur
K BBIBOJY O TOM, 4To0 IIpaButenscTBo I'ocyaapcTBa-0TBETUMKA MPOSBUIO AOJKHOE YBaXKEHHE K YACTHOI JKU3HU
3asBUTEIS.
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W3 »TOro criemyer, 4YTO BHINICYIIOMSHYTas 4YacTh JKajdoObl JOJDKHA OBITh OTKJIIOHGHAa KaK SIBHO
b
HEOOOCHOBaHHAsI B COOTBETCTBUM co cTatbedt 35 §§ 3 u 4 Konsenimu”.

"EBponeiickuii Cyx BBIHOCHT PEIIEHHE O TOM, YTO pa3HHLA B OTHOLIEHHU K OCYXICHHBIM HaXOAMJIACh B
npenenaax cBOOOABI YCMOTPEHUS, W IIOjlaraeT, YTo e¢ MOXKHO paccMaTpuBaTh, HAa HACTOAIIMA MOMEHT, Kak
Copa3MepHYI0 1 OOBEKTHBHO M pa3yMHO 0OOCHOBaHHYIO. JlaHHas 9acTh kaloOBI Taroke OblIa OTBEPTHYTa Kak
SIBHO HEOOOCHOBaHHAs1, B COOTBETCTBHHM €O cTaThsiMu 35 §§ 3 u 4 KoupeHumn”.

Anexcanan npomue Poccuu [Aleksanyan v. Russia], IlocranoBiienne EBpomneiickoro
Cyna ot 2 nexaops 2008 roaa, :xanoda nomep 46468/06

JIOCTYII K AHTUPETPOBUPYCHBIM MEJIMIIUHCKUM IIPEIIAPATAM W CHELMAJIM3UPOBAHHBIM

MEJUKAMEHTAM B TIOPbME

(HapyuieHnue cratbu 3)

“145. Eppomeiickuii Cyn HamomuHaeT, 4ro JjeueHue MmerogoM BAAPT  (BbICOKOAKTUBHOM
AQHTUPETPOBUPYCHON TEpanuu) BIEPBbIE OBUIO Ha3HA4YeHO 3asBUTEN0 B HOsiOpe 2006 rona. Bpaun paspemvinu
OCTaBUTh €TO B CIEJCTBEHHOM H30JATOpE IPH YCIOBHU MPEIOCTABICHHUS €My HEOOXOIUMOI0 MEIUIIMHCKOTO
JEYCHUS] W PETYJSIPHOTO KOHTPOJIS COCTOSHHS €ro 3[0pOBbS B CHEHUATM3MPOBAHHOM MEIHIIMHCKOM
yupexaeHun. Tem He MeHee, B MEIUIIMHCKON KapTe 3asBUTEINS HE MMEETCS SABHBIX IOKa3aTelbCTB TOTO, YTO B
nepsoii nosiosuHe 2007 roxa on npowesn BAAPT.

146. Kpome Toro, EBporneiickuii Cyn otmedaet, uto Tombko 10 mtoms 2007 r. 3asBUTENb Jaji MACHBMEHHOE
cornacue Ha npoxoxaeHue BAAPT. Kak cienyer u3 o0BsICHEHUI CTOPOH, JAHHOE COTJIACHE OBLIO HEOOXOIUMO
s Hagama BAAPT. Epomeiickmit Cyn He pacmonaraet wH(poOpMammed, CBHACTEIBCTBYIOMEH 00 OTKaze
3asBUTENs OT JieueHus 1o mroHs 2007 roga. B cesa3u ¢ atum EBponeiickuit Cyn 3akitodaeT, 4yTo 3asBUTEIIO HE
ObuT0 mpennoxkeHo NpodTH kypc jeueHus BAAPT wmexay HosOpem 2006 roma, xorga OHO OBIIO eMy
pexoMeH0BaHo, 1 uroHeM 2007 rona.

147. B oTHomeHuM mocienyomero nepuoga Eppomeiickuii Cny oTMeuaeT Ha OCHOBAaHMM MEAMLIMHCKOM
KapThl 3asBUTEINS M O(ULIHATBHBIX OTYETOB, IPEIOCTABICHHBIX [IpaBUTEILCTBOM, UTO 3asBUTENb HECKOJIBKO pa3
oTKa3bIBaJICA OT "oOcnenoBanus”, "uHbEKIMNA" WK "JaeueHus" (COrIaCHO MEAMITUHCKON KapTe MEePBBIA pa3 3TO
umeno Mecto 15 wmrors 2007 roma). OmHako B BBINICYNOMSHYTBIX JOKYMEHTaX HE YTOUYHSIICS XapakTep
MPEVIOKEHHOTO JICYCHUST W OOCIIeOBaHMM, KOTOpPHIC 3asBUTENb NOJDKEH Obul mpoiftu. Empometickuit Cyn
MOBTOPHO 3asIBJISICT, YTO PYKOBOJCTBY HCIIPABUTEIBHOTO YUPEXICHHUS CIENOBAJIO 3a(MKCHPOBATH COCTOSHHE
37I0pPOBBsSI 3aIBUTEINS U OKa3aHHOE My JICUEHHUE B NIEPUOJ] COJIEPIKAaHMs MO CTpaskel (cM. nesto Xydobun npomus
Poccuitickoii @edepayuu [Khudobin v. Russia], xanoba nomep 59696/00, § 83, ECITH 2006). Ilpencrasnsercs
JIOTUYHBIM HaJM4YMe B MEAWIIMHCKON KapTe JIOCTaTOYHOM MH(OpMaI|y, yKa3blBalolleil crocod Ha3HaYeHHOTO
MalMeHTy JeYeHHs, (HaKTHUECKH MPOBEICHHOE JICYCHHE, JIMYHOCTh MPOBOJMBIIUX JIEUEHHE Bpauell M BpeMms
MIPOBEICHUS JCUCHNS, METOIUKN HAOJIOJCHUS 32 COCTOSIHUEM 3/I0POBBs 3aABUTEINA H T. 1. (cM. TpeTtuit O0muit
otruer EKIIII, pa3zgen "llpumeHuMBle MeXAyHapojHble akTh"). Ecam B MEOUIMHCKOW KapTe 3asBHUTENS He
COJICPXKUTCS AOCTaTOYHON HMH(OpMAIMKM MO0 3THUM BompocaM (Kak B HacTosmeM ciydae), EBpomnefickuii Cyn
MMeeT TIPaBO BBICTPaMBaTh INPEIOJIOKECHUSI Ha OCHOBaHMM uMMmeronuxcs (akros. [lanee Epponeiickuit Cya
oTMeudaeT, 9yTo B ceHTsi0pe 2007 rozxa cieroBaTeb IIOCOBETOBAT PYKOBOJICTBY TIOPHMBI IPOBECTH MEAMIIMHCKOE
oOcneoBaHNE COCTOSIHMSI 3asBHTENSI M Ha3Ha4uTh eMmy JiedeHne wmerogom BAAPT. Ha ocHoBanum
Ipe/CTaBIeHHBIX o0cTositenbcTB EBpomelickuit Cyn nemaer BBIBOA O TOM, 4YTO TIOPEMHAs anTeka He
MpeloCTaBuiIa 3asBUTENIO penapaToB [uid nposeneHuss BAAPT.

148. Tem He MeHee, JaHHBIN BBIBOJ HE SIBIIETCS pemaromuM. Bo-nepeix, EBponeiickuii Cyn He cUuTaeT,
YTO B CIOXKHBIINXCS OOCTOSITENHCTBAX BIACTH OBUIM CBSA3aHBI O€3yCIOBHBIM 0053aTEIHCTBOM IPENOCTABUTH
3asBUTEN0 OecriatHoe nedeHne MetogoM BAAPT. Espomnetickuit Cyn ocBeOMIIEH O TOM, YTO COBPEMEHHEIC
AQHTHPETPOBHUPYCHBIE TpemapaThl HMMEIOT OYEHb BBICOKYIO CTOMMOCTH (CM. C Y4ETOM HEOOXOAMMBIX MPaBOK
crenyromiue aena: Kapapa npomue @unasnouu [Karara v. Finland], Pemenne Komuccuu ot 29 mas 1998 ropa,
(xamoba Homep 40900/98); cm. Taxke neno C.K.K. npomus Ileeyuu [S.C.C. v. Sweden], Pemenue
EBpormeiickoro Cyna ot 15 ¢espans 2000 roma (ckamoba momep 46553/99) m aeno Apyuna Onao npomus
Huoepnanoos [Arcila Henao v. The Netherlands], Pemenne Espomneiickoro Cyma ot 24 wmrons 2003 roxa
(xanmoba Homep 13669/03). Empomeiickuii Cyx ccbutaeTcsi Ha pPE3OJIIOTHBHYIO 4YacTh [locTaHOBIEHHS 110
HenaBHeMy neny H. npomue Coedunennoco Koponescmea [N. v. the United Kingdom] ([Bonpmias ITanata],
xaoba Homep 26565/05, § 44, 27 mas 2008 rona), Tae OH NPHU3HAET, YTO MO NPUYMHE PA3BUTHS MEIULIMHCKOM
HayKd M HaJMYUS COLMAIBLHO-DKOHOMHMYECKMX pa3IMYMid MEXIy CTpaHaMH YPOBEHb IPENOCTaBIISIEMOH
MEeIUIMHCKOH rmoMony B JloroBapuBarolmemMcs: TOCy/IapCTBE U B CTPAaHE MPOMCXOXKICHUS MOXKET 3HAYNUTEIIHHO
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ommyathes”. JlaHHOE JeI0 Kacajaoch MPeA0oCTaBIeHHs OECIIATHBIX MEIUIIMHCKHUX YCIYT 10 JEYSHUIO OOJILHOTO
CIIMom wuHocTtpanua. Ilo muenuio Esponeiickoro Cypma, mpu NperoCTaBIEHUHM MEIMLUHCKUX YCIyT
3aKIFOYCHHBIM TpaXkJaHaM MPUMEHSCTCS MIPUMEPHO TAaKOH K€ NMpUHUIUI: J[oroBapuBaromyecss rocyaapcTaa
JOJDKHBI OKa3bIBaTh UM JTFO0YI0 MEJUIIMHCKYIO TOMOIIIb, HCXO/S 3 HMEIOIIHNXCS PECYPCOB.

149. Bo-BTOpHIX, M3 MEIUIIMHCKON KapThl 3asSBUTENS CIEAYET, YTO CHAOKCHHE 3asBUTENA HEOOXOAUMBIMA
npernaparaMd HE 3aBHCEN0 OT TIOPEMHOW anTeKu: OH MOT MOJy4aTh UX OT CBOUX POJHBIX. 3asBUTENb HE
YTBEPIKAAI, YTO TOKYIKa MpPENaparoB IMOCTaBHJA €ro POJHBIX HIM €ro CaMoro B TSHKENOe (HHAHCOBOE
nosoxenne (cp. meno Mupurawsunu npomus Poccuiickot ®edepayuu [Mirilashvili v. Russia], perrenne
EBpomnetickoro Cyma ot 10 wroms 2007 roma (xkamoba Homep 6293/04) u nemo Xymmamos npomué
Asepbatiosncana [Hummatov v. Azerbaijan], pemenne Esporneiickoro Cyaa ot 29 nosops 2007 roga (;kano0s
Homep 9852/03 u 13413/04)). YuursiBast nanHbsle obcTosiTenbcTBa, EBponeiickuit Cyn roToB NMpH3HATH, YTO
OTCYTCTBHUE IIPENapaToB IJIsl aHTUPETPOBUPYCHOM Tepaniy B TIOPEMHOH anTeke, camo 1o cebe He HapyIaio
MoJIo>KeHUH cTathu 3 KoHBeHIMH.

150. Tem ne menee, EBponeiickuii Cyx oTMedaeT, uTo xajoba 3asBUTEIISI KacaeTcsl HE CTOJIBKO OTCYTCTBHS
HEOOXOAMMBIX IIPENaparoB, CKOIBKO OTKa3a BIACTEH IOMECTUTHh €r0 B CHECHHAIU3NPOBAHHOE MEAMIIMHCKOE
yapexxaenue. EBponeiickuii Cyn mpu3HaeT, 4TO MPH JICUCHUH CIOXKHBIX 3a00JIeBaHUHA 3a4acTyi0 HEOOXOANM
MOCTOSIHHBI KOHTPOJIb CHELIUAINCTOB, U YTO OECKOHTPOJIBHBIM IPHEM JIEKAPCTBCHHBIX MPEIAapaTOB MOKET
NpUHECTH OoJbIIe BpeAa, 4eM Moab3bl. M3 odHIMAaIbHBIX OTYETOB, NMPENOCTABICHHBIX I[IpaBUTEIHCTBOM,
CJIElyeT, YTO 3asBHUTEIb HACTaWBaJ HAa CBOEM IOMEUICHHH B CICHUAIM3UPOBAHHYIO KIMHUKY AT JICUCHHS
MetonoM BAAPT. B 3Toli CBSI3M HEOOXOOMMO OTBETHTH Ha BOIPOC O TOM, , SIBIBUIOCH JIM 3TO, 3aKOHHBIM
TpeOOBaHUEM WITH, KaK MPEIIONI0KIIO0 [IpaBuTeIbcTBO, OHO OBUIO HEOOOCHOBAaHHOMW MPETEH3HEH.

151. Esponeiickuii Cyza >xenaeT HAallOMHHTb HEKOTOpble (DakThl, KOTOpbIE, 10 €ro MHEHHIO, SIBIISIOTCS
KITFOYEBBIMH ISl TIOHUMaHUsI CUTYyalluM, B KOTOPO Haxonwics 3asBuTenb. V3 o0bscHenuil IlpaButenbcTBa
CJIeZlyeT, YTO TIOpeMHasi OOJbHHUIIA ObUTa OCHAICHA HEOOXOJHUMBIM OOOPYIOBAHHEM U HMENa OCTATOYHOE
KOJIMYECTBO TMEpCOHaja IJs JIEYEHHs IIUPOKOro psifa 3aboieBaHH, B YaCTHOCTH, PaCHpOCTPaHEHHBIX B
POCCHIICKMX TIOpBMaX, TakMX Kak TyOepkyme3. HecMoTps Ha 5To, COBEpIIEHHO SCHO, YTO B OOJBHHIIE
OTCYTCTBOBaJNIO otheneHue it jeueHus OompHbIX CIIMom. EBpomeiickmit Cyx oTMedaer, 9To OAWH H3 €€
Bpadeil mpomien oOydeHune muarHocTuke BUY. Mexnay Tem, He HMeeTcs 0Ka3aTelbCTB, YTO B MPOTPaMMy
JMAaHHOTO OOy4YeHHWS BXOAMJIO JICYCHHE METOJIOM aHTHUPETPOBHUPYCHOW Tepamuu. bojee TOro, OTCYTCTBYIOT
cBeneHus o ToM, uto BAAPT B mpuHOume Koraa-muOO0 MPOBOAWIACHE B TIOPEMHOW OOJBHHIE, M YTO €€
MeATepcoHan 00anan HeoOX0AUMBIM OITBITOM U IIPAKTHYSCKAMH HAaBBIKAMH JIJISI IPOBEACHUS TEPAIIHH.

152. Esponeiickuii Cyn oTMedaeT, 4TO B YHCJIE NPOYMX B TIOPEMHOW OOJIbHHIIE HMENOCH OTAEJICHHE
MHQPEKIMOHHBIX 3a00JIeBaHUM, Ky/Ia 3asSBUTENb ObLT HanpasieH B okTaOpe 2007 roxa. CornacHo [Ipukasy Homep
170 MunucrepctBa 3npaBooxpanenusi (cMm. "l[I[puMeHuMOe HaIMOHAIBHOE MpaBo", 4acTh ...), IPU OTCYTCTBUHU
CHCIHUATM3UPOBAHHBIX KIUHKUK 00sbHON CITM/IoM maiueHT MOr ObITh MOMEIICH B UH(DEKIIMOHHYIO OOJBHHILY.
W3 texcta IIpmka3a CTaHOBHTCA SICHO, YTO A€ B HALMOHAIBHOM KOHTEKCTe MH(EKIMOHHas OOJbHHUIIA HE
cunTaercs '"crenuanu3upoBaHHON KiMHUKOW" s teuerns CIIM/la: peus uaeT JUIIb O BO3SMOXHOM BapHaHTE
3aMeHBI IIPH OTCYTCTBHU CIICIUATTN3UPOBAHHON KITMHHUKH.

153. Nanee Eppormeiickmiit Cyn koHCTaTHPYET, 4To 23 okTs10ps 2007 roga 3asBUTENH MPOIIENT 00CIeI0BaHUE
B MockoBckoM lleHTpe mpodmmaktuka u OopeObl co CIIMoMm, KOTOpBI, HECOMHEHHO, SBISUIICS
"' CIIeIMaNM3uPOBAHHON KIMHUKOH". Bpauu npumum K BEIBOAY O HEOOXOIUMOCTH CTAIIHOHAPHOTO 00CIeI0BAHUS
3asBUTEINS | ero JedeHus B LlenTtpe. 26 okTsa0ps 2007 rona 3asBUTENb OBUI IIOMEMICH B TIOPEMHYIO OOJBHUILY.
ITaTe qHEH CIycTs cieroBaTeNb MO AeTy 3asBUTENS PEII, YTO 3aSBUTEh HE MOT IIPOXOANTH JIEYEHHE OT CBOMX
30a0JIeBaHUN B YCIIOBHSAX CIIEJCTBEHHOIO M30JIATOpAa M IOMPOCHI CyJI OCBOOOTUTH 3asBUTENS IOJ 3aJor.
OpHako uepe3 JecATh IHEH cileqoBaTelbh M3MEHMJ CBOE peIIeHHEe M OTKIOHMJI 3ampoc 00 OCBOOOXKICHHU
3aKJIFOYEHHOTO O] 3aJI0T. B MeIUIIMHCKON KapTe 3asBUTENS HE COJAEPKUTCS T0KA3aTeIbCTB TOTO, YTO B MIEPHOJ
¢ 31 okrs0ps no 9 HosiOpst 2007 roja 3asBUTENb MPOIIEN Kakoe-TMO0 HOBOE MEAMIIMHCKOE 00CIe0BaHMUIO,
KOTOPOE OIPOBEPINIO OBl 3aKIIOYECHUS MPEAbIAYIIEro MEIUIIMHCKOTO oTdera. Ecny BHe3almHOMY H3MEHEHHUIO
MO3UIMM CJIEOBATEINS U UMEJOCh KaKoe-TMOOOOBSCHEHHE, OHO HE CBA3aHO C INMOTPEOHOCTSIMHU 3asBUTENS B
JIEUCHHH.

154. JlelicTBUTENBHO, B MOCIEAYIONIME HEIeH 3asiBUTENIb OTKA3bIBAJICSI OT OCMOTpA TEOPEMHBIMH BpavyaMu.
Epponeiicknii Cyn npH3HAET, 4TO OTKa3 OT MPOXOXKICHHS OOCICAOBAHHS WM JICYCHUS MOXKET O3HA4YaTh MPHU
OIPeNIeNICHHBIX 00CTOATEIBCTBAX, YTO COCTOSIHUE 3M0POBbs 3asSBUTENIS ABISCTCS HE TAKUM KPUTHIECKHM, KaK OH
yrBepkaaer (cMm. neno [ envgpmann npomus @panyuu [Gelfmann v. France], ..., § 56)). OnHako, y4uTsiBas
00CTOSATENBCTBA HACTOSIICTO JeNid, HOBEACHHE 3asiBUTENs ObuUl0 BHomHE 00BsCHUMBIM. Hecmotpst Ha
3HAYUTEIbHBIC YXYIIICHUSI B COCTOSHHH €ro 3J0POBbS W PEKOMEHJAIWH Bpadell MO MEepeBOAy €ro B
CIICIMATM3UPOBAHHY0 KIWHUKY, 3asIBUTEb OCTABAJICS B TIOPEMHOM OonbHHIlE. [IOMIMO MpOYero, TIOPEMHbIE
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BpauM MOATBEPIMIM, YTO COCTOSHHME 3/I0pPOBBbSI 3asBHUTEJI IO3BOJSUIO B JaJbHEHIIEM COAEp)KaTh €ro oA
CTpakell M OH MOT' y4acTBOBAaTh B YTOJIOBHOM pa3OupaTenbeTBe MO Aeiy (CM. IIOCTaHOBJICHHE cy/a OT 15 HosOps
2007 roma), HECMOTPs Ha TOT (akT, YTO: (a) B XOAE MOCIETHEr0 MEIUIIMHCKOTO OCMOTpPa Bpadyd HPUILIH K
MIPOTHBOTIOIOXHOMY BBIBOAY, 1 (0) TOCIIe JAHHOTO OCMOTpA 110 KaKUM-JIH00 IIPUYUHAM 3asiBUTENb HE TPOXOIIIT
HOBOT'O BCECTOPOHHETO 00CIJICIOBAHHSL.

155. 21 nmexabps 2007 roma Empomneiickuit Cyxa, paccMOTpeB NpEACTaBICHHBIE IOKAa3aTENbCTBA, MPHHSIT
pemieHne o 3ampoce Ooisiee NeTanbHONH HH(GOPMAIMHM O COCTOSHHWH 3H0pOBbs 3asBUTENA. OCHOBBIBAsCh Ha
npaBmwie 39 Permamenra Cynma, oH mnpemtoxumn IIpaBUTEeNbCTBY M 3asgBHUTENIO CO3BaTh JABYXCTOPOHHIOO
MEIUIMHCKYI0 KOMUCCHIO, KOTOpasi cMoriia Obl OTBETHTh Ha Psi BOIPOCOB, CHOPMYIMPOBaHHBIX EBponeiickum
Cynom. IIpaBUTENBCTBO OTBETHIIO, YTO CO3AAHUE IOAOOHBIX KOMHUCCHHM NPOTHBOPEYUT HALMOHATBHOMY
3aKOHOJATEIbCTBY. TeM He MeHee, OHO He CChIIAJIOCh HU Ha OJIMH 3aKOH, KOTOPBIH MCKIIIOUMI ObI BO3MOKHOCTb
MPOXOXKJCHUSI OCMOTpa MallMeHTa CMELIaHHON MEIMIIMHCKOW KOMHCCHEH, KOTopas BKIoYana Obl Bpadeil 1o
BeIOOpY 3asButens. Jlanee EBponelickmii Cyn oTmedaeT, 4TO 3asBUTEIb HECKOJIBKO pa3 MOABEPTralcs
MEIUIMHCKOMY OCMOTPY KOMHCCHSIMH Bpaued W3 passIMuHBbIX MEAMIMHCKUX yupexJeHuil. B mrobom ciyuae,
T'ocynapcTBO “HE NOMKHO JMILATH 3aKJIIOUEHHOTO BO3MOXKHOCTU IOJYYEHHUS MEAULMHCKOW MOMOLIM APYrUX
CTEIUAINCTOB, TAKUX KaK CEMEHHBINA Bpad WM Apyrue KBanuuuupoBaHHble Bpadu (cM. aeno Capban npomus
Mounooswi [Sarban v. Moldova], TTocranosnenue Esponetickoro Cyma ot 4 oktsa6pst 2005 roza, sxamoba HOMep
3456/05, § 82). B cmoxuBmmxcs obcrosrenbectBax EBpomeiickmit Cyn cumraer oTka3 [IpaBurenscTBa OT
(hopMupOBaHUS CMEIIaHHONH MEIMIMHCKOW KOMHCCHH HeoOocHoBaHHBIM. EBpomeiickuit Cyxa, TakuM oOpa3om,
c/ienaeT HeOaronpusaTHEIE BBIBOIBI M3 0TKa3a ['ocymapcTBa OT NPUHATHS MIPEABAPUTEIHHBIX MeEp.

156. B wutore, EBponeiickuii Cya NpUXOIUT K BBIBOJAY O TOM, YTO, IO MEHbLIEH Mepe, HaUMHAs C KOHIA
okts0pst 2007 roma 3asiBUTENIO MO COCTOSIHUIO 3JI0POBBSI TPEOOBAJICS IEPEBOJ B MEIUIMHCKOE YUpEXKICHUE,
cnenuanusupyronieecs Ha sedennu CIINa. TropemHas 00JibHHUIIA OblLIAa HEMOIXOAAIIMM MECTOM IS JICUCHHUS
JIAaHHOTO 3200JIeBaHMsI.

157. Haxonen, Epomeiickuii Cyn oTMeuaeT OTCYTCTBHE pPEalbHBIX MPEMATCTBUH K HE3aMeIJIUTEIbHOMY
MIEPEBOTY 3asiBUTENA B CIICIIMATM3UPOBAHHOE MEIUIIMHCKOE yupexaeHue. MockoBckuit LleHTp npodmnakruku u
60ps0E1 co CIINJoMm (MeauImHCKOE YUpEeKICHHE, B KOTOPOE 3asBUTEINb, IO BCEH BEPOATHOCTH, MOT ObI OBITH
HaIpaBJICH TPU TMEPEeBONY M3 TIOPEMHOW OONBHHUIB) OBUT PACIONIOKEH B TOM K€ TOpOJe, W OH OBLI TOTOB
TIPUHSATH 3asBUTEI Ha cTaloHapHoe jedenne. Cyis o BceMy, 3asBUTENb CMOT B3STh Ha ce0sl OOJBIIYIO YacTh
pacxomoB mo nedeHuro B llentpe. Boiee Toro, BBUIY COCTOSHHS 3IOPOBBS 3asABUTEIS M €r0 IPEIBITYIICTO
noBenerns EBponeiickuii Cya cuuTaeT, 4To yrpo3a 0e30MacHOCTH, KOTOPYIO OH IMPEICTABIST HA TOT MOMEHT
BpEMEHH, ObLIa HHUYTOXKHA [0 CPABHCHHIO C pealibHOM yrpo30#l ero 3m0poBbI0 (cM. neno Mysuens npomus
@panyuu [Mouisel v. France], sxamoba momep 67263/01, §§ 47, ECIIU 2002-1X). B mobom ciydae, Mepbl
0e30MacHOCTH, TMPHUHITHIE TIOPEMHBIMHU BJIACTAMU B OonpHHUIIE HOMep 60, He MPEACTaBISIOTCS CIHIIKOM
CJIOXHBIMU.

158. Tlpu 3akmounTebHOM aHanu3e nena Epomeiickuil Cya NPUXOTUT K BBIBOAY O TOM, YTO BJIACTH
CTPaHbI HEe MPUHSUTH OCTATOYHBIX MEP MO OXPAHE 3I0POBbS 3asBUTEIIS I MPEAOTBPAIEHUsT 00paIleHus: ¢ HUM
B HapymeHne ctatb 3 KoHBeHINH, 1Mo KpaifHell Mepe, A0 ero ImepeBoAa B KIIMHHUKY T'eMAaTOJOTHH § (eBpas
2008 roma. MdanHBIH (DaKT 3aTPOHYN YEIOBEYECKOE JOCTOMHCTBO 3asSBUTENS M IOBIEK 0CO00 TSDKEIBIE
Mepe)KUBaHUs, TPUYAHUB 3asBUTENIO CTPANAHUs, IPEBBIIIAIONINE TE, KOTOPBIE HEM30EKHO CBS3aHBI C
OTOBIBAHHEM TIOPEMHOTO 3aKIIOYCHHUS U ¢ 3a00NCBaHHUAMHU, OT KOTOPBIX CTpajan 3asBUTEIb, YTO SBISIIOCH
OecyennoBeYHBIM M YHU3UTECNBHBIM oOpamieHneM. TakuM o0pa3oM, OBUIO JOMYIIEHO HapyIIeHHE CTAaThH 3
Kousenmun".

**A.b. npomue Poccuu [A.B. v. Russia], Ilocranosienue EBponeiickoro Cyaa ot 14

okTs10ps 2010 roxa, sxanoda Homep 1439/06
OTCYTCTBUE JOJDKHOV MEJIMLIMHCKOM MTOMOIL BUY-MHOUIIMPOBAHHOMY 3AKJIIFOYUEHHOMY

(HapymieHue)

3asBuTens ObuT apectoBaH B Mae 2004 roja mo Mmoj03peHHI0 B COBEPIICHUM MOIICHHHYECTBA U
MOMEIIEH B KaMepy CJeACTBEHHBIN m3omarop ropona Cankrt-lIlerepOypra. B xone paccienoBanust u
paccMOTpeHusl Jienia 3asBUTENsI CyAOM CPOK €ro apecta MOCTOSIHHO mpozieBaics. B oktsaope 2006
roja 3asBUTENb OBUI NMPHUIOBOPEH K ISTH C MOJOBHHOM Trozam jmineHus cBoboaspl. Ilo crmoBam
3asBUTENS, B MOMEHT IIOMEIIEHHUs B CIEICTBEHHBI H30JATOp y Hero Owina oOHapyxeHa BUY-
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ungexknus. C 1997 roxa oH Taxxke O0bu1 O0sieH renatutoM C. 3assBUTENHh OBUT TIOMEIICH B OJIMHOYHYIO
KaMepy, PpacloJOXEHHYI0O B TOH 4YacTH TIOPbMBI, I/I€ COJEPXKAINCh JWIA, MPUTOBOPEHHBIE K
MO’KU3HEHHOMY 3aKIIOYCHHIO. 3asBUTEINH HKaJIOBAJICS HA IJIAY€BHOE COCTOSHHE TIOPEMHBIX KaMep, B
KOTOPBIX OTCYTCTBOBaja BEHTHJISAIUS, OTOIUICHUE W ropsdast Boja. OH ObUI TakKe HEJOBOJICH TEM,
YTO MEIIEPCOHANl PEOKO MPOBEPSIT €ro COCTOSHHE W TpPU IIOCEHEHHH HE TPEIOCTABISII €My
JeKapcTBa. 3asBUTENh HUKOTZA HE IIOJIyYal aHTHBHPYCHBIX IpemapaToB s sedeHuss BUY u He
MOMEIIAJICS B OOJNIBHUILY TI0 NMPUYMHE OTCYTCTBUS MeCT. B cBoeil skanmo0e 3asBUTENb, B YaCTHOCTH,
onuparncs Ha ctateil 3 U 5 § 1 KonBeHuuu.

EBponeiickuit Cymn oTMeTHna, dYro BIACTH HE CAENald HHKAKUX TONBITOK 000CHOBaTh
MIPOJOJKUATENBHBIM XapaKTep M MOCTOSTHHOE MTPOUICHUE CPOKA COIECPIKAHMSI 3asBUTENSI MO CTPaKeH,
a TaKKe OLECHUTh YPOBEHb €ro (PU3MYECKOH M TMCHXOJOTMYECKOH CIIOCOOHOCTH HAXOAUTHCA MOJ
ctpaxeil. Eppomeiickuii Cyn mpuHSI pemieHHe 00 OTCYTCTBHH HEOOXOAMMOCTH YCTaHOBJICHHS
coctosHusl 370poBbsi A.b. Ha MOMEHT ero 3aigepKaHusi, MOCKOJbKY (DaKT €ro CoAep)kaHus B
OJIMHOYHOM KaMepe OKa3aJicsl JOCTaTOYHBIM JUIsl YCTAHOBJIEHUS] HapylLIeHHs cTaTbu 3. B oTHomeHuu
MEIUIIMHCKOM moMoIu, okassiBaeMoii A.b., EBpomelickuit Cyn oTMmeTws, 4TO, HECMOTpS Ha
pexkoMeHIanuy BceMupHON OpraHu3anyn 30paBOOXPAHEHUS M POCCHICKOTO 3aKOHOJATENBCTBA O TOM,
yro BUY-uHpUIMPOBaHHBIC JUIA TOJKHBI CAaBaTh CICIHAIbHBIC aHAIN3BI KPOBU HE PEXKe, YeM
omuH pa3 B roa, A.b. Hukorma He caaBan ux. EBpomeiickuii Cyl TOCTaHOBWJI, YTO B TIEPUOL
comepkanusi 1mox crpaxed A.b. He OBUIO TpPEAOCTaBICHO MHHUMAIBHOTO MEIUIMHCKOTO
oOcimyxuBaHust ansi  cBoeBpemeHHoro sedeHus BUY-undexnun. Takum oOpa3oMm, 3asBHTENb
nojBeprcs 0ecuerIoBEYHOMY W YHIDKAIOIIEMY JOCTOMHCTBO OOpAIlleHHI0O B HAapyIIEHWE CTaTbu 3.
Taxxe ObITIO ycTaHOBIICHO HapymieHne ctaten 5 § 1 KonBeHnmm.

**lozéunenko npomue Ykpaunwt [Logvinenko v. Ukraine], Ilocranosjienue
EBpomneiickoro Cyna ot 14 okrsaops 2010 roaxa, :xxanod6a nomep 13448/07
OTCYTCTBME JIOJDKHON MEJUIIMHCKOM TOMOILU BUY-UHOUIIMPOBAHHOMY 3AKIIOUEHHOMY

(HapymeHue)

B nacrosmiee Bpems 3asgBUTENb OTOBIBACT MMOKU3HEHHOE TIOPEMHOE 3aK/IIOUeHHeE 3a youicTso. o
3aKIIFOUEHUSI TI0/I CTPaXy Yy 3asBUTEINsl ObUT BBISIBIICH TYOEpKyJe3 JIETKHX, a MO3JIHee — 3aIylieHHas
cramus BUY (CIIMMO). Tlo cioBam 3asBUTENs, MEIMIIMHCKAs MOMOIb, KOTOpas OKa3blBaJiach
3asgBUTEIIIO B MEPHUOJ 3aKIIIOUYEHUs], Obljla COBEPIIEHHO HEAOCTaTOYHOH. Peup muta, B 4acTHOCTH, 00
OTCYTCTBHH PETYJIAPHOTO KOHTPOJISI COCTOSIHHSA 310POBBS 3asIBUTENS U HEBBINOJIHEHUN PYKOBOJICTBOM
TIOPbMBI PEKOMEHJAINK Bpaueil Mo MPOBEJCHHIO OIPECICHHOTO MEIUIIMHCKOTO OOCIEeIOBAHUS C
LEJIbI0 HAOJIIOICHUS 32 €r0 COCTOSIHUEM M JIeUeHUs TyOepKyie3a. OH HUKOTAa He MPOXOANT JICUEHUS
or BUY u HuKorga He cpaBan CHELUAIBHBIX aHAJIM30B KPOBH, HEOOXOAMMBIX Ui ONpEAETICHUS
HEOOXOIMMOCTH MpoBeaeHUs HeoTnoxHON Tepanuu BUY. Kpome Toro, mo Bompocy mMaTrepHambHBIX
YCIOBUH 3aKIIFOYECHUS] HEOOXOJUMO OTMETHTH, YTO OOJBIIYIO YacTh BPEMEHH 3asBUTENb MPOBOIUI
3amepThiM B CBOEHM KaMmepe, HMeNl OrpaHWYE€HHBIE BO3MOXKHOCTH MBITHCS, OpUTHCA WM 3aHUMATbCS
(bU3NUECKUMH YIIPAKHEHUSIMH Ha CBEXKEM BO3/yXe. 3asBUTENb [10JIAN )KajJo0y Ha OCHOBAHWU CTaThH 3
(3amper Ha OecyeNnOBEYHOE M YHHM3UTEILHOE JOCTOMHCTBO oOpaimieHwe) u cratbu 13 (mpaBo Ha
3¢ deKTUBHOE CPEACTBO MPAaBOBOM 3amuThl) KOHBEHIINH.

EBponeiickuii Cyn oTMeTnn yxyZAlIeHHE OOIIEro COCTOSIHUS 3I0POBbs 3asBUTENS 3a BPEMs €ro
3akmroueHus. HecMoTpsi Ha mpoBeseHrEe HECKOIBKUX OOCIETOBAaHWN M IIPEIOCTABICHHE 3asgBHUTEIIO
HEKOTOPBIX JIEKAPCTBEHHBIX CPEACTB, B IEJOM OKa3aHHasg €My MEAMIMHCKas IOMOIIb HOCHIA
HENOCIe0BaTeNbHbIA, HEPETyNApHBIH M HECBOEBPEMEHHBIN xapaktep. OtHocutensHo BUY
HEOOXOJIUMO OTMETUTh, YTO B TeUeHHE OoJiee BOCBMH JIET 3asBHUTENIb HE MPOXOIUII KaKUX-JIMOO
o0crenoBaHuii ¥ HE TMPOBOJMIOCH KaKOTO-TMOO 00CyXIeHus Kakoro-nubo nedenusa. Kpome Toro,
MaTepHajbHbIE YCIOBHUS COACP)KAHHUs 3asBUTEs] HE OTBEYAIM IOTPEOHOCTSIM  €r0 COCTOSIHUS
3mopoBhsi. EBpomeiickuit Cym MOCTaHOBHIJ, YTO 3asABHUTEIL IOABEPrcsS OECUETIOBEYHOMY U
YHIDKAIOMIEMY JOCTOMHCTBO OOpAIIeHHIO B PE3ybTaTeé OTCYTCTBHS BCECTOPOHHETO MEIHIIMHCKOTO
KOHTPOJI COCTOSIHMSI €TI0 3/J0POBbsI M JIEUEHUS], U UYTO UMEJI0 MECTO HAPYILIEHUE CTaThH 3.
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**[IJedbemoe npomueé Poccuu [Shchebetov v. Russia], Ilocranosjienue EBpomneiickoro
Cyna ot 10 anpeas 2012 roaa, :xajno6a nomep 21731/02
MEJIMLIMHCKASI [TOMOILb BbUIA OKABAHA BUU-MHOULIMPOBAHHOMY 3AKJIFOYEHHOMY HA

HAJUIEXKAIIIEM YPOBHE.

(oTcyTcTBHE HapyIIEHHUS CTAThHU 2 M HEMTPHEMIIEMOCTH JKaI00b! IO CTaThe 3)

3asBuTeNh, TpakmaHuH Poccuiickoit Depepannn, 1972 roma poKIeHUS M MPOKUBAIOIINKA [0
MOMEHTa apecTa B T. MpkyTcke, mpoBen HECKOIBKO JIET B TIOpPhME 3a Kpaxy U rpadex. B 2005 romy
MyX4YWHa OBUI BHOBb TNPHIOBOpEH K 9 romam mumieHHss cBOOOABI 3a Tpadex ¢ OTAr4aroluIuMu
obcrostenscTBamu. [Ipu mpoBeneHnu oOcieI0BaHMs 10 MecTy 3akitoueHust B 1998 rony y 3asBuTens
0BT 00Hapy>KeH TyOepkyies, a B 2002 roxy - BUY. Ilpu aToM pe3ynbTaThl aHaIH30B, TPOBEJCHHBIX B
1997 rony B M30ITOpPE BPEMEHHOTO COAEP)KAHMS, YKa3bIBAIM Ha OTCYTCTBHE MHGpeKIuH. Cchliasich
Ha cratbu 2, 3 u 13 KouBeHIuu, 3asBUTENb MOXKAJIOBAJICSd Ha TO, 4TO OH 3apaswicsi BUY u
TyOepKyJIe30M BO BpeMs XOJl¢ TIOPEMHOTO 3aKIIOYECHHWs, W Ha TO, YTO OH HE IOIY4niI TpeOyeMoro
nedeHuss. Kpome TOro, 3asgBUTENb KaJoBaJCAd Ha OTCYTCTBHE 3()D(QEKTHBHOTrO CpeicTBa cyaeOHON
3alIUTHI 10 JKao0aM Ha MpoOJIEMBI CO 3J0POBbEM, U HA IEH3YPY M 3aAEPKKY €ro KOPPECTIOHICHIINT
B Ipouecce nepenucku ¢ Esponelickum Cynom.

EBponeiickuii Cya ynoMmsiHya O TOM, 4YTO B MaTepuajiaXx Jena OTCYTCTBOBAJU JOCTAaTOYHBIC
JIOKA3aTeNIbCTBA, KOTOpPBIC TIMO3BOJIMIM OBl 3aKIIYUTh ~‘BHE OOOCHOBAaHHBIX COMHEHHN’, 4YTO
poccuiickre BiacTh ObUIM OTBETCTBEHHBI 3a 3apakeHue 3asBurenss BUY. B cBssu ¢ atum Cyn He
yctaHoBW HapyuieHus crateu 2 KonBeHuuu. EBponelickuii Cyn BHOBb MOBTOPHJI, 4YTO BHE
3aBUCHUMOCTH OT TOro, ObUI JIM 3asBHUTENb 3apakeH HH(EKIWed B MecTaxX JMIICHUS CBOOOIHI,
o0si3aHHOCTRIO ['OCynmapcTBa OBUIO TpelOCTaBlICHHE 3aKIIOYEHHBIM HEOOXOAMMOTrO JICYCHUS U
OTCYTCTBHE HaJUIeXalled MEOUIMHCKOW IOMOIIM B CIy4ae Cephe3HBIX HPOOJIEM CO 310pOBHEM,
OTCYTCTBOBABIIMX /O 3aKIIOUEHHsI TOJ CTPaKy, MOXKET SIBIATHCS HapylIICHWEM CTaThH 3 (CM. Aeio
Xymmamos npomus Azepbaiioxcana [Hummatov v. Azerbaijan], xamo6sr Homep 9852/03 u 13413/04,
29 nost6ps 2007 roma, §§ 108 u t. 1.). Tem He MeHee, umeromuecs y Cyna MaTepuaibl OTBEP U,
YTO POCCHICKHE BIACTH CHEJAIM BCE BO3MOXKHOE JJsl IIOCTAaHOBKM MPAaBHJIBHOTO JHArHO3a
3asBuTento. Kpome Toro, eMmy HazHauWwiIM MNpOQUIAKTUYECKOE JIEYCHHE U HANpaBWId B
COOTBETCTBYIOIINE MEIUIIMHCKUE YUPESKACHUS sl MPOBeIeH!s OoJiee TIIATENILHOTO 00CIIeIOBAHNSI.
YacTts ajoObl, Kacamollascs MpeanojaraeMoro HapymeHust ctatbd 3 KOHBEHIIMM B CBSI3U C
OTCYTCTBHEM HEOOXOJMMOTO MEIUIMHCKOTO OOCIy)XMBaHUs, OblJlJa OTBEPrHyTa Kak SBHO
HeoOocHoBaHHas. EBpormeiickuii Cya mpu3Han NpuUeMIIeMOH JIMIIb YacTh KajoObl, KacaloUIlyIcs
3apakeHus 3asButenst BUY B mepuoa comepikaHust moj crpaxed M oTcyTcTBHS 3 deKkTuBHOrO
paccieoBaHusl MHIMJEHTa €O CTOpOHBI BiacTed. EBpomelicknii Cya KOHCTaTHpPOBal OTCYTCTBUE
Hapymenus cratel 2 KonBeHnuu o ¢akty 3apaxenus 3assutens BUU B mepuon comepxkanus moj
CTpaked, a TaKKe B CBA3M C TEM, YTO BJIACTH HE MPOBENM TIIATENFHOE M He3aMeUINTeNIbHOe
paccienoBaHue KajJo0bl 3asiBUTEIISI OTHOCUTEIBHO ero 3apaxenus BNY.

JeJio Ha cTaauu paccMOTpPeHU s

**Ilenmp npaeosvix pecypcoeé om umenu Banemmuna Kamneany npomue Pymvinuu
[Centre of legal resources on behalf of Valentin Campeanu v. Romanial, xaso6a Homep
47848/08, nepenano Ha usydenue 7 urons 2011 roaa

HEJIOCTATOYHBIN YPOBEHb MEJIMITUHCKOI'O OBCJIY KUBAHUSIBOJILHOIO BUY-
NHOUIIUPOBAHHOI'O, CTPAJAIOLIEI'O IICUXWYECKUM PACCTPOMCTBOM

Banentnn KammeaHny, NHIO IBITAHCKOTO IMPOUCXOXKICHUS, BRIPOC B NeTCKOM gome. OTtery ero
HEM3BECTEH, MaTh OTKa3ajach OT peOeHka mpu poxaeHun. B 1990 rony y Banentuna Obin
muarHoctupoBad BHUY. BnocneacTBuu MOMHMO AaHHOTO AMarHo3a y Hero Obuia oOHapy)KeHa
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"rmy0oKasi 3aJep)KKa YMCTBEHHOTO pa3BUTHA, ¢ MokazateneM 1Q, paBuHsiM 30 Oamnam", u emy Oblia
MIPUCBOEHA TSDKENAask CTETIeHb MHBAIUTHOCTH. PeOeHok OpuT oTmpaBiieH B LIeHTp mtst neTeii-nHBan0B
B T. KpaitoBa. B 2003 romy rocymapctBeHHas orieka Haja BanenrnHom Kammeany Oplia mpekpariena
Ha OCHOBAHMHU JAOCTHKEHHUS UM BOCEMHAJILIATH JIET U TOT'O, YTO OH Ha TOT MOMEHT HE MPOXOWII KaKoe-
mbo obyuenne. Komuccus mpuHsiIa perienne o ero nepeBoge B Helporncnxomorndeckyro KIHHAKY
Ioiisna Mape (“TIMK”). TIMK mpornndopmuposaiaa KoMuccuro 1o 3aIure AeTei 0 TOM, 94TO OHA HE
MokeT npuHiATh Banentnna Kammeany c¢ muarHozom BUY u ncuxuyeckuM paccTpoMCTBOM IO
NPUYMHE OTCYTCTBHS HEOOXOAMMBIX BO3MOXKHOCTEH IJsl JIedeHUs] TOAOOHBIX OonbHBIX. LleHTp
JIeYeHUsI ¥ peabuiuTanuy MHBAIKMAOB OTKAa3alcs MPHUHATh TocnoauHa KammeaHny “mo mpudmHE TOTO,
gTo oH 01 BUY-undunmpoBanasiM”. B koHIe koHIIOB KoMuccHs Hama MOmXosIlee JiedeOHoe
3aBejieHne, Mennko-conuansueiii otaen B Ilerare-lomx (MCOII), B KOTOpoe MOKHO OBLIO
nomectuTh BamentnHa Kammeany. B 2004 roxy Banentnn Kammneany moctymun B nentp MCOLIL
Uepes HEKOTOpOe BpeMs B XOJ€ MEIUIIMHCKOTO OOCIeNOBaHHWS OBUIO YCTaHOBJICHO, YTO MAI[UEHT
cTpajgayl "TSDKEJION CTENEHbI0 YMCTBEHHOW OTCTAJIOCTH, HeJoenaHueM u Obll 3apaxen BUU-
nndeknuerr". Ilockonapky B MLIOC He xBaTamo MaTepualbHON 0a3pl AN JieueHHS TOCIOAMHA
Kammeany, on 0pi1 mepeBeneH B [IMK. HecmoTps Ha HecrmocoOHOCTH MAaIlMeHTa CaMOCTOSITEIHHO
€CTb U TMOJIb30BAThCSl CAHUTAPHBIMH yI00CTBaMH, MEATIEPCOHA KIIMHUKH OTKA3bIBAJICS TIOMOTaTh EMY,
aKk00bI onacasick 3apazutbes BUY. B despane 2004 rona Banentun Kammeany ymep. 7 uronst 2011
rojia e7o OBIII0 KOMMYHHUITUPOBaHO [IpaBUTENBCTBY IS TPEIOCTABICHHS BOSPAKEHUN IO CTaThsIM 2
81,3,881u 14 Kousenuuu.

F. XpaHnenue oTmeyaTkoB mnajibleB, o0pa3uoB kjaerok w/umiam JHK
BJIACTAMHU

Ban oep Benvoen npomue Huoepnanoos [Van der Velden v. the Netherlands], Pemenne
EBponeiickoro Cyna ot 7 nexadpst 2006 roga, »xanoda nomep 29514/05

XPAHEHUE OBPA3I[OB KJIETOK 3ASIBUTEJISA [TIOCJIE BBIHECEHU S OBBUHUTEJIBHOI'O ITIPUTOBOPA

(>xamoba mpu3HaHa HEIPUEMIIEMOH )

8 mapta 2005 roza, B CBS3U ¢ OOBHHEHHEM 3asSBUTENS B BEIMOTATEIILCTBE HA OCHOBAHUM CTAaThU 8 B
COBOKYMHOCTHU €O cTathbel 2 § 1 3akona o B3stum aHanuza JJHK y nuir, ocyXaeHHBIX 3a yroJIOBHEIE
NPECTYIUICHHS, TOCYIaPCTBEHHBIM MPOKYpOp H3Aai Mpuka3 o0 oTOOpe KIETOYHOro Marepwania Jjis
onpenenenuss JAHK-npoduist 3asBuTens, KOTOpbIA coAepikaics Ha TOT MOMEHT B HCIIPABUTEILHOM
yapexaenun r. lopapexra. 23 mapra 2005 rona y 3asBuTeNns ObLT B3ST Ma30K CIIM3UCTON 000IOYKH
pra. 3asBuTens ocnopui pemieHue o0 ompenencHun ero JHK-mpoduns wu ero obGpaborkw, T.€.
perucrpanuu B HanuoHambHOU 0aze JIHK-npodwieii. On 3aspui, uto ero JIHK-npoduns aHukoum
o0pa3om He (urypupoBall B paccieOBaHUM Jela 00 yrojJOBHOM INPECTYIJICHWH, B COBEPLICHUH
KOTOpOTO OH ObUT Mpu3HaH BMHOBHBIM. 21 ampens 2005 roga OkpyxHO# cyn PoepMoHIa OTKIOHHIT
MPOTECT 3asiBUTEIISL. DTO pEelICHHE HE MOJIEKAaNI0 00’KaIOBAHUIO.

3asBUTENb TNOXKAJIOBAJICA Ha OCHOBaHMM CTatbu 7 KOHBEHIMHM O TOM, 4YTO IIpUKa3
rOCyJapCTBEHHOI'O MPOKYpOpa, OTOOp y HEro KJIETOYHOIo Marepuasa M XpaHeHHE MOJIy4E€HHOTO
ob6pasma JIHK-npoduns B cooTBeTCTBYIOMIEH Oa3e SIBISUIOCH IONOIHUTEIbHBIM HaKa3aHUEM, KOTOPOe
HE MOTIJI0 OBIJIO OBITH IPUMEHEHO K HEMY B MOMEHT COBEPILEHHs NPECTYIJICHIHH, 32 KOTOPbIe OH ObLI
OCYXJIeH. 3asBHUTENb TaKkKe MOXKAJIOBaJICA Ha HapylleHue cratbu 8 KoHBeHIMuM ocnapuBaeMoit
MepOoH, KOTopas ABJIUIack HEOOOCHOBAHHBIM ITOCSATATENHCTBOM Ha €r0 MPAaBO Ha HEMPUKOCHOBEHHOCTH
YacTHOM >XKM3HM. Hakower, 3asBHUTENs YTBEpXKAaJd, YTO OH CTall >KEPTBOW AWCKPUMHHAIMHA B
HapyueHue cratbu 14 Koneenuum.

EBponeiickuii Cyn cuen xajno0y Ha OCHOBAHHMH CTaThbW 7 HEMPHUEMIIEMOW BBUAY OOCTOSITEIILCTB,
CBA3aHHBIX C TpeaMETOM paccMoTpenus (ratione materiae). Uro xacaercs »xamoObl Ha OCHOBaHHUHN
crateu 8, EBponeiickuit Cyn ucxonun U3 mpeleneHTHON mpakTuku Komuccuu, ycTaHaBIMBaBILEH,
yto xpanenue JJHK He aBsnocs BMEIIATENHCTBOM B YACTHYIO KU3Hb:

"..TeM He MeHee, Eppomeiickuii Cyn cuyuTaer, dUYTO, YYHUTHIBAS BO3MOXHOCTH TOTEHIHAILHOTO
WCIIONIb30BaHUsl KJIETOYHOTO MaTepuaia B OyJyIieM, €ro CHCTEMaTHYeCKOe XpaHeHHe He OTpaHHYUBaeTCs

© Coger Epponsl/Eponeiicknii Cyx o npaBam 4enoseka, 2012 T. 52




ITPOBJEMBI BUOITUKH B CBETE CYJAEBHOM IMPAKTUKHA EBPONENMCKOIO CY/JIA 11O IIPABAM YEJIOBEKA

paMKaMH HEHTPAIBHBIX CPEACTB MIACHTU(DUKAINH, TAKUX KAK OTICYATKH IMAJIBICB, U BIIOJIHE MOXET SBISATHCS
MOCATAaTeIbCTBOM HAa MPaBO HA HEMPHUKOCHOBEHHOCTh YACTHOW JKU3HHM, YCTaHOBICHHOEC cTatbed 8 § 1
Konsenmmn".

Espomnetickuit Cyn yOexmeH B TOM, 4TO OcllapuBaemas Mepa Oblia “ocHOBaHa Ha 3akoHe”. EBporefickuit
Cyn takke 6e3 Tpynma mpusHai, 4to cOop u xpanenme [IHK-mpodwmns mnpecnemoBano mpaBoOMEpHBIE IENH
TPEAYNpeXAeHUs TPECTYIUICHHH W 3almluThl IpaB W cBobox apyrux jum. "EBpometickuit Cyn He cuuTaer
6e30cHOBaTENbHBIM 00s3aTeNnbHy0 crady anammsa JIHK Bcemm mnmiamm, OCyXICHHBIMH 3a COBEpPIICHHE
MIPECTYIUIEHUH ONPEAEIEHHON CTENEHU TAKECTH.

"Hakonen, Esponeiickuit Cyn npuaepkuBaeTcsi MHEHHUS O TOM, YTO IPUHATHIE MEPhl MOTYT PacLieHUBAThCS
Kak "HeoOXoIuMBbIE B JIeMOKpaTHYecKoM oOmiecTBe". B 1aHHOM KOHTEKCTE OH B IEPBYIO O4Yepelb OTMEYaeT
HECOMHEHHYIO TO0Jb3y, npuHeceHHylo Oazoii JIHK-npoduneit B cdepe obecredenus mnpaBonopsika 3a
MOCJIE/IHNE TO/bl. BO-BTOPBIX, HEOOXOIMMO OTMETHTB, YTO B TO BPEMS KaK paccMaTpuBacMOe BMEIIATENILCTBO
OBUIO OTHOCHUTEJIBHO HE3HAUUTENIbHBIM, 3aBUTENb, B HEKOTOPOI CTENEHM, MOKET TAaKKe M3BJIEUb BHITOTY W3
BriroueHust ero JJHK-mpoduinst B HaumoHanmpHyI0 0a3y, HOCKOJBKY OH MOXET OBITh OBICTPO HCKIIIOUEH M3
CIHCKAa JIMI, MOJ03PEBAaCMbIX B COBEPUICHHM IPECTYIUICHWH, IIPH pPAacCCICIOBAaHMHM OBUIM OOHAPYKEHEI
conepxxamue JJHK marepuansl.

CrnenoBaTrelIbHO, HAcTOSIIAs JKajloba SBISIETCS SBHO HEOOOCHOBAHHOM M JOJDKHA OBITH OTKJIOHEHA B
COOTBETCTBUH cO cTaTbeil 35 88 3 u 4 Kousenuuu".

C. u Mapnep npomue Coedunennozo Koponescmea [S. and Marper v. the United Kingdom]
, IlocranoBjenue boabmoii IManatel EBponeiickoro Cyaa or 4 nexadops 2008 rona,
#Kan00b61 HoMep 30562/04 u 30566/044

BCEOBBEMUJIIOIIEE U HEU3BUPATEJIBHOE V/IEPYKAHUE OTITEUATKOB IAJIBLIEB, OBPA3LIOB KJIETOK U
MPO®UJIENA JIHK ITOCJIE BHIHECEHUS OITPABJIATEJILHOT'O ITIPUTOBOPA

Heno xacanock XpaHEHHs BJIACTSIMH OTIIEYATKOB MalibIeB, 00pa3ioB kieTok u npoduierr JJHK
3asBUTENICHl TOCJIE TOrO, KaK YrojIOBHOE pa30HUpaTes]bCTBO B MX OTHOIIEHHH OBLIO 3aBEpILEHO
OTIpaBIaTENHHBIM MIPUTOBOPOM U IIpeKpaiieHo cooTBeTcTBeHHO. 19 ssaBaps 2001 r. C. Obl1 apecToBaH
1 OOBUHEH B MOIBITKE orpabieHus. Ha Tor MoMmeHT emy mcnonHuiock 11 ner. Beumm B3sTHI ero
orreyatku manbieB u oopasiel JJHK. On 0wt onpanan 14 utons 2001 r.. T'ocriogun Mapniep ObL1
apecroBad 13 mapra 2001 r. u 0OBHHEH B IpeclieOBAaHUH CBOCH COXXHUTENBHHIIBL. BBIIN B3ATHI €ro
orreyatku nanblieB W obOpasnsl JJHK. 14 utons 2001 r. geno Obuto O(UIMAIBHO MHPEKPAIICHO
BCJIE/ICTBUE TIPUMUPEHUS 3aBUTENS U €70 COXKUTEITHHUIIBI.

Koraa yrojoBHoe pa30uparenscTBO ObUTO HpekpalieHo o0a 3asBuTelis O0e3ycemHo norpedoBanu
YHUUYTOXKEHHUS WX OTIEYaTKOB MaiblieB, oopa3noB u npodwmrerr JJHK. Undopmarus xpanunacs Ha
OCHOBaHUH 3aKOHA, Pa3peIIaoNIeTo UX yaepxKaHue 6e3 BpeMEHHBIX OrpaHUYEHUH.

3asBUTEIM MOXKAJIOBAJIUCh HA OCHOBaHMU cTaTed 8 u 14 KoHBeHLMH O TOM, YTO BJIACTH XPaHUIU
WX OTIEYaTKW TalblleB, oOpasubl kierok u mpodunu JJHK mocne BeiHEceHWs ompaBaaTelbHOTO
MIPUTOBOPA WK TIPEKPAIICHUS JeJa.

EBponetickuit Cy npuinen K BBIBOLY O TOM, YTO BCEOOBEMITIOIINI 1 HEN30MpaTEIbHbIN XapakTep
MOJTHOMOYHMI TI0O XPaHEHHWIO OTIEYaTKOB MaibleB, 00pa3noB kietok W mnpoduneit JHK num,
MOJI03PEBAEMBIX, HO HE MPHU3HAHHBIX BHUHOBHBIMU B COBEPIIEHUH NPECTYIUICHWH, MPUMEHEHHBIX B
Jlelie HacTOALINX 3asBHUTENEH, HE yCTAaHOBUJI CIIPABEINBOE COOTHOIIEHNE MEX Ty KOHKYPHUPYIOIIUMHU
0OIIeCTBEHHBIMU U YaCTHBIMHM MHTepecaMy U ['0CyaapcTBO-OTBETUMK NPECTYNHIIO IPAHHUILBI BCSIKON
npruemiieMol cBOOOIBI YCMOTpeHHsT B O5TOM OTHomeHHH. COOTBETCTBEHHO, paccMaTpHBaeMoe
XpaHEHHUE SBUIIOCH HECOPA3MEPHBIM ITOCITAaTEIbCTBOM Ha MPaBO 3asBUTENEH HA HETPUKOCHOBEHHOCTh
YacTHOW JKM3HM M HE MOIJIO paccMaTpUBAaTbCsl KaK HeoOXonumas Mepa B JIEMOKPaTHYECKOM
obmectBe. EBponeiickuii Cyn BbIHEC €IMHOITIACHOE pEIIEHHE O HapyIIEHUH CTaTbh 8 B JAaHHOM
clIydae.

B. npomueé Huoepnanoos [W. v. the Netherlands], nomep 20689/08, Pemenue ot 20
ssuBaps 2009 roga

© Coger Epponsl/Eponeiicknii Cyx o npaBam 4enoseka, 2012 T. 53




ITPOBJEMBI BUOITUKH B CBETE CYJAEBHOM IMPAKTUKHA EBPONENMCKOIO CY/JIA 11O IIPABAM YEJIOBEKA

‘ XPAHEHUE KJIETOUYHOI'O MATEPUAJIA ITOCJIE BBIHECEHMSI OBBUHUTEJILHOTO ITPUTOBOPA

15 despans 2007 roga cynpsi MO YrOJOBHBIM JielaM B OTHOLICHUH HECOBEPILIECHHOJECTHHX
Oxpyxnoro Cyma 1. MaacTpuxT NpHU3HaN 3asABUTENS BHUHOBHBIM B TPUYMHEHHH TEJECHBIX
HNOBPEXICHUH. 3asBUTENs, OBUI TPHUTOBOPEH K  YCIOBHOMY CpOKY, TNpPHMEHIEMOMY K
,HECOBEPILICHHOJIETHUM  mpecTynmHukaMm, 30 dwacam oOmectBeHHbIXx pabor u 20 yacam
WCTPaBUTEIBHOTO NEPEBOCIUTAHUSL.

[IpuarMas BO BHIMaHUE IPU3HAHNE 3asIBUTENS] BHHOBHBIM U B COOTBETCTBHH MYHKTOM | cTaThu 2
3akona ("3akon") 00 uccnemoBanuu [JJHK (ocyxneHHBIX nmuI), Tpokypop, 7 uroHs 2007 roga, oTman
pacrnopsbkeHue 00 0TOOpe KIIETOYHOIO MaTepuaia y 3asBUTENS C IEIbI0 ONpeAeieHUs ero nmpodus
JHK. 18 urons 2007 rona y 3assBuTEsI ObLT B3AT Ma30K CIM3UCTOW 000JIOUKH PTA.

31 wmroms 2007 roma 3asgBUTENh, B COOTBETCTBHH CO CTaTbed 7 3aKoHA, 3asgBHJI IPOTECT
OTHOCHUTEJILHO pellieHuss 00 ompeneneHud u oopabotke ero npoduns JIHK, T. e. ero BkiroueHUH B
obmeHanroHanbHy0 0a3zy manneix JIHK. O yTBepxman, u4To, B COOTBETCTBUM CO CTaThiMu 8 u 40
Konpenmuu o mpaBax pebenka ot 20 HosOps 1989 roma, mpu NPUHATHH PEIMICHUS O MPUMEHCHHH
3aKkoHa K HECOBEPIICHHOJETHEMY JOJDKHA OBITh IMPOBEJAEHA OIEHKAa €ro JIMYHBIX WHTEPEeCOB B
CpaBHEHMH C OOMIMMH HHTEepecaMd oOIIecTBa , W NPUIPOBEACHHH TaKOH OIEHKH HHTEPECHI
HECOBEPIICHHOJIETHETO JODKHBI MMETh INEPBOOYEPEIHOE 3HAUYEHHE B COOTBETCTBHU CO CTaTheil 3
KonBenmnn o mpaBax peOeHka. 3asBUTENb YTBEPXKIAJl, YTO CIIEOBAJO NMPUHUMATh BO BHHUMAaHHE
BO3pacT OCYKIECHHOI'O JIMIA Ha MOMEHT COBEPIICHHS TNPECTYIUICHHUS, TSDKECTh MPECTYIUICHUS,
00CTOSITENBCTBA, TIPH KOTOPBIX OBLJIO COBEPIICHO NPECTYIMJICHHWE, PUCK COBEPUICHUS MOBTOPHOTO
MIPECTYIUICHUS OCYXXACHHBIM JTUIIOM M JIPyTHE JIMIHbIE 00CTOATENhCTBA OCYKISHHOTO JIHIA. 2 HOSOPs
2007 roga OxpyxHoit Cyn r. MaacTpuxT, 3aciIyliaB IPOKypopa U ajBoKaTa 3asBUTENS B 3aKPHITOM
3acelaHuM, OTKJIOHMIT BO3PasKEHHE 3asBUTEIISL.

[Tpu3HaBas >xanmo0y HemomycTuMo#, EBponeiickuit Cyn mocuuTai, 4to, B oTiimume oT Aena C. u
Mapmnepa, HacTosIee Ieno CBS3aHO C BompocoM XpaHeHwms maHHBIX JIHK mmm, xoropbie Obumn
IMPUBJICYCHBI K yFOJIOBHOI‘/'I OTBETCTBCHHOCTHU. KpOMC TOTO, C}/IL CUHUTACT, 4YTO B COOTBCTCTBUU C
nonokeHussMu 3akoHa o0 wccnenoBannu JIHK (ocyxnmenusix mui) martepuan JJHK moxer ObITh
0TOOpaH TOJBKO Y JIOJEH, OCY>KICHHBIX 33 COBEpIICHHE NPECTYIUICHHUS ONpPEAEICHHOW TSKECTH, U
yro gaHHble /JHK Moryr XxpaHuThCS TOJBKO B TEUEHHE yKa3aHHOIO MEpHOJa BPEMEHM, KOTOPBIHA
3aBHCHUT OT JJIUTEIHLHOCTH MPETyCMOTPEHHOTO 3aKOHOM MaKCHMaJbHOTO HaKa3aHUs, KOTOPOE MOXKET
OBITH MPUMEHEHO B OTHOLIEHHH COBEPIIEHHOTo npectymieHus. B cBs3u ¢ atum, EBponeiickuii Cyn
yOeKIeH, 4TO MOJOXKEHHs 3aKOHA CO/IEPXKAT COOTBETCTBYIOIIUE TapaHTUH IMPOTHB BCEOOBEMIIIOIIETO
W HensOupareapbHOro xpanenus nanubix JJHK.

Bonee Toro, npuHuMas BO BHUMaHUE€ aHOHUMHOE XpaHeHUe U KoaupoBaHue matepuana JJHK u tot
(hakT, 9TO 3asBUTEIIO OYAYT MpeabIBIeHBI coxpaHneHHbIe fanHble [|HK ToapKo B TOM ciydae, eciu OH
paHee COBEpIIWI JIPYroe MPECTYIIEHNUE WM COBEPIINT MpecTyIuieHue B OyaymeM, Cya He HaXOMUT
HUKaKUX OCHOBAaHUM JUIsl OTCTYIIEHHUS OT BBIBOJOB MO Jieny Ban nep BenbjeHa Ha OCHOBaHHUM TOTO
TG (haKTa, 9TO 3asIBUTEIH SBISIETCS HECOBEPIICHHOIETHUM.

** lecenux npomue @panyuu [Deceuninck v. France], Pemenue EBponeiickoro Cyaa ot
13 nexadpsn 2011 roaa, :xaji06a Homep 47447/08

(>xanoba mpu3HaHa HETTPHEMIIEMOH )

3asiBUTEb MOXKAIOBAJICS Ha TO, YTO TMPHUKa3 O B3ATUUM y Hero obpasmoB JHK mocne ero
OCYXKICHUA 3a BbIKAIIbIBAHUHN IIOCEBOB TI'€CHCTHYCCKU MO}IH(bPIHPIpOBEIHHOfI CBCKJIBI TIPEACTABIIAI
co00i1 Hecopa3MepHOE MOCITaTeIbCTBO Ha CIIPAaBO HA HEMTPUKOCHOBEHHOCTh YaCTHOMW XU3HU. JlaHHas
ayio0a Oblla MpU3HaHA HempuemyieMo Ha ocHoBaHum crared 35 §§ 3 (a) u 4 Koupenuuu (1o
NPUYHHE HAPYIIEHHUS KOHQHICHIIMAILHOCTH JIeTaleidl MUPOBOTO COTJIAIICHHS).
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** Hunvbepe npomue Ilgeyuu [Gillberg v. Sweden] [Boanmas IManara], IlocraHoBienne

Boabmoii IManarel EBponeiickoro Cyna or 3 ampeass 2012 roaa, xajsobda Homep
41723/06
TTPMBJIEYEHUE [TPO®ECCOPA YHUBEPCUTETA K YI'OJIOBHOI OTBETCTBEHHOCTH 3A OTKA3 B

OBHAPOJOBAHIU PE3VJIBTATOB UCCJIEJOBAHUA

(Cratbu 8 1 10 HEe moAIEKAT IPUMEHEHHIO)

3asiBuTenb, mnpodeccop u 3aBenyromuil  kadenpodt JleTCkoi W FOHOIIECKON ICUXHATPHUH
I'oTeHOyprckoro yHuBepcUTeTa, OblI PYKOBOJIUTEIEM JOITOCPOUHOTO HCCIEIOBATENBCKOTO MPOEKTa
M0 U3yYEHUIO CHHApoOMa AeHINTa BHIMAHHASA M THIIEPAKTUBHOCTH y AeTeid. COorlacHO 3asBUTEINIO,
STHYECKHI KOMUTET YHUBEPCHUTETA JIJI COTJIACKE HA NPOBEJCHNE JaHHOTO MPOEKTa NPU YCIOBUH, YTO
nHpopMalus 00 ydacTHHKaxX OyIeT MOCTyMHa MCKIIOYUTENBFHO €My U ero coTpynHukam. [Ipu stom
3asIBUTENH MPEIOCTABIII TaPaHTHIO aOCOMOTHOW KOH(PHUISHITMAIBHOCTH MMAIMEHTaM U UX POTUTEISIM.
B 2002 romy npodeccop oTkazaics IpeJoCTaBUTh TOCTYH K HH(POPMAIIHH UCCIIEI0BATETIO-COIIHOIOTY
u nequatpy. O0a ucciueaoBaTels NOJad UCK B AJIMUHUCTPATUBHBIN alleJUISIIMOHHBIN CyJl, KOTOPBIMA
CYeNl BO3MOXKHBIM MPEIOCTaBUTh MM JOCTYI K TpeOyemoil mHpopmannu. byaydn yBeqoMiIeHHBIM O
pElIeHn: cyAa O MPEeIOCTAaBICHHH HE3aMeMIUTENFHOTO JOCTYyNa HMCCIENAOBATENsIM K MaTepHalam,
3asBUTENb OTKa3alcs IepeAaTh MaTepualibl. YHHUBEPCHUTET OTKa3alcsl MpPEIOCTaBUTh JOCTYN K
TpeOyemMol MH(OPMAIIUU HCCIICIOBATEIIO-COIIMOJIOTY M 0053aJ0 Bpaya-lieJuarpa MPeI0CTaBUTh
JTIOKA3aTeNbCTBA TOTO, YTO JOCTYIT JOCTYIl K MaTrephaliaM HCCIeAOBaHUS ObUT HEOOXOAMM eMy s
BBIMIOJTHEHUSI ~ CBOMX  OOS3aHHOCTEH. Pemiennst ~ yHuBepcurera  ObUIM  aHHYJIHMPOBaHBI
AIIMUHHUCTPATUBHBIM aNeJUIIUOHHBIM CynOoM. Heckonbko gHEH CIycTs KOJUIETH 3asBHTENS
YHUUYTOXKWIIA MaTepuaibl uccuenoBanus. OMOyacmen mBeackoro Ilapmamenta Bo30yAmi yroJoBHOE
neno npotuB 3asBuTens. [Ipodeccop ObLT MpuU3HAH BHHOBHBIM B JOJIDKHOCTHOM 3IIOyNoTpebneHnn. B
pe3yibTaTe ero NMPUTOBOPWIM K YCIOBHOMY HakazaHuio u mrpady, pasaomy 4000 eBpo. Pekrop
VHUBEPCUTETa W €r0 COTPYIHHWKH, YHHYTOKHBIIHE MAaTEepHAIBl WCCIENOBAHUSA, TaKXke ObLIN
OCYKJIEHBL. 3asBUTENb TOXKAJIOBAICA HAa TO, YTO €ro OCYXJIeHHEe HapYyIIMIO €ero Ipasa,
ycTaHoBJIeHHBIE cTaThsiMu 8 1 10 KonBenmum.

B mocranosnenun Ilanater ot 2 HosiOps 2010 roga EBponeiickuii Cyn ycTaHOBWII, 4TO HE OBLIO
noryiieHo HapymeHus crareid 8 u 10 Konsenmuu. 11 anpens 2011 roga mo npock0e 3asBUTENS A0
obu10 nepenano B bonpiyro [lanary. Ciymanue no geny cocrosuiocs 28 centsops 2011 rona.

IMomuepkupast, uto bosbinas [lanara obamana NOJTHOMOYUSMHU Ha PACCMOTPEHHUE HCKITFOUUTEIBLHO
YacTH aJoObl, MPU3HAHHON NpuemiieMoil moctanoBienneM l[lamater oT 2 HOs0ps 2010 roma, a
MMEHHO, BOIpPOCa O TOM, HapyLIWJIO JIU OCYXACHHE 3asBUTENS €ro mpasa mo craTesMm 8§ u 10
Kousennmn, EBpomneiickuit Cy OTMETHII, 9TO 3asBUTENb HE SBIISUICS JICUAIIMM BpAadoM JETEH WU
TICUXUATPOM M HE TPEACTaBIIsUT MHTEpEeCHhl JeTed WM WX poxauTeneld. Bompoc 3akmiouarncs B TOM,
SBIISUIOCH JIM OCY)KIIEHHE 3asBUTENS B JOKHOCTHOM 3JIOYIOTPEOJICHHH BMEMIATENIbCTBOM B €ro
JUYHYIO JKU3Hb 10 cTaThe 8. EBpomelckuii CyJ MOCTaHOBWII, YTO JIAaHHOE IMPECTYIJICHHE HE OKa3aJlo
OUYEBHHOTO BJIHMSHMA Ha MPABO 3asBUTENS Ha HENPUKOCHOBEHHOCTh YACTHOM JKM3HH, TaK KaKk OHO
Kacajoch Mpo(ecCHOHANBHBIX JeHCTBUN WK O€3/eHCTBHS JTOJDKHOCTHBIX JIUI] IIPH UCTIOJTHEHUH UMH
cBonx oOs3aHHOCTEeH. ToT (hakT, 4TO 3asABUTENH, BO3MOXKHO, IMOTEPSI CBOM OXOX BCJEICTBUE
OCY)XJIEHHUS, Kak OH YTBEp)KJaJl, SBISUIOCH TPEACKa3yeMbIM IIOCTEICTBUEM COBEPILIECHUS UM
npectymieHus. B 1ro0oM ciydae, 3asgBUTENs HE JIOKa3aj, YTO MMENAch Kakas-THOO MPUYHHHO-
CIIEJICTBEHHAs] CBSA3b MEXJY €ro OCYXJAEHHEM M YBOJbHEHHEM H3 HopBexcKkoro WHCTHTYyTa
OOIIIECTBEHHOTO  3ApPAaBOOXpPAaHEHMs. YKa3aB, UYTO BIUSHHE OCYXKICHHS 3asABUTENS Ha €ro
Mpo(hecCHOHANBHYIO JIEATENbHOCTh HE BBIXOAWIO 32 pPaMKH MPEICKa3yeMbIX ITOCIIEIACTBHHA
NPECTYIUICHHs, 3a KOTOpoe OH ObUI ocyxkaeH, EBpomelickuii Cyn mpuiien K BBIBOAY, YTO TpaBa
TrocIoguHa ﬁMnb6epra, YCTaHOBJICHHBIE CTaThel 8, He OB 3aTPOHYTHI.

EBpomneiickuit Cyx He MCKITIOYAET, YTO OTHENbHOE "HeraTWBHOE" MpaBO Ha CBOOOAY BBIpaKEHHS
MHEHMs, Ha KOTOpPOE€ CCBIIAJICSA 3asgBUTENb, HaxoAwioch mnoj 3amurod crateu 10 Koneeniuw,
HECMOTps Ha TO YTO MCCIIEJIOBaHUE MPUHAANIEKANO0 yHUBepcuTeTy. EBponelickuii Cyn mpusHai, 4To
CUTYAIUIO 3asIBUTENS HENIb3sI CPABHUBATH C CUTYAIHEN KypHAINCTA, 3aIIUAIIAIOIIET0 CBOM HCTOYHHUKH
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uHGOpPMAIUH, WM aJBOKaTa, CBS3aHHOTO O053aTENbCTBAMU IO OTHOIICHUIO K CBOUM KJIMCHTaM.
VYunreBas, uro Epomneiickuii Cyz ycTaHOBWI, 4TO WH(OPMANHs, PaclpoCcTpaHseMas KypPHAITUCTOM
Ha OCHOBAHHHM €TI0 WIH €€ UCTOYHHMKA, OOBIYHO MPUHAJICKUT caMoMy KXypHanncTy mwm CMU, B TO
BpeMs KaK B pacCMaTPUBAEMOM JIeJic MaTeprall HCCIICIOBAHMS PUHAJICKAT YHUBEPCUTETY H, TAKHM
o0Opa3oMm, SBIUICS OOIMIECTBEHHBIM AOCTOsIHWEM, EBpormeiickuit Cyn mpwuinen K BBIBOIY, YTO IpaBa
3asiBUTENS, MponrcanHbie B crathe 10 KonBeHnu, He ObUTH HapYIICHBL.

Jesna Ha cTagum paccMOTpeHust

**Bappo u op. npomue @panyuu [Barreau and Others v. France], kommyaunupoBano 28
¢pespaas 2011 roaa, xajno6a nHomep 24697/09

Ocyxaenne 3asBUTENEH IO IPUYMHE WX 0TKa3a oT caayn aHanmm3a JJHK ms HannoHanmsHOM 0a3bl.

**Keoum npomue @panyuu [Kedim v. France], kommynunupoBano 28 mapra 2011 roaa,
’kaji00a Homep 19522/09

3asgBUTENb JKaMyeTcs Ha XpaHEHHE €ero OTIEeYaTKOB MajbleB IO 3aBEPIIEHUH YTOJIOBHOTO
pa3buparenbCTBa, KOTOPOE HE MPUBEIIO K BHIHECEHHIO OOBUHHUTEIBHOTO IPUTOBOPA.

G. IlpaBo Ha joctyn K HHpoOpMauMd O OHOJIOTMYECKOM
MPOUCXO0KACHUN

Oovesp npomue Dpanuuu [Odiuvre v. France], Ilocranosjenne bouabmoii IMamaTs
EBpomneiickoro Cyaa ot 13 ¢pespanst 2003 roga, :xajio0a Homep 42326/98

3ASBUTEJIGHULIE BbUIO OTKA3AHO B IOJIYYEHMM CBEJIEHMM OB EE BHUOJIOTMYECKON CEMBE HA

OCHOBAHUU IMTPABUJI O KOH®UIEHIIUAJIIBHOCTH ITPU POJIAX

(oTCyTCTBHE HAPYIIEHUSI CTAThU 8 (IPUHSTO JAECATHIO TOJIOCAMH “3a”, CEMBIO — “IPOTHB”))

«24. JKamoba 3asBUTCIIBHULBI  3aK/IIFOYAaCTCd B  HCEBO3MOXHOCTU IOJYYWUTH KIKOYCBBIC CBCACHUA
OTHOCHTEIILHO €€ OHOJIOTMYECKOH CEMbH ", TAKUM 06pa30M, Y3HAaTb O CBOEM IPONUCXOXKIACHUU.

29. B cBs3u ¢ atim EBponetickuit Cyn HamoMuHaeT, 9To "cTaThs 8§ KOHBeHINH 3amIumaeT mpaBo YeIoBeKa
Ha COXpaHEHWE MHIVBHUIYyaTFHOCTH W CaMOPEAJHM3alHI0, a TAKKE Ha YCTAHOBIICHHE W PAa3BUTHE OTHOLICHUH C
OKPY>KAIOIIMMH JIFOJbMH U BHEITHUM MHPOM. (...) CoXpaHeHHe AyIIEBHOTO PABHOBECHS SBISIETCS HEOOXOMMBIM
(akTopoM TS peanr3aly MpaBa Ha HEMPUKOCHOBEHHOCTh YacTHOU u3HU" (bencaud npomus Coedunenno2o
Koponescmesa [Bensaid v. Royaume-Uni], sxano6a Homep 44599/98, § 47, ECITY 2001-I). ITony4yenue cBeaeHuii
OTHOCHUTEIILHO ACIIEKTOB Y€J0BEYECKON MHIMBHUIYaIbHOCTH M KU3HEHHO BAXKHBIH MHTEPEC, MOMAIAIONINI MO/
nerictBue KoHBEHIIMH, — MPaBO Ha MOCTOBEPHYIO HH()OPMAIMIO OTHOCHUTEIHHO OJHOM M3 HEOTHEMJIEMBIX
COCTABJISAOIIMX CBOCW MICHTUYHOCTH, HAMPHUMEP, JUYHOCTH POAMTENICH, — CIIOCOOCTBYET Pa3BUTHIO YEIOBEKa
(Muxynuu npomue Xopeamuu [Mikuliéc. Croatie], sxamo6a nomep 53176/99, §§ 54 et 64, ECITU 2002-I).
Poxnenne peGeHKa W, B OCOOCHHOCTH, YCJIOBHS €TO IOSIBICHHS Ha CBET, SBISIOTCS HEOTHEMIIEMOW YaCTBHIO
YaCTHOW JKW3HU peOeHKa W, BIIOCICICTBHH, B3POCIOro, IMOMAgaroIeil mon neiictBue cratbu 8 KoHBeHIHH,
KOTOpast HAXOJUT CBOE MIPUMEHEHHE 1 B PACCMaTPUBACMOM CIIyJae.

()

48. B oTHOMEHNH paccMaTpuBaemMoro aena EBponeiickuii Cyn OTMETHII, YTO 3assBUTEIHHUIIEC CTajla N3BECTHA
nHpopManus o ee MaTepu U OMOJIOTHYECKOH ceMbe, KOTOpas He 1aBajla BO3MOXKHOCTH YCTAHOBHUTH UX JIMYHOCTb,
HO TO3BOJIHJIA €H JTydIlle y3HATh CBOIO JINYHYIO HCTOPHIO, HE HapyIlas HHTEPECOB TPETHUX JIMII.

49. Kpome TOro, HelaBHHE HOBOBBEICHHS BO (hPaHI[y3CKOM MPABOBOM CHCTEME, B PUHIIUIIC COXPAHSIOIIHE
BO3MOXXHOCTh MPOBEJCHUS AaHOHWMHBIX POJIOB, YIPOUIAIOT MPOLEAYPY PACKPHITHS aHOHUMHOCTH,
CYIIIECTBOBABIIYIO JI0 MPUHATHS 3akoHa OT 22 stHBaps 2002 roma. HoBBIN 3aKOH YHPOCTHT MPOLETYPY
BBISICHEHHSI OMOJIOTHIECKOTO TPOUCXOXKAeHHs Omaroaapss HaroHanbHOMY COBETY, PETYIHPYIOMEMY JOCTYI K
COOTBETCTBYIOIIECH WHQOpMaIu. J[aHHBI HE3aBUCHMBIM OpraH BKIIOYaeT B CBOW COCTaB MAarucTpPaTOB,
MPEJCTaBUTENICH COOTBETCTBYIOIIUX OOBCIMHEHUH, 3aTPOHYTBHIX MPEIMETOM 3aKOHAa H  O0JIaJarolIuX
COJIMITHBIMHU TIPAKTHYECKUMH 3HAHUSMHU 110 3asBICHHON mpoOieMe. 3aKOH, Ha3aMEUIUTENFHO BCTYNUBIIMN B
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CHILY, IPEJOCTABIISICT 3asIBUTEIbHUIIE BO3MOKHOCT IIPHOCTAHOBUTD JICHCTBUE MPAaBUIIA O KOHPHICHINATBHOCTH
C LIENBIO0 PACKPBITHSI JIMYHOCTH €€ MaTepH B Cilydae corjiacus nocienHeid. HeoOXoquMbIM yciioBUeM sIBIISETCS
cobmoieHne OanaHca MEKAy HHTEpPECaMH ABYX CTOPOH, @ UMEHHO aHOHUMHOCTBIO MaTepH U 3aKOHHBIM IIPABOM
3aMHTEPECOBAaHHOTO JnIa. He uckiroueHo, 4To nosBiIeHNE BBILIEYTOMIHYTOro CoBeTa MOMOXKET 3asiBUTEIILHHULIC
BBIUTPATH JIEJI0, XOTSI BEPOSITHOCTH 3TOTO JOBOJIBHO Maja.

Taxum o0OpazoM, (hpaHITy3cKast 3aKOHOAATENIbHAS CHCTEMa CTPEMHTCS TOCTHYb PABHOBECHS U COPAa3MEPHOTO
COOTHOIIICHHSI HHTEPECOB BCEX 3aMHTEPECOBAHHBIX CTOPOH. B oTHomenun storo Espometickuii Cyx oTMedaer,
yTo ['ocymapcTBa OIDKHBI HCIONB30BaTh HanOOJIEe MOIXOMAIINE CPENCTBA U JOCTH)KEHUH AaHHOH memu. B
nenom EBpomeiickuii Cyn cuuraer, 4To (paHIy3cKHE BIACTH HE BBIILIM 32 MpEAEibl CBOOOABI YCMOTpEHUS,
IPUMEHUMbIE K pacCMaTpUBacMOMY JA€Iy B CBSI3M CO CIIOKHBIM M JEJIUKAaTHBIM  XapaKTepoM BOIPOCa,
3aTparuBaroIero NpodiieMy BBISICHEHHS IOAPOOHOCTEH OTHOCUTENLHO OMOJIOTHUECKOTO TPOUCXOKICHUS, ITpaBa
Ka)XJOr0 3HaTh JMYHYIO Ouorpaduio, pemeHus: OHONOTHUECKUX POIMTENECH, CEMEHHBIX CBA3EH M NMPUEMHBIX
poauTenel 3aMHTEPECOBAHHBIX JIUII.

CHeﬂOBaTeJ’ILHO, (1)8.KT HapyuicHus CTaTbn 8 KOHBeHHI/II/I OTCYTCTBYECT.»

Hezeu npomus Ilseyuu [Jaggiv. Sweden], IMMocranosaenne Esponeiickoro Cyaa ot 3
u10Jis1 2003 roaa (:xano6a Homep S8757/00)

OTKA3 BJIACTEH B ITPOBEJIEHUM AHAJIM3A JIHK MIPEJITIOJIATAEMOTI'O [TIOKOMHOT'O OTLA 3ASIBUTEJIS

(HapymieHue cTaThu §)

3asBUTENH MOMAaET kanmol0y Ha oTKa3 B mpoBeneHnu aHanmsa JJHK ymepmrero semoBeka B mernmsx
BBISICHCHMS, SIBJISJICS JIX OH OMOJIOTMYECKUM OTLIOM 3asBuTessl. OH yTBEp)KAAET, YTO OBbLIM HapyLICHbI
ero Inpasa, yCTaHOBJICHHBIC cTaThel 8 KonBeHImm.

«34. EBpomneiickuii Cya KOHCTaTHPYET, YTO B TAaHHOM ClIydae pedb HIeT 00 0TKa3e IIBEHIIapCKUX BIacTei B
npoBeneHnn aHamm3a JIHK, koTopberii mo3Bommi OBl 3asBUTENIO JOCTOBEpHO Vy3HAaTh, 4To A.X., ero
MPEAIoIaraeMblil OTel, SBISETCS ero OMOJIOTHYECKMM OTHOM. JIaHHBIN OTKa3 3aTparnBacT YAaCTHYIO JKU3Hb
3asBUTEIIS.

()

36. Espomeiickuii Cya HAIOMHMHAET, 4TO BHIOOp HAIEKAIIMX MeEP, IPHU3BAHHBIX TapaHTUPOBATH
cobmoaenre crathi 8 KoHBEHIMH B cepe MEKIMYHOCTHBIX OTHOIICHHH, 3aBUCHT OT MPEICIIOB CBOOOIBI
ycMoTpeHus JloroBapuBarOMIMXCsl TOCYAapCTB. Tak, CYIIECTBYIOT pa3IndHble TapaHTUH COOJIOJICHUS TMpaBa Ha
YaCTHYIO XM3Hb. IIpu 3TOM Xapakrep obssarennctBa ['ocygapcTBa B Cilydae €ro HapylIEHHs 3aBUCAT OT
KOHKPETHOT'O 3aTPOHYTOrO acleKTa 4acTHOM u3Hu. (aeno Oovesp[Odievre,], § 46).

37. Mexny tem, npeest cBOOObI YCMOTPEHHsI B TOM MM MHOM [ 'ocynapcTBe 00yCIOBIMBAETCS HE TOJIBKO
XapaKTepoOM HapyLIEHHOTO IpaBa, HO M caMOH NPHUPOJOH HapyIIeHHS B KaXKIOM KOHKPETHOM CIydae.
Esponeiicknit Cyn cunraer, 4To NMpaBo Ha WAEHTHYHOCTH, BKIFOUAIOIIEe B ce0sl MpaBo Ha IOJy4YEeHHE CBEACHHUN
0 CBOMX OMOJIOTMYECKHX POJUTEISX, SIBISIETCS] HEOTHEMJIEMOH 4acThiO MOHSTHS YacTHOHM *M3HU. B momoOHBIX
ciryqasx HeoOXOJMMO TNpoBesieHHe Ooliee TIyOOKOro aHaimu3a JUlsl AOCTH)KEHHS CIPaBEUIMBOTO COOTHOLICHUS
MHTEPECOB.

38. EBpomneiickuiit Cyx cauTaet, 4To JIMIIA, JKEIAIOMUe Y3HATh O CBOUX OMOJIOTHIECKHUX MPEIKaX, IBUKHMBI
JKU3HCHHO B@)XHBIM HMHTCPECOM, IMOMAMAONMM Toa JjeicTBue KoHBeHIMU: mosyueHue wuHGOPMAIINHY,
Kacaroleicsl BAXKHOTO acleKTa X JUYHOCTHOW MICHTUYHOCTH. OHAKO Helb3s 3a0bIBaTh, YTO HEOOXOIUMOCTD
3aIIUTHl UHTEPECOB TPETHUX JIUI] MOXKET UCKIIOYAaTh BO3MOYKHOCTh UX MPUHYXJACHUA K KaKOMy Obl TO HA OBLIO
MEIUIIMHCKOMY HCCIIeN0BaHM0, B vacTHOoCcTH, K aHanusy JIHK (cm. meno Mukyauu [Mikulié], § 64).
EBpomefickuii  Cyn  OJDKEH YCTaHOBHTH, OBLJIO JIM YCTAHOBIIEHO CIPAaBEIJIMBOE COOTHOIICHHE MEXIY
KOHKYPHUPYIOIIUMU HHTEPECAMHU.

39. ﬂaHHBIC HUHTEPEChI MTPECTABJICHBI IIPABOM 3a4BUTEJIA HA IMOJTYYCHUC CBGHCHI/Iﬁ 0 CBOEM OMOJIOTHYECKUX
npeakax, ¢ OI[HOI71 CTOPOHBI, 1 IpaBaMU TPETHUX JIUIl HA HEIPUKOCHOBCHHOCTL TCJI YMEPIIUX JIUII, HA YBAXKCHHUC
K HUM, a TaKK€ 3aMHTCPCCOBAHHOCTDb O6III€CTBa B CO6J'HOI[CHI/II/I HpaBOBOﬁ 0e30I1acHOCTH TpaxKaaH.

()

44. Cynst mo BceMy, YYUTHIBAs CIIOKUBIIHECS OOCTOSTENBCTBA H 3HAYUMOCTh HHTEPECOB 3asBUTEIIS, BIACTH
[IBeiiiiapun He cMOTTH 00ECIICYUTH COOIIIOJICHUE MpaBa Ha YBAXKCHHWE €r0 YaCTHOW JKHM3HHU, YCTaHOBJICHHOTO
Kounsenuuei.
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Taxum 06pa3om, ObUIO JOIYLIEHO HapylIeHHe cTaTbi 8 KoHBeHIMM. »

@unuxapudy npomue Kunpa [Phinikaridou v. Cyprus], Ilocranossienne EBpomneiickoro
Cyna ot 20 nexadps 2007 roaa, :xajnob6a Homep 23890/02

[IPUBHAHME 3ASIBJIEHUSI OB YCTAHOBJIEHUMA OTLOBCTA B CYJIEBHOM IOPSJIKE NOJAHHbBIM I10

WCTEYEHUU E CPOKA JJABHOCTHU

«44. B srom ortHomenun EBpomelickuit Cynm oTMmewaer, 4TO pPOXXKICHHAs BHE Opaka 3asBHTEIbHUIA
NpEIIpHHsIIA TONBITKY YCTaHOBHTH B CyIeOHOM IOpAAKE IPaBOBHIE OTHOIICHUS C JIMLOM, KOTOpOE OHA
cUHTalia CBOMM OTLIOM, IIyTE€M yCTaHOBJICHUE IPaBIbl Ha OCHOBE OHOJIOTHYECKOTO aHAIIH3A.

45. Espomneiicknii Cyn HallOMHHAeT, YTO pPOXXKICHHE peOeHKa W, B OCOOCHHOCTH, OOCTOSTENbCTBA €ro
MOSIBJICHHSI HA CBET, SIBJSIFOTCS HEOTHEMJIEMOW YacThI0 YAaCTHOW JKM3HU PEOCHKA M BIOCIEACTBHH B3POCIOTO,
rapanTapoBaHHO# cTaTheil 8 KouBennnu (cM. meno Odvesp npomus Ppanyuu [Odiuvre v. France], [Bombuias
[Tanata], sxano6a Homep 42326/98, § 29, ECITY 2003—111). HenprkoCHOBEHHOCTh YaCTHOMW YKH3HH MPEIIIonaracT
BO3MOXXHOCTh YCTAQHOBJICHHS KaXXIbIM MOJAPOOHON HMH(OpMAIUMU O caMOM cebe Kak OTACIBHOM YeNOBEKe, H
[paBo JIMIIA Ha MONyYeHHE JaHHOW MH(POPMAIIMN SBJISAETCS YPE3BBIYANHO BAKHBIM ISl IMYHOCTHOTO PA3BHTHS
3aMHTEPECOBAHHOTO Juna (cM., Hanpumep, aeno Muxyauu npomus Xopsamuu [Mikuliév. Croatia], xamnoba
HoMmep 53176/99, §§ 53-54, ECITY 2002—1 u ['ackun npomue Coedunennozo Koponescmsa [Gaskin v. the United
Kingdom], 7 uronst 1989 roma, §§ 36-37, 39, cepus A, Homep 160). Bce BhilieynmoMsHYTOE BKIIOYAET B CEOS
MpaBO Ha MOJYYECHUE JOCTOBEPHBIX CBEJCHUI OTHOCHTEILHO 3HAYMMBIX ACTICKTOB JTMYHOCTHON HACHTUYHOCTH,
TAaKUX KaK JIMYHOCTh pojmreneii (cM. Heeeu npomus Ilseiiyapuu [Jaggiv. Switzerland], xamo6a
HoMmep 58757/00, § 25, ECITY 2006; Oowesp [Odiuvre], § 29 u Muxyauy [Mikulié,], 88 54 u 64, cM. Bbie).

46. Takum oOpa3zom, (akTHyeckue OOCTOATENHCTBA JAHHOTO JeNia TMOMAJAl0T TOJA JACHCTBHE CTaThU §
KouseHnuu.

()

65. CnenoBaTenbHO, AaXke YYUTHIBas —Ipefesl cBOOOABI YCMOTpEHHMsS, KOTopble ecTh y ['ocymapctsa,
EBponelickuii Cyn cuMraer, YTO IpPUMEHEHHE IKECTKUX BPEMEHHBIX OrpaHWYEHHN Ha MPOBEICHHE
paz0upaTenscTBa 00 YCTAaHOBICHHM OTLIOBCTBA B CYIEOHOM INOpPSIKE, HE3aBUCHMO OT OOCTOSITENBCTB KaXJIOTO
Jiefla ¥, B YaCTHOCTH, HalW4Msi MH(GOPMAIMKM OTHOCHTEJILHO OTLIOBCTBA, HApyIIaeT CaMylo CyTh IpaBa Ha
HETIPUKOCHOBEHHOCTh YAaCTHOM JKU3HU 10 cTaThe § KoHBeHIHN.

66. C Y4Y€TOM BLIIIECKA3aHHOI'O, U B YaCTHOCTH, NpUHHMAass BO BHUMAHHUC a0COIFOTHBIH XapaKTep CpOKa
JaBHOCTH, EBpOHeﬁCKHﬁ Cy,[[ CUHTACT, YTO CHPABEIJIMBOC COOTHOIICHUEC MCEKAY Pa3IMYHbBIMU HHTCPECAMU,
3aTPOHYTBIMHM B JOaHHOM [€JI0, HE OBLIO YCTAHOBJICHO U, CJCAOBATCIbHO, IOCATaTCIbCTBO Ha IPaBO
3a4BUTCIbHUIIBI Ha HCEIPHUKOCHOBCHHOCTDH YacTHOM JKM3HH 0Ka3ajaoch HECOPAa3sMCPHBIM  TIPCCIICAYyEMbIM
MMPpaBOMEPHBIM LCIIAM LEIIAM.

67. Takum obpazom, Eporefickuii Cyx mpu3HaeT, 9TO He OYJI0 ITOMYIIEHO HAPYIICHHUS CTaTbU 8».

** Tapmon npomue IMonvwu [Darmon v. Poland]. Pemenue EBponeiickoro Cyaa ot 17

Hos10ps 2009 roaa, xayo06a nomep 7802/05
HEBO3MOXHOCTb [TPOBEJIEHN S AHAJIU3A JIHK 110 UICTEYEHMU YCTAHOBJIEHHOI'O CPOKA

(>xanoba mpu3HaHa HETTPHEMIIEMOH )

B 1972 rony 3asButens xeHwiIcs, a B 1973 romy ero >xeHa pomuina ao4ds. B 1984 romy mapa
pasBenmach. B xone Opakopa3BomHOro rmporecca He ObIJI0 BBICKA3aHO HHUKAKHX COMHEHHUI
OTHOCUTENBHO OTLOBCTBa 3asBuTens. B 2003 rogy, korga mojydyeHUE NOKA3aTelbCTB HA OCHOBAaHUU
anamm3za JIHK cramo Bo3MoxkHbiM B [lonbline, 3asBUTENb PEHIMNI OCHOPUTH CBOE OTIOBCTBO B
cyneonom mopske. Ero mous oTkazamacek nmpoxoauts aenats JJHK. ITocne Toro kak monbckue BIaCTH
OTKa3aJIMCh YAOBJIETBOPHUTH TpeOOBaHME 3asgBHUTENS, OH mMonai jxamo0y B Espomeiickuit Cyx Ha
ocHoBaHMH cTarel 6 u § KonseHuuu.
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Emponeiickuii  Cyn ymomsiHyn TOT (DakT, 4YTO COIJIACHO TIOJIOKCHUSM  HAIIMOHAIEHOTO
3aKOHOAATENhCTBA, MYX MOT OTKa3aThCs OT peOeHKa, 3a4aTOro B 3aKOHHOM Opake, MyTeM IMOoAadu
WCKa B TEUEHHE IIECTH MECAIEB IOCHE MOIYYEHUS W3BECTHS O €r0 POXKIECHUHU. YUYHUTHIBAs, YTO MPH
OTIPE/ICIICHHBIX  OOCTOATENBCTBAX YCTAHOBIICHUE BPEMCHHBIX OIPaHUYCHUN Ha MPOBEICHUC
pa3bparenbcTBa MO TMOBOMY YCTAHOBIIEHHS OTIIOBCTBA MOXKET CIYXKHUTh WHTEpecaM o0OecredeHus
IIPaBOBOM OIPENEIIEHHOCTH U HMHTEpecaM JAeTel (cM. meno Pacmyccen npomue Januu [Rasmussen v.
Denmark], IToctanornenue Espomnetickoro Cyaa ot 28 Hos0ps 1984 roxa, § 41, cepus A, xanoba
Homep 87) Eppomneiickmii CyJl TOCTAaHOBHJ, YTO TPeOOBaHUE 3asBUTENS O BO30YXKICHUU TaKOTO
CyleOHOTO pa30MpaTeNnbCcTBa OT €r0 WMEHH OBUIO HEOOOCHOBAaHHBIM, IIOCKOJIBKY OH HE CMOT
MPEIOCTaBUTh KaKUX-IN0O TOKa3aTeNbCTB, 0OOCHOBHIBAIOIINX COMHEHHUS B €r0 OTIIOBCTBE, TOMHUMO
ciayxoB. brIBIIas >keHa 3asBUTENS MOATBEPAMIA €r0 OTLOBCTBO M OTKa3adach OT IPOXOXKICHUS
anammza JIHK. Empomneiicknit Cyn oTMeTwi, 94To, HECMOTpPS Ha TO, YTO AOYEpPH 3asBUTENS OBLIO
0oJbIIIe TPUALATH JIET, CYAS 110 BCEMY, OHAa CUMTAIIA 3asBUTENSI CBOMM OTIIOM, M TaK)Ke OTKa3anach OT
npoxoxkaenus ananuza JIHK. Ha ocnHoBanuu umeronmuxcs matepuanoB EBponeiickuii Cyn cuuraer,
4TO0 Xajoba HE coJlepKaia KakuxX-THOO TPU3HAKOB HApyIICHUs cTaThdl 6 winu 8 KoHBeHIuM u
OTKJIOHHII €€ KaK SIBHO HE0OOOCHOBaHHYIO. B CBs3M ¢ 3ThM jkanoba Obli1a MpU3HaHA HETTPHEMIIEMOH.

**Knoyex npomue Ilonvwu [Klocek v. Poland]. Pemenne EBponeiickoro Cyna ot 27
anpeJs 2012 roaa, xanod6a nomep 20674/07
OTKA3 BJIACTEH OT ITPOBEJIEHM S AHAJIM3A JIHK

(>xanmoOa mpu3HaHA HETIPHUEMIIEMON )

3asiBUTENH MMEI TTOJIOBOE CHOIICHHE C KEHIUHON, KoTopas B aBrycte 1982 roga poania pebeHka.
TectupoBanue Ha TpyIIly KpoBHU, MpoBeAeHHOE B 1984 romy, mokasano, 4TO COCTaB KPOBU 3asBUTEIS
W JKEHIIWHBI ObUT MIECHTHYHBIM. B 3TOH CBS3M HE MPENCTAaBISUIOCH BO3MOXHBIM HH HMCKIIOYHTH
BO3MOXKHOCTb OTLIOBCTBA 3asIBUTENS, HU JI0Ka3aTh ero. OkpyxHoil cyn KpakoBa mpusHai 3asBUTENs
otuoM pebenka B 1986 romy. 3asBHUTENb COTNIACHICS C TIOCTaHOBJICHHEM CyAa M C €ro IMpHKa3 O
BeItuIaTe anuMmeHToB. OmHako B 2005 romy 3asBHUTENs PEUIMIT OCIHOPUTH CBOE OTIIOBCTBO Ha
ocHOBaHUHM TOro (hakra, 4yTo B 1986 TOomy OHO OBLIO MTOKa3aHO 3aKIIOYCHHUSMHU CIICIUAIHCTOB,
COOTBETCTBYIOIIMMH COCTOSIHMIO HAayKd Ha TOT MOMEHT, M YTO HOBBIE€ METOABI yCTAaHOBJICHUS
OTILIOBCTBA, Takue kak aHanu3 JIHK, mo3BomnstoT noOuThCst Oosiee TOYHBIX pe3ynabTaToB. OKpYX)HOMH
cyn KpakoBa OTKJIOHWI MCK 3asiBUTENSI HA OCHOBAHUH TOTO, YTO TI0 €r0 JIENy YK€ IMPUHATO pelIeHuE,
KOTOpO€ Hax0oAWI0Ch B cuiie. KpakoBckHi perHoHaIBHBIN Cyll OCTaBWII B CHJIE PELCHHE Cy/a MEePBOi
WHCTAHLIMK ero MotuBauuio. BepxoBHelil Cy/ oTKa3ajica NMPUHATH K PACCMOTPEHHIO KaCCAI[OHHYIO
KanoOy 3asiBUTENS. 3asiBUTEINb mojan xanody B EBponetickuii Cynl Ha OCHOBaHHMHU CTaThbu 8§ U CTaThU
14 B coBoKkynHOCTH €O cTatbeit § KoHBeHUIUN.

OCHOBBIBasICb Ha TOM, 4YTO '"MO MCTEUYEHHMM BPEMEHU IPHUHLMII MPABOBOH ONPEACICHHOCTH
MIOCTETIEHHO HauWHaeT Mpeo0iafaTh HaJl HEOOXOAMMOCTBIO 3aIIMTHl MHTEPECOB COOTBETCTBYIOIIMX
CTOPOH, OCOOCHHO JIeTeH, JOCTUTIIMX COBEpILICHHONETHEro Bo3pacta', EBponeiickuii Cyn oTMeTui,
YTO OTLIOBCTBO 3asIBUTENSI OBUIO YCTAHOBJIEHO CyIEOHBIM pEIIEHHEM Ha OCHOBAHUH JOKA3aTeNIbCTB,
JOCTYITHBIX B COOTBETCTBYIOIIMH MOMEHT BpPEMEHH, W TOJYEPKHYJ, YTO 3asBHTENb HE OOXKaioBall
pelleHre HallMOHAILHOTO Cy/Ia, YCTAHOBHBIIETO (DaKT €ro OTIIOBCTBA, U YTO B TEUCHHE MHOTHX JIET OH
cobmroman cyneOHbId mprka3. HeoOxomumble TpeOoBaHMs A BO3OOHOBIEHHs pa3OuparenbcTBa HE
ObLIM coOJoicHBI. Bosiee Toro, 3asBUTENh HE 00Jaaai MPOLECCYaJbHOW MPAaBOCHOCOOHOCTHIO IS
BO30YX/IEHUS JieNa C LENbI0 OCTApPHBAHHUS CBOErO OTIIOBCTBA. Y 3asABUTENS HE WMENOCh HUKAKHX
HOBBIX JIOKa3aTeNbCTB JUIsl 00OCHOBAaHUS €r0 YTBEPXKICHHUS, 38 UCKIIIOYCHUEM PE3YJIbTATOB aHAIN30B
JHK. YuuteiBas Bce BbllIeyKazaHHbIE oOcTosiTeNbcTBA Jena, EBpomnefickuit Cyn cyen xanoOy B
001eM sIBHO HE0OOCHOBAaHHOM W TIPU3HAT €€ HETIPHUEMIIEMOM.

**I'poumapx  npomue @uuaanouu [Gronmark v. Finland], IlocraHoBJieHue
EBponeiickoro Cyaa ot 6 urons 2010 roga, s;xanoda nomep 17038/04
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CPOK JABHOCTH B OTHOILEHUU CYJIEBHOI'O PABBUPATEJILCTBA Ob YCTAHOBJIEHUSI OTLIOBCTBA HE
JOJDKEH ITPUMEHATBCA ABTOMATHUYECKIM OBPA30M

(HapymieHue cTaThu §)

3asBUTENBHUIA, POXIEHHAas BHE Opaka, y3Hasa O TOM, 9TO (DaKT OTIIOBCTBA HEIOBEKa,
cunrtapmerocs ee ormoMm, P.OK., He Obul ropummdecku ycraHoBiieH. [lockoibKy OHa W ee Marth
MOJTy4ajId OT HEro alMMEHTHI Ha peOeHKa 10 HACTYIUICHHs COBEPIICHHOIETHS IEBOYKH, OHH CUUTAIIH,
YTO OTLOBCTBO OBLIO yCTAHOBJIEHO HA MOMEHT IPUHATHUS CyA€OHOTO pemieHus o0 ux BbluiaTe. B xone
cyneOHOro pa3OupaTenbCTBa, HHULMUPOBAHHOIO 3asBUTEIbHHULICH IPOTUB CBOEH CBOTHON CECTpHI C
Henslo okazate otuoBcTBO P.OK., OxpyxHOW cyn Bbliad Hpuka3d Ha mpoBeneHue ananuza JIHK,
ycTaHoBHBIIETo ¢ 99,8% BeposTHOCTHIO, uTo P.OK. siBIsuIiCcs oTLOM 3asBUTENbHULIBL. B cooTBeTCTBUM C
¢uHCKMM 3akoHOM 00 oOTHoBcTBe 1976 TOoma cyneOHOe pa3OMpaTenbcTBO MO YCTAaHOBJIICHHIO
OTLOBCTBA peOeHKa, POKACHHOTO 10 BCTYIUICHHS 3aKOHa B CHIy, IOJDKHA OBUIO OBITH HAavyaTo B
TedyeHue maTH Jier (1o okrsaops 1981 roga). Hukakas xamoba He MpUHUMaiach K PacCMOTPEHHUIO
1ocjIe CMepPTH OoTHA. TakuMm 00pa3oM, Cyl OTKIOHMII »KajJo0y 3asiBUTEIbHHUIIBI, IIOCKOJIbKY OHA Oblia
MoJlaHa 10 WCTEYCHWH YCTAaHOBJIEHHOTO Cpoka naBHOcTH. B HOsOpe 2003 roma Bepxorueni Cyx B
KOHEYHOM HTOT€ OCTaBWJ AAaHHOE pelIeHHE B CHie. 3asBUTEIbHHIA MMojala Xajao0y O TOM, YTO
HaJIMYME CPOKA JABHOCTU IPHU YCTAHOBJICHUU OTLIOBCTBA JETEH, POKACHHBIX N0 BCTYIUICHHS B CHILY
3akoHa 00 OTIIOBCTBE, HAPYIIMJIO €€ IpaBa, yCTaHOBIICHHBIC, B YAaCTHOCTH, cTaThell 8 KoHBeHINH,
IMIOCKOJIBKY OHa HE MOrIJjia IOPUAWYECKU IMOATBEPANUTH OTHOBCTBO, HECMOTPA Ha HCEOIIPCBCPIKUMBIC
pesynbTarel ananmmsa JJHK.

EBporneiickuit Cya mnom4epkHyNT OTCYTCTBHE €AMHOOOPAa3HOTO  TOJXO/Aa K YCTaHOBJICHUIO
OTLIOBCTBA B PAa3JIMYHBIX €BPONEHCKUX TOCYAApCTBAaX W HaJM4YMe OOIICH TEHACHIIMU K 3alluTe TpaBa
pebeHKa Ha yCTaHOBJICHHE JINYHOCTEH ero MaTepu wim oTna. Cpok yCTaHOBJIEHHS OTIOBCTBA UCTEK B
MOMEHT COBEPIICHHONETHsS 3asBUTENbHULBI. Takum o0pa3oM, OHa HE HuMeJa BO3MOXXHOCTH
YCTAHOBUTH NPABOBOM CTaTyCc €€ OMOJIOrMYecKOro OTLA, HECMOTpPSI HA TO, Y Hee He ObUIO pealbHOU
BO3MOXHOCTU 00paTUTHCS B Cy/IeOHbIE OpraHbl B COOTBETCTBYIOMINH nepro]] BpeMeHn. EBponerickuit
Cyn He CMOT' COTJIACUTBCS C TeM, YTO HallMOHAJIbHBIE BIACTH MO3BOJIMIM MPAaBOBBIM OIpaHHUYEHUSIM
MOJY4YNUTh TIPUOPHUTET MO CPAaBHEHUIO C OMONOTMYECKHUMM (DaKTaMH, ONHUPAsCh Ha aOCOIOTHBIN
XapakTep cpoKa MCKOBOM JIaBHOCTH, HECMOTPS Ha TO YTO 3asBUTENLHUIIA BBIABHHYJA YOEAUTEILHBIE
JI0Ka3aTeNbCTBa, MoydyeHHble myreM aHanu3a JJHK. YuuteiBas, 9to Takoe pagukaibHOE OrpaHUYEeHUE
npaBa Ha BO30YXKIEHHE pa3OMpaTes]bCTBa MO MOBOAY YCTaHOBJICHHS CYIOM OTLIOBCTBA HE OBLIO
copa3sMepHO LesIM oOeclieueHHs] IPAaBOBOM ONpPENEIEHHOCTH, U YTO HMPUMEHEHHE >KECTKHUX CPOKOB
JABHOCTH JIJISl OCYIIECTBIICHHS TPOLIEAYPHI YCTAaHOBJICHHUSI OTIIOBCTBAa HE3aBHCUMO OT OOCTOSTENHCTB
KOHKPETHOTO JieJla HapylajJlo caMy CyTh IpaBa Ha yBa)KCHHE YacTHOW »u3HU, EBpomnelickuii Cyn
MTOCTAHOBHJI, YTO UMEJIO MECTO HapylIeHHe cTaTbl 8 KoHBeHIMM.

**Bakayno npomue @uuasnouu [Backlund v. Finland], Ilocranosienne EBponeiickoro
Cyna ot 6 nroast 2012 roaa, :xayio6a Homep 36498/05
CPOK IABHOCTH B OTHOLIEHUN YCTAHOBJIEHUS OTLIOBCTBA B CY/IEBHOM TTOPSIJIKE HE JIOJDKEH

I[MPUMEHATBCS ABTOMATUYECKU

(HapymieHue cTaThH &)

JanHoe neno Takke MMeeT Kacaercsl 3akoHa 00 oTIoBCcTBE 1976 roaa (cM. BBIMIEYTTOMSHYTOE JEJI0
I'ponmapx npomue @uunanouu [Gronmark v. Finland]. 3asBurtens, poxaeHHbI BHEe Opaka,
oOpatwiicsi B pailoHHBIM Cya C Henblo yctaHoBieHUs oTuoBctBa H.C. — MyX4YMHBI, KOTOPOTO OH
BMECTE CO CBOCH MaTephi0 BCETIa CUUTANl CBOMM OTIIOM, M KOTOPBIH ObLT MoMenieH 1oy onexky B 2000
roay. Ananusbel JJHK, npoBeeHHbIE IO paCTIOPSHKEHUIO CYy/Ia, ¢ BEpOITHOCTHIO B 99,4%-0ii mokazany,
yro H.C. sBnsierca Ouonornyeckum otuom 3asButeiisi. Cyq MOCTaBHOBWII, YTO HCK 3asBUTENS ObUI
HOJaH 3a IpeAeNaMH CpPOKa JaBHOCTH. 3asBUTENb MOJAN kajxol0y, B YacTHOCTH, YTBEp)KAas, 4TO
cyJeOHOe pelIeHue SBISETCS eIUHCTBEHHBIM CIOCOOOM OPHIUYECKH YCTAHOBHUTH OMOJIOTHYECKYIO
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CBSI3b C €r0 OTIIOM, IOCKOJIBKY, YYHTBIBasi cocTostHue 310poBbs H.C., oH Ooinee He MOT caenaTh
IOPUIMYECKH 3HAYNMOE TIPU3HAHNE CBOETO OTIOBCTBA. JKanoba Obliia OTKIIOHEHA, 1 BepXOoBHEII cya B
KOHEYHOM CUeTe OTKasaj B MpaBe Ha MOJady arneUIIAOHHOHN )KaloObl. 3asBUTEh MOXKAIOBAJICS Ha
TO, YTO HAJUYME CPOKa JABHOCTH B OTHOIICHUM YCTAaHOBJICHMSI OTLIOBCTBA NI€TEH, POKICHHBIX IO
BCTYIUICHHUSI B CHIIy 3aKkoHa 00 OTIIOBCTBE, HAPYIIWJIO €r0 MpaBa, YCTAHOBJIEHHBIE, B YaCTHOCTH, B
cratbe 8 KOHBEHITNH, TIOCKOIBKY OH HE MOT IOPHUANYECKH MOATBEPIUTH (DaKT OTIIOBCTBA YEIIOBEKA,
CUUTABIIIETOCS €r0 OTIIOM, HECMOTPS Ha HEOTIPOBEPKUMEIE pe3yabTaThl aHanu3a JJHK.

EBponetickuit Cyn 3asBui, 4T0, HECMOTPSI HA TO 4TO 3aKOH 00 OTHOBCTBE DUHISHANU JOKHBIM
00pa3oM 3alUIaeT MHTEPECH JIoAeH, POXKICHHBIX BHE Opaka, KOTOpble ObUIM NPH3HAHBI CBOMMH
OTILIaMH, a TaK¥Ke TeX, KTO POAMIICS IOCIE BCTYIUICHHUS JaHHOTO 3aKOHA B CHIIY, H T€X, KTO POTUIICS JI0
€ro BCTYIUICHHsI B CHIIy, HO CMOT HadaTh pa30MpaTelIbCTBO MO MOBOJY YCTaHOBICHHS OTLOBCTBA B
T€YCHHE YCTAaHOBICHHOIO 3aKOHOM CpOKa, OH HE YYHUTHIBACT IIOJIOKCHUE IIUI, HaXONAIUXCA B
CXOIHOH ¢ 3asBUTENeM cuTyaruu. EBpomnetickuii Cy MOT COTTIACUTBCS C TEM, UTO 3asBUTEIb, OYIydH
B3pOCIIBIM, JOJKEH OBbUT BO30YINTH TAOKE Pa3OnpaTebCTBO B TEUEHUE CPOKA UCKOBOM JaBHOCTU. Tem
He MeHee, EBponelickuii CyJ HE MOXXET COTJACHTBCSA C JKECTKUM CPOKOM JABHOCTH, M OTCYETOM
BPEMEHH HE3aBUCHMO OT CIIOCOOHOCTH peOEeHKa IpeJoCTaBUTh IOCTOBEPHBIE JOKA3aTelbCTBA.
YuuThiBask TO, YTO TaKoe paJWKAIbHOE OrpaHWYCHHE TpaBa Ha BO30YKICHHE pa3HpaTenbcTBa 00
YCTaHOBJICHWHU OTIIOBCTBA B CY/AICOHOM IMOpsIKE HEe OBLIO COpa3MEpHO IelH oOecreueHus MpaBoBOH
OTIPENICIEHHOCTH, ¥ YTO IPUMEHEHHE KECTKUX CPOKOB Ul MOBEINCHUS Pa3OMpaTeNbCTBa MO MOBOLY
YCTAQHOBJICHUS! OTLOBCTBA HE3aBUCHUMO OT OOCTOSITEIBCTB KOHKPETHOTO JeJla HapyllaeT camo
CYIIHOCTh TIpaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOM >ku3HHU, EBpomeiickuii Cyn MOCTaHOBWI, YTO
HMMEJIO MeCTO HapylieHue ctateu 8 KonpeHmm.

**[Ilasoapoe npomueé bonrzapuu [Chavdarov v. Bulgaria], ITocranosjienue EBponeiickoro
Cyna ot 21 nexadps 2010 roaa, sxanod6a nomep 3465/03
HEBO3MOXHOCTb YCTAHOBJIEHUSI BUOJIOTUYECKOT'O OTIIOBCTBA HA 3AKOHHOM OCHOBAHWU

(oTcyTcTBHE HApYIIECHUS CTATHH §)

B 1989 roay 3asBuTenp Hayan COBMECTHYIO >KM3Hb C 3aMYKHEW MKEHIIMHOW, KOTOpas MpoxKuBajia
OTJIEIbHO OT CBOET0 My’Ka. 3a MEepHOoJi COBMECTHOM JKH3HH JKEHIUHA poauia Tpoux aeteir B 1990,
1995 u 1998 romax. B cBumeTensCTBaX O POKIACHUM JIETEH YKa3bIBAIOCHh UMS MYyXKa KCHIIMHBI OHU
Hocunu ero ¢ammwmmto. B xonme 2002 roma >KeHIIWHA yIUIa OT 3asBUTENSI K JPYroMy MY>KYWHE,
ocTaBuB cBoMX AeTeil. C TOro BpeMEHU 3asBUTENb KU ¢ TpeMsa AeTbMU. B Hauane 2003 roga on
MIPOKOHCYJIBTHPOBAJICS C IOPUCTOM I10 TIOBOAY Hadaja MpOLEAypbl TNpHU3HaHMUS OTIOBCTBA. IOpucT
coOOLIMI 3asBUTENI0, YTO 3aKOHOAATENbCTBOM bosrapum naHHas mpouenypa He mpenycMoTpeHa. B
CBSI3U C ATHUM Yepe3 HECKOJIbKO THEW 3asBUTENb oOpaTwiics Hanpsmyiko B EBponeiickuii Cyn Ha
OCHOBaHWU cTaThll 8§ KOHBEHINH ¢ ka1000i1 Ha HEBO3ZMOKHOCTD JOOUTHCS IOPUANIECKOTO MPU3HAHUS
€ro OTIIOBCTBA B OTHONIICHHH TPOUX JeTeH, OMOJOrMYEeCKHM OTIIOM KOTOPBIX, IO €ro cJoBaM, OH
ABIISIETCSL.

EBponetickuit Cyn orMerni, uto bonrapus Obuia o6s3aHa 00eCIeUUTh 3asSBUTENI0 3P PEKTHBHYIO
peanu3anuio mpaBa Ha 'CeMEWHYIO >KH3HB', W COTJACWICS C MHEHHEM O TOM, YTO CBSI3b MEXIY
3asgBUTENIEM M TpeMs AETbMH, OHOJIOTMYECKMM OTIOM KOTOPBIX, MO €ro CJOBaM, OH SBIISETCS,
JNEUCTBUTENBPHO IONAAaeT MOJ TMOHATUE 'CeMEeWHOM KU3HU' B 3HAYEHUH, YCTAHOBJICHHOM
Kounsennueit. EBpomeiickuit Cyn Takke NPUHSI BO BHUMAaHWE TMPEIENbl CBOOOIBI YCMOTpPEHUS
l'ocynapctBa mpu peryimpoBaHMM BOIPOCOB OTILOBCTBA M OTMETHI OTCYTCTBHUE €BPOINEHCKOTO
KOHCEHCYCa  OTHOCHTENBHO  MPEAOCTABICHUS  HALMOHAJIBHBIM  3aKOHOAATEIbCTBOM  IIpaBa
OHMOJIOTMYECKOMY OTITy Ha OCIIapHBaHWE TPE3yMIIIMNA OTIOBCTBA Myxa. [loguepkuBas ToT (akr, 4To,
HECMOTpPSl HAa HEBO3MOXKHOCTh JUISl 3asIBUTENISI HA4YaTh CyleOHOEe pa3OHpaTelbhcTBO MO OCHAPHUBAHUIO
OTLIOBCTBA TPOMX J€TEH, HAIMOHAIBHOE 3aKOHOJATENBCTBO HE JHUINAIO €ro BO3MOMXHOCTH
YCTaHOBJICHHUS POACTBEHHOM CBSI3U C JETHMH WJIH MPEOAOICHHS MPAKTHUECKNX HEYT00CTB, CBA3aHHBIX
C OTCYTCTBHEM JaHHOM cBs3u, EBponeiickuii Cyn 3amern, uro Binactu ['ocymapcTBa HE MOTYT HECTH
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OTBETCTBEHHOCTH 3a TACCHUBHOCTH 3asBHUTENII B KOHTEKCTE paccMmarpuBaeMoro zaena. EBpomeiickuit
Cyx mpu3Hall 0TCyTCTBHE HapyIIEHUs CTaThH 8.

** Kpywkoeuu npomue Xopsamuu [Kruskoviév. Croatia], IlocranoBnenune EBponeiickoro
Cyna or 21 urons 2011 roaa, sxanoda nomep 46185/08
TTEPBOE JIEJIO, KACAIOIIEECS] YCTAHOBJIEHUS OTLIOBCTBA MY)KUMHBbI, [TPU3HAHHOIO

HEJAEECIIOCOBHBIM

(HapyuieHnue cratbu 8)

B ¢espane 2003 roma 3asBuTens ObUT MPU3HAH HEACECIIOCOOHBIM BCIEICTBHE paccTpoicTBa
JUYHOCTH M0 TPHYMHE JOJNTOro YIOTPEOJICHUS HApKOTHUECKHX CpEICTB. BHawane 3aKOHHBIM
OIIeKYHOM OBbLTa Ha3HAUEHA MAaTh, 3aTEM OTEIl 3asBHUTENS, A TI0CIIE TOTO — COTPYAHHK MATPOHAKHOTO
uentpa r. Onatus. B aBrycre 2007 roga My>kurHa cenai 3asBlI€HUE, COTJIACHO KOTOPOMY OH SIBJISUICS
OTLIOM JE€BOYKH, PO’KACHHON B TOM € Tofy. 3asBlieHHe ObUIO CAENaHO C COTJIacusi MaTepu peOeHKa, 1
BIIOCJICICTBUM OH OBUI BIMCaH B KadeCTBE OTHA B CBUJICTEIBCTBO O POXKICHHU JEBOYKH.
HaumonanbHble cynbl, TPOUH()OPMUPOBAHHBIE 0 HeJleeclTocOOHOCTH 3asBHUTENs, B OKTs0pe 2007 rona
noTpe0oBaNy BHECCHHS M3MEHEHHMH B CBHJIETEIHLCTBO O POKACHUH. 3asBUTENb MOAAN Kaiody Ha
ocHOBaHMHU cTaThil 8 KOHBEHIMM Ha OTKa3 B MNpaBe OBITh 3apETHCTPUPOBAHHBIM KaK OTEIl ero
OMOJIOTHYECKOTo peObeHKa, POKIEHHOTO BHE Opaka.

EBpomneiickuit Cyn OTMETHJ, YTO COOTBETCTBYIOIME OpPraHbl BIACTH HE MPUINIACKIM 3aKOHHOTO
OIEKYHa 3asBUTENS, YTOOBI TOT JaJl COTjlacue Ha MpPU3HAHHE OTLOBCTBA, PaBHO KaK TO, YTO LIEHTP
COLMAJIFHOTO O0ecIieueHs HE MPEANPUHSUI HUKAaKUX IIaroB, YTOOBI IOMOYb 3asBUTENIO JOOUTHCS
MpU3HAHHUA OTLOBCTBA. lIpu3HaBasg, 4TO C MOMEHTa MOJAaud 3asBJIECHUS B OpPraH PEruCTPaLUuu [0
Hayana pa3dMpaTesbCTBa MO YCTAHOBJICHUIO OTIOBCTBA B HAIMOHAJIBHBIX CyAax INPOLUIO JIBa C
MIOJIOBUHOM TOfa, BCIEACTBHE YETo 3asiBUTENb ObLI OCTaBiieH 0e3 MpaBOBOIl 3alUTHI U €ro xanoda
ObUTa MPOMTHOpPHUPOBaHa Oe3 BCAKOW BUAMMON mpuunHbl, EBponeiickuit Cya mpuBen K BHIBOAY, UTO
JaHHBIE JEHCTBHUS HE OTBeYalM HHU HHTEpecaM OTIa, Y KOTOPOr0 HMENHCh JKU3HEHHO Ba)KHbBIE
MHTEpECHl B YCTAaHOBJICHMHM OMOJOrMYEeCKOro (akTa B OTHOIIEHHM Ba)KHOTO ACIEKTa €ro 4acTHOM
JKU3HH, HY peOeHKa, UMEIOLIETo NPaBo Ha MosyuyeHne nHdopmanuu o cBoeit tnunocty. [loguepkusas,
4yT0 "peOeHOK, POKACHHBIN BHE Opaka, TakkKe )KU3HEHHO 3aMHTEPEeCOBaH B MONTy4YeHUH MH(OpMAaIuH,
HEOOXOIMMOM JIJIsl paCKPBITHS MPaBAMBBIX CBEJECHHUM O Ba)KHBIX acleKTax CBOEH JUYHOCTH, B T. 4. O
JMYHOCTH cBOMX Ouosormueckux poauteneit” (§ 41), Espomneiickuii Cyx moctaHOBWII, YTO MMEJO
MecCTO HapyImieHue ctatbi 8 KoHBeHImm.

**[IInaiioep npomue I'epmanuu [Schneider v. Germany], IlocranoBiaenue EBponeiickoro

Cyna ot 15 centsiops 2012 roaa, :xanoda nomep 17080/07
JIOCTYTI 3ASIBUTEJISI K MAJIBYUKY, KOTOPBINA, TIO CJIOBAM 3ASIBUTEJIS, SBJISIETCS ETO

BUOJIOTMYECKUM CBIHOM, 1 OTHHOM KOTOPOI'O FOPUANYECKUABJIAETCA MYXK MATEPU

(HapymieHue cTaThu §)

C wmas 2002 roma mo centssOpp 2003 Toma 3asBUTENH COCTOSUT B OTHOWICHHSIX C 3aMyXKHEH
YKEHIITMHOW M YTBEPKIaj, YTO SBJISETCS OMOIOTHYECKUM OTIIOM peOeHKa, pokaeHHoro B Mapte 2004
roaa. B To ke BpeMs FOpHIMYIECKA OTIIOM peOeHKa Ipu3HaH MyX ero Matepu. Cynpyry mpeamno€wiy He
BBISICHSTh UCTHHHOTO OTIIOBCTBA PeOCHKA B MHTEPECaX COXPAaHEHUs ceMbU. Bo BpeMs OepeMeHHOCTH
JKEHIIWHBI 3asiBUTENh TOOBIBaJ C HEW, KaKk MUHUMYM, Ha JIByX MEIMIMHCKAX KOHCYNbTAIlUSAX U
MIPU3HAJT OTIIOBCTBO €II€ HE POXKICHHOTO pebeHKa B YNPABICHHUH TIO JIEJIaM MOJIONCKHU. 3asBUTEIH
nonan uck B OkpyxkHOI cya T. Oynpasl A MONTYYEeHUs MpaBa Ha IMOCelleHue peOeHKa JBaXKIbl B
MecCsI] U Ha TOJYy4YeHHE peryyisapHod wuH(popManmuu o ero coctosHuu. CyJ OTKIIOHWI JTaHHBIE
TpeboBarus B okTsaOpe 2005 romy, yCTaHOBUB, YTO, JaXK€ IOMYCTHUB, YTO 3asBHUTEIb SBIISIICS
OMOJIOTHYECKHUM OTIIOM MaJIbUMKa, OH HE BXOJIWJ B TPYIILY JIUIl, KOTOPHIC MMEIH MTPaBO Ha TOTyUeHNE
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JIOCTYTIa B COOTBETCTBHH C COOTBETCTBYIOIIMMU MOJIOKeHUsIMU [ paskanckoro kojekca ['epmanun. B
YacTHOCTH, OH HE OBUT 3aKOHHBIM OTIIOM peOeHka, W TPU3HAHWE €ro OTIOM He OBLIOo
JICHCTBUTEIbHBIM; OH HE HMEJ IIpaBa OCIApHBaTh OTIIOBCTBO HOPUIMYECKH IPU3HAHHOTO OTIIA,
MOCKOJIBKY MEXKIY MOCICIHUM U MAJIbYUKOM CYIIECTBOBAJIU COLMAIBHBIC M CEMEHHBIC OTHOIICHUS; U
3asBUTENIb HE UMEN TECHBIX CBS3CH C MalbuWKOM, TOCKOJBKY HHKOTJA C HHUM HE XHI. 3asBUTEIh
)KanoBajics Mo craThe 8 KOHBEHIMM Ha TO, 4TO HEMEIKHE CYJbl OTKAa3aJUCh MPEIOCTABUTH EMY
JIOCTYII K MAJbYUKy W HH(DOPMANMIO O €ro JIMYHBIX OOCTOSTENBCTBAX, a TaKKE YTO CYIbl
HEJOCTAaTOYHO HMCCIICJOBAIM COOTBETCTBYIOIIME (PAKTHI, KACAIONIMECS €r0 OTHOIICHHWH C CHIHOM, B
YAaCTHOCTH, €ro OTIIOBCTBO W BOIIPOC O TOM, OTBEYAll JIM JOCTYI HAWIYYIINM 00pa3oM HHTepecaM
Manpunka. Jlajee, Ha OCHOBaHMHM CTaThbWl 8B COBOKYHNHOCTH cO cTatbeid 14 (3amper Ha
JTUCKPUMHHAIIUIO), 3asIBUTEIb ITOKAIOBAJICS HA TUCKPUMUHAIIMOHHBINA XapaKTep PeIIcHUH cya.

EBpomneiickuit Cyn oTMeTni, 9To, B TO BpeMsI KakK 3asBUTENs U MaTh peOeHKa HUKOTIA HE JKUIH
BMECTe, OHH, OECCIIOPHO, COCTOSUTA B OJM3KHUX OTHOIICHUAX, JUIMBIITUXCA TOJ M YETHIPE MECSIa, 4TO
He OBUIO YHCTOW CIy4alHOCTHIO. 3asBUTENb AOKA3al MPOSBWII OOJBIIOW HHTEpeC K pPeOCeHKY,
pPOKIEHHE KOTOpPOro OH IUIAHHMPOBal BMECTE C €r0 MaTepbhlo, COMPOBOXKAAN €€ Ha MEAMLUHCKHE
oOcremoBaHus ¥ TPU3HAJI OTIIOBCTBO JaXke 10 poXkieHus pebeHka. B atoit cesa3u Espomneiickuii Cyn
HEe HMCKJIIOYMI BO3MOXKHOCTH, YTO €ro IMpearojiaraéMble OTHOIICHHS C MalbYMKOM MOANAajald MO
ompejesieHle "ceMeiHoW KM3HM" MO cTatke 8. YumThiBas TOT (DakT, YTO €ro OHMOJOTHYECKOe
OTIIOBCTBO HE OBLIO JOKa3aHO, M YTO HEMEIKHE CYAbl HE MPUHSIIA BO BHUMaHHE HEOOXOAMMOCTH
YCTaHOBJIGHHE CIPaBEUIMBOTO COOTHOIICHUS TMPaB BCEX 3aMHTEPECOBAHHBIX CTOPOH, EBporeickuit
Cya mocTaHoBuMII, 4TO OBLIO JOMYIIEHO HapymieHue ctathu 8 KonBenuuu. Epponetickuii Cyj He cuen
HEOOXOJMMBIM PacCMaTPUBaTh BOMPOC O TOM, SBISUINCH JIM PEIIeHUS HAIMOHAIBHBIX CYJIOB
JMUCKPUMHUHAIIMOHHBIMH TI0 OTHOIICHHIO K 3asBUTENIO B HAPYIICHHWE CTaThH 8 B COBOKYHMHOCTH CO
crateeit 14.

**Kaymuyop npomue I'epmanuu [Kautzor v. Germany], IlocranoBienue EBpomneiickoro
Cyna ot 22 mapra 2012 roaa, sxajio6a Homep 23338/09
OTKA3 IPEJITIOJIATAEMOMY OTI[Y PEBEHKA B [IPABE HA OCIIAPUBAHUE OTILIOBCTBA JIPYI'OI'O

MV>KYHHBI

(oTcyTcTBUE HapymieHus ctateit 8 u 14)

3asiBUTENH MpeJIoarai, 4To OH SBISUICS OMOJIOTMYECKHM OTIIOM JIOYEpH CBOEH OBIBIIEH >KEHBI,
poxnennoit B Mapre 2005 roma. Ero ObiBiIas skeHa 3asBUTENS MPOKUBAET C HOBBIM COXKUTEIIEM,
MIPU3HABIIUM OTIIOBCTBO B OTHOIIIEHUH e¢ gouepu B Mae 2006 roxa. [lozgHee y mapbl OSIBUIIOCH TBOE
COBMECTHBIX JIETe, U OHHW 3aKIIoumiIn Opak. 3asBHTENb BBIPAa3HJI CBOEH OBIBIIEH >KEHE XKellaHhe
UMETh JIOCTYI K peOEHKY ¥ TMPU3HATh €r0 OTI[OBCTBO. 3asBUTENH IOAa] WCK 00 yCTaHOBIIEHUH
OTIIOBCTBA, KOTOPBIA OBLI OTKJIOHEH HAa TOM OCHOBAaHHUH, YTO MEXKIY PEOCHKOM U €€ IOpUIUICCKU
MIPU3HAHHEIM OTIIOM CYIIIECTBOBAIIM COIMAIIbHBIE U CEMEHHBbIC CBSI3U W, TIOCKOJIBKY y peOeHKa yxke
OBLT 3aKOHHBIM OTel, Yy 3asBUTENls He ObUIO TMpaBa Ha YCTAaHOBJIEHHE CBOETO OTIIOBCTBA ITyTeM
MIPOBEICHUS TCHETUUSCKUX aHATN30B. 3asBUTEIH MMOAAN ’KajJo0y Ha OCHOBAaHUH CTaThU 8§ OTAEIHHO, U
B COBOKYITHOCTH CcO cTartheil 14 KoHBEeHIIMM Ha OTKa3 HEMEIKHX CYJOB B MpaBe Ha OCMapUBaHUC
OTIIOBCTBA JIPYTOr0 MY>KYHHBI U TO, YTO OH OBLT OJBEPTHYT AUCKPUMHUHAIIHU.

EBpomnetickuit Cya ycTaHOBWII, YTO OTKa3 HEMEUKUX CYJOB B YJOBJICTBOPEHHM TpeOOBaHUS
3asBUTENSO0 IOPUAMYECKOM TIPU3HAHWU €ro OTIOBCTBA B OTHOIICHWH €ro MPEAIOoJIaraéMoro
Onosornueckoro pebeHKa, SBISJICS BMEIIATEILCTBOM B €T0 PAaBO Ha HEMPUKOCHOBEHHOCTh YaCTHOM
JKU3HHU, yCTaHOBJIEHHOro cTtatbed 8. Hapsiny c¢ atum, EBpomneiickuii Cyn ycTaHOBHI, 4TO JaHHOE
peleHne He SABISETCS BMEIIaTeIhCTBOM B CEMEHHYIO JKM3HD 3asSBUTEINS IS [eNel CTaThH 8, TaK KaK
MEXNy 3adBHTEIEM M COOTBETCTBYIOUIMMH AETbMU HHKOI/IAa HE CYIIECTBOBAIO TECHBIX JIMYHBIX
otHoweHui. EBponeiickuii Cyn otmetnn, uro u3 IloctanoBnenus no aeny Auaiio npomué I'epmanuu
[Anayo v. Germany] (Ne 20578/07, 21 mexabpst 2010 roma) MOKHO 3aKJIIOYMTh, YTO COTIIACHO CTAThe
8, TocymapcrBa 00s3aHBI BBISICHUTH, COOTBETCTBYET JIM pa3pelieHHe  OHOJOTHYECKOMY OTILY
yCTaHaBIMBAaTh OTHOLICHUS ¢ PEOCHKOM HamiaydmuMm oOpa3oMm uHTepecaM pebdenka. ['ocymapcrsa
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00s13aHBI pACCMOTPETH BOMPOC O TOM, COOTBETCTBYET JIU YCTAHOBJICHHE OTHOIICHUH C OMOIOTHYECKIM
OTIIOM MHTEpecaM peOeHKa B JIYHIei CTeTeH!, HalpuMep, ITyTeM MPeI0CTaBIeHHS MpaBa Ha KOHTAKT
¢ pebenkom. Tem He MeHee, 3TO HE BCerJa O3Ha4aeT, 4To Mo KOHBEHIMH CymIecTByeT 00SI3aHHOCTD
MO3BOJIUTH OHUOJIOTUYECKOMY OTILy OCITApUBATh CTATyC 3aKOHHOro ortna. EBporetickuii Cyn oTMeTHII,
41O HH OJHO W3 26 ['ocymapcTB-uIeHOB, KOTOPhIC OH M3Y4YWI, HE YCTAHABIMBACT MPOIEIYPY IS
YCTaHOBJICHUSI OMOJIOTHYECKOTO OTIIOBCTBA 03 (hOpMabHOTO OCMApPHUBAHUS OTIIOBCTBA MPHU3HAHHOTO
orma. Takum oOpa3oM, He OBUIO JOMYIICHO HapylieHWs cTaThu 8. OTHOIICHHE K 3asBUTEIIO
OTJIMYAJIOCh OT OTHOIICHHS K Marepu peOCHKA, 3aKOHHOMY OTIy M CaMOMYy PeOCHKY IO MpHYUHE
IeJICHANIPABIIEHHON 3allUThl COOTBETCTBYIOMIETO peOEHKAa W €€ COIUAIBbHOW CeMBbH OT BHEIIHHX

norpsceHui. Takum o0pa3oM, He ObUIO AOIYIIEHO HAPYILEHHS CTaThU 8 B COBOKYITHOCTH CO CTaTbeil
14.

**Apeny npomue I'epmanuu [Ahrenz v. Germany], Ilocranosiienue EBponeiickoro Cyaa
ot 22 maptra 2012 roaa, xanoda nomep 45071/09
OTKA3 [TPEJITIOJIATAEMOMY OTILY PEBEHKA B ITPABE HA OCITAPUBAHHUE OTLIOBCTBA JIPYTOT'O

MV>KYHHBI

(oTcyTCcTBHE HapYyMIECHUS CTATHH §)

JlaHHOE €0 CXOJHO C BBINICYITOMSHYTBIM nenoM Kaymyopa npomue I'epmanuu [Kautzor v.
Germany].

3asBUTENb MPEANONaraji, 4YTo OH SBJISUICS OHOJIOTMYECKUM OTLIOM JICBOYKH, POKICHHON B aBTycTe
2005 ropga, ¢ MaTepbl0 KOTOPOM OH COCTOsUI B OTHOLICHHSX. Ha MOMEHT 3auaTusi MaTh JEBOYKHU
NPOKKBAJIA C IPYTUM MYKYHHOW, KOTOpBIA TMpu3HaN ce0s oTioM pebeHka. B oxtsa6pe 2005 roma
TOCTIONWH ApPEHI] oAl MCK C IIeNIbI0 OCIapUBAaHUS OTIIOBCTBA IOPUIWYECKU MPU3HAHHOTO OTHA. B
CBSI3U C 3TUM IOPUIMYECKH NPU3HAHHBIM OTel] peOeHKa 3asBHJI, YTO HECET MOJHYIO POIUTEIBCKYIO
OTBETCTBEHHOCTH 3a peOCHKa, Ja’Ke €CIIU OH He ABJIAeTCs ero OuoaornyeckuM otinoM. OKpyKHOM Cyz,
BBICITYIIaB CTOPOHBI M U3y4YHB IKCIIEPTHOE 3AKITIOYCHUE U Pe3yJIbTaT aHAN3a KPOBU 000MX MYXKYHH,
YCTAHOBMWJI, YTO 3asIBUTENb SBJSICTCS OMOJIOIMYECKUM OTLOM peOCHKa M IIOCTaHOBWII, YTO OH HE ObLI
JIMILIEH BO3MOXXHOCTH OCHapUBaTh OTIIOBCTBO IOPHIMYECKH MPU3HAHHOTO OTLA. ANEIUIILMUOHHBINA Cyl
OTMCHMJI JaHHOC PEHICHUEC, ITOCTAHOBUB, UYTO 3adBUTCIIb HC MUMECII IIpaBa Ha OCIIapUBAHUC OTIIOBCTBA
M0 MPUYMHE HAIWYHUS COLMAIBHOM M CeMEHHOW CBA3M 3aKOHHOTO OTHAa U pebenka. deaepanbHbIil
KOHCTUTYLIMOHHBIM CyZ OTKJIOHWI KOHCTHTYLHOHHYIO ajoOy, NMOJaHHYIO 3asBUTEJIEM. 3asBUTEIb
nojan >kano0y Ha OCHOBAaHWU CTaThU 8 OTAETHHO, U B COBOKYIHOCTH cO cTathell 14 KoHBeHnmu, Ha
OTKa3 HEMEIKMX CYAOB JaTh €My pa3pelleHHe Ha OCIapuBaHHE OTI[OBCTBA IPYroro My>KYMHBI U Ha
JOIYLICHHYI0O B €r0 OTHOLICHHMHM IJUCKPUMMHALMKA IO CPAaBHEHMIO C 3aKOHHBIM OTIIOM, MaTepblO
pebeHka u caMuM peOEeHKOM.

EBponeiickuii Cyq ycTaHOBWIJ, YTO OTKa3 HEMEIKMX CyJIeOHBIX BiacTed B YJOBJIETBOPEHHUH
TpeOOBaHUs 3asBUTENS HA IOPUAMYECKOE [PU3HAHHE €T0 OTLIOBCTBA B OTHOUIEHHH €r0
Onosiornueckoro pebeHka, IBUIOCh BMEIIATEIbCTBOM B €r0 IIPaBO Ha HEINPUKOCHOBEHHOCTHh YaCTHOM
JKM3HH, ycTaHOBIeHHOe ctatheld 8§ KomBenmuu. Bmecte ¢ Tem, Empometickumit Cyn mpuszHai, 9To
BbIIIIEyKa3aHHBIE PEIICHUS HE SIBISUTUCH BMENIATEILCTBOM B €0 CEMEWHYIO KHU3Hb JUIS IeNiei CTaThu
8 KoHBeHIIMHU, OCKOJIBKY OJM3KUE JTMYHBIE OTHOLICHHUS MEXIY 3asiBUTEJIEM U peOEHKOM HHMKOTJa He
cymecTtBoBanu. EBpomneiickuii Cyn OTMETHI, YTO, COIVIACHO €r0 CPaBHUTEIHHOMY HCCIIETOBAHUIO,
6ompmmHCTBO I'ocymapcTB-unenoB CoBeta EBpombl mpeocTaBisio BOZMOXKHOCTh PEANOIaracMoMy
OMOJIOTMYECKOMY OTI[y OCIapHBaTh IOPUAMYECKH YCTAHOBJIEHHOE OTIIOBCTBO APYIOr'0 MY>KYHHBI,
YCTAHOBJICHHOE NyTeM O(HUUAIBHOrO NPHU3HAHUS, JaKe B TeX CIy4asX, KOrja HOpUAWYECKU
MIPU3HAHHBIN OTEI] COCTOSI C peOEHKOM B COLMANBHBIX M CEMEWHBIX OTHOIIEHUsX. TeM He MeHee, B
3HAYUTEIILHOM MEHBIIMHCTBE JIeBATH [ 0OCYyIapCcTB-4JIeHOB NpeArogaraeMblii OMOIOTHYeCKUi OTell He
MOT OCIIOPHUTH OTILIOBCTBO FOPUAMYECKH TPU3HAHHOrO OTHA. COOTBETCTBEHHO, KOHCEHCYyca IIO
JAHHOMY BOIIPOCY JIOCTHTHYTO He ObLIO, W, CliefoBarenbHO, ['ocygapcTBa oOnajgany IMTUPOKHUMUA
npezienamMu cBoOOJIbI YCMOTPEHHUSI OTHOCHUTENFHO MPABUII OTPENIEICHUs TIPAaBOBOTO cTaTyca pebeHKa
(cM. Apeny npomus I'epmanuu [Ahrenz v. Germany], sxano6a nomep 45071/09, §§ 37-39). B To Bpems
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KaK 3asiBUTEJIb MPECIICAOBAl HHTEPEC YCTAHOBJICHUS M IOPUINYECKOTO MPHU3HAHMS BaYKHOTO acleKTa
CBOCH 4YaCTHOW JKHM3HH, HEMEUKHE CyAbl B CBOUX pEHICHUSIX CTPEMWINCH COONIOCTH BOJIO
3aKOHOJATEIS O MPHIAHNH IPUOPHUTETA CYIIECTBYIOIINM CEMEIHBIM OTHOIICHUSIM MEXKITy PEOCHKOM H
€ro IOpPHAMYECKH TIPU3HAHHBIM OTLOM, IIOCTOSHHO BBINONHSIONIMM CBOM  POJUTENBCKHE
o0Os3arenscTBa. EBpomneiicknit Cyx mpuHSII peleHne o TOM, 9TO HEMEIKHE CY/bI MTPOSIBIIN JOJDKHYIO
OCMOTPHUTENBHOCTD TPH PACCMOTPEHHH MaHHOTO nena. COOTBETCTBEHHO, HAPYIICHMS CTaThUl § HE
OBLIO JOMYIICHO.
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Il IMPUMEPHI JEJI, COAEPKALHIUX CCBIJIKU HA KOHBEHIIUIO
ITO BAIIMUTE ITPAB U TOCTONHCTBA YEJIOBEKA B CBA3U C
MNPUMEHEHUEM JOCTUXEHUA BUOJIOTMU U MEJUIIUHBI,
IMPUHATYIO BI'. OBBEJO 4 AIIPEJIA 1997 'O A, HJIN
JEATEJBHOCTH COBETA EBPOIIbI B JAHHOHM OBJIACTHA

A. CcbLIKH Ha KOHBeHIII/IIO Mo 3a1uTeE nMpaB U 10CTOMHCTBA Y€JI0BEKA
B CBSI3U C NPUMEHECHUEM [[OCTI/I)KeHI/Iﬁ OMoJIOTHUH M MEANIIUHDBI,
npuHATYI0 4 anpeas 1997 rona
Kunp npomue Typuyuu [Cyprus v. Turkey], ITocranosienune Espormeiickoro Cyaa ot 10 mas 2001,
Kanoba Homep 25781/94, uacTuuHo 0codoe MHEHHE cyabi Mapkyc-XenMoH;”

- I'nacc npomue Coeounennozo Koponescmea [Glass v. the United Kingdom], ITocraHosienue
EBponeiickoro Cyna ot 6 maprta 2004 roza,xanoda Homep 61827/00, § 58;

- Bo. npomue ®@panyuu [Vo. v. France], ITocranosnenne EBpomneiickoro Cyza mo npaBam 4esioBeKa
ot 8 uronis 2004 rona, xxanoda Homep 53924/00, § 35;

- Deanc npomue Coeounennozo Koponescmea [Evans v. the United Kingdom], ITocranoBieHue
Bonbmoii [Tanater EBponetickoro Cyna ot 10 ampenst 2007 rona, »anoda Homep 6339/05, § 40;

- Xynua O3AJII npomue Typuyuu [Hulya OZALP v. Turkey], Pemenne Epponeiickoro Cyna ot 11
okTs0pst 2007 roma. xanoba Homep 74300/01; (mpu3HaHa HETPUEMIIEMOM; MPOIUTHPOBAHA CTAThs 5
KonBeHuuu, mpuHATO# B T. OBBEI0);

- FOnxe npomue Typyuu [Juhnke v. Turkey], Tlocranosnenne Esponeiickoro Cyna no npasam
yenoBeka ot 13 mast 2008 roza, xanobda Homep 52515/99;
**M.A.K. u P.K. npomue Coeounennozo Koponescmea [M.A.K. and R.K. v. the United Kingdom]
skasto0br HoMep 45901/05 u 40146/06, § 31, [Tocranoenenune Epomnetickoro Cyna ot 23 mapta 2010
roja;

- ** Tackanoeu npomue bonzapuu [Daskalovi v. Bulgaria], Pemenue Esponeiickoro Cymaa ot 23
Hos10ps1 2010 ropa, xanoda Homep 27915/06; (mpu3HaHa HETIPUEMIIEMON; TTPOIIUTHPOBAHEI CTATHU
5 u 8 KonBeniuu, npuHsaToii B r. OBbEI0);

- **P.P. npomue IToavwu [R.R. v. Poland], ITocranosnenue Epormeiickoro Cyna ot 26 mas 2011
roja, xanobda Homep 27617/04, § 83;

- **Apckasa npomue Yrkpaunw [Arskaya v. Ukraine], PemenneEsponeiickoro Cyma ot 4 oKTsS0Ops
2011 roxa, sxanoba Homep 45076/05; ( npu3HaHA HEPUEMIIEMOIA );

-**B. C. npomue Cnosaxuu [V.C v. Slovakia], ITocranonenne Epomneiickoro Cyna ot 8 HOsIOps
2011 roxa, xano6a Homep 18968/07, 8§ 76-77.

2. "VautpiBas ObICTPOE PA3BUTHE MEIUKO-OMOJIOTHYECKAX TEXHOJIOTHH, BO3MOXKHO BO3HHKHOBEHHE HOBBIX
yrpo3 Juis JHOCTOMHCTBA YEJIOBEYECKOW JTWYHOCTH. KOHBEHIMS O 3alIMTe MpaB YeloBeKa M JIOCTOMHCTBA
YeJoBeKa B CBSI3U C MIPUMEHECHHEM JIOCTIKEHUH OMOJIOTUH M MEIUIIMHBI, ToanucanHas B T. OBbeno B 1997,
CTPEMHTCSI MPEIOCTABUTH 3AIIUTy OT HEKOTOPHIX M3 JTHUX omacHocTed. TeM He MeHee, K HaCTOSIIeMY
BpEMEHH €€ TMOoAmHcano Juimb Hebombimoe uwcino [ocymapctB. Kpome Toro, nmanHas KoHBeHITHS
npenocrasisier EBponeiickomy Cyay 1o mpaBaM 4eJOBeKa HUCKJIIYHUTEIbHO KOHCYJIBTAaTUBHYIO
opucIuKImo. s Toro, 4ToOBl JaHHOE "YEeTBEPTOE IMOKOJICHHE IPaB YEJIOBEKA" paccMaTpUBAIOCh TAKUM
00pa3oM, 94TOOBI JOCTOMHCTBO YEIIOBEYCCKON JTUYHOCTU OBLIO 3AIIUIIEHO OT BO3MOXKHOI'O HEIPABOMEPHOIO
WCIIOJIB30BaHUs JTOCTI)KEHUH HaydHOro mporpecca, EBponeiickuii Cyn mMor Obl NPUHSATh HAIOMUHAHHE O
TOM, YTO B COOTBETCTBUHM cO cratbeid 2 EBpomelickoii KoHBeHuMM 0 3amiurte mHpaB yeiaoBeKa, CTPaHbI-
yaacTHrkH CoBeta EBpOIbI 00s13aHbI 3alIUIIATE MIPABO KAKIOTO YEIOBEKA HA )KU3Hb.

[IpaBo Ha KU3Hb MOKHO HHTEPIPETUPOBATH TO-Pa3HOMY, HO OHO, HECOMHEHHO, BKJIIOYAeT B ceOst CBOOO Ty B
MOVCKE JIYUIIETO, PEATBHO JOCTYITHOTO MEIUITMHCKOTO OOCITY )KHBaHHUS".
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ITPOBJEMBI BUOITUKH B CBETE CYJAEBHOM IMPAKTUKHA EBPONENMCKOIO CY/JIA 11O IIPABAM YEJIOBEKA

B. Ccbliikn Ha padory PykoBoasiniero komurera nmo o6modtuxke Coera
EBponbi

- Bunkuncon npomue Coedunennozo Koponescmea [Wilkinson v. the United Kingdom], Pemenue
Espomneiickoro Cyna mo mpaBam uenoBeka oT 8 ¢eBpans 2006 roga, xamoba nHomep 14659/02,
(TIpr3HaHA HETIPHEMIIEMOH )

(cchuiKa Ha OMyOJIMKOBaHHYIO KOHCYJIBTAIIMOHHYIO CTaThlO, KACAIOUTYIOCS 3aIUThI IPaB U

YCIOBCUYCCKOT'O JOCTONMHCTBA J'HOILCI\/'I, CTpaJaromuX NCUXNICCKUMHU 3360J’ICBaHI/IHMI/I).

-**C.X. u op. npomue Aécmpuu [S. H. and Others v. Austria], IToctanosnenue bosnbimoit ITamater
EBponeiickoro Cyza mo mpaBam denoBeka oT 3 Hosiopst 2011 rona, sxanoba Homep 57813/00, 8 35
(ccpuika Ha otBeTHI ['ocymapcers-uneHoB Coseta EBpormbl Ha "Ompoc 1o moBOgY AOCTYITHOCTH

TEXHHUK UCKYCCTBEHHOTO OILIOJJOTBOPEHUs", TPOBEACHHBI PaOouyMM KOMUTETOM 10 BOIPOCAM
onostuku Cosera Espomnsl (Coser Esporsr, 2005 rox).

-**4, b u B npomueé Hpnanouu [A, B, and C v. Ireland], IlocranoBnenne EBponeiickoro Cyna ot
16 nexabps 2012 rona, xamoba Homep 25579/05, §§ 107-108
(ccpuika Ha pesomrorio 1607 (2008) I[TapnamenTckoii accamb6iien CoBeTta EBpoIis! o1 Ha3BaHHEM

"IlocTyn K Ge30MacHbIM METUIIMHCKUM abopTaMm B EBpome").
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