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. INTRODUCTION

1 This addendum (E/CN.4/Sub.2/2003/23/Add.3) to the final report of the

Special Rapporteur on the rights of non-citizens (E/CN.4/Sub.2/2003/23) contains a sample of
the human rights problems faced by non-citizens in many parts of the world. This addendum
derives from three principal sources of information: First, the addendum attempts to reflect
some of the most important information revealed by the quite substantial number of responses
received from 22 Governments,* 7 intergovernmental organizations,? and 4 nongovernmental
organizations,® plus the Committee on the Elimination of Racial Discrimination and the

United Nations. Specia Rapporteur on the human rights of migrants in answer to the
questionnaire prepared by the Special Rapporteur on the rights of non-citizens and disseminated
pursuant to Commission decision 2002/107 of 25 April 2002 and Sub-Commission decision
2001/108 of 15 August 2001 as well as Sub-Commission resolution 2002/18 of 14 August 2002.
The Special Rapporteur is extremely grateful for those very helpful responses. Second, this
addendum derives from the summary of media and NGO reports that were initially issued in
E/CN.4/Sub.2/2002/25/Add. 3 (2002) as revised in the light of comments received at the
Sub-Commission session in 2002 and since that time. Third, this addendum reflects some more
recent information about the situation facing non-citizens. The methodological observations
presented in paragraphs 2 and 5 of E/CN.4/Sub.2/2002/25/Add. 3 (2002) would, however, apply
to much of what is contained in this addendum except that governments have largely had a
significant opportunity to correct the material contained in this addendum. Because of those
methodological difficulties, it isnot possible to present in this addendum a comprehensive,
representative, timely, or even fully reliable account of the problems facing non-citizens around
the world. Nonetheless, members of the Sub-Commission asked the Special Rapporteur to
present some examples of the situations facing non-citizens, so as to assess whether the
principles of international human rights law set forth in the report are being respected in practice
and to determine whether further norms and procedures are required. Once again, the

Special Rapporteur welcomes comments, corrections, and suggestions for the improvement of
the accuracy and pertinence of these materials.

II. DISCRIMINATION IN GENERAL

2. While the main report (E/CN.4/Sub.2/2003/23) summarizes the norms that protect the
rights of non-citizens, in many countries non-citizens do not actually enjoy those rights. One of
the most common problems human rights treaty bodies have encountered in reviewing States
reportsis that some national constitutions guarantee rights to “citizens” whereas international
human rights law would — with the exception of the rights of public participation, of movement,*
and of economic rights in developing countries® — provide rights to all persons.® Of the countries
responding to the questionnaire, however, most countries extended constitutionally protected
human rights to every person’ or specifically to non-citizens.® Other countries protect the rights
of non-citizens, including refugees, by statute” or by incorporating treaties into national law.™°
Constitutions in some countries, however, inappropriately distinguish between the rights granted
to persons who obtained their citizenship by birth and other citizens.™* Furthermore, the mere
statement of the general principle of non-discrimination in a constitution is not a sufficient
response to the requirements of human rights law.*
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3. In many countries the most disadvantaged group is composed of non-citizens who are
denied the full range of rights under international and national law. They frequently lack
adequate housing,™ suffer unemployment, and lack financial means to return to their home
countries.* 1n most countries they are viewed as “aiens’ or “foreigners’and are the subject of
discrimination in many fields (including employment, health, and housing), and often cannot
participate in the political process which decides how they will be treated.”> The Committee on
the Elimination of Racial Discrimination has expressed concern about xenophobic attitudes
toward non-citizens.'® The Committee has noted that discrimination is aggravated when
combined with insufficient possibilities to bring complaints and obtain reparation.'’” The
Committee has also expressed concern about employment discrimination against non-citizens in
regard to working conditions and language requirements,*® rules and practices that may be
discriminatory in effect,™ disproportionately high unemployment rates,? difficultiesin obtaining
employment,** and problems faced by domestic workers.?®> Typically governments consider the
rights of non-citizens to vary according to the nationality of the person, the nature of the
permission to stay, and the length of time spent in the country.

4. While these views and often difficulties face many migrants, individuals who have
arrived in countries without following national immigration and work permit procedures are
even more at risk,?* because the very existence of undocumented individuals may not be
recognized by the State.®® In many countries individuals must carry or at least possess
identification cards, passports, residence records, or similar documentation in order to show their
citizenship or immigration status and thus to obtain basic government and other services,
including health care, housing, food assistance, and in some cases, education. Without such
documentation, non-citizens may be homeless or live in irregular and/or often changeable
locations under substandard conditions. Undocumented migrants may be subject to
identification checks, raids to homes and workplaces, and interrogations in which they may
suffer abuse, excessive use of force, inhumane or degrading treatment, physical and
psychological abuse, and violation of the right to privacy.?® Their encounters with the police
may not be noticed because they have no relatives to raise questions about their detention or
even death. Even when they suffer human rights violations, they may not seek judicial remedies
because they fear deportation. If they can find work, they are often employed in the informal
economy in which their employers exploit their fear of being reported to the authorities and may
subject them to poor working conditions as to safety, health, and wages.”” If theirregular
migrants are employed as domestic servants, they may be subjected to sexual and other physical
abuse. Indeed, “because of their subordinate position, women and girls are more likely to end up
in the low-status, low-wage production and service jobs, and are particularly vulnerable to
exploitation and abuse, including being trafficked for commercial sex.”?

5. Employers often do not keep records of the wages or hours of undocumented workers.
Few, if any, official records are kept and media reports do not reflect the realities they face.
Accordingly, the problems of these undocumented individuals are generally not presented in this
report. Indeed, athough governments may find some of the reports unflattering, thereis a sense
in which the reported situations reflect attention to the problems facing non-citizens. At least in
these situations the media and often the government is attending to the problems. Where there
are no reports, there may be even worse problems and greater indifference.
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6. The United Nations Special Rapporteur on the human rights of migrants has reported on
the situation of irregular migrants as an extremely vulnerable group within her mandate:®® When
non-citizens leave their countries for migration they can either travel through irregular or regular
channels. When using irregular channels migrants take enormous risks by putting their livesin
the hands of smuggling and trafficking networks. For example, smugglers may use unsafe
means of transportation that jeopardize the lives of the migrants. Migrants may die by
suffocation in closed containers or by drowning when an overloaded ship sinks. In some cases
State officials may be aware of or even involved in the smuggling efforts. When migrants travel
in these conditions they are often intercepted by State agents who use their power to return or
detain migrants or, in some cases, to extort bribes from them. There have been casesin which
sexua favours have been demanded of undocumented women migrantsin order to let them
continue on their way; other cases of rape have been reported in some countries. Having been
intercepted migrants are also vulnerable to excessive use of force by security forces as well as
mental and physical abuse, particularly due to racist or xenophobic attitudes. Irregular migrants
are subject to degrading body searches. Migrants also report confiscation and theft of
documents, money, and belongings.*® When interception leads to detention many countries lack
appropriate facilities and migrants are often detained with convicted criminals. Detained
migrants may lack access to the courts because their detention is considered administrative and
thus means of judicial review are not available. Detention may also be indefinite because it may
take several months or far longer to identify the individuals and ascertain their nationality. The
country of origin may be unwilling to recognize the individuals as their nationals or to produce
travel documents.®* Even if the country of origin acknowledges their nationals in detention,
many migrants are imprisoned in places where there is no consular representation of their
country of origin, therefore consular protection may not be available. Where there isa consular
office effective protection may depend on the country of origin’s policies and willingness to act
on behalf of their nationals. In addition, many countries have penal codes that make it a serious
criminal offence (for example, 1 to 5 years) to enter a country with or to possess false
documents. Some migrants are accused of being traffickers or smugglers, although they may
only be the victims of those offences. When migrants are involuntarily deported, they may be
subjected to excessive use of force, use of drugs, and degrading treatment.

[11. STATELESS PERSONS

7. Statel ess persons are an extremely vulnerable group of non-citizens. Asthe UNCHR has
observed, “ The fate of many stateless persons has been to live without a legal identity: without
the legal bond of citizenship, without lawful stay, and without effective mechanisms for
normalizing their situation.”®* Millions of people come to countries that determine citizenship
by jus sanguinis rules and thus continue for generations without the protection of citizenship
under national law. Indeed, asthey remainin their host countries, they may also lose their
connections with and their citizenship rightsin their nations of origin.*®* Some nations require
residents to have excellent language skills and several years of permanent residence in order to
obtain citizenship; lacking citizenship there is discrimination in obtaining access to housing,
health care, and employment; they must live in substandard housing, which often means that
their children receive poor educations and/or children are segregated into separate and
educationally inferior classes, which in turn lead to low-paying jobs, and generations of
suffering.® The UNCHR has successfully encouraged ratification of the conventions on

statel ess persons, legidlative measures to protect statel ess persons, prevention of population
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displacement, and conflict prevention.*® During its 54th session the Sub-Commission decided to
ask Mr. Vladimir Kartashkin to prepare a working paper on the regulation of citizenship by
successor States that will likely provide more information on this topic.*

V. MARRIAGE AND DISCRIMINATION AGAINST NON-CITIZENS

8. The nationality and immigration laws of several countries discriminate between the
capacity of male and female citizens to marry and live with their non-citizen spouses. For
example, the Government of Mauritius adopted an immigration law which provided that if a
Mauritian woman married a man from another country, the husband must apply for residencein
Mauritius and that permission may be refused. If, however, a Mauritian man married aforeign
woman, the foreign woman was entitled automatically to residence in Mauritius. The Human
Rights Committee held that Mauritius had violated the Civil and Political Covenant by
discriminating between men and women without adequate justification and by failing to respect
the family’s right to live together.>” Similarly, the Committee on the Elimination of Racial
Discrimination has expressed concern about a requirement by the Government of Qatar that
marriages between nationals of Qatar and foreigners are subject to prior approval by the Minister
of Interior.® The Sub-Commission at its 54" session asked Mr. Vladimir Kartashkin to prepare
aworking paper on the rights of women married to foreigners, so that more information on this
topic should be available to the Sub-Commission at its 55th session.

V. DETENTION OF NON-CITIZENS

9. The Special Rapporteur on the human rights of migrants focussed in her 2003 report®
particularly on the detention of migrants and conditions of confinement. The Special Rapporteur
and others have expressed concern about the detention of asylum seekers; prolonged periods of
detention; the arbitrary nature of arrests® and detention decisions;** detention on the basis of
unspecified allegations related to terrorism or national security;* detention of trafficking
victims; detention of migrant children and other vulnerable individuals; failure to inform
detainees of the reasons for confinement; absence of legal assistance; unavailability in practice of
appeal or judicial procedures for review of detention;* detention with ordinary criminals; reports
of solitary confinement; shackled detainees; long-term confinement in former schools, airport
terminals, and other places inadequate for such purposes; overcrowding and poor hygienic
conditions; lack of medical care and facilities;** failure to provide education for young detainees;
lack of grievance procedures for detainees; lack of impartial monitoring of detention conditions;
and other problems.

VI. CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

10.  The Committee on the Elimination of Racial Discrimination has encountered
ill-treatment of non-citizens by law enforcement officials*™ and has expressed concern at the
disproportionate number of non-citizens facing the death penalty in certain countries.*® There
are reliable reports of police brutality against undocumented migrantsin some countries’’ and
police violence, intimidation, and bullying of asylum seekersin others.*® There have also been
mob attacks and other racist incidents against asylum seekers™ as well as sexual abuse,* other
abuse, severe beatings,* lack of medical care,> overcrowding,> and other substandard
conditions™ for undocumented migrants and asylum seekers who had been detained in various
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countries. There have also been reports of undocumented migrants dying during arrest
operations, with some being assaulted, robbed, and thrown off trains while being deported.*®

VII. EMPLOYMENT

11.  Whileinternational law provides many fundamental protectionsfor all people, including
non-citizens, governments often ignore those safeguards. For example, ILO Convention No. 143
requires States Parties to abolish restrictions on the access of migrant workers to employment
after they have resided in a country for two years, but those governments often ignore this
provision.>” In the Republic of Koreathe Ministry of Labour estimated that there are 290,000
non-citizen workers of which 195,000 have not received official permission to work. A
significant number of non-citizen workers reportedly encounter poor working conditions,
including difficult, dangerous, and dirty jobs; verbal abuse; violence; racism; discriminatory
attitudes; cramped living conditions; intimidating workplace environments; and low salaries
(which are often withheld).*® In New Zealand, there were reports of discrimination against non-
citizens by employers and recruitment consultants.”® In the Czech Republic many non-citizens
were permitted to work for a maximum of three consecutive years and then cannot be issued a
new work permit for 12 months.® In Italy nearly one third of the non-citizen foreign language
lecturers complained about inferior contracts, racia discrimination, financia exploitation,
psychological harassment, and general intimidation.®* In Saudi Arabia female non-citizen
domestic workers suffer from discrimination by being excluded from the protections afforded to
other workers by the labour code, overworked and rarely given time off, often being locked in
the homes of their employers, and being vulnerable to assault.®? In the United Kingdom there
were complaints about the fairness of the examination administered to non-citizen doctors to
determine whether they would be permitted to practice medicine.®® In Zimbabwe foreign
journalists complained that the Government had banned non-citizen journalists from working in
the country.®

12.  Some countries, such as Indonesia, have taken measures, such astraining and
computerized monitoring of travel, to protect their nationals (particularly women migrants) who
work abroad and commonly encounter such problems as bad treastment by employers, including
violent conduct and rape; lack of understanding of socio-cultural normsin the receiving
countries; and lack of command of the language.®®

VIIl. TREATMENT OF REFUGEESAND ASYLUM-SEEKERS

13.  Aslrene Khan, Secretary-General of Amnesty International has observed: “when we feel
threatened (whether about our physical well-being or our social identity), that is precisely when
we must make sure that the outsider among us, the foreigner does not suffer. Itisall too easy to
feed peopl€’ s fear that the threat comes from abroad, to create a climate of suspicion, mistrust,
xenophobia, and racism. It isall too easy to confuse those fleeing terror with those who are
suspecte% 6g)f causing terror - and, in that process, of curtailing the rights of refugees and asylum
Seekers.”

14.  Asylum seekers, including children, pregnant women, and elderly people, have been held
in detention centres without adequate health and mental health care, education, and recreation
facilities.®” Asylum seekers have been denied access to legal advice and to the courts to
challenge their detention. Some detention facilities are run by private companies who charge
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asylum seekers for the cost of their detention, although the bills are often not presented.®®
Asylum seekersin other countries are entitled to housing in accommodation centres, financial
assistance to cover expenses for food and pocket money, education, and basic health care, but are
not given access to the labour market.*®

15.  The Committee on the Elimination of Racial Discrimination has encountered
discrimination in the areas of education, housing, and ill-treatment by law enforcement
officials™ and has expressed concernsin regard to conditions in refugee camps and the use of
detention of asylum seekers, undocumented immigrants, and refugees.”* The Committee has
noted that asylum seekers and refugees are disadvantaged in relation to others; for example,
some governments applied different standards of treatment to different categories of asylum
seekers.”? The Committee has also observed that some asylum seekers experience discrimination
in relation to refugee status determinations in some countries.” In addition, the Committee has
found that some refugees face particular problems when attempting to return to their countries of
origin’* and are sometimes subject to forced repatriation.”

16. In Turkey-asylum seekers who arrived from non-European nations have been denied
appropriate protection and are required to register with the police for assessment of their asylum
claims, but those assessments failed to fulfil the minimum safeguards required by international
law and asylum applicants have been arrested and subjected to refoulement.” In March 2003 the
United States announced a new detention policy for arriving asylum-seekers from 33 countries
and two territories who arrive without any identity documents and who are detained for the
duration of the asylum process.”’ In the same country during April 2003 the Attorney-General
overruled an immigration court's decision to grant release on bond to an asylum-seeker from a
nearby nation citing concerns about national security and about mass migration from the
neighbouring nation.” In Scotland, there were complaints about asylum-seekers being held in a
detention centre with inadequate food, lack of safety, and a*“blatantly discriminatory” rule that
banned the detainees from receiving guests.” In the United Kingdom 3,536 asylum seekers
were eligible to work; half were no longer claiming social welfare payments; 646 were on
supplementary welfare, which meant they are either not available or do not want to work. Only
953, about onein four, are still on unemployment assistance.*® An organization for refugeesin
Azerbaijan estimated that about 7,000 refugees had not been granted refugee status, had thus not
been given international humanitarian aid, and some of whom had been subjected to harassment
by the police who demanded bribes.®* A non-governmental organization in Argentinaidentified
anumber of problems facing refugees and asylum seekers including difficulties in surviving
given lack of job opportunities, delay in obtaining proper papers, a backlog in the processing of
applications for asylum, problems in qualifying for asylum/refugee status, no resources available
for persons whose applications have been refused, and alarge number of refugees and applicants
for refugee status living rough or in the streets.®?

IX. ARBITRARY EXPULSION AND DEPORTATION

17.  Thelnterior Minister of the Czech Republic announced a plan to be implemented in 2000
for removal of unwanted non-citizens including shipping some foreignersin sealed trains under
police escort back to their countries. Under a new law non-citizens may not enter the Czech
Republic unless they provide photographs, proof of health insurance, proof of accommodation,
and funds for their stay.®®
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18.  Under terms of the Anti-Terrorism Act and Effective Death Penalty Act and the Illegal
Immigrant Reform Act and Immigrant Responsibility Act enacted by the United States Congress
in 1996, any crime committed by alegal permanent resident that earns a sentence of one year or
more has been classified as an aggravated felony, making the permanent resident eligible for
deportation.®*

19. In November 1999, soldiers rounded up and trucked 240 Haitians out of the Dominican
Republic in a deportation that Haitians called an illegal response to areport of the Organization
of American States charging that the Dominican Republic had violated human rights by not
granting citizenship to children born in the Dominican Republic if their parents areillegal
Haitian immigrants.®

X. PROPERTY

20.  The Human Rights Committee has found that legislation that required continued
citizenship for recovering of confiscated property violated equal protection of the law required
by the Civil and Political Covenant.®® Hungary also has alaw, which bars foreign nationals or
businesses from buying land.?” Non-citizens within the ethnic Chinese popul ation have been
denied the right to run businessesin rural Indonesia® A United States citizen, filed a damage
suit against the Asahi Bank in Japan claiming that the bank’ s refusal to extend him a housing
loan on grounds that he is aforeign national without permanent residence statusin Japan is
unconstitutional. He claimed that he was denied the loan due to his race and nationality.*® Some
estate agents, video arcades, and other businesses in Japan openly display signs saying “No
foreigners.”®

21. A new law in Kazakhstan significantly restricts private land ownership. Private
individuals may own plots for family farming, gardening, or building country homes, but this
right does not apply to non-citizens.™ New Zealand's 1973 Overseas Investment Act has been
amended so that future applications for foreign investment in farmland would only be approved
where it would result in “substantial and identifiable benefits’ to New Zealand. Amendmentsto
the law also reduced the area of shore land requiring Overseas Investment Commission approval
from 0.4 hectares to 0.2 hectares.*?

X1. PARTICIPATION IN THE POLITICAL PROCESS

22. In light of the October 2000 el ection, the Tanzanian Government, wary of infiltration by
foreigners of top strategic positionsin the army, government, and politics, has embarked on a
discreet campaign to identify non-Tanzanians and weed them out.®® The Korean Government,
human rights groups, Korean residents’ associations, and others have expressed concern that
Korean permanent residents living in Japan are not accorded voting rights at least in local
elections. Japan, however, has responded that the permanent residency that Japan offersis more
stable than the permanent residency that Korea offersto certain Chinese citizens. Restrictions on
business activities of Chinese permanent residents in the past, for example, forced many of them
to leave Korea.**
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X1l. SOCIAL SECURITY

23.  The Center for Migration Studies in Canada released a paper noting how effortsto single
out immigrant children for the restoration of benefits such as food stamps may fall short of the
intended objectives because most children of immigrants are already citizens who never lost their
eligibility for benefitsin the first place. In addition, the citizen children may still suffer the
effects of their parents’ reduced digibility.*> Most non-citizens who entered the United States
after 1996 are barred from Supplementary Security Income and are subject to afive-year bar on
non-emergency health coverage, the Child Health Insurance Program, and Temporary Assistance
for Needy Families.*®

XI11. HOUSING

24.  Two media-related businesses have set up a housing service in Tokyo, Japan, to help
foreign nationals overcome the “ blatant discrimination” practised by some Japanese landlords.
Organizers of the service said they hope to eradicate the racism that prevents foreigners,
particularly non-Westerners, from renting apartments since there are currently no laws in Japan
that ban discrimination.”” In Singapore non-citizen visitors have found that hotel rates are higher
for foreigners than for citizens and permanent residents.® In Céte d’ Ivoire the Government
forcibly evicted thousands of non-citizens and persons deemed to be non-citizens from squatter
settlements and demolished their homesin Abidjan.*® In 2002 the Government promised that the
forced evictions would cease, but the Centre on Housing Rights and Evictions reported in
October 2002 that the forced evictions were continuing.'®

X1V. EDUCATION

25.  The Committee on the Elimination of Racial Discrimination has expressed concern about
educational discrimination against non-citizens, for example, in segregated schooling™™ and
different standards of treatment in lower secondary schools and with regard to access to higher
education.’®? A teachers organization in Ireland has complained that teachersin that country are
required to give more attention to the children of families who have been official Ig/ given refugee
status than to the children of other ethnic minority and asylum seekers' children.’®®

XV. HEALTH CARE

26. A Canadian-based NGO, the Inter-Church Committee for Refugees (ICCR), has reported
that babies born to non-citizens in some parts of Canada have been denied health coverage, and
there have been deportations and efforts to deport non-citizens in the face of requests by
international human rights bodies not to do so. ICCR also reported that refugees have been
threatened with deportation in circumstances that fall outside of international standards.'®*

27. A study in the American Journal of Public Health indicates that 51% of full-time non-
citizen workers lack health insurance. This study also shows that country origin makes a big
difference in insurance coverage for immigrants. Immigrants are more likely to be insured if
they are from countries like Canada, Cuba, Russia, and other European nations. Over 50% of all
immigrants from Central America did not have health insurance. 43.6% of non-citizen
immigrants are uninsured, compared with 18.5% of immigrants who have become U.S.
citizens.'®™ A district attorney in Houston, Texas, threatened to prosecute a county hospital for
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providing preventive care to undocumented immigrants, because the Personal Responsibility and
Work Opportunity Act of 1996 bars the use of public funds to provide free health care for illegal
immigrants. About 25% of the hospital’ s patients are undocumented aliens.’® The county
hospital’ s attorneys stated that the Texas constitution required treatment of undocumented illegal
immigrants.’®’

28.  The Sabah Health Department in Malaysia may hand over immigrants without valid
personal identification documents to the police or Immigration Department for action as soon as
they have received medical treatment at government hospitals. About 12 to 15 percent of the
overal patients at governmental hospitals were illegal immigrants while the figures for
outpatients showed that they formed 25 percent of the total.'® Under Austrian federal law, the
Austrian provinces can require people not living in the country to pay higher hospital charges
than Austrian citizens.'®

XVI. PARTICIPATION IN THE CULTURAL LIFE
OF THE COMMUNITY

29.  The Human Rights Committee has interpreted Article 27 of the Civil and Political
Covenant to protect the minority rights of non-citizens. The United Nations Declaration on
Minorities elaborates the rights of national and ethnic minorities; some believe that the
Declaration includes migrant communities™® and others do not.

30. In March 1999, 48 naturalization applications in a blue-collar suburb of the Swiss city of
Lucerne were denied in a popular vote. All those rejected were Turks or people from the former
Republic of Yugodavia. Swisslaw gives foreigners, who meet the residency requirements and
have no criminal record, the right to apply for Swiss nationality as long as they are integrated
into Swiss society. What it means to be integrated into Swiss society has been called into
question. The lack of clear guidelines allows room for racist selections of naturalization
requests. Swiss human rights groups have banded together to push for laws giving asylum
seekers full social and economic rights, and to get the employment ban on them repealed.*™*

XVIl. ANTI-TERRORISM MEASURES

31.  Theterrorist attacks on New Y ork and Washington, D.C. of 11 September 2001, and the
bombing in Bali of 12 October 2002 have led to fears of terrorism, greater immigration scrutiny,
and occasionally racist or xenophobic measures against Muslims and Arabs who seek to enter or
remain in several nations.*> Houses have been searched; migrants have lost their jobs. The
U.N. Special Rapporteur on the human rights of migrants has “received several allegations of
‘racial profiling’, whereby persons are stopped and searched on the basis of their race or ethnic
origin. Moreover, many persons have been unjustly placed in centres of detention or in jails for
prolonged periods of time, and have [suffered] verbal and physical abuse on the part of
authorities. These situations are particularly true after the attacks of the 11th of September ... ”.
“The Special Rapporteur has notably underlined that * Administrative deprivation of liberty
should last only for the time necessary for the deportation/expulsion to become effective.
Deprivation of liberty should never be indefinite’ ... . It has been brought to the attention of the
Special Rapporteur that many migrants in detention have been beaten and insulted by officials on
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the grounds of their ethnic origin. Many of these persons were furthermore threatened or
attacked by other inmates, were subjected to verbal abuse in relation to their faith, or experienced
difficultiesin practising their religious faith.

32.  “The Specia Rapporteur wishes to encourage States to continue combating terrorismin
all itsforms. However, these efforts must be undertaken in an efficient, transparent and non-
discriminatory manner. Thelegal instruments implemented in the battle against terrorism must
be pointedly directed towards persons who have a serious claim against them in terms of their
involvement with terrorist groups, as opposed to singling out persons on behalf of their ethnic
origin. The latter method of fighting terrorism instead is counterproductive, as resources and
time are employed in persecuting people on the basis of their ethnicity rather than securing
claims against the actual personsinvolved. More importantly, human rights violations are
committed in the process.”**®

33.  The United States Government has proposed to establish military tribunalsto try
foreigners accused of terrorism; to track down and question thousands of immigrants who have
entered the U.S. in recent years, mostly from Middle Eastern countries; and to monitor
conversations between people in federal custody and their lawyers. The United States State
Department imposed more rigorous screening starting on 14 November 2001 for many Arab and
Muslim men seeking visas, astep that hasirritated foreign governments and U.S. immigrant
advocacy groups. The additional background check meant that the applicants, from 25 countries,
must wait as long as four extraweeks to obtain tourist, student, or business visas.*'* On 15
November 2001, Attorney General John Ashcroft said interviews with the 5,000 men, ages 18 to
33, who have come to the United States since the beginning of 2000 on student, tourist or work
visas, must be completed within amonth.** The questioning led to arrest and detention for as
many as 1,200 non-citizens of which 752 were charged with immigration violations and most of
those individuals have been deported from the United States.™*® Several dozen detainees were
held while the Government investigated their association with terrorist groups, athough none
have been charged.**’ During late 2002 and the first half of 2003 the United Statesinstituted a
special registration program for many male non-citizens from 25 countries principally in Asia
and the Middle East. Individuals who appeared for this special registration were photographed,
fingerprinted, and questioned particularly as to their immigration status. If they werenotin a
proper immigration status, they were detained and/or removal proceedings were initiated. They
were a'so told to inform the immigration authorities before they departed from the

United States.™®

34. A new attitude in Europe also seems to have taken hold as arrests across Belgium,
France, the Netherlands, the United Kingdom, and other European countries in the months
following the terrorist actsin the U.S. have netted terrorist suspects and far more people, mostly
Muslims, whose activities merely seemed suspicious.*® Britain, criticized by its European
neighbours for being too easy on asylum seekers and dissidents wanted for terror offences
abroad, rushed ahead with emergency legidation allowing for their detention without trial for
renewable six-month periods. The bill also empowered officialsto jail uncooperative witnesses
in terror investigations and to search and take into custody airline passengers who aroused
suspicion.*® In Paris, marines and police officers patrolling the subway were given the right to
intercept travellers and search their baggage without offering a reason.
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XVIIl. CONCLUDING REMARKS

35.  Whilethe human rights of non-citizens are set forth in theinternational law
presented in the principal report for this study (E/CN.4/Sub.2/2003/23), ther e has been
little progress in implementing these rightsin many States.**

Notes

! Argentina, Belize, Bulgaria, Cyprus, Denmark, Estonia, Germany, Greece, Guatemala, India,
Ireland, Jamaica, Lebanon, Madagascar, Mexico, Morocco, Nicaragua, Oman, Russia, Spain,
Thailand, Venezuela.

2 |nternational Labour Organization, International Organization for Movement, OSCE ODIHR,
UNAIDS, UNHCR, UN DESA/Population Division, United Nations Population Fund.

3 Anti-Slavery International, Centre on Housing Rights and Evictions, Lutheran Immigration
and Refugee Service, Save the Children.

* Some governments go further in protecting the rights of non-citizens to freedom of movement.
See, e.g., Response of the Government of Guatemalato the questionnaire at 2. Other
governments limit the movement of non-citizens particularly when they are temporary residents.
See, e.g., Response of the Government of the Russian Federation to the questionnaire at 2-4.

> See Response of the Government of India to the questionnaire at 2. At least some developing
countries, however, accord economic, social, and cultural rights to all persons within the
jurisdiction. Response of the Government of Belize to the questionnaire at 4; Response of the
Government of Jamaicato the questionnaire at 1-2.

® Concluding observations of the Committee on the Elimination of Racial Discrimination:
Croatia, 15/09/93, A/48/18, para. 496 (1993).

" See, eg., Article 1 of the Mexican Constitution, “every person in the United Mexican States
shall enjoy the individual guarantees granted by this Constitution . . ..” See also Constitution of
the Republic of Estonia, Art. 9; Response of the Government of Nicaragua to the questionnaire at
2-3; Response of the Government of Thailand to the questionnaire at 2; Response of the
Government of Venezuelato the questionnaire at 1.

8 See, eg., Constitution of Spain, Title 1. The Spanish Constitution provides aliens with the
rights and freedoms established in treaties. Spanish statutes also provide aliens the rights
established in treaties ratified by Spain and the Universal Declaration of Human Rights, but
distinguish between all aliens and aliens legally resident in Spain. All aiens, including
asylum-seekers, are entitled to compulsory basic education (for alien children under the age of
18) and pre-school education, the right to health care for minors and emergency health care, the
right to basic social services and benefits, the right to effective judicial protection, and legal aid.
Response of the Government of Spain to the questionnaire at 3. Aliens legally resident in Spain,
including refugees and statel ess persons, enjoy the right to work, access to the social security
system, trade union rights including the right to strike, the right to family reunification, housing
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benefits., freedom of movement, freedom of assembly, and the right to vote in municipal
elections subject to reciprocity with their country of origin. lbid. at 3, 7, 8; see also Response of
the Government of the Russian Federation to the questionnaire at 1.

° See, e.g., Response of the Government of Belize to the questionnaire at 3; Response of the
Government of Madagascar to the questionnaire at 2; Response of the Government of Oman to
the questionnaire at 2.

19 See Response of the Government of Bulgaria to the questionnaire at 1-2; Response of the
Government of Cyprus to the questionnaire at 1 (both by constitution and by incorporating treaty
provisionsin national law); Response of the Government of Venezuelato the questionnaire at 3.

1 Concluding observations of the Committee on the Elimination of Racial Discrimination:
Nigeria, 15/09/93,A/48/18, para. 310 (1993).

12 See, e.g., Concluding Observations of the Committee on the Elimination of Racial
Discrimination: Qatar, 20/03/2002, para. 9 (2003).

3 The Committee on the Elimination of Racial Discrimination has observed discrimination
against non-citizens in regard to the right to housing (CERD/C/60/CO/2 (Belgium)). Response
of the Committee on the Elimination of Racial Discrimination to the questionnaire,
CERD/C/62/Misc.17.rev.3, at 2; see also The 40th Anniversary of Turkish Migration to
Germany: Turkish migration and migrantsin Germany, Turkish Daily News, 31 October 2001.

4 See eg., Response of the Government of Bulgaria to the questionnaire at 13.

1> |n Estonia persons with undetermined citizenship may not vote in national elections or work
in the civil service, but have the right to vote in local council elections and may work in the
public sector. Response of the Government of Estoniato the questionnaire at 6. In Lebanon non-
citizens do not have the right to vote in parliamentary or municipal elections; non-citizens are not
allowed to pursue political activities that contravene the dictates of political public order in
Lebanon. Response of the Government of Lebanon to the questionnaire at 5; see also Mexican
Constitution Article 13; Response of the Government of Germany to the questionnaire at 1;
Response of the Government of Nicaragua to the questionnaire at 4.

16 Response of the Committee on the Elimination of Racial Discrimination to the questionnaire,
CERD/C/62/Misc.17.rev.3 (2003) at 2 (A/56/18, para. 53 (Argentina); CERD/C/62/CO/4,
para. 21 (Ecuador)).

7 |bid. at 2 (A/57/18, paras 344-66 (Estonia)).
'8 |bid. at 2 (CERD/C/60/3 (Costa Rica) and A/57/18, paras. 344-66 (Estonia)).
9 |bid. at 2 (A/56/18, para. 248 (China)).

2 |bid. at 2 (CERD/C/60/5 (Denmark)).
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2L |bid. at 2 (CERD/C/304/Add.12, para. 14 (Republic of Korea)).
2 |bid. at 2 (A/48/18, para. 376 (Kuwait); CERD/C/62/CO/12, para. 17 (Saudi Arabia)).
% See eg., Response of the Government of Ireland to the questionnaire at 1.

24 Christopher Lamb (International Federation of Red Cross), Presswire, 18 April 2003. Asin
many countries, undocumented persons in Morocco do not enjoy the right to work and face the
penalty of deportation. Response of the Government of Morocco at 1.

% See Philip Anderson, In a Twilight World - Undocumented Migrants in the United Kingdom
(available at http://www.geocities.com/jrsuk/Twilight.html); Matthew J. Gibney, Outside the
Protection of the Law, The Stuation of Irregular Migrants in Europe, Oxford University
Refugee Studies Centre Working Paper No. 6 (2000); see also

http://www.gi sti.org/doc/publications/2002/sans-papiers/;

http://www.hf ph.mwn.de/igppap/alt.htm.

% Dave Chibesa, Zambian Immigration Law Lax, Times of Zambia, 22 December 1998.
" See, e.g., Response of the Government of Belize to the questionnaire at 5.

% Response of the United Nations Population Fund to the questionnaire at 4-5. The
Government of Thailand noted that “ some of the non-citizensin Thailand fall prey to smuggling
and trafficking networks and are therefore not protected by law. Nonetheless, Thai government
agencies are aware of the problems and do our utmost to alleviate the situation”. Response of
the Government of Thailand to the questionnaire at 6.

%9 See generally Ms. Gabriela Rodriguez Pizarro, Report of the Special Rapporteur on the
human rights of migrants, E/CN.4/2003/85 (2003); E/CN.4/2002/94 (2002);
E/CN.4/2001/83 (2001).

% See eg., Ivory Coast refugees flee as rebels vow to push on, The Scotsman, 11 October 2002:
“The police harass you, ask for your documents, and take your money. Sometimes they beat
you.”

31 |n Zadvydas v. Davis, 533 U.S. 653 (2001), the U.S. Supreme Court held that non-citizens
who had been found removable from the United States could not be detained indefinitely while
the Government sought to enforce the removal order, if their country of origin refused to accept
them. In Demorev. Kim, 2003 U.S. Lexis 3428 (29 April 2003), however, the Supreme Court
held that Congress may require non-citizens who are removable due to having been convicted of
an aggravated felony to be detained during the removal proceedings. Justice Rehnquist reasoned
that Congress may make rules as to aliens that would be unacceptable if applied to citizens. But
cf. Wong Wing v. United Sates, 163 U.S. 228, 238 (1896) (non-citizens are persons within the
meaning of the United States Constitution); Response of the Lutheran Immigration and Refugee
Service to the questionnaire at 3.
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% UNCHR, Contribution to the OSCE Implementation Meeting on Human Dimension Issues
para. 11 (2002).

% Yesim Kebabcioglu, MC Presswire, 18 April 2003. Other nations permit migrants to become
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% UNCHR, Contribution to the OSCE Implementation Meeting on Human Dimension Issues
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reguirements and revocation of temporary residence permits of non-citizen women who
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against Women, twenty-seventh session, A/57/38 (Part I1), paras. 256-302 (8 October 2002),
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