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BOIMIPOChl TONKOBAHHS W HNPUMEHEHWS MOHPEAJILCKOH
KOHBEHLIMH 1971 T'OJA, BO3HHMKIIKE B CBA3H C BO3IYIITHEIM
WHIMIEHTOM B JIOKEPEU (JIMBUICKASI APABCKAS JKAMA-
XUPHUSA nporus COENUHEHHOI'O KOPOJIEBCTBA) (BPEMEHHELIE
MEPbBI) .

Mocranornenue ot 14 anpens 1992 TOmA ...

BOIIPOCHI TOJIKOBAHHSI W MNPUMEHEHHA MOHPEAJIbCKOH
KOHBEHIIMY 1971 TOA, BO3HHKIIKE B CBs3HA C BO3NYIIHEIM
WHLUIEHTOM B JIOKEPBH (IUBUMCKASI APABCKAS JUKAMAXH-
P nporus COEJWHEHHBIX INTATOB AMEPUKH) (BPEMEHHBIE
MEPBI)

Mocranoenenye oF 14 anpenst 1992 TOMA ...ccccnnviiisinmeaninsieneesion

TIEJ10, KACAIOIIEECS HEKOTOPBIX PAHMOHOB 3AJIETAHUSA €©OC-
®ATHBIX PY[ B HAYPY (HAYPY nporis ABCTPAJIMH) (TTPEOBAPU-
TRIILHBIE BO3PAKEHHST)

Pemierue OT 26 MIOHT 1992 TOMA .ovvcevererenrnesccianssnsoisisimerinsesisossinssssssensiensasses

CIIOP B OTHOILEHHU CYXOINYTHBEIX U MOPCKHUX I'PAHHML H

TPAHUL] MEXIY OCTPOBAMH (CAJIBBAIJOPTOHIIYPAC: BCTVII-

JIEHUE B NTEJIO HUKAPAIYA) '
Peterne OT 11 ceHTAOPA 1992 TOHA .oovevvirnviormsisisiinnie s

TIENIO, KACAIOIIEECS MPUMEHEHHUA KOHBEHIIMH O IIPEXVIIPE-
XKIOEHWUM TIPECTYIUIEHUS I'EHOLIMOA U HAKA3AHUU 3A HEIO
[BOCHHS Y I'EPLIETOBHHA npotus OTOCITABHH (CEPEMA U YEP-
HOI'oPUst)] (BPEMEHHBIE MEPhI)

MocrtaHosneHHe OT 8 anpeid 1993 TOHA ..ocvvcciosminnimiensiiisninicino

IENO, KACAIOINEECS IEJIMMHTAUMHA MOPCKOIO ITPOCTPAH-
CTBA B PAMOHE MEXTY TPEHJIAHAMEN H OCTPOBOM SH-MAH-
EH (IAHHS nporus HOPBEI'MH)

Pewenue 0T 14 HIOHZ 1993 TOHA .covvcrirriiiieneniinriiisienssnisisans i essssssssssesses

IEJIO, KACAIOIIEECA NMPUMEHEHWA KOHBEHIHH O [TPEOYTIPE-
JKIEHUM NPECTYIUIEHUSI TEHOLMIA U HAKA3AHMH 3A HEI'O
[BOCHMS Y IEPLIETOBUHA nporus IOTOCITABHH (CEPBHA U YEP-
HOI'OPH)] (BPEMEHHEIE MEPLI)

Mocrasosnerne ot 13 CeHTAGPA 1993 TOMA ..oovvecivininiiiesninsistsenrisasiane

MIEJIO, KACAIOINEECS TEPPHTOPUAJIBHOI'O CIIOPA (TUBUICKASL
APABCKAS IXAMAXWPHA/MALD
Pewrensie or 3 cepansd 1994 rofa .......c.oouenni hrseseraresraerastorst et ssssen st e sraren

IEJI0, KACAIOIIEECA NEMUMUTALMH MOPCKOI{ [PAHMIIBI U
TEPPUTOPUAJILHBEIX BOMPOCOB MEXIY KATAPOM U BAXPEM-
HOM (KATAP npotus BAXPEHHA) (IOPUCOHKIIHA U [MPUEMIIE-
MOCTD)

PettreRAE OT 1 HIONA 1994 TOMA vovrvvereersisesiismsmsmsssssssnsestsssissssrsissosieiorsissssnsissstss
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IIEJIO, KACAIOIUEECS NETHMUTALIHHA MOPCKOH TI'PAHMIIBI U
TEPPUTOPHAJIBHBIX BOMPOCOB MEXIY KATAPOM U BAXPEU-
HOM (KATAP mporus BAXPEHMHA) (IOPUCOMKLMA W TNPUEMIIE-
MOCTB)

Pewenue 0T 15 GeBPast 1995 TOMA .ovvvicisecemnrnsimeenmisimminisnssessessessiicississine

NIEJIO, KACAIOUIEECS BOCTQUYHOI'O TUMOPA (IIOPTYTAJIWA
nporus ABCTPAJIUH)
Pertere OT 30 HIOHA 1995 TOMA .ccovirmrrinrirmsressvsssssisiosssssinssisnssisessinasensas

XOIOATAHUCTBO O PACCMOTPEHMH CHUTYALIHH B COOTBETCT-
BHH C ITYHKTOM 63 PEIIEHMS CYIA OT 20 IEKABPA 1974 TOOA
T10 IEJTY OB HCIIBITAHUAX SIEPHOIO OPYXHsl (HOBAJ 3EJIAH-
s nporus PPAHITAH)

HocranorneHne 0T 22 ceHTAOPS 1995 TOMA .oovvvnnenscsiiiniiinninin s

JIENO, KACAIOIIEECS CYXOIIYTHOM M MOPCKOH I'PAHHLIBI
MEXIY KAMEPYHOM W HUTEPHEH (KAMEPYH nporus HUTEPHH)
(BPEMEHHEBIE MEPbBI)

Hocranornense oT 15 MapTa 1996 TOMA .iviereiviaesenranmmnenmisisiennsiississases

3AKOHHOCTL TIPUMEHEHHS T'OCYOAPCTBOM SOEPHOIO OPY-
XUA B BOOPYKEHHOM KOH®IIMKTE
KOHCY/IBTATHBHOE 3aKITIOYEHHE OT 8 HIoNs 1996 TOHA .eovvrerrerrcrrerearcrnessnssnnens

3AKOHHOCTb YTPO3EI SAEPHBIM OPYXHEM HIIM Er'O ITPUME-
HEHKA
KOHCYNETATHBHOE 3AKITIOYEHHE OT 8 HIONA 1996 FOMA ..ovvvvviiviirniinsiiesiniiinnnae

IEJIO, KACAIOIIEECS NPUMEHEHHS KOHBEHIIUH O TIPEOVYIIPE-
XIEHWUM NPECTYIUIEHUS T'EHOLIMOA M HAKA3AHHWH 3A HEIO
(SOCHUS U TEPLETOBHUHA nporus IOTOCJIABHUH) (ITPEOBAPH-
TEJILHBIE BO3PAXEHHA)

Penienue OT 11 HIONA 1996 TOMA ..ocovveeerrercrrnesresnrresessssnsissiniansinsasennnrssnesasssses

IOENIO O HE®TAHBIX INTIAT®OPMAX (MCIIAMCKAS PECIIYBIHKA
HUPAH nporus COEJUHEHHBIX IITATOB AMEPHUKH) (ITPENBAPH-
TEJIBHBIE BO3PAXEHHSI)

IocranosnenHe OT 12 AeKaOPA 1996 TOMA ..covvviminsricrsaimenssarmanssnnistinininn
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IIPEJUCJIOBUE

B HacCTOAINEM M3aHHH COJAEPIKUTCH KPaTKOE HIOXKEHHE PeIeHHH, KOHCYIbTa-
TMBHBIX 3aKJTIOYeHHIt U IocTaHOBICHHH MexnyHapotoro Cyxa ¢ 1992 no 1996 ro-
nel. CE60pHHMK ABIAETCA IPOXOIDKCHHEM NpPEABIAYHIErO BBIIYCKA HA Ty K& TEMY
(ST/LEG/SER.F/1), B KOTOPOM OXBaTBIBAJICA [IEPHON 1949-1991 rogos.

MexmyHapoaustii Cyx paboTaer ceifuac Gonee HanpsHeHHo, 1eM korga-nmbo, 1
paccMaTpUBAET IIPEACTaBIEHHBIE eMY Jena KBATH(GHUMPOBAHHO H BHUMATENBHO.
Hapsny ¢ 3THM IIpaBHTENIECTBA BCe Golee 9ETKO OCOSHAOT MOTEHUHAJILHEIE BO3-
moxHocTi Cyfa, B pe3y/IbTaTe 4ero NposBisioT 661bLIYI0 TOTOBHOCTH o6pamaTscs
K Hemy. B IporpamMMe IeATENbHOCTH Ha 3aBEpLIAIONIui NEpHOA JecaTHIETHS MeX-
JyHapopHoro npasa Opranu3aiyi O6BeXHHEHHbIX Hanmii (1997-1999 roger) 6sin0
BHOBB BBIP2XEHO MHEHHE O TOM, UTO NPENOJABAHHIO H PACMPOCTPAHCHHIO MEXIY-
HapOJIHOro NpaBa CrocobcTBoBao Gbl HANMMIHE pelleHyii B KOHCYIbTATHBHBIX 3a-
xmouennit MexayHapoaHoro Cyaa Ha mecTH opUIHAIbHBIX A3bIKaX OpraHu3alumu
O6beaquHeHHbIx Hanuit.

CoOTBETCTBEHHO, M3aHHe JaHHOH CepHH NpPEANPHHUMACTCA C LENBIO yNOBIIC-
TBOPHTb BO3POCIIMIt HHTepeC K paboTe MexyHapoaHoro Cyza H cBA3aHHYIO € HUM
noTpebHOCTh B HHPOPMALIH.

CremyeT OTMETHTDb, YTO MaTepHallbl, COAepXalllMecs B HaCTOAMICM HM3TAHHH,
IpeACTABIAIOT Co0OH KpaTKoe HIIIOKEHHE pelnenuit, KOHCYIBTATHBHBIX 3aKITIOYe-
Huil ¥ IOCTAHOBNEHHMIl, BoiHeceHHbIX CynoM. OHu noprotosieHsl CexperapuaToM
Cyna, no cam Cy/[ He HeceT 3a HHX HHUKAaKOH OTBETCTBEHHOCTH. DTH OTYETH IIOArO-
TOBJICHBI B LEIAX HHPOPMALIMH, M HX HENIb3S PACCMATPHBATD B Ka9ECTBE MOLIHHHEIX
TEKCTOB peIleHUH, KOHCYIbTaTHBHBIX 3aKJIIOUEHHI M TTOCTAHOBJIEHNH M CChUIATBCA
Ha Hux. He ABIAIOTCA OHH M TOJKOBaHHEM CaMHX NMPHHATHIX CynoM NOKYMEHTOB.

Ormen xoguduKauiy YIpaBlieHHs 110 NPaBOBBIM BOIIPOCAM XOTEI 6b1 BEIpa-
auTh npHaHaTenbHocth CexkperapHaTy Cyna 3a GeclCHHYIO MOMOLIB B TIPEIOCTaB-
JIeHHHN YTIOMAHYTBIX MaTepHATIOoB JUI oMy b1IMKOBaHUA B JAHHOM cbopHuxe.



90. BOITPOCHI TOJIKOBAHMA U NNPUMEHEHWA MOHPEAJIbCKO KOHBEHIIUHA 1971

TrOJA,

BO3HUKIIME B CBI3M C BO3JYVIIHBIM HHUWJIEHTOM B JIOKEPBH

(MBUMCKASA APABCKAS JDKAMAXWPHS nporas COEJUHEHHOI'O KOPOJIEBCTBA)

(BPEMEHHBIE MEPBI)

ITocranonenue ot 14 anpens 1992 roaa

B NOCTaHOBIEHHMH MO ey, KacalomeMycs BO3HHK-
[IMX B CBA3H C BO3MYIIHBIM HHUMACHTOM B JIokep6u Bo-
NpPOCOB TONKOBaHHS M _TPHMEHEHUA MoHupeanbcko#
KoHBeHUHH 1971 roma (JIuBmiickas Apa6ekas [Dxama-
xupua mpoTuB COEHHHEHHOTO Koponescrsa), Cyn 11
roJIoCaMH NIPOTHB 5 pemmwI, 4To obcToATeNbCTBa Aena
He Tpe6YIOT OCYMIECTBIEHHSA €ro MOTHOMOHS COITACHO
cratbe 41 CraTyra OTHOCHTENBHO ONpENENCHHA Bpe-
MEHHBIX MED.

Cyq 3acefian B CliexylomeM cocTabe: BHlie-npencesa-
Tenb Ona, HcTioNHsommii o6a3anHocty Ilpencenarend;
TMpencenatens cop Pobepr JIKEHHHHIC, CyAbH Jsxc,
Aro, IlIBe6ers, Benxayn, Hu, OBeHceH, Tapacos, Tuif-
oM, Illaxabyamuu, Armmap Mogcny, BupamanTpw,
PankeBa, Amku6oia; cyasa ad hoc Omp-Koleph.

*
* ok

IpH ronocoBaHHH nocTaHoBNeHHs 1 Cyna OTHOCHTENL-
Ho mpock6bl 06 ONpeNe/IeHHH BPEMEHHBIX MEpP, € KOTO-
poit obpatnnack JIHBHS B CBA3H C BBINICYNIOMAHYTHIM
JIENIOM, TOJIOCa PacTIpefleNIIIHCh cllefylomuM obpasom:

TOJIOCOBAJIM 3A: Bune-npeacematens Oma, Hcnon-
wsnonguit obssannoctu Ilpenacesartens; Ilpexcemarens
cap Pobepr Jxeununrc; cympu Jlaxe, Aro, IlIse6ens,
Hu, DBeHcen, Tapacos, [niioM, Illaxa6ymauH, Arunap
Mopciu.

TOJIOCOBAJIM TPOTHUB: cymsu Bemxayd, BupamaH-
TpH, Pankesa, Amknbona; cynps ad hoc Das-Komepu.

*
* ok

Hcnonusomuit o6ssanHoctH Ilpencenatens Oxa u
cyapst Hu, COOTBETCTBEHHO KaXKIblH M3 HHX, NIPUIOXKH-
JH X nocraHopieHuio Cyla cBoe 3afBJICHHE; CYIbH
dpeHcen, Tapacos, I'mitoM v Arunap Mopcnu npuio-
XKHIH COBMECTHOE 3aABJICHHE.

Cynpn JIsxc ¥ IlaxabyumaH NpHIOXKHIHM K IOCTa-
HOBIICHHIO OCOGEIC MHEHHA, a cyIbH Bemkayw, Bupa-
MaHTpH, PanmreBa, Amxubona u cyasd ad hoc 3ns-
Kolmeps — HecoBlagaomue ocoOple MHEHHS.

*
* ok

B cpoeM nocrarobiennn Cyl HalOMHHaeT, 9TO 3
Mapra 1992 roma Jlusuiickas ApaGekas [Dxamaxupus
po36ymiia neno npotus CoemunenHoro Koposnescrsa
«B OTHOMICHHMH CTOpa... Mexnay Jiupuelt n CoequHeH-
HuM Kopo/ieBCcTBOM IO BOIPOCY O TOJIKOBAHHH M IPH-
MeHEHMH MOHPealbcKoi KOHBEHLMH» OT 23 ceHTAOpA
1971 roxa, BO3HHKINEro B CBA3H C BO3JYWIHBIM HHIIH-
nentoMm Hap JIokep6u, Illornanmus, 21 nexaGpsa 1988
rofa, B pe3ynbTaTe KoToporo I'eHepanbHbIN POKYpOp

no nenam Ilotnanmuu B Hog6pe 1991 rona O6GBHHII
IBYX JMBHMICKHX TpaXiaH, B YacTHOCTH, B TOM, HTO
«OHM TOMIOXWIH B caMoner [aBnakomnanuu «IlaH
AMepHK3H», creoBaBuIMi peicoM Ne 103] 60MBy, KOTO-
pas B30pBAJIach, BCIEICTBHE Yero caMolIeT pa3ouicsD,

Ianee Cyx uanaraer o6CroATeNnbCrsa 3T0ro fefa. On
cchinaercd Ha JOBOABI M TIPENCTABIICHHA, cHCIaHHBIC
JIuBHeii B ee 3asABJIEHHH, B KOTOPOM OHa mpocut Cyx
BBIHECTH peINeHHe H OGBABUTE ClEMYIOLICE:

«a) uTo JIMBMA NONHOCTBIO BHIIIONHH/IA BCE CBOM
obs3aTenbeTa 10 MoHpeanbckoil KOHBEHIHH;

b) uro CoemuHennoe KopoleBCTBO HapyIIWIO H
NpoJo/XaeT HapymaTh CBOH IODHIHUECKHE 06m3a-
TenbcTBa nepel Jiupneit no crateaM 5 (2), 5 (3), 7, 8
(2) u 11 MoHpeanbcko# KOHBEHIIHH,;

¢) uro CoexnHeHHoe KopoieBcTBo HeceT IOpH-
gMYeckoe O0OS3ATENBOTBO HEMEIIEHHO IIPCKPATHTh
TaKMe HapyLICHUA H BO3CPKHUBATHCA OT HUX B 6yny-
[ieM, a Takke HpeKpaTHTb IPHMEHEHHE TI060H CHIBL
HIM YIrpo3 B OTHOMICHHMH JIMBMM, BxiIO4asg yrposy
CHITOf B €¢ OTHOMICHHH, BO3IEPXHBATHCA OT JIOOHIX
HapyleHHH CyBEpEHMTETa, TEpPUTOPHATILHOM 11eN0-
CTHOCTH H TOJIHTHICCKOMH He3aBUCHMOCTH JIMBHM».

Cyn Takxe ccoutaerca Ha npocs6y Jluenm (3aperscr-
PHMpPOBAHHYIO, TaK k¢ KaK H 3asBJICHHC, 3 Maprta 1992
rofa, Ho MoO37HeE MO BpEeMeHH) o6 ONpENENCHHM Clie-
IYIOIUMX BPEMCHHEIX Mep:

«a) sanperuts CoenuuenHomy KoponeBcTBy npH-

HHMAaTh KaKHe 65l TO HH 65U10 MephbI IPOTHB JIMBHH C

LENbI0 NPHHYAMTh WIM 3aCTaBHTb JIMBHIO BBINATDH

O6GBHHAEMBIX JIHI[ KakoMy 6Bl TO HH 6EUIO OpraHy

BJ1acTH 3a nipegenaMu JIusuu; 1

b) obecreunThb, 9TOOK HE COBEPINANOCH IefcTBHH,

KOTOpbIE KaKMM-TH60 06pa3oM MOIIH 6Bl HaHECTH

ymep6 npasam JIMBUH B CBA3M C pa3bHpaTelbCTBOM

T10 CYILECTBY €€ 3asBIICHUD,

JHanee Cyx cobinaeTcs Ha 3aMeuatHA H NIpeICTaBIICHNS,
cpenanybie JluBueit 1 CoelMHCHHBIM KopoJieBCTBOM Ha
OTKpBITHIX clymaHusx 26 u 28 mapta 1992 ronma, no-
CBSINEHHBIX PACCMOTPEHHMIO NMPOCLOBI 06 ONpencIeHHH
BpEMEHHBIX MED.

3arem Cyl NpHHUMAET K CBEJEHHIO COBMECTHOE 3a4B-
nenve, caenantoe 27 Hosbpa 1991 rona CoeNHHEHHRIM
KoponescroM 1 CoesHennnimu 1ITaTamu AMepHukH
nocie npedbsBirenns [eHepalbHBIM TPOKYPOPOM IO
nenam IoTnaugun oGBHHEHHH OBYM JIHBHIACKHM Ipa-
XIaHAM B CBS3M C YHHUTOXCHHEM caMmojicTa aBHAKOM-
nanuH «I1aH AMEpHK3H», CICXOBABIIEIO peiicoM Ne 103;
3afgBIICHHE TJIaCHT:

«IIpabuTenncra BenukoGpuTanun B COCHMMHEH-

Hbix 11ITaTOB 3aABJIAIOT CETOMHSA, YTO MPAaBHTENBLCTBO

JIMBHH XOJDKHO:



— BBLAATH 718 NpEeaaHusA CyIy BCeX TeX, IIPOTHB KOro
BBIABHUHYTEl OOBHHEHHA B COBCPIIEHHH IpPECTyIUIe-
HHA, H B3ATH Ha c¢e6s OTBETCTBEHHOCTh 3a AeHCTBHA
JIMBHICKHX OHIHANBHBIX NI,

—— TNPEACTABHTh BCIO HMEIONIYIOCH MH(popManuio ob
3TOM TIPECTYILICHUH, B TOM uHche GaMUIMM BCEX Tex,
KTO HeceT OTBETCTBEHHOCTH 32 €rO COBEpIIEHHE, H
ofecreMnTh MOJHEIA JOCTYN KO BCEM CBHIETENAM,
JIOKYMEHTAM H [IpYrMM BEUIECTBEHHBIM HOKAa3aTelb~
CTBaM, BKJIOHYAas BCe OCTABIIMECH YacTH YacOBBIX
MEXAHH3MOB;

— BBIIIJIATHTH HAJJICKAMYIO KOMIICHCAIHIO.

Hanecmcx, gyto JIuBus CBOCBPEMEHHO H IIONHOCTBIO
BBINIOJTHUT BBHILNICYKA3aHHBIC TpCSOBaHHﬂ».

Cya Taxke IpUHUMAET K CBEHEHHIO TOT GakT, YTo 3TO
3afBlIEHHE TIO CYINECTBY OBLIO BIIOCIEACTBHH pac-
cMoTpeHo CoBeroMm BeszonacHocru Oprannsanuy O6b-
equHeHHbIx Hauui, npuuasuuM 21 suBapa 1992 ropa
pezomonno 731 (1992), Ha ciexyrouye MONOXKEHUA
xotopoit Cyn, B 4aCTHOCTH, CCBINaeTcs:

«Byoyuu 2nyboko obecnokoer pe3ynsTaTaMH pacclie-
JIOBaHHH, KOTOpPhIE CBHACTEABCTBYIOT O NPHYACTHOCTH
JIOIDKHOGTHBIX JHL[ JIMBHACKOIO IIDABHUTENbCTBA H
npuBonsTca B fokyMeHTax Cosera BesonacHocrH, co-
Iepxalmux oO6paMeHHble K JHMBHUHCKHM BJIaCTAM
npock6bl... CoemnueHHoro KopomescrBa Benmko-
6puranun m CepepHoit Mpnanpuu, CoexHHEHHBIX
IlItatroB AMepnku u ®panuuun [S/23308)], B cBsa3u ¢
MpaBOBLIMH, TIpOllelypaMH, KacalolHMMHUCA Harazie-
HHIi, COBEpIEHHBIX Ha caMoJeT aBuakoMnaHuy «IlaH
AMepukann, pelic Ne 103, 1 Ha caMoner aBHakoMa-
Huy «IOHHOH Ae TpaHCnopTC aspheny, peiic Ne 772,

2. svipaxcaem znybokoe cooicanenue MO TIOBOXY
Toro ¢akra, 9ToO JMBHMHCKOE IPaBUTENBLCTBO €lle He
nano 3d¢GeKTHBHOTO OTBETAa Ha BHILICYNOMAHYTHIS
npock6bl O BCECTOPOHHEM COTPYIHMYECTBE B Jene
YCTaHOBIEHNA OTBETCTBEHHOCTH 32 COBEpIICHHE
YKa3aHHBIX BBIOIE TEPPOPHCTHYECKHUX AKTOB NPOTHUB
camorera aBHakoMnaHuu «ITaH AmMepukamy», pelic Ne
103, » caMonera aBHakommnanuu «FOHMOH 1ie TpaHc-
IOPTC a3pheHy, peiic Ne 772;

3. Hacmoamemvno npusvieaem IJIUBHICKOE IpaBH-
TIBCTBO HE3aMEUIMTEIBHO TIPEACTABUTh HCYEPIIBI-
BAIOWIMiL OTBET HA 3TH NpOChOLI, ¢ TeM YTOOBI coneifcT-
BOBaTh UCKOPEHEHUIO MEXIYHAPOAHOTO TEPPOPUIMAY,

Cyn nance npuHMMaeT K cCBeflleHHIo, uro 31 Mapra
1992 ropa (uepe3 Tpu IHA MOCHIE 3aKPHITUA CIIYIIAHUI)
Coser Be3onacHOCTH NpHHAN pesomolyio 748 (1992), B
KOTOpO#, B 9acTHOCTH, ToBopHTcs, uTo CoBer Beso-
TIACHOCTH:

«...

6yoyuu 2ayboko obecnoxkoer TEM, YTO JIUBHMECKOE
-MIpaBUTENHCTRO. 0 CHUX NOp He NpeNCTaBHiIO HCYep-
npsalomero H 3hb@eXTHBHOrO OTBETa Ha IIpPOCHONI,
comepxamneca B ero pesomonuu 731 (1992) or 21
suBaps 1992 ropa,

O6yoyuu ybesxwcden B TOM, UTO IpECEHYEHHE AKTOB
MeXIYHapoJHOTO TeppOpH3MAa, BKIIOYad Te U3 HHUX, K
KOTOPHIM NPAMO AIH KOCBEHHO NPHYACTHH Tocydap-
CTBa, HMeeT CyUIeCTBEHHOE 3HadeHHe 1A MOoAnepxka-
HMA MEXIYHapOIHOIO MHPA U 6e3011aCHOCTH,

3aR6JA8 B 3TOM KOHTEKCTC, YTO OTKa3 JIBMICKOro
NIpaBUTENHCTBA NPOACMOHCTPHPOBAThE KOHKPECTHBIMH

JeHCTBHAMM, YTO OHO OTBEPraeT TEPPOPH3M, U B yacT-
HOCTH €ro YNOpHSI OTKa3 MPeNCTABUTE MCYEDIILIBAIO-
i M 3(¢eKTHBHEIR OTBET Ha MpOCBHOBI, cofmepKa-
nmecs B pesomonun 731 (1992), npeacrasnsor co6oit
Yrpo3y MeXIYHAPOTHOMY MHPY H 6€3011acCHOCTH,

aas

deticmegys Ha ocHOBaHHH r1aBkl VII Verasa,

1. nocmanosnsem, 4TO IMBHUACKOE TIPABHUTENLCTBO
AO/KHO Ges xaKux-IHGOo JanbHEHMUX NMpoMemIeHHit
BBITNIOJNIHUTE TIOJIOKEHMS MyHKTa 3 pesomonmu 731
(1992) B oTHOUIEHUH NPOCHD, CONEPKAIMXCA B JOKY-
MeHTax S/23306, S/23308 u 5/23309;

2, nocmanogifem makoice, 4YTO JNHBHHUCKOE TIpa-
BUTEILCTBO IOJDKHO B3fITh TBEpAOE 06sA3aTeNnsCcTBO
TIOJIOXKHTh KOHel BceM (hopMaM TeppOPHUCTHUECKHX
OEHCTBUI M NPEKPaTHTh BCAKYIO MOMOIIb TeppopH-
CTHYECKMM TpYNNaM, a TaKxe HODKHO Oe3orTnara-
TEJIBPHO KOHKPETHBIMH IEHCTBHAMM IIPOJECMOHCTpPH-
pOBaTh, YTO OHO OTBEPTacT TEPPOPH3M;

3. nocmanosnsem, uro 15 anpens 1992 roxa Bce
roCyJapcTBa NPUMYT H3JIOXKEHHBIC HIDKE MEpEHI, KOTO-
phle 6yIyT OeicTBOBaTH 0 TexX nop, noka Coser bezo-
MACHOCTH He TIOCTAHOBMT, YTO JIMBUICKOE TNPaBHTEIEL-
CTBO BBITIOJIHHJIQ TTOJIOXEHMS IYHKTOB 1 U 2 BhIINE;

7. npussieaern BCe TOCYIapCTBa, BKIOYas ToOCy-
JapcTBa, He sBisgonuecs wieHamMun OpraHusaliui
O6benunennbix Hanuif, u Bce MexIyHApOAHLIE Op-
raHU3a1uN AefiCTBOBATh B CTPOTOM COOTBETCTBHH C
TIONIOXESHUAMA HACcTOAINEN pe3oNIoNuy, HeB3Upad Ha
CyllleCTBOBaHHE KaKuX 6kl To HH 6BLIO npaB HIH 001~
3aHHOCTel, KOTOpBIE TIPEAYCMATPHBAIOTCA MM HaJia-
raTca JMOOBIMH MEXIYHAPOOHBIMH COTJIAIICHUAMM
WIH TI06BIMH KOHTpPAaKTaMM, 3aKIIOYeHHBIMH 10 15
anpens 1992 ropma, MnN¥ JIMIEH3UAMH WIM paspele-
HHAMH, BBITAHHEIMH JIO 3TOM NaThI».

Cyn otMeuaer, uto B gokyMeHte S/23308, Ha xoTo-
pBIA flenaetcs ceplika B pesomonuu 748 (1992), comep-
xaTcs TpeboBaHMs, TIpeibABleHHble COeIMHEHHBEIM
KoponescteoM u CoennneHHbiMu IlITaTaMH AMepuku
B MIX COBMECTHOM 3asiBIEHHH OT 27 Hoa6ps 1991 rona,
H3JIOXEHHOM BBIIIE,

Cocnasmmck Ha 3aMedaHUs 1o pesoiionuu 748 (1992)
Cosera BesonacHocTH, NpeAcTaBleHHBIE OOEUMH CTO-
poHaMH B OTBeT Ha IpemioxeHne Cynma, Cyn, naiee,
BBIHOCHT CIIEAYIOINEE 3aKIIIOUEHHE!

«IIpnHNMas BO BHMMaHHe, yTo Cyay B KOHTEKCTE
HaCTOAIIMX CHYINAaHHA 10 pacCMOTPEHHIO TMPOChObI
006 yKazaHWM BPEMEHHEIX Mep IMpPEACTOUT B COOTBET-
CTBHH co craTheit 41 CraTtyta paccMOTpeTh 06¢cTOs-
TENbCTBA KEJIa, NIPEACTaBIEHHEIE eMYy B KauecTBe Tpe-
OyloIHNX OnpeleneHHs] TaKUX Mep, HO OH He MOXET'
TIPHHATL OKOHYATENBHBIX pelleHuii No (axTHUecK ol
WIH TIPABOBOH CTOpOHE BOIPOCOB, OTHOCALINXCA K
CyIIeCcTBY Jela, a NpaBoO CTOPOH OCHAapuUBaTh TaKHE
BOMPOCE! Ha CTAJNHM YCTaHOBIEHHS KOHKPETHHIX OG-
CTOATENBCTB JeJla HE JO/DKHO 3aTparuBaThCA pelle-
HueM Cyna;

TIpUHUMas BO BHUMaHwue, 4to M JIusua, u Coenu-
HenHoe KoponeBeTBo kak wienst Oprannsanun O65-
eAMHEHHBIX Haimii o6s3aHpl npu3HaBaTh M BHIMOJ-
HaTh penieHus Cosera Be301acHOCTH B COOTBETCTBHH
co cTaTheil 25 YceraBa; npUHUMas BO BHUMaHHUE, 9TO
Cyn, paccMaTpHBaIOLINIA JIeN0 HAa CTaJUH ClylIaHuH
IO BOMIPOCY 00 OIIpe/ieNIeHHH BPEMEHHEBIX MED, CYMTAET,
qTO TaKoe 0043aTeNbCTBO prima facie pacnpocTpans-



ercA Ha pelllcHHe, Cojiepalieecs B Pe30IIoLUH 748
(1992); ¥ npuHUMas BO BHHMAaHHE, YTO B COOTBETCT-
BHH co cTraTheit 103 VceraBa 06s3aTeNbCTBA CTOPOH B
3TOM OTHOLIEHHH HMEIOT IPEHMYIIECTBEHHYIO CHIIY
nepen MX 00643aTeNbCTBAMH IO moboMy Ipyromy
MEXIYHAPOIHOMY COTJIAIICHHIO, BKIIIOYAst Mompe-

alIbCKYIO KOHBEHIIHIO;

NpUHHAMas BO BHUMaHHe, 9TO Cyn, XoTs Ha JaHHOH
CTa/IMM TIPOM3BOJICTBO IO JieNy He TpeGyeT NpHHATHS
OKOHYATEJIBbHOIO pellleHHs OTHOCHTEIBHO IpaBOBBIX
nocyeacTBril pesomonuu 748 (1992) Cosera Beso-
IACHOCTH, CIMTaET, 4TO, Kakoi Obl HH OblIa CHTYaLHs!
IO TpPHHATHA 3TOH DPE3OINIOLMH, NpaBa, Ha KOTOpLIE
npererayeT Jlupus no MoHnpeansckoH KOHBEHLHH, HE
MOTYT ceifdac pacCMaTpHBAaTBCA KaK Iojjiexaiiie
3amuTe IyTeM ONpefielIEHHs BpEMEHHRIX Mep;

[IpHHMMas BO BHUMAaHHeE, 4TO, KpOMe TOrO, OTpenie-
JleHMe BPEMEHHBIX Mep, O KOTOPOM IpocHT JIBH4, 110
BCeil BepOATHOCTH, TIPHUBENO OBI K YIIEMIICHHIO 1IpaB,
KOTOpBIMH, KakK MpefcTaBIAeTCs, prima facie momneay-
erca CoemunensHoe KoponeBcTBO B COOTBETCTBHH C
pesomouueii 748 (1992) Cosera Be3onacHOCTH;

NpUMHHMasA BO BHHMAHME, YTO BbIHECCHHE PEIICHUA
o HacTosInei mpock6e 0 BpeMEHHLIX Mepax He Tpe-
6yer pemenns Cymom 1060ro M3 ApYTHX BOIIPOCOB,
MTOCTABIEHHBIX IMepell HUM B XOJ€ HACTOAMMX CIy-
maHuii, BKIOYasg BOIPOC O €ro IOpUCAUKIHMH B OT-
HOIICHMH TIPHHATHS K DPacCMOTPEHMIO KOHKDETHBIX
06CTOATENECTB AeNa; M IIPUHMMAas BO BHUMaHHE, UTO
pellleHHe, BBIHECEHHOE Ha 3THX CIYIIaHHMAX, HHKOHM
06pa3oM He mpeapemaeT Mo6oi TaKol BOIIpOC U HE
3aTparuBaeT IpaBa IpaBUTENbCTBA JIMBUM H TpaBH-
tesperBa CoemuHeHHoro KoponeBcTBa NpelCTaBHTh
IOBOBI TI0 TI060MY M3 3THX BOTIPOCOB,;

B CHJIY 9THX coOGpakeHui
cvn
11 rogocaMM IIPOTHB 5

MOCTAaHOBIAET, YTO OOCTOATENLCTBA [iella HE Tpe-
GYIOT OCYIIECTBICHHA €ro MOJHOMOYMA COTIIACHO
crathe 41 CraTyTa OTHOCHTENILHO OIIpelie/IecHHs Bpe-
MEHHBIX MEp».

3asanenue Buye-npedcedamens Oowl,
ucnonnsowezo oba3annocmu Ilpedcedamens

Ucnonumomuii o6s3annoctn Ipencepatens Opna
NP0 3asBJIEHHE, COBIAIAIONIEE C PEIICHHEM Cyna,
HO OTpaXx<alolliee MHEHHE O TOM, 4TO HE CIIEI0BAJIO OCHO-
BBIBATD 3TO pEllleHHEe UCKIIOUHTEIBHO Ha MOCHEACTBHAX
pesomouuu 748 CoseTa Be3onacHOCTH, IOCKONIBKY 3TO
I1ano Gbl BO3MOXKHOCTD NMPEATIONOXHTH, 1TO O IIPUHH-
THs ynomAHyTo# pesomouuu Cya mor 6b chenaTh
JOpMIIMYECKHE 3aKITIOYEHHU, NOCIEICTBUA KOTOPBIX G-
JIM 6B HeCOBMECTHMSEI ¢ pemleHusmu CoBeTa, U B 3TOM
ciyqae Cyfl MOXHO GbUIO GBI OGBHHHTE B TOM, YTO OH
He meficTBoBal Gollee onepaTHBHO. B cnoxuBelica cu-
tyaiun CoseT Be30macHOCTH, HCXOAA U3 coBCTBEHHOH
JIOTHKH, TTOCTYITHWI OIIPOMETYHBO, NPHHSAB HOBYIO pe30-
moLHo npexne, 3eM Cyll cMOT BBIHECTH COTJIACOBAHHOC
PellIEHHE, O YeM MY JOJDKHO 6HITh H3BECTHO.

Wcnonumomuit obssanHoctH  Ilpencemarend Ona
ynosierBopeH TeM, urto Cya oGmazai JOPHCIUKIHEH
prima facie, HeCMOTps Ha NIPaBHIO O COOMIOACHHH 1IEC~
THMECAYHOTO CPOKa, H3loXeHHoe B craTee 14 (1) MoH-
peaNbCcKol KOHBEHLHH, IOCKOJBKY 06CTOATENLCTBA
CIOXWINCh TaK, YTO HE IO3BOJIM/IM MPOBECTH IEPEro-
BOPEHI 06 OpraH{3aIMN apOUTPaXKHOTO NpoLecca.

TeM He MeHee CYUIECTBEHHOE IpaBo, 3aIiuTa KOTOpO-
ro 6blIa MpeqMeToM XOofaTaicTsa, a MMEHHO NIPaBo He
noJBepraThcA NPHHYAIEHHIO K BbLIade CBOHX cober-
BEHHBIX TpaXOaH, ABIAETCA CYBCPEHHBIM IPaBOM IO
obleMy MeXIYHapoJHOMY IpaBy, TOIa Kak ITPSAMET
saspiienns JIUBHH COCTABISUIM ClleliHaNbHEIE [TpaBa, Ha
KOTOpHIE OHa TIpeTeH0BaNa Ha OCHOBaHMM MoHpealb-
CKOit kOHBeHIMHM, ECIHM HMCXOAWTH H3 IpHHLHIA, CO-
CTOSIIETO B TOM, UTO NpaBa, 3alMThl KOTOPHIX JoGHBa-
JIMCh B Xoj¢ CIyWaHWit Io BONPOCY O BPEMEHHBIX
Mepax, TOJDKHBI MMETh OTHOIICHHE K CYLIECTBY J€na, TO
aTo 03Havaio, uTo Cya B MobGoM ciydae JToJxeH GbLI
OTKa3aTh B ONPpeJENeHNH YKa3aHHbIX Mep. Takoe Heco-
OTBETCTBHE MEX/Y LEbIO 3aABIEHHA H IIpaBaMi, 3amm-
TBl KOTOPHIX NOGHBAINCE, TI0 MHEHHIO MCIOJHAIOLIETO
obs3annoctd Ilpencenarens, KODKHO 6pU10 cTaTh OC-
HOBHOM NPHYMHON BHEIHECEHMS HEraTHBHOTO PEIICHHS,
KOTOPOE JI0 IPHHATHA pe3omionyH 748 65110 GBI He MeHee
YMECTHBIM, YeM TI0CIE €¢ TIPHHATHAL

3ansnenue cyovu Hu

B cBoeM 3afBIEHHH CyAbs Hu BBIpa)kaeT MHEHHE O
TOM, 4TO B COOTBETCTBHH C MpakTHkoit Cyna paccMoT-
penme kakoro-nu6o Bompoca B Cobere be3omacHOCTH
He TIpensTCTBYeT ero paccMoTpenmio B Cyze. HeeMoTpa
Ha TO 4TO 06a 3TH OpraHa paccMaTpPHBAJIH OOHH H TOT
e BONPOC, MMEIOTCA pasiu4us B aclieKTaX, KOTOphIM
TIPUIABATIOCH OCHOBHOE 3HadeHue. UTo KacaeTcs AaH-
poro gena, To CoBer Be30macHOCTH Kak TOJIMTHYECKHU)
opraH GONbllE 3aHHTEPECOBAH B JIMKBHIAAUMU MEXAY-
HApPOJHOTO TEPPOPHU3MA U MOJIEPKAHHH MEXIyHApOI-
HOTO MHpa ¥ 6€30MacHOCTH, Torjaa kak MexayHapon-
ueiit CyZ Kak IaBHBA cyaeGupii opran OpraHi3auuy
O6benunennpix Haupmit Gomplne HHTEPECYIOT TaKHe
NpaBOBbIe NpoLEAYPHI, KaK, HalpUMep, BOINpPOCh! BhIKA-
YH M CyIONpPOM3BOACTBA B CBA3H C IIPECNCAOBaHHEM
TNpaBOHapylIHTeNeH H OLEHKON KOMIICHCAIIMH U T. 1.

B cBs3m ¢ npock6oit JInBHK 06 onpeqeneHHH BpEMEH-
HBIX Mep cymops Hu ccbliaercs Ha ToJoxeHus MoHpe-
anpckoit xonsenmuy 1971 roga o 60pe6e ¢ HE3AKOHHBI-
MH aKTaMH, HaIpaBjieHHBIMH NPOTHB 6e30MmacHOCTH
IpaXIaHCKOH aBHALMH, HA KOTODHIX OCHOBBIBACTCA
Jusus. B cooTBercTBuM co craThedl 14 (1) sroit Kom-
BEHIMH JII06as U3 CTOPOH B CIIOPE MOXET 06paTHThCA K
fopucauxuun MexayHapoaHoro Cyna, eciiu B Te4EHHE
IIIeCTH MecsLeB co JHA Moaauu npockObl 06 apbuTpaxe
He JOCTHTHYTO COTJIAIIEHHE IO BOIpOCY 06 opraHM3a-
uuu apburpaxa. B maHHoM ciyyae JIuBus npenoxuna
TepeNIaTh PAacCMOTPEHHE CTIopa B apOHUTpaX B IMHChME
or 18 smBaps 1992 roga 1 BCEro JIMIUb HEPE3 I0ITOPA
MecsIa, a HMeHHO 3 MapTa 1992 roza, BO30ymMIa Jes10
B MexayHaponHom Cyze.

Cynbs Hu cuuTaert, 410 B npockGe JINBHU CIEAOBANIO
OTKAa3aTh HCKIIOYUTENSHO Ha OCHOBAHHH HEBBIIIOIIHE-
HUsl TpeGOBaHHS O WECTUMECAIHOM CPOKE, HE BEIHOCH B
TO € BpeMA HHKAKHX PEMEHHH I0 APYTHM BOINPOCAM.
CrnefoBaTenbHo, JIMBHs CMOXKET GeCIIPENATCTBEHHO 06-
PaTHTBCH 3a NpaBoBoii 3amuToll B Cyl B COOTBETCTBHH
¢ TOJIOXKEHUAMH MOHpeanbckoil KOHBEHIHH 1971 roga,
€CJIM HYepe3 HECKONBKO MECALIEB CIIOp OCTAHETCHA HEpas-
PEIIEHHBIM H ECITH TOTO MOXKENaeT 3aABUTENbD.

Cogmecmnoe 3assnenue cydeti Jaencena, Tapacosa,
Tuiioma u Azunapa

B cBOeM COBMeCTHOM 3asiBIIEHHHA CyIbH OBEHCEH, Ta-
pacos, T'nitoM 1 Aruiap BBIPa3uiIH II0JIHOE COTIIACHE C
pemenneM Cyfia, HO cleiail HeKOTOpPbIe IOMOTHHTENb



Hble 3aMe4alHst. OHM NOMTHEPKHY/H, YTO JI0 BCTYILICHUA
B geno Copera Besomachocru Coenunennbie ItaTer #
Coennnennoe Koponercrso uMenn nmpaso TpeboBaTh OT
JIuBHH BBIRauM OOGBHHAEMBIX H C ITOM LENBIO MPHHH-
MaTb MO6bIE MEpBI, COBMECTHMBIE C MEXIYHapOIHBIM
npaBoM. Co cBoel cTopoHEr, JIuBuA GbL1a BIIpaBe OTKa-
3aTh B BHIJJa4Y€ M HATIOMHHUTE B 3TOH CBA3H, YTO €€ BHYT-
PEHHEEe 3aKOHOLATENhCTBO, Kak H 3aKOHOJATENbCTBO
MHOI'MX ApPYIHX rOCyAapcCTB, 3alpeliacT BbJady CBOMX
TpaxmaH.

Janee aBTOPE! 3agBICHHS OTMETHIH, 9TO B OTHOMIE-
HHH JAHHOT'O KOHKPETHOI'0 cily4as MoxoOHax paBoBas
CHTyalus1 He Oblla IpH3HaHA YIOBJIETBOpHTENbHOM Co-
BeroM besonmacHocTH, KOTOpEIH, Npecnenys uens 6opb-
6b1 ¢ MEXTYHapOOHBIM TEPPOPH3MOM, ACHCTBOBAI B
paMkax rnaBnl VII VYcraBa Opranmsaiun O6neauHEH-
HbIX Hammif. CooTBercreenno, CoBeT NOCTaHOBMI, YTO
JIMBMA IONXHA BHIJATh ABYX OOBMHAEMEBIX CTpaHAM,
KOTOpBIE 3TOTO TpeOOBaIIH.

IIpu Taxux obcrosrenbcrBax cymsu DpenceH, Tapa-
coB, I'mitoM 1 Armitap cunrawT, 910 CyZ, BEIHOCH pe-
LIeHHe 110 Tpockbe 06 oNpeneneHNH BpeMEHHBIX Mep, ©
KoTopoii obpaTinacs JIUBMS B UENAX COXpaHEHHA TIpa-
BOBOI'O MOJIOXEHHA, CYNIECTBOBABIIETO O IPUHSATHS
pesomrounit Copera. BesonacHocru, abcomotHo 060c-
HOBAHHO OTMETHI H3MEHEHHE TaKOro IONOKEHHA B
pe3ynsTaTe IPHHATHA 3THX pesoioumit. KpoMe Toro,
Cyn coBepmeHHO OGOCHOBAHHO TOCTAHOBHIL, YTO, KaK
clleficTBHE, 06CTOATENBCTBA Jea He TPeOYIOT ocyIecT-
BJICHHA €0 IMOJHOMOYMA OTHOCHUTENBHO OTnpeAelieHUs
BPEMEHHEIX MeD.,

Ocoboe muenue cyovu JIaxca

JaHHble lena ¥ HeO6XOXMMOCTh BeiHeceHua Cymom
PeIICHHA IO NIPEABAPMTENBHOH Ipockbe yxke Ha Ha-
YanbHOH CTAZMH CIYIIaHHA BELABHHYITH Ha IEPEXHHM
IIaH npooneMy IOpHCIVKIMN K NpobieMy, OTHOCAIIYIO-
€4 K IIOJIOKEHHIO, M3BECTHOMY Kak sub judice. daxTiye-
cki Cy[ CTOMT Ha CTpaxe 3aKOHHOCTH B MEXXYHApO]-
HOM cooOIiecTBe B IENIOM Kak B paMkax OpraHu3aluu
O6neauHenHrIx Hanuit, Tax 1 3a ee npepenaMy. 3agaya
Cyna, HECOMHEHHO, 3aKNIOYaeTcd B «OOECIEYeHHH CO-
Gmiofienust MexayHapoasoro npasa..» (I.C.J. Reports
1949, p. 35). Cyn aenseTcd ero INaBHBIM GIIOCTHTENIEM.
B panHoM nene Gonee mMpoxuii BOIIPOC O MEXAYyHa-
POIHOM TeppOPH3ME HE TOJNBKO GBLI HAa IIOBECTKE IHA
Cosera Be30nmacHOCTH, HO M NMOBYMN €ro NPHHATE pe-
somonuy 731 (1992) u 748 (1992). BriHeceHHOE MOCTa-
HOBIICHHe He cleNyeT paccMaTpHBaTh Kak oTka3 Cyna
OT cBOMX nonHoMouui. HesasHcuMo ot Toro, 6yayr jin
B KOHEYHOM CYETe NPHMEHEHH! CaHKUMH, NPEXYCMOT-
PeHHbIE pesonronmer 748 (1992), B mobom cnydae cre-
AyeT HajeAThCH, YTO JIBa COOTBETCTBYIOIIHX IJIaBHBIX
OpraHa CMOTYT JeHCTBOBATH C JOMKHBIM YYeTOM HX
B3aHMHOM NIPHMACTHOCTH K COXPaHEHHIO 3aKOHHOCTH,

Ocoboe muenue cydvu Ulaxabydouna

B cBoem oco6om MHenuu cynps IllaxaGymaus oT™e-
T, 4T0 JINBHA B036YaMNa criopHoe Aeno I onpee-
JIeHHs. BPEMEHHBIX MeEp, HO IpaBOBbIE INOCIECACTBHA
pesomoin 748 (1992) Cosera BesomacHocTH chenanu
HEOCYINECTBHMEIMU ITpaBa, Ha KOTODHIE IpeTeHIOBala
Jlusus. ITo ero MHenmo, pemenne Cyna crano pe3yiib-
TaTOM HE¢ KOJUIM3HM MEXIy koMmerenumeit CoBera
BezonacHocTH M KoMMeTeHLHE Cyza, a xomusuy Me-
KIy obszatenncTBaMu JIMBHH mo pesomonuu CoBeTa
Be3omacHOCTH H ee mMoOOBIMM 06A3aTENBCIBAMM 11O
Mounpeanbckoit koHBeHIHH. B cooTBETCTBHH ¢ YCTaBOM

obssatenscTBa no pesoionnH Cosera BesomnacHoctn
061a1a10T MPEUMYIECTBEHHOMH CHIIOM.

Cynpa Ulaxabyamun cdel, 4To TpeboBaHHe OTBETYH-
Ka 0 ToM, 4To «JIMBHA NOJKHA... CBOEBPEMEHHO H IO~
HOCTBIO... BBHIUIATHTh HAUIEKAINYIO KOMIIEHCALHION,
3apaHee NpeRnonaraio anpHOPHYIO YOEXKIEHHOCTH OT-
BETYHKA B TOM, 4TO OOBHHAEMEIE BHHOBHBI, TOCKOJILKY
BHHOBHOCTh OOBHMHAEMEIX OblNa NpEATIOCBIIKOM OTBeT-
CTBEHHOCTH IIMBHiicKOoro rocyfapcrsa. ITo MHeHMio
cynnu TaxabyanauHa, BaXXHOE 3HAYEHHE UMEIOT MOApa-
3yMeBaeMble TpeGOBaHHA INPOBECTH GECIIPHCTpPacTHOE
cynebHoe pasbHpaTeNhCTBO B rOoCyJapCcTBe OTBETHHKA.
3T10 BHITeKaeT M3 TIyGMHHOIO CMBICHA 3asBIEHUA, UC-
X0/ U3 KOTOPOTO MOXHO 6blI0 6Bl YTBEPKHATH, YTO
BONpOC O GECIIPUCTPAcTHOM CyHeOHOM pa3bHupareincr-
B€ JIEKUT B OCHOBE BCEX IPOTHBOPEYHH, CBA3AHHBIX C
TpeGOBaHHEM OTBETYHKA O BbIaUe ABYX OGBHHAEMBIX;
TIpH 3TOM 3asBIEHHasA NO3HLMA OTBETYHKA COCTOMT B
TOM, 4TO IpPOBEAEHHE GECIPUCTPACTHOrO CymebHOro
pa3bupaTenscrBa B JIMUBHH HEBO3MOXKHO,

Hecosnadarowee ocoboe Muenue
cyovu Bedowcayu

Cynps Moxammen Bemxayd HMCXOAMT H3 HallM4MA
IBYX COBEPLIEHHO pa3HbIX CIIOPOB — IPaBOBOLO H
npaxTHyeckoro. IlepBeiit kacaeTcs BhIJagd JBYX Tpax-
IaH M KaK IpaBOBOH BOIIPOC paccMaTpHuBaeTca B Mex-
IyHapogaHoM Cyne no npockbe JIMBHH, TOTOa KaK BTO-
poi xacaercs 6onee MHPOKOro BOIPOCa roCyAapCTBeH-
HOTO TEppOpH3Ma, a TAaKXKe MEXIYHAPOXHOH OTBETCT-
BEHHOCTH JIHBHICKOr'O TOCYRapcTBa U, B CBOIO O4epenb,
paccMaTpUBaeTcd B TONHTHYeCKOM Imane B CoBeTe
besomacHoctu no npocebe Coenmnennoro Koponencr-
Ba 1 CoexguHeHHbIX 1ITaToB.

Cyapsa Bemxayn cuuraer, 4To JIMBHA HMela TOJHOE
1paBo nepefaTth Ha paccMoTpenre Cyaa Ang cyae6Horo
paspelicHUA CTop, Kacaloluifcad BBIJA4M, TaK Xe Kak
Coenunennoe KoposecrBo M CoenuHenHble IITaTh!
HMEIH TIONHOE MpaBo IepeAaTh Ha paccMoTpeHmne Co-
BeTa Be3omacHOCTH A MOJHTHYECKOTO yperyiupoBa-
HHA CIIOp 0 MeXIYHapOOHOH OTBETCTBEHHOCTH JIMBHH.
ITo MHeHMIO Cy/pH Bemxayu, CHTyalio MOXHO BKpaTLe
0XapaKTepH30BaTh CHEAYIOUINM 06pa30oM: OH CUHTAET, C
OJTHOM CTOPOHBI, UTO IpaBa, Ha KOTOPHIE MTpETEHNOBANA
JIuBus, cymecTByIOT prima facie H YTO BCE YCIOBHS,
BBIMOTHEHHs! KOTOPBIX 06b1HO Tpebyer Cyn ana ompe-
JEJIEHHS BPEMEHHBIX Mep, B JaHHOM Jielie COGIIIONCHHI,
IIO3TOMY 3TH IpaBa MOTYT GBITh 3aIUHIIEHB] B COOTBET-
crBUHM co craThel 41 Cratyra Cyma. UIMeHHO 1o 3TOMY
BOIIPOCY cynbs BemkayH chenan oroBopkH B OTHOIIE-
HHH ABYX nocranosnenuit Cyna. OmHaKo clefyeT Takxke
OTMETHTb, uTO. pesomionua 748 (1992) Cosera Beszomnac-
HOCTH TOJHOCTBIO AHHYJIMpOBANa 3TH npaBa JIMBHH,
IpHYeM Ha JaHHOHW cTagumu oO6CYXIEHHA BOIpoca O
BpPEMEHHBIX Mepax, TO €CTh Ha CTafHH IIpeXBapUTENb-
HOT'0 M3yueHmns prima facie, cam Cya He MOT BEIHECTH
MOCNIENIHOE pelllcHHE O CYIECTBEHHO BaKHOMY BOIIPO-
CYy O YOpHAMYECKOH CHITe 3TOi PE3ONIOLMH, B pe3yNbTaTe
Yero pe3oMoOLHA IOIb3yeTcs Npe3yMIIIHel NeiHCTBH-
TENBHOCTH U JOKH2 prima facie cuMTaThCa 3aKOHHOM
H uMeromeif 06s13aTensHyio cuny. CrenoBaTebao, OH
cornacex ¢ pemenveM Cyma nmo 3ToMy BTOpOMY BO-
Tpocy.

OxapakTepH3oBaHHad TakHM 06pa3’oM CHTyalud,
Korza ecTh IpaBa, 3aCNYXXKUBaIOIHE 3AI[HTHl IIyTeM
OTIpeJicNeHNs BPEMEHHBIX MED, HO TIOYTH TYT XK€ aHHY-
JHpoBaHHbIe pesomolueil CoBera Be3oNmacHOCTH, KO-

TOPYIO ClIeAyeT CUMTATh NelCTBHTeNbHOM prima facie,



HE COBCEM BITHCHIBaeTca B paMky craTtbd 103 Ycrasa; B
ONpeiesicHHOM Mepe OHa BBIXOJHT 32 3TH PaMKH.

C yueroM 3TOro OGCTOATENBCTBA fACHO, YTO Cyxm He
MOT HE NPHHATH K CBEACHHIO CIOXKMBINYIOCH CHTYaLHIO
M [TOCTAHOBHII, YTO HAa JAHHOM CTaJMH CIYIUaHHUii TakoMH
«KOHGIHKT», perynupyeMslii crateedt 103 Yerasa, thax-
THUECKH JHMINaeT pe3yJbTAaTHBHOCTH moboe ompexene-
Hue BpeMeHHbIX Mep. OIHaKO MOCTaHOBJISIONINE JacTH
060OMX I[TOCTAHOBJCHHH HE OTPaXkalOT U3MEHEHHMsA BeeH
CHTYalMH, NIOCKONBKY B HHX CyJ 3a4BJIseT, YTO, YIHTHI-
Bas 00CTOSITENILCTBA, Y Hero HeT OCHOBaHHH JUIs ocyuye-
CMENeHUA e20 NONMKOMOYUA OTHOCHTENBHO ONpeeicHUS
BpeMeHHBIX Mep. ITo onenke cyasu BemkayH, B JaHHOM
nene 3pQeKTHBHOE OCYIIECTBIEHHE 3TOFO MOMHOMOYHS
65110 06OCHOBAHHBIM, OTHAKO OH TaKXe OTMedaeT, 4To
pesyabmanibl TAKOTO OCYIIECTBIIEHUS GBUIM aHHYIHpPO-
BaHbl pesoormeit 748 (1992). Takum oGpasoM, cyass
Bemkayu NpUXOXHT (PaKTHUECKH K TOMY e BHIBOY,
yto u CyJl, HCHONIB3YS COBEPUICHNO MHOH MyTh, HO C
Y4EeTOM BBIIEYIOMAHYTOIO BaXHOrO OGCTOATENBCTBA,
BCIENCTBHE KOTOPOTO OH He OTKIOHSET Npock6y 06 on-
peleNieHHH BPEMEHHBIX MEp, a CKOpee 3aABJIseT, YTO OHH
YTPATHIIM CBOIO Pe3yNbmamueHoCb.

Ha oOCHOBaHMM BBIIECKA3aHHOTO CcyObs bemxayu
cauraer, uTo Cyn He cmor Ol H36eXaTh BHIHECEHHS TI0-
CTAHOBIGHHS O BPEMEHHEIX Mepax c ydeToM obcros-
TENbCTB MpPEICTaBIeHHOrO EMY [I€Na, aXe eClH pe3ynb-
mampl TAKOTO pelleHHs OBUIM OBl  aHHYJIHPOBaHEI
pesomonHeit 748 (1992). Cnexyer no6asuTe, maxe J0-
nyckas, YTO GONBIUHHCTBO HCIIBITHIBAJIO ONpPE/CIECHHbIE
COMHEHHS, KOTOpBIE JINYHO OH HE pAa3nelsii, OTHOCH-
TeJBHO CITIOCOGHOCTH rOoCyRapcTBa, obpallarommerocs C
Npoch60ii, BHIONHATD TO WIH HHOE NPEIBAPUTENBEHOE
TpeGoBaHHe, 06yCIOBIHBAIOLIEE ONPEENeHHE BPEMEH-
HEIX Mep, CyI MOT GBI HCTIONIE30BAaTh CBOH NTOTHOMOYHA
IS CaMOCTOATENBHOTO ONpeneleHHs 060 BpeMeH-
HOll MepEI, KOTOpYIO OH cden 6bl Gonee MomXOAAIICH,
YeM Te, KOTOpHIX Hob6uBaeTcs, ofpaimaolescs ¢ Mpock-
60i1 rocyzapcrao.

B pesynsrate Cyx Mor 6bl BBIHECTH pemeHue 06 on-
pelieNieHMH BpPEMEHHBIX Mep, OOpATHBIIHMCH KO BCEM
CTOpOHAM C IPHU3BIBOM CaMOro OOINEro Xapakrepa —
He ycyrybisTh M He 3aTATHBaTh criop. Tak, eciy Ipen-
HONOXUTh, 4To ¥ Cyna B OTHOIIEHHMHM HaHHOIO Keila
OBLIM OCHOBAaHHMA CUMTATh, ITO TO WIM HHOE IpeABapH-
TelIpHOE TpeboBaHne, o0yCHOBIMBAOee ONpE/IeneHne
HEKHMX KOHKPETHBIX Mep, H¢ BBINOJIHEHO, TO Y HEro
HMeJICS, IO MeHbIIel Mepe, OJUH BBIXOX, & HMEHHO —
yKa3aTh OOMYIO KOHKDETHYIO Mepy B ¢opMe obpare-
HHA K CTOpOHAaM ¢ Npocs6oit He ycyry6nars H He 3aTi-
THBATh CIIOP WIH afpecOBaHHOTO UM NpH3bIBa 06DbeIH-
HMTBCA JUIS paspelllcHHA Cropa JpYXESCTBEHHBIM MyTEM
AM6O CaMOCTOATENBHO, THG0 ¢ moMompio CekperapHa-
ta Opranmsauud O6venuHeHHbIx Hanmii wiu Jlurn
apaBCKMX TOCYHAapCTB, YTO COOTBETCTBOBANO OBl ycTa-
HOBUBIIEHCA B HACTOALIEE BpeMs NMPaKTHKE.

Kpome Toro, yuuThiBas cepbe3Hble NOCNEICTBHA NaH-
HOTO Jefla, He MOTJIO JIH OIpelelieHHe BPEMEHHON MEpEL
TAaKOTO XapaKTepa OKa3aThCs MPEeBOCXOTHBIM CIOcO60M
BHIXOZA M3 TYMHKa, BOBHHKIIETO B pe3yNbTATE NPOTH~
BOpEUHs MEXIY, ¢ OOHOH CTOpOHbI, Gomee KOHKpeT-
HBEIMM BpEMEHHBIMM MepaMH, KOTOpbIE CIEHOBANO Obl
onpenenuTs Cyny, BHITIONHAR NOXEIaHUA rocyaapcTaa,
obpaTuBmerocs ¢ NpockGoif, 1, ¢ APYrod CTOPOHHI, pe-
somrouueit 748 (1992) Cosera be3onacHOCTH, KOTOpas B
Mo60M clTydyae THumIa 651 TaKoe MOCTAHOBJIEHHE BCAKOM
cwsl? 310 610 6B OTIIMYHBIM CIIOCOOOM NpeOJOJICHHA
[JIaBHOW TPYIHOCTH, a TAKXKe OKa3alloch Obl JeHCTBH-
TENLHO MOJE3HBIM IaroM, MPeNNIPHHATEIM B HHTEpecax

Bcex Glaroaps peallbHOMY COJCHCTBHIO B YperynHpo-
BaHMH CIOpa C MOMONIBI0 METOJAOB, MCIONL3OBAHHE
KOTOPEBIX NPEACTABIACTCA BIIONHE Pa3yMHBIM.

[TosToMy cymbs Bemxaym coxaneer, uto Cyx He cMor
OTpeENUTh HH KOHKPETHBIE BpEMEHHBIC MEpEI, 3arnpa-
IUHBAaEMblEe TOCYlapcTBaMi, OOpaTHBIIHMHCA ¢ NpPOCH-
60it, HM 0611He Mephl proprio motu, KOTOPEIE NO3BOJH-
nu 6B eMy BHECTH CBOM COGCTBEHHBIH NMO3HTHBHBIA
BK/Jafl B yperylMpoBaHHe 3TOro crnopa. IMeHHO B cHIY
BBIIIIEYKa3aHHOI'0 OH B KOHEYHOM CYCTE HE MOT HE Ipo-
roJoCoBaTh MPOTHB 3THX JBYX IOCTAHOBIIEHHH.

Hecosnadarowyee ocoboe mHeHue cyosu Bupamarnmpu

B cBoeM HecoBNafalomeM ocoboM MHEHHHU cylpd Bu-
PaMaHTpH BBIPA3HII TOUKY 3PEHHS 9TO OOCTOATENLCTRA,
Ha KOTOpble CCHUNANCA 3afBHTENb, MPEACTaBIAIOTCA
prima facie oGecneuHBAIOMMA OCHOBY IS FOPHCIMK-
uuu Cypa.

B sToM ocoboM MHeHHH oOpamaercd BHHMaHWe Ha
YHHKAJIbHBIH XapakTep JJAHHOTO Jieia: BliepBEIe B Mex-
myHaponusit Cyx u Coser BesonacHocTH 06paTHIIMCh
TIPOTHBOCTOSAIIHME CTOPOHBI ONHOTO H TOrO Xe cropa. B
CBA3M C 3THM BOSHHKIIH HOBBIE BOIIPOCHI, KOTOpHIE HEO6-
XOIIMMO OGCYINTH B CBETE COOTBETCTBYIOIHX INOTHOMO-
ynit CoBera ¥ Cyzna cornacHo Ycrapy OpraHusaltu
O6nenuneHHbIX Halmit 1 B cBeTe HX B3aHMOOTHOIICHHH.

ITocne U3YdeHHs COOTBETCTBYIONMX cTaTel YcraBa, H
B YAaCTHOCTH travaux préparatoires 1o craTse 24 (2) u (1),
cynpsa BupaMaHTpH B CBOEM MHEHHH TIPHXOJXHUT K BEIBO-
Iy o ToM, uro CyQ He JIMIIEH TIpaBa paccMaTpHBaTh BO-
Tpocel, koToprie paccMatphBain Coeer besornacHOCTH
Ha ocHoBaumH rnaps V1. KpoMe roro, CoseT Besomac-
HOCTH TIpH MCTIONHEHHH CBOMX ob6s3saHHOCTEH NOIKEH
neftcTBOBaTh B COOTBETCTBHH C NIPHHIIMIAMH MEXTyHa-
POAHOTrO MpaBa.

Cyn — opran, He nogdnHennslit Cosery besonacHo-
CTH, U B CBOeH COOTBETCTBYIOMIEH 06IacTH yperyanpo-
BaMA CIIOPOB PACCMATPUBAET H PEINacT BOTIPOCE! MEX-
JyHapOIHOTO MpaBa COINacHO NPaBOBLIM NPHHLMIIAM U
cynebHoilt MpakTHKe. B OTHOEHUH BOIPOCOB, HAXOMs-
LHXCS HEMOCPETCTBEHHO HA €T0 PACCMOTPEHHH, QYHKIMA
Cyza 3aKIOYaeTcsi B BHIHECEHHH CyeGHBIX pelmeH i B
COOTBETCTBHH C IIPABOM, U OH He BYRET YKIIOHATBECA OT
3TOTO M3-3a TOTO, YTO TOT XE BONPOC HaAXOAWTCH HA
paccMoTpeHnH B CopeTe be3ornacHOCTH. TemM He MeHee
pemenusd, npuuuMaeMble CoBeToM be3omacHOCTH Ha
ocuoBanuu rnapet VII Vcrasa, prima facie umeloT
obs3aTeNbHYI0 CHIY IS BCeX wieHOB OpraHH3alMH
Ob6benuHeHHBIX Haruit ¥ He ABJISIOTCA NPEIMETOM pac-
cmoTpenusa CymoM. Cyaps BupaMaHTpH TIDHXOIMT K
BBIBOZY, 4TO pe3omouus 731 (1992) uMeeT NHIIb pexo-
MEHIATEIBHBIH XapakTep, TOrAa KaK pe3oJuoua 748
(1992) prima facie umMeeT 06A3aTENBHYIO CHIY.

B saknioueHHe 3TOrO MHEHMS OTMEYaeTcd, 4TO Bpe-
MEHHBIe MepH MOTYT OBITH ONpENeNcHH TakuM obpa-
30M, 9T06bl 3TO HE NPOTHROPEUUIO PE30JIOLHH 748
(1992), H yKa3nlBalOTCA TAKHME Mephl proprio motu B
OTHOIIEHHH O6€MX CTOPOH, KOTOpble NpeXOTBPATHIN
651 BO3MOXHOCTE OCTIOKHEHHS HiIM pacIIHpeHHs Cropa,
YTO MOIJIO 6Bl NPUBECTH K YMIPUMEHEHHIO CHIIBI JIIOOOM
u3 cropoH wm obenmmu croponamu. Ilomo6Has Mepa
OCHOBEIBaeTcs Ha craTbe 41 CraTyTa H cTaThax 73, 74 1
75 Pernamenta Cyna.

Hecosnadawowee ocoboe mHeHue cyobu Pandiceabl

Bripakast cBOE HECOBNAAIOIIEE ocoboe MHEHHUE, CY-
nus PaHipkeBa CYHTAET, YTO HACTOAIIMIE CIIOP BRIXOAWT



33 paMKH OTHOINEHHI MesXIy CTOpOHaMH B CIIOpe H Ka-
caeTcs npaBa BceX rocyJapers, — MoHpeanbekoif KoH-
BexiH. C ydeToM cBOero mpasa BHIOOpa B COOTBETCT-
BHH ¢ NpHHIMIOM aut dedere aut judicare 3asBUTEND
uMes1 ocHOBaHMsL s o6pamends B Cyn ¢ npocsboit 06
ONpeNcNeHHH BPEMEHHBIX Mep; 3TO MpaBo ObLIO HeoC-
NOPHUMBIM JI0 [aTHl TIPHHSATHS pe3oionuy 748 (1992).
Kopennoe usMeHeHHe OOCTOATENBCTB, KOTOpOE IPO-
W30MIIO0 TOCTe peTHCTPALHE 3agBlcHns, Oe3 Kakux-ubo
M3MeHeHMit daxTHYeCKHX OOCTOATENECTB Jela, He Io-
spomiio CyIy BHIIOIHHUTD CBOIO IIPaBOBYIO (PYHKIHIO B
MOMHOM 0OBEME €ro ITOJTHOMOUHIA.

OnHako, B oTiHuYMe OT GOJBIIMHCTBA YNEHOB Cypna,
cy[es PaHxeBa cuuTaeT, 4To, IPUHHMas BO BHUMAHHE
DPA3BUTHE NPELEAEHTHOTO NpaBa, CBA3AHHOTO C MPHME-
nenueM cTaTthu 41 CtaTyTa M craThH 75 PernaMeHra, a
TaKXe aBTOHOMHEII xapakTep obpamenus Cyaa k cTo-
pOHaM IO TI0BOIY ONPEHENEHHA BPEMEHHLIX Mep [reno,
Kacatomeecs npoxoda uepes npoaus Bomwoii bemem
(Purnsnousa npotus Januu)], Mepel, 3axmodaromHect,
cpeay Ipouero, B o6paIneHHH K CrOpOHaM, MpeANHCh-
BaIOT UM BbIpaGoTaTh JHHHIO ITOBEJEHHA, KOTOpasd Mpe-
JoTepamana 6Bl OCIOMXKHEHME WIHM DaCIIMPEHHME KOH-
$auxTa. MiMeHHo Takyio nosummio 3anuman Cyx B
nelax o delicmEusx 80EHH020 U NONYEOEHHO20 Xapakmepa
¢ Huxapazya u npomue nee (Huxapazya npomus Coedu-
HenHwix IlImamos Amepuru) 1 0 no2paHULHOM CHOPE.

IMo MHeHMIO CyAbH PanmkeBbl, HOBBE MaclITaGbl
sToil mpobneMbr o3Hawamy, yTo Cy/l HE MOT OrpaHH-
YHTBCA JTACCHBHEIM IIOAXONOM K BEHINMONHEHHIO CBOGH
3aKOHHOH (QYHKIMH, KOTOpas B AKTHBHOM CMBICIC
HoAajacT IOJ JEHCTBHE OCHOBHOro 06s3aTeNbCTBa,
TPeNyCMOTPEHHOTO B IyHKTe 1 craTbu 1 YeraBa Opra-
ausanuu O6renMHeHHBIX Hanwit, a umeHHO o6CTOf-
TeNbCTBA, CBA3AHHOTO C MOJAEpKaHHEM MMpa, B KOH-
TEKCTEe CBOEH poJIH.

Hecosnadarowjee ocoboe muenue cyObu Adorcubons

B cBOEM HECOBIAAIoNIEM 0cOB0M MHEHHH CyHbs AXl-
%HGONIa BBIpaXkaeT COXKaJleHHe I0 TOBOXY TOro, 4TO
Cyx pemenneM GONBIIMHCTBA CBOMX WICHOB OTKa3alCh
OT ONpeAe/icHHs BpeMEeHHBIX MEp, HECMOTpS Ha TO 4TO
JIuBMs NpeIOCTaBUNA eMY HOCTaTOYHEBIE OCHOBAHUSA Js
3TOrO B COOTBETCTBUH C JAHCTBYIOIIMMH MOXOXKEHUAMH
CratyTta ¥ Permamenta Cyna.

On ray6oko ybexmeH B TOM, 4TO, Kaxe ecin 6b1 Cyx
NpHIIET K BBIBOAY O HEOOXOTHMOCTH OTKA3ATh B OI-
pellcieHHH TAKHX MEp M3-3a BO3MOJKHBIX IIOCIEICTBUH
pesomonun 748 (1992) Cosera BesomacHocT, 3Ta pe-

somionMs He co3mana GBI HUKAaKHUX aGCONMIOTHBIX Tpe-
naTcTBUH, He mospolsomux Cyny NpenycMOTpeTE B
CBOEM ITOCTAHOBJIEHHH TAKHeE 3aKIIOYEHHs, KOTOPEIE HE
HMeNTH 6B IBHOTO OTHOIMEHUS K JaHHOM pe30JIIOLHHA H,
6e3yCIOBHO, HE HPOTHBOPEYHIIH GBI CH.

Jlanee on noAuepxuBaeT noaHoMouus Cyna, ocobeH-
HO B COOTBETCTBHH co craTheil 75 ero PernaMenra, no
OTpe/ENeHNIo BPEMEHHBIX Mep Droprio motu, coBep-
ITeHHO HE3aBHCHMO OT TpOCKOBI 3afBHTeNs, Wi obec-
neyeHUA MHpa M 6e30MacHOCTH B OTHOIICHHMAX MEXIY
rocyJapcTBaMH, H B YaCTHOCTH MeXIy CTODOHaMH B
nene. Taxum obpasom, Cyn pendente lite HoioKeH G511
OMpERENUTh BPEMEHHBIE MEPHl Ha OCHOBAHHMH CTaThU
41 CraryTa u crateit 73, 74 u 75 PernaMeHTa ¢ 1EIbI0
NpeIOTBPATHTS BO3MOXHOCTE KaKOro-IH60 OCIOXHe-
HMS WIH PaciIHpEeHH CIIOpa, YTO MOTIO GBI IPHBECTH K
NPHMEHERHIO CHIIBI JI060H M3 CTOPOH WIH 0GeHMH CTO-
poHaMH

Hecosnadarowee ocoboe MHenue
cyovu ad hoc Ome-Kowepu

B cBoeM HecoBrajarommeM ocoboM MHeHMH cyxbs ad
hoc Dnp-KomepH yAend! OCHOBHOE BHHMAaHME IIpaBO-
BHIM OCHOBaHHAM, KOTOpPbIE IO3BOIMIM €My YTBEp-
XIaTh, 4To MyHKT | pesomonun 748 (1992) Cosera
Be30IacHOCTH HE CIENYET paccMaTpUBaTh KakK IOIIOXe-
HMe, BIeKyllee 3a cobol NpaBoBble NOCHEICTBHA IS
jopucauKivu Cyaa faxe Ha ocHope prima facie, u mo-
aroMy TpocsGy JIMBHM 006 OIpeeeHHM BPEMEHHEIX
Mep HEOOXOMMO OLICHHBATh B COOTBETCTBMHM C OOBIU-
HOH cXeMoil, OTpaXkeHHON B CIOXHBIIEHCA CyneOHOH
npakTike Cyna. B cpere HopM, HA KOTOPBIX OCHOBEIBA-
JICE HeJaBHME JeNa, OH IpHIIEN K BbiBomdy, 9To Cymxy
CIEZOBATIO AeHCTBOBATH Proprio motu Ui ONpeNeneHus
Mep, HAIIPABICHHEIX HA TO, YTOORL:

— 0 BBIHECEHMS OKOHYaTelbHoro pemreHns Cyna
062 NOJO03peBAEMBIX, HMEHA KOTOPHIX YCTaHOBIIe-
HBI B X0/I¢ HACTOAIMX CIYIIaHWi, OBLIH NepeIaHsl
TIOf OXpaHy KOMIIETEHTHBIX TOCYA2PCTBCHHBIX OpP-
raHoB [PYroro rocyfapcrsa, KOTOpble B KOHCHHOM
cyeTe MornM 6Bl OGECreYHTh B3aMMOCOIIACOBAH-
HEBIN noaxoAmuit popyM s cyaa HAX HUMH;

— xpome Toro, Cya MoT yka3aTh CleAyIoIee: Kaxaas
H3 CTOpOM [JOJXHA rapaHTHpOBaTh, YTO OHA BO3-
JEPHKHUTCA OT MIPHHATHA KaKHX-THG0 Mep, KOTOphIe
Mornu 6Bl ycyTyOHTE WIH paclIHpUTh CIOP, Npex-
CTaBIIEHHMIH Ha paccMoTpenne Cyla, WM Bocrpe-
MATCTBOBATh HAJUICXKAIEMy OTIIPaBJIEHHIO IIpaBO-
CYIUS.



91. BOIIPOCHI TOJIKOBAHUA Y NIPUMEHEHMS MOHPEAJILCKOVI KOHBEHIIUM 1971
roJIA, BO3HMKIIKE B CBA3M C BO3JYINHBIM MHIMIEHTOM B JIOKEPEM (IH-
BHICKAS APABCKASL JUKAMAXWPHA nporus COEJUHEHHEIX HITATOB AMEPUKH)

(BPEMEHHBIE MEPBGI)

Hocranosjenne or 14 anpess 1992 roxa

B nOCTaHOB/IEHHH, BHIHECEHHOM IIO Jely, Kacaloile-
Mycsl BOIIPOCOB TOJIKOBAHHUA U MpUMeHeHus MoHpealb-
cKkoif xOoHBeHIHH 1971 roma, BO3HHUKIIMX B CBA3H C
BO3NYmMHBIM HHIMneHTOM B Jlokepbu (JluBuiickas
Apa6ekas xamaxupus npotuB Coenunennsix IllTa-
toB AMepukn), Cyx 11 romocamMu npoTeB 5 pemui, 4To
06CTOATENBCTBA [eNa He TpeOyIoT OCYUIECTBIIEHHS €ro
MOTHOMOYHS cOTIacHO craThe 41 CTaTyTa OTHOCHTENB-
HO OTIpENEIIEHHS BPEMEHHBIX MED.

Cyn 3acefal B CIGAYIOMEM cocTape: Buue-npeacena-
tens Ona, ucnonHsomui o6s3anHocrn Ilpencenarens;
Tpencenatens c3p PoGepr Jhxennuurc; cymoy JIaxe,
Aro, llIneGenn, Bemxayn, Hu, OBeHcen, Tapacos, I'nit-
oM, Nlaxabyanuu, Arunap Mogcnu, BupaMaHTpH,
PawmkeBa, Ajpkn6oina; cyans ad hoc Dnb-Komepu.

*
*® *

Ipu romocoBaHuu mnocTaHoBieHHs Cyga OTHOCH-
TENBHO NpOChOBI 06 OmpenfencHHH BPEMEHHBIX MEp, C
KoTopoil o6paThiack JInBHs B CBA3M C BRIUICYTOMAHY-
TBIM JIEJIOM, TOJIOCA PAacnpeleHINCh CIEAyomuM 06-
pasoMm:

TOJIOCOBAJIA 3A: Bure-npencenatens Ona, ucmon-
paromuit o6s3annocTH Ilpeacepartens; IlpegcenaTens
cap Pobepr Ilxennunrc; cyapn Jlaxc, Aro, IlIBeGens,
Hu, Drencen, Tapacos, Tuitom, Iaxabyanuy, Arunap
Mogacnu.

TONOCOBAJIU TPOTHB: cymsu Bemxayn, BHpamaH-
Tpu, ParmkeBa, Apkubona; cynss ad hoc Onu-Komepw.
*

L I

Hcnonusiomuii o6azannocty Ipencenarens Ona u
cynbsa Hu, cOOTBETCTBEHHO KaxJaplii N3 HUX, TIPHIOXKHU-
I K mocraHoBlieHHI0o Cyma CBoe 3afBJICHHE; CYyAbH
JpenceH, Tapacos, I'nitoM H Aruwiap Mogacin npuio-
AWIH COBMECTHOE 3asBJICHHE,

Cynpu JIsixe u Illaxa6yqniuH NPHIOKMWIN K NOCTAHOB-
JIEHHIO 0cOGHIE MHEHHA, a cyibu BemkayH, BupaMaHTpH,
Panmkesa, Amxu6ona u cymps ad hoc Onp-Komepn —
HecoBNajaloliHe 0coOpIe MHEHHA,

*

P

B cBoeM mocraHopienuu Cyj HamoMMHaeT, 4TO 3
mapra 1992 roma Jlupuiickas Apabckas JkaMaXHpHs
Bo36ymuwia feno npotus CoenuHennbix LlTaToB «B OT-
nomennn cropa Mexny JIupmed u CoeIHMHCHHBIMH
IlltaTaMy MO BONPOCY O TONKOBAHHWH M TPHMEHCHHH
MoHpeanbcKoil KOHBEHIHI OT 23 ceHTs6pa 1971 roaa,
BORHMKINEIO B CBA3H C BO3AYUIHHIM HMHIUMACHTOM Hal
Jokep6u, WloTnanmus, 21 nexabps 1988 ropa, B pe-
3yIpTaTe KOTOporo Bonbuioe JKIOpH OKPYXHOro cyla
Coemynennpix 1ITaToB AMEpHKH B OKpYIe Konymbus
14 Hos6pa 1991 roga O6BMHUI ABYX JTHBHICKHX I'pax-
IaH, B Y4aCTHOCTH, B TOM, YTO «OHH TNOJUIOKHIIM B caMO~
ner [aBnakomnanuu «IlaH AMepHKII, creZioBaBIIMIA
peficom Ne 103] 6oMGy, koTopas B30opBaNach, BCICJCT-
BHE 4YETO CAMOJIET Pa3OuICa».

Ianee Cyn usnaraer o6cToATeNBCTBA 3Toro Aena. OH
CCHINAETCS Ha JOBOABI M TIPEACTAaBICHHH, CACHAHHbIE
JluBueil B ee 3asBIEHMHM, B KOTOpOM OHa mpocut Cyn
BLIHECTH pellleHHe H OOBABHTD ClICAYIOnice:

«a@) uTo JIuBMA TMOJHOCTHIO BHINOIHHIA BCE CBOM
o6s3aTenserBa 0 MOHpeanbcKOH KOHBEHIMH;

b) uro CoenunenHple ILITaTBI HapyIIHIH M NMPO-
IOJDKAET HApYINaTh CBOH IOPHIMUECKHE 06A3aTeNbCT-
Ba nepej1 JIuBHeii o cratbaM 5 (2), 5(3),7,8 () n 11
MoHpeanbcKoii KOHBEHIHH;

¢) uto Coemunennble I1ITATHI HeCyT IOPHIHMECKOE
0043aTEABCTBO HEMEJIEHHO [PEKPaTHTh TaKHe Ha-
PyINEHHs ¥ BO3NEPKHMBATECS OT HHMX B GynymieM, a
TaKXKe NPEeKPATHTH PHMEHEHHe 060N CHIIBI WM YT
po3 B oTHomeHun JInBuH, BKIlOYas yrposy CHIOH B
€€ OTHOIIGHHUH, BO3IEPXHUBaTbCA OT MOBHIX Hapymie-
HHUI CYBEpEHUTETa, TEPPHTOPHAIBHOMN LETOCTHOCTH M
NONHTHYecKO# HezaBHCHMOCTH JIHBHM»,

CyXR Taxxe CCBUIAETCA Ha NPOckOy JIuBuu (3aperucr-
PHpPOBaHHYIO, TAK Xe KaK M 3afBJICHHE, 3 mapra 1992
roma, Ho TIO3JHee IO BpeMeHH) 06 OIpeIeNeHHH clie-
IYIOIHX BPEMEHHBIX Mep:

«a)  3anperuTs CoeqMHEHHBHIM IlITaTaM NPHHUMATH
KaKye 6bl TO HH GBIIO MePH! NPOTHB JIMBMU C LENBI0
TIpHHYIMTH WIH 3aCTaBHTH JIMBHIO BRIIATH obBuHse-
MEIX JIHI KakoMy 6B TO HH 6BUIO OpraHy BIacTH 3a
npeaenaMu JIMBHHY; U

b) obecneunTh, 4TOOH HE COBEPLIANOCH IelicTpmid,
KOTOpHIE KakUM-TH60 o6pazoM MOTIH OB HaHECTH
ymep6 npaBam JIMBHM B CBA3H C pa3bupaTelbCTBOM
TI0 CYIIECTBY €€ 3aABJICHID.

Janee Cyx cchbUIAeTCA Ha 3aMedaHMA M TIPCICTABICHHA,
cnenanHbie u JIupneit, 1 CoefHHEHHBIMH IllTaTaMu Ha
OTKpHTHIX CIymaHusx 26, 27 u 28 mapra 1992 rona,
IIOCBSIIEHHEIX PacCMOTPEHHIO Mpock6hl. 06 ompemene-
HHM BpeMEHHHBIX MEp.

3aTeM CyJ MPUHUMACT K CBEICHHIO COBMECTHOE 3a4B-
neHHe, caenanHoe 27 Hoabps 1991 roga CoeTMHEHHBIMH
[llTaramn Amepukn ¥ CoemuHeHHEIM KoponeBCTBOM,
nociie npeabasIeHUA BolbIMM XIOPH OKPYXHOTO Cyla
CoenuHeHHbix IIITaToB AMEPHKH B OKpYre Komymbns
OGBHHEHMH IBYM IMBMICKMM TpaiiaHaM B CBA3H C
YHHUTOXCHHEM CaMoJIeTa aBHAKOMITaHHH «Ilan AMepu-
XoH», crefoaBiero peficom Ne 103; 3aABeHHE TIACHT:

«TIpaButenscrea BenukoGpUTaHHH H CoenHHeH-
Hpix 11ITaTOB 3aABIAKOT CETOMHS, YTO NMPAaBHTEILCTBO
JIMBMM JOIDKHO:!

— BBIAATH JUIA TIPEHAHUA CYAYy BCEX TeX, IPOTUB KOTO
BELABHHYTHI OOBHHEHHSA B COBEPLICHHH TIpECTyILIC-
HHS, ¥ B3STh Ha ce6s OTBETCTBEHHOCTD 33 IelicTBus
JIMBHItCKHX OGHIHMATBHBIX JIMIL;

— MPEXCTABHTB BCIO HMEIOMIyIocs HHOPMALIMIO BCEX
Tex, KTO HECET OTBETCTBEHHOCTH 3a €ro coBeple-
HHe, U 06ECIedMTh TOJIHBIA HOCTYN KO BCCM CBH-
HETensM, AOKYMEHTaM H IPYTHM BEIUECTBECHHBIM
JOKa3aTeNbCTBaM, BKIIIOYas BCe OCTaBIHECH TaCTH
yacoBhIX MEXaHH3MOB;



— BBITUIATHTE HA/JICKAINYIO KOMIICHCALHIO.

HaﬂGCMCﬁ, 910 JIMBHA CBOECBPCMEHHO H ITOJIHOCTBIO
BBIITOJIHHUT BBIIICYKA3aHHEIC TpCGOBaHl{H».

Cyn Takke IPpUHUMAET K CBEICHHIO TOT (akT, 4To
3TO 3afABJICHHE IO CYIIECTBY GBIIIO BIOCIEICTBHH pac-
cmotpeHo CosetoM BesomnacHocrn Opranusauun OOn-
eanueHHEIX Hanui, npunasmum 21 suBaps 1992 ropa
pelomonnio 731 (1992), Ha chepylomMe IONOXEHUS
xoTopoit Cyl1, B YaCTHOCTH, CChIIAETCA:

«bydyuu 2nyboxo obecnokoer pesylbTaTaMH pacciie-
ROBaHHUHA, KOTOPbIE CBHICTENLCTBYIOT O NMPHYACTHOCTH
JOJDKHOCTHBIX JIHI] JIMBMICKOTO TIPAaBHTEIBCTBA H
npuBoATCA B TokyMeHTax Conera Be3onacHocry, co-
IepxalHX oOOpalllcHHEIE K JIUBHICKHM BI&CTAM
npock6rt... CoenunenHoro Koponescra BenmkoGpu-
TaHnH H CeBepHoit Upnangun, Coexnnennrnix llltaTton
AwmepHkH 1 Opannuu [5/23308), B CBA3M ¢ IPABOBBIMH
npoleiypaMH, KacalomMuMUcs HalageHu, CoBepIIcH-
HEIX Ha CaMOJIET aBHakoMnaHHH «IlaH AMepHKIH»,
peiic Ne 103, u na camoner aBHaxkoMmanuu «OHHOH
Ke TPaHCHMOPTC a3pheH», peiic No 772,

2. ewipasicaem enyboxoe cooaneHue NO TOBOXY
Toro dakra, 4TO JHMBMICKOE INPaBUTEILCTBO €Ie HE
OTpearupoBalio JOJKHBIM 06pa3oM Ha BBIHIEYTIOMS-
HYTBIE NPOChOBI O BCECTOPOHHEM COTPYAHMUECTBE B
Jefie YCTAHOBIIEHMA OTBETCTBEHHOCTH 3a COBEpUICHHE
YKa3aHHBIX BBIIIE TEPPOPUCTHUECKNX AKTOB IMPOTHR
caMolieTa aBHaxoMnaHuH «[TaH AMepukany», pefic Ne
103, n camonera aBHakoMNaHuH «FOHMOH J€ TpaHc-
MOPTC aspheH», pelic Ne 772;

3. Hacmosmenero npu3sbleaem IMBHICKOE IIPABHTEb-
CTBO HE3aMEIUIHTENLHO NPeNCTaBUTh HCUEPIBIBAIOLIHIA
OTBET HAa 3TH NpOCcE6Bl, C TeM YTOOHI COJEACTBOBATE
HCKOPEHEHHIO MEXIYHAPOJHOrO TEPPOPHUIMAND. -

Cyn, xayee, IpMHAMAET K CBEACHMIO, 4TO 31 Mapra 1992

roga (4epes TpH OHsl NOCIHE 3aKpeITHA ciiymanui) CoBer
Be3onacHOCTH NIPMHSAN pesononuio 748 (1992), B xoTo-
poit, B wacTHOCTH roBopHrcs, uro Coper BezonacHocTH:

«...

bydyyu 2nyboxo obecnoxoen TeM, YTO JUBHICKOE
NPaBHTENLCTBO KO CHX TOP He NPEICTaBHIO HCYepIIhl-
BAIOINEro H KOHKPETHOTO OTBETA HA MPOCKOEL, cofep-
XKamuecs B €ro pesomonyy 731 (1992) or 21 suBaps
1992 rona,

6ydyuu ybesxcder B TOM, 4TO IpecedeHHE aKTOB Me-
XKIYHAPOAHOro TEPPOPH3Ma, BKIIOYAs T€ M3 HMX, K
KOTOPEIM MPAMO MIIH KOCBEHHO IPUYACTHBI rOCyaap-
CTBa, HMEET CYIECTBEHHOE 3Ha4eHWe MUIA MOoJiepKa-
HHA MEXIYHapOoJHOTO MHpa M 6e30ITacHOCTH,

3asens’ B 3TOM KOHTEKCTE, 4YTO OTKa3 JMBHUIiCKOTO
IIpaBUTENBCTBA MPOJEMOHCTPUPOBATE KOHKPETHBIMH
NEACTBHAMH, YTO OHO OTBEpraeT TEppOPH3M, H B HacCT-
HOCTH €ro YNOpHEIH OTKa3 HMpEeACTaBUTh MCUEPIbIBA-~
IOIMA M KOHKPETHBIH OTBET Ha MpPoch6Hl, cofepkKa-
muecs B pesononuu 731 (1992), npeacrasnser coboit
Yrpo3y MeXIYHapOITHOMY MHDY M 6e301IaCHOCTH,

deticmsys HA oCHOBaHUM rnasel VII Yeraga,

1. nocmarosnsem, 4T0 MMBUICKOE MPaBHTEILCTBO
JAOIDKHO 6e3 KaKMX-ITHGO MANBHEHINHX TIpOMEICHH
BBUNOJIHUTE TIONOXKEHHA NyHKTa 3 pesomonuun 731
(1992) B oTHOMICHHMM NPOCHD, COAEPKAILUXCA B TOKY-
MeHTax S/23306, S$/23308 u §/23309;

2. nocmarnosnsem makxce, 9YTO JIMBHICKOE ITPABH-
TENIBCTBO JOJKHO B3ATh TBEPHOE 06A3aTENLCTBO T10-
JIOXHMThL KOHEl BceM (opMaM TEPpPOPHCTHUYECKHX
JefiCTBHA M NpEeKpaTHTH BCAKYIO NOMOING TEppOPH-
CTHYECKMM TIpYIaM, a TakKxke [OOIDXKHO 6esoTiiara-
TENIBHO KOHKPETHBIMH JEHCTBHAMH TPOXEMOHCTPH-
POBATD, YTO OHO OTBEPraeT TEPPOPHU3M;

3. nocmanoansem, uro 15 amnpens 1992 roma Bce
rocyZapcTBa NMPHUMYT H3JI0XKEHHbIe HHXKE MEpEI, KOTO~
pele 6yayt pedicrBoBaTthk N0 Tex Iop, noka Coser
Be3omacHOCTH HE NOCTAHOBMT, YTO JHBHIiCKOE Ipa-
BHTENILCTBO BBIMOHWIO MOJIOXKEHHS MYHKTOB 1 H 2,
BBIIIIE;

7. npussieaem &ce zocyoapcmea, BKIIOYas rocy-
IapcTBa, He sBIAOMHecs uwieHaMH OpraHu3alHH
O6pemHenHBIX Hatmil, ¥ Bee MexXIyHapOoaHbIE OpTa-
HHU3allMK AefcTBOBAThH B CTPOTOM COOTBETCTBHH C TIO-
JOXEHHAMHM HACTOAIIEH pe3oNIoOLHH, HEeB3Hpas Ha
CYLI[eCTBOBaHUe KaKHX GBI TO HH GBLIO IpaB HIH 065-
3aHHOCTEH, KOTOPhIE IPENyCMaTPHBAIOTCA WIN Haja-
rarorcs JMOOBIMH MeXIYHapOIHEIMH COILJIAINEHUIMH
WM MoOBIMH KOHTPAKTAMHM, 3aK/IIOYEHHBIMH 110 15
anpens 1992 ropa, WM JMIEH3UAMH WIH pa3pele-
HHSIMHM, BELIAHHBIMH JIO 3TOH HaTEI».

Cyx oTtMeuaer, uro B JokyMenrte S/23308, Ha xoto-
pblit JesmaeTca cchilKa B pezoiiouu 748 (1992), comep-
XaTcsi TpeOoBaHMS, INpelbsBleHHble COeINHEHHBIMH
IIratamu Amepuku u Coenutennsiv Koponescraom B
HX COBMECTHOM 3afBIIeHUH OT 27 Hoabps 1991 roga, us-
JIO)KEHHOM BHIIIIE.

CocnaBIHch Ha 3aMeYaHus 1o pe3ononuy 748 (1992)
Cosera BesomacHocTy, mpefcraBieHnsle of6eMMH CTO-
POHaMH B OTBET Ha Npelnoxenne Cyna (a Takxe npej-
craBuTeneM Coenunennex IlltatoB B 6onee paHHEM
coobmenns), Cyn, najee, BIHOCHT CIEXYIONIEE 3AKITIO-
YeHHe:

«IIpnHuMas Bo BHuMauye, uro Cyly B KOHTEKCTE
HACTOAIMX CIYMIAHWH TO PacCMOTPEHHIO NPOochGhI
00 OIpeneNcHHH BPEMEHHBIX MEp MPEICTOMT B COOT-
BETCTBHH co craTheit 41 CraTtyta paccMoTpeTh 06-
CTOATENBCTBA ZENa, IIPEICTAaBICHHBIE €EMY B KAYECTBE
TpeOyIoIMX ONPENETIEHHS TAKHX MED, HO OH HE MOMET
MIPUHATE OKOHYATEIBHBIX peIleHUN Mo ¢akTHueckoit
MIIH NpaBOBOH CTOpPOHE BOMPOCOB, OTHOCAINMXCH K
CYIIECTBY Jli€Nla, a IIpaBO CTOPOH OCIApHBATL TAKHE
BOTIPOCHI Ha CTalIHHM YCTaHOBJIEHHA KOHKPETHBIX O6-
CTOATENBCTB J€Nla He JOIDKHO 3aTParHBaThes pelie-
nuem Cyna,

IIpHHUMAsl BO BHUMaHMe, uto u JIuBua, u Coemu-
Hegnble IlTaTel xak uneHn Oprauusanud O6bemu-
HeHHEIX Hanuwmit o6s3aHpl NpU3HABATE M BEITIOTHATE
pemeHus CoBera Be30IacHOCTH B COOTBETCTBMM CO
cratheil 25 VYcraBa; NMpuHUMag BO BHHMaHMe, HTO
Cyn, paccMaTpHBaIOIIHH Je0 Ha CTagHM CIYIIAHHH
[0 BOMPOCY OO0 OMpPEENICHHH BPEMEHHBIX MEP, CUHTA-
eT, 4TO TaKo€ oDs3aTeNbcTBO prima facie pacrmpo-
CTPaHsETCA Ha pEllIcHHe, CONEPKAILEECA B PE3OTIONNH
748 (1992); 1 npuHHMas BO BHUMaHHE, YTO B COOTBET-
cTBMHM co cratbeii 103 Verapa o6s3aTenscrBa cropoH
B 3TOM OTHOMICHMM HMEIOT NIPEHMYINECTBEHHYIO CHILY
nepex ux OOs3aTENbCTBAMH MO MI060MY JAPYroMy
MEXIYHapOJXHOMY COTNIAMIEHHIO, BKIIOYas MoHpe-
AJIbCKY10 KOHBEHLHIO;

IIpHHHMas BO BHMMaHHe, 4To Cy/, XOTA Ha NaHHO
CTanMH MPOU3BOACTEO 1O NIENY HE TpeSyeT NMpHHATHA
OKOHYATENbHOTO PEUIEHHS OTHOCHTENLHO NMpPaBOBEIX



nocneacTeuit pesomounn 748 (1992) Comera Beso-
NacHOCTH, CYHTAET, UTO, KaKoH OBl HH OblIa CHTYyaLus
IO TIPHHATHSA 3TOM pe30NIOLKH, TIPaBa, HA KOTOPBIC
npetenyer Jiueus o MoHpeanbckoi KOHBEHLMH, HE
MOTYT celiuac paccMaTpHBaTbCid Kak TMoJexKaitie
SAIIKMTE ITYTEM OTIpeeNcHUs BpeMEHHBIX MED,

[IPHHHMas BO BHUMAHHE, 4TO, KPOME TOTO, OIpene-
JIEHHE BPEMEHHBIX MeEp, O KOTOpOM NpocHT JIMBUS, IO
Bcel BEPOATHOCTH, NPHBENO OBl K YIIEMICHHIO NpaB,
KOTOPBIMH, KaK IpejicraBisercs, prima facie mons-
syrorcs Coenunernple IIITaTel B COOTBETCTBHH C pe-
somonueit 748 (1992) Cosera be3onacHOCTH,

NPYHKMMAsA BO BHUMAHHE, YTO BBIHECEHHE PEIICHHSA
IO HacTosAmel npocbbe 0 BPEMEHHBIX MEpax HeE Tpe-
6yeT pemenua CynoM mo6oro u3 ApyrHx BOIPOCOB,
TIOCTABJEHHBIX IIEpEX HUM B XOZE HACTOANIMX CIIyma-
HHUH, BKII09asa BOIPOC O €ro IOPHUCAMKIMHY B OTHOIIE-
HHH ITIPHHATHS K PACCMOTDEHHIO KOHKPETHBIX 06-
CTOATENbCTB A€Na; M MpHHUMAas BO BHHUMaHHUE, 4YTO
pellieHHe, BHIHECCHHOE HA 3THX CIIYLIAHHAX, HUKOMM
06pa3oM He npefpelmaeT Moo TakoH BONPOC M HE
3aTparuBaeT [paBa IPABHTeNbLCTBA JIMBMM M NpaBH-
TenberBa CoemuueHHBIX 11ITaTOB NpeACTaBUTH NOBO-
I(bl 110 TIOGOMY U3 3THX BOIPOCOB,

B CHILy 9THX cOOGpakeHuit
cvn
11 romocamu mpoTus 5

[IOCTAHOBJAET, UTO OOCTOATENHCTBA [eNa HE Tpe-
GYIOT OCYIIECTBJIEHHS €ro IONHOMOYHA COTJIACHO
cTaThe 41 CTaTyTa OTHOCHTENBHO OINpENC/ICHHS Bpe-
MEHHEIX Mep».

3ananenue Buye-npedcedamens O0bl, UCNOAHAIOU{E20
obszannocmu Ilpedcedamens

Hcnonumomuit o6ssannocti Ipencenarens Opa npu-
JIOXKHIT 3asBJIEHHE, cOBNajapomee ¢ pemenneM Cyna, HO
OTpaXaiolllee MHEHHE O TOM, YTO HE CIEJOBAJIO OCHO-
BHIBATH 3TO PEIEHHE HCKIIOYHTENBHO Ha TIOCHEICTBHAX
pezomouun 748 (1992) Cosera Be3onacHOCTH, MOCKOIb-
KY 3TO AaJI0 BO3MOJXHOCTS MPEAMNONOXKHTD, UTO IO NpH-
HATHSL ynmoMsaHyToif pesomouuu Cyx Mor 6Bl crenaTh
JOPHIHHYECKUE 3aKITIOUEHHs], TOCIIEACTBHA KOTOPBIX 6b1-
714 6B1 HECOBMECTHMEHI ¢ pemeHusMH CoBeTa, M B 3TOM
cnyuae Cyz, MOKHO 6bl10 GBI OGBHHHUTH B TOM, YTO OH
He JeHcTBOBal 6oJlee ONMEPaTHBHO. B cloxHBILEHCS CH-
Tyanuu CobeT Be30nacHOCTH, HCXOMA U3 €TI0 COOCTBEH-
HOM NOTHMKH, MOCTYMWI ONPOMETYHBO, HPHHAB HOBYIO
pesomrouio, npexe dem Cya cMOT BBIHECTH COTIIACcO-
BaHHOE peIlieHHE, O YeM eMy TOILKHO OBITH H3BECTHO.

Hcnonusrommit  o6ssannoctH  Ilpeacenartens Ona
yoosnerBoped TeM, uro Cyn obmanan JOpUCIUKLIMEH
prima facie, HeCMOTpPS Ha IIPaBUIIO O cO6MOAEHUH 1IeC-
THMECSYHOr'O CpOKa, H3JIOXKEHHOE B CTATBE 14 (1) Mon-
peaNbCKoH KOHBEHIHMM, TIOCKONBKY 06CTOATENBCTBA
CIOXKHIMCH TaK, UTO HE IO3BOJIMIH NPOBECTH NEpero-
BOpPBI 06 OpraHU3aIMK apOUTPaXHOTro NpoLecca.

TeMm He MeHee CyIIECTBEHHOE paBo, 3aI[HTa KOTOPO-
ro 6bl1a IPeAMETOM XofaTaicrBa, a HMEHHO IIpaBO HE
HOBEPraThcs NPHHYXICHHIO K BbIaue CBOMX cober-
BEHHBIX [paXkiaH, SBIACTCA CyBEPEHHBIM IPaBOM IIO
obmeMy MeXAyHapoOJHOMY MpaBy, TOIJa Kak MpeiMeT
nasBIeHUA JIMBHH COCTaBJISUIM CIElHANBHEIC ITpaBa, Ha
KOTOpBIE OHa IPETEH0BaNa HA OCHOBAHHH Moupeanb-
ckoli xOoHBeHUHH. EcIM HCXOMUTHL W3 MpPHHIMIA, CO-
CTOSIIErO B TOM, UTO IIPaBa, 3alUTE KOTOPbIX mobusa-
AMch B XOJE CHyMAHHH IO BOIPOCY © BPEMEHHBIX

Mepax, JOJDKHB HMETh OTHOIMICHHE K CYILECTBY Jiefla, TO
3To o3Hauaino, yro Cya B moboM ciyyae HoIkeH GhUI
OTKa3aTh B ONpe/JeeHUH yKa3aHHbIX Mep. Takoe Heco-
OTBETCTBHE MEXIY LIENBIO 3asBICHHA H IpaBaMH, 3aIlH-
TBI KOTOPHIX JOOMBANMCE, 110 MHEHHIO MCNONHAIOIIETO
o6sannocT IIpenceaarend, JOMXKHO OBIIO CTaTh OC-
HOBHO# IIPHYHHOMN BHIHECCHHMA HETATHMBHOIO DEINCHHA,
KOTOpo€E A0 NpUHSTH:A pesomormy 748 (1992) Gouo 661
He MeHee YMECTHBIM, UeM IOCIIe €6 TIPHHATHA.

3asnsnenue cyovu Hu

B cBoeM 3asgBieHHH cyabd Hu BHIpakacT MHEHHE O
TOM, 4TO B COOTBETCTBUM C npakTukoH Cyna paccMoT-
penne kakoro-nmu6o Bomnpoca B CoseTe besonacHocTH
He TIPENATCTBYeT ero paccMoTpenuio B Cyzie. HecMoTpa
Ha To uTo 06a 3TH OpraHa paccMaTpHBaJIH OJHH H TOT
e BOTIPOC, UMEIOTCS pa3iHYMs B acHEKTaX, KOTOPhIM
NpMAABaJIOCh OCHOBHOE 3HaueHue. UTo Kacaercd AaH-
poro nena, To CoBer BesonacHOCTH Kak [TONIUTHUECKHHA
opran 6oJibllle 3aMHTEPECOBAH B JIMKBHAUMH MEKIY-
HAPOIHOTO TEPPOPH3MA M MOIICPKAHHH MEXTYHADOA-
HOTO MHpa W 6€30I1acHOCTH, TOTHa Kak MexnyHapoa-
Helif Cy KaK INaBHBIA cyaeGHbIH oprad OpraHusalnu
O6bequuennsix Haumit Goneine HHTEpecyloT TakKHe
IpaBoBBIE MPOLIEIYPH, KaK, HAPUMEp, BONPOCH BEIA-
YM M CyIONpPOM3BOICTBA B CBA3M C IpeCHefOBaHHEM
[paBOHAPYLIMTENEH H OHEHKOW KOMIICHCALMH, K T. M.

B cBs3u ¢ npocsBoit JIuBun 06 onpeacieHHH BpeMeH-
HBIX Mep cynps Hu cchulaeTcs Ha monoxeHus Mompe-
apcKoi kKonBeHuMH 1971 roga o Gopsbe C HE3aKOHHBI-
MM aKTaM¥, HaIlpaBJeHHBIMH IIPOTHB 6€30TmacHOCTH
IPaXIAHCKOH aBHALlMH, Ha KOTOPBIE ONTHPAeTCA JIuBHS.
B cooTBercTBuM co craTheit 14 (1) sToM KonBeHUHH
m06ast M3 CTOPOH B CIIOpe MOXeT 06paTHUThCA K IODHC-
nukumu Mexaynapogaoro Cyza, ecliy B TCUEHHE IECTH
MecsLIeB CO THS IPochObl 06 ap6uTpaxe He ZOCTHTHYTO
cornaieHHe 10 BOTIpocy 06 OpraHM3aluM apGuTpaxa.
B pannom ciydae JIuBHA HpeIOXUNa NEpeNaTh pac-
CMOTpEHHE CTopa B apOUTpax B IIHCEME OT 18 suBapsa
1992 roma ¥ BCEro JMImB YEepe3 MOJATOpa Meciua, a
uMenHo 3 Mapra 1992 roga, po36yauna ageno B Mexnmy-
HaponaHoM Cyne.

Cynps Hu cuuTaet, 4o B npocs6e JINBHM ClefOBATIO
OTKa3aTh MCKIIOYMTEIFHO Ha OCHOBAHMH HEBBINOJIHC-
HUA TPeGOBAHUA O IIECTHMECSTYHOM CPOKE, HE BEIHOCH B
TO K€ BpeMs HUKAKHX PelIeHHH 110 APYIHM BOTIPOCAM.
CrienosaTenbHo, JIMBHs cMOXeT GeCIIPENATCTBEHHO o6-
paTHThCSA 3a MPaBOBOI 3amUToN B CyR B COOTBETCTBHH
¢ MOJIOXEHUsIMH Monpeanbckol KOHBEHIIHH 1971 rona,
€clIM Yepe3 HECKOIBKO MECSLIEB CIIOp OCTaHETCH Hepa3d-
PEIIEHHBIM M €CIIH 3TOTO IOXKENAET 3aBHTCIb.

Coemecmnoe 3aserenve cyoeii Jeencena, Tapacosa,
Tutioma u Azunapa

B cBOeM COBMECTHOM 3asBJIEHHH Cy[bM DBEHCCH, Ta-
pacoB, ['HiioM ¥ Armiap BEIPa3WIH TONHOE COTJIACHE c
pemennem Cyna, HO CAe€nall HEKOTOPHIC ROMOJIHH-
TenbHble 3aMedaHus. OHM NOAUEPKHYIIH, YTO 10 BCTYT-
jgenua B neao Cosera besomacHocTH CoegnHEHHEIS
IlItatel ¥ Coemunennoe KoponeBcTBO HMENHM NpaBo
Tpe6oBaTh OT JIMBHU BELIAYH O6BHHAEMBIX H ¢ 3TOl ne-
ABIO IPUHMMATE JI0GhlE MEPHL, COBMECTHMBIC C MEKIY-
HapomaubeiM npaBoM. Co cBOeil cTopoHsl, JInpua Gslla
BMpaBe OTKa3aTh B BEIA4Ye M HATIOMHUTE B 3TOM CBA3M,
yTO e¢ BHYTpEHHEe 3aKOHONATENLCTBO, KaK M 3aKOHO-
JIATENLCTBO MHOTMX IPYTHX TIOCYAapCTB, 3anpellacT
BBIIaty CBOHX I'PaKAaH.



Jasee aBTOpHI 3asBNeHHA OTMETHIM, YTO B OTHOIE-
HHH JaHHOTO KOHKPETHOrO ciyyas nofo6Has npasosad
CHUTYaUHsa He Oblna NMpHU3HAHA YIOBJETBOPHTENBHOMN
CoseroM Be3omacHOCTH, KOTOPBIA, Npecuemys Uelb
60pE6BI ¢ MEXTYHAPOHEIM TEPPOPH3MOM, AEHCTBOBAT
B paMkaxX raaebl VII Verapa Opranmsammn O6beau-
HeHHbsix Haumif. CootBercrsenno CoBeT 1mOcTaHOBHI,
410 JIMBHS JOIKHA BRIJATH JBYX OOBMHAEMBIX CTPAHAM,
KOTOPEIE 3TOro TpeboBan.

ITpu Takux oGcroATenncTBax cynsu OeHceH, Tapa-
coB, I'miioM u Arunap cumraror, 9o Cyn, BEIHOCA pe-
. IMeHHe TI0 MpockOe 00 onpezeneHHH BpEMEHHEBIX Mep, €
KoTOpOit oBpaTHack JIMBUA B LENSX COXPAHEHMA Mpa-
BOBOI'O NONOXEHHA, CYIIECTBOBABMIEIO NO NPHHATHA
pesomonuii Cosera Besonachoct, a6comotHo o6oc-
HOBAHHO OTMETHII M3MEHEHHC TAKOI'0 MONOXKEHHS B
pe3yabTaTe NpHHATHA 3THX pesomouuii. Kpome Toro,
Cyn Taxke cOBEpHICHHO ODOCHOBAaHHO IOCTAHOBMI,
49TO KaK CIEACTBHE OOGCTOATENHCTBA JAeia He TpebyioT
OCYIIECTBIICHUA €ro NOMHOMOYHS OTHOCHTENBHO OIIpe-
JIeIeHU A BpEMEHHEBIX Mep.

Ocoboe muenue cyovu JIaxca

JaHHble Jena M HeoBXOIHMOCTh BBIHECCHMS Cymom
PCLICHHA MO NpEaBapHTeNbHON Npochbe yXe Ha Ha-
YanbHOW CTAJMH CHyIIaHWA BRIABHHYIH Ha NepeXHHMI
WiaH podneMy IOPUCIMKIMM W HpoGIeMy, OTHOCSH-
IyIoca K TOJIOXKEHHIO, KOTOPOE H3BECTHO Kak sub judice.
®akTHyeckn CyJl CTOMT Ha CTPaXe 3aKOHHOCTH B MeX-
AYHapOIHOM COOBIIECTBE B LIGIOM KakK B paMkax Opra-
Hu3aunH O6bevHeHHBIX Haupit, Tak 1 3a ee npefenaMy.
3anaua Cyna, HECOMHEHHO, 3aKIIIOMACTCA B «OBeCIIeHeHIH
cobniofieHMa MexayHapopHoro nipasa..» (I.C.J. Reports
1949, p. 35). Cyn sBIsETCA €To TNIAaBHEIM GIIFOCTHTENEM.
B nanuom gene Gonee IIMpOKHMii BONPOC O MEXIyHa-
POIHOM TEPPOPHU3ME He TOJBKO OBLT Ha NMOBECTKEe MHA
Cosera BesonacrocTH, Ho U NOBYAWI €ro MPUHATL pe-
somouun 731 (1992) u 748 (1992). BrineceHHOE mocTa-
HOBJIEHHE He ClIedYeT paccMaTpHBaTh Kak oTKa3 Cyaa oT
CBOMX NonHoMouMi. Hesasucumo ot toro, 6yayT mu B
KOHEYHOM CUCTe NPHMEHEHHI CAHKIHMH, TIPeIyCMOTpEH-
HEle pe3omonneit 748 (1992), B moboM cityuae crenmyer
HaJIeATBCA, ITO ABA COOTBETCTBYIOIHMX IIABHBIX OpraHa
CMOrYT IEHCTBOBATh C JOJIKHBIM YYETOM HX B3aUMHOM
NPHYIACTHOCTH K COXPAHEHHIO 3aKOHHOCTH.

Ocoboe mrenue cyovu Llaxabyoduna

B cBoeM oco6om MHeHuu cynps Lllaxa6ymams otmeTil,
uTo JIuBus Bo3GyAHIa COPHOE [€N0 JUIA ONpe/elneHus
BPEMEHHBIX MEP, HO 1IpaBOBBIE NOCIEACTBHA PE3ONIOHH
748 (1992) Cosera BesomacrHoctu cnenanu HeocylIecT-
BHMBIMH IIpaBa, Ha KOTOPsIE NpeTeHnoBanta JIusus. ITo
€ro MHeHHIo, pemenue Cyna cTajio pe3ynabTaToM Kol
JIM3UHU He Mexny xoMnereHuuel CopeTa BesonmacHocTH
H xomneTeHuunerd Cyaa, a KOLIH3HHM MexXIy obs3aTelb-
crpamu JIuBuu no pesomonnn Cobera Be3onacHOCTH
TMOBBIMH e¢ 06A3aTENBCTBAMH 10 MoHpeanbckoi KoH-

BeHIMH. B cooTBeTCTBHM ¢ YeTaBOM, 0BA3aTeIBCTBA TIO

pesomounn Coera BesonacHocTn o6nanaior npeumy-
IIECTBEHHOM CHIIOM,

Cynbs laxabynaus cueln, 4To TpeGOBaHHE OTBETUM-
Ka 0 TOM, 4TO «JIMBHA JOIKHA... CBOEBPEMEHHO H MON-
HOCTBIO... BBILIATHTbL HAJUICKAMYIO KOMIEHCAIHION,
3apaHee Npernonarajlo anpHOpHY YHexIeHHOCTh OT-
BETYHKA B TOM, ¥TO OGBHHAEMBIE BHHOBHBI, TIOCKOJIBKY
BHHOBHOCTh OOBMHAEMEIX 6blia MpPEIIIOCHUIKON OTBET-
CTBEHHOCTH JIMBHHCKOrO rocymapcrsa. Ilo MHeHMIO
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cynsu LllaxabymnuHa, BaxHoe 3HAaYEHHE UMEIOT NOJpa-
3yMeBaeMbie TpeOoBaHHs NPOBECTH OeclpUCTpacTHoe
cyneOHoe pa3bMpaTenbCcTBO B roCyJapCTBE OTBETYHKA.
D70 BHITEKAET U3 NIyOHHHOrO CMBbICTA 3asiBICHMs, HC-
XOJS U3 KOTOPOro MOXHO 6bUIO OB YTBEpXHaTh, 4TO
BOTIPOC O GecnpHCTpacTHOM cyReOHOM pa3bupartenscr-
BE JIEXXMT B OCHOBE BCEX NMPOTHBOPEYMi, CBA3AHHBIX C
TpeGoBaHHEM OTBETYHKA O BbiJaue ABYX OOBHHSAECMEIX;
NpH 3TOM 3asiBJIEHHas NMO3HLHUA OTBETYHMKA COCTOMT B
TOM, 4TO INpoBefeHHE OeClpPUCTPacTHOro cymae6Horo
pasbupatenscrpa B JIMBUH HEBO3MOXKHO.

Hecoenadarowee ocoboe muerue cydou Bedowcayu

Cynbs Moxammen BemxaydH HCXOOMT H3 Haluuus
JBYX COBEpIIEHHO DasHBIX CIOPOB ~— IIPaBOBOTO H
npaxkTHyeckoro. Ilepselif Kacaercss BHIGAYH ABYX Ipax-
JlaH ¥ KaK paBOBOH BONIPOC paccMaTpuBaercs B Mexiy-
HaponHoM CyJie o mpockbe JIMBHH, TOrga Kak BTOpOit
KacaeTcs 6oliee ITIMPOKOTO BOIPOCA FOCYAAPCTBEHHOIO
TEpPOPH3MA, a TAKXKC MEXAYHapOAHONH OTBETCTBEHHO-
CTH JHBHICKOro rocyAapcTBa H, B CBOIO Ouepeldb, pac-
cMaTpHBaeTcs B NnojauTH4eckoM maHe B CoBere Be3o-
nacHocTH no npockbe CoegnnenHoro Koponesctpa u
Coennnennnix lltaTos.

Cynpsa Benxayn cumtaeT, uto JIMBHA HMMeNla MoONHOE
TpaBo nepefath Ha paccMoTperue Cyna ans cyae6Horo
paspeleHus cnop, Kacawooliuifcd BBRIAaYH, TaK e Kak
CoenunenHoe KoponescrBo M Coeaunennsie UlraTn
MMEJIN TIONIHOE IIPaBo MepeaaTh Ha paccMoTpeHHe Co-
BeTa BesomacHocTH Ui MONMTHYECKOTO YperylHpoBa-
HHA CTIOp O MEXIYHapOTHOIH OTBETCTBEHHOCTH JIMBMH.
ITo Muenno cynpy BelkayH, CHTyalMI0 HYXHO BKpATIIE
OXapaKTEpH30BaTh CIEAYIOIIMM 06Pa30M: OH CUHTAET, C
OJIHOM CTOPOHBI, 4TO NpaBa, Ha KOTOPHIE NPETEH0BANA
JluBug, cymlecTBYIOT prima facie M 4TO Bce ycloBHs,
BRINOJIHEHMSI KOTOPBIX o6prHO Tpebyer Cyn and onpe-
JENCHUA BpEMEHHBIX Mep, B JAHHOM JIelte COBMIOEHE!,
NI0O3TOMY 3TH [IpaBa MOTYT OBITh 3aIHINEHL] B COOTBET-
crBuH co crathe 41 Craryta Cyma. MMeHHO 1o 3TOMY
BoOnpocy cyaps BemxayH cienan oroBopkH B OTHOIIe-
HUH IBYX noctaHoBnenui Cyna. OqHaKo CleyeT TaKske
OTMETHTD, 4TO pe3ommouus 748 (1992) Cosera Be3onac-
HOCTH NOIIHOCTHIO aHHYNHpOBaJa 3TH NpasBa JIMBMH,
[pU4eM Ha OaHHOM cTajguM obCyXIeHMs BoIpoca o
BPEMEHHEIX MepaX, MHBIMH CIOBaMM, Ha CTagdM INped-
BapHTENBHOrO May4enus prima facie, cam Cyx He Mor
BEIHECTH MOCIIEIHOE PEMICHHE 110 CYMIECTBEHHO BaXHO-
My BOIIPOCY O IOpHAM4ECKOH CHJIE 3TOM pe3oIolMH, B
pe3ynbTaTe 4ero pe3oNIONHS IONb3YeTCH Npe3yMIIuueii
HeHCTBUTENBHOCTH M JO/KHA prima facie cuHUTaThCA
3aKOHHOM M HMelomelt oba3aTenbnyo cuny. CraegoBa-
TelbHO, OH COTJaceH ¢ pemeHHeM Cyla 1o 3ToMy BTO-
POMy BOIIpOCY.

OxapaxTepnsoBaHHas TaKMM o06pa3oM CHTyalMs,
KOTZla ecTh NlpaBa, 3aClyXWBaIOI[HE 3aIMTHl MyTeM
OMNpEENeHUA BPEMEHHBIX ‘Mep, HO MOYTH TYT X€ aHHY-
JIMpoBaHHBle pe3omonueit CoBera BezomacHocTH, Ko-
TOpYIO CleAlyeT CuMTaTh HdelicTBUTenbHON prima facie,
He COBCEM BIMCHIBaeTCa B paMkM craTbd 103 YcraBa; B
OIpEfie/IECHHON MEPE OHA BBIXOAMUT 32 3TH PaMKH.

C yuerom atoro obcrosrenscra acHo, uto Cyx He
MOT He MPUHATh X CBEJECHHIO CIOXKUBIIYIOCK CHTYAIHIO
M MOCTAHOBMIL, YTO Ha RAHHOM CTaIHM CIYIUAHUH TaKoH
«KOH(IHKT», perynHpyeMblii cratbeit 103 Ycrasa, dax-
THYECKH JIMINAET pe3ylbTaTHBHOCTH NIo6oe omnpemene-
HHEe BpeMEHHBIX Mep. OfHAaKO MOCTaHOBIAIOMIME YACTH
060HMX 1OCTAHOBJIEHHH He OTpaXaloT M3MEHEHHA Beelt
CHTYalHH, IIOCKONEKY B HUX CyZ 3asABNSET, 4TO, YYUTHI-



Bag OBCTOATENLCTBA, Y HErO HET OCHOBaHMI JUIA ocyuje-
cmeneHus €20 NOJHOMOYUS OTHOCHTENBHO OTIPENEIeHNA
BpeMeHHbIx Mep. ITo ouenke cyxsn Bekayu, B JaHHOM
mene 3((peKTHBHOE OCYIIECTBIICHHE 3TOTO HOJHOMOUHA
66110 06OCHOBAHHBIM; OXHAKO, OH TAKXKE OTMEYaET, 4TO
pe3ynbmamyl TAKOTO OCYIIECTBIEHNS GBUIM aHHYIHpPO-
BaHbl pesommonmeit 748 (1992). Takum obpa3soM, Cyabs
BemxayH NpuXomuT (GaxTHUeCKM K TOMY K€ BBHIBOAY,
uyro u Cyl, HCIONb3YS COBEPIIEHHO MHYIO apryMeHTa-
110, HO C YYETOM BHILIEYNIOMAHYTOTO BaXHOIo 06-
CTOSTENBCTBA, BCIEOCTBHE HE€TO0 OH HE OTKIOHAET
npockBy 06 oIpeeNeHNH BPEMEHHBIX MEp, a CKOpee 3a-
ABIISAET, YTO OHHU YTPATHIIH CBOIO Pe3yabmamugHoCs.

Ha oOcCHOBaHMH BHIIIECKA3aHHOTO CyObA bBelxaym
cumraet, uto Cyn He cMor Obl M30exaTh BHIHECEHHS
[OCTAHOBJEHHA O BPEMEHHBIX Mepax C ydeToM 06-
CTOATEIBCTB NPEICTaBICHHOTO eMY JIENa, laxe eCliH pe-
3yMbmampl TAKOTO pEIeHUs Gbuti Obl aHHYITHPOBAHBI
pesomonueit 748 (1992). Cnenyer no6aBuTh, Raxe HO-
TycKas, 4TO GOJBIIMHCTBO MCTIBITBIBANIO ONpE/IeCHHbIE
COMHEHMs, KOTOpble JUYHO OH He pasielsul, OTHOCH-
TelbHO CHOCOGHOCTH rocyaapcTBa, obpamaromerocs ¢
NpochGOH, BEIMOIHUTL TO WIM HHOE NpPEIBApUTENbHOC
Tpe6oBaHte, 06YCIOBIMBAIOLICE ONPEICICHHE BPEMEH-
HbIx Mep, Cy Mor GBI HCIIONIB30BATE CBOU ITONTHOMOYHA
Il CaMOCTOSTENILHOTO OMPpeNIeNeHHs oboit BpeMeH-
HOIi Mepbl, KOTOpYIO OH cden GbI Gonee MOAXOMAMICH,
yeM Te, KOTOPHIX J06UBaeTCs rocyaapcrso, ofpaimaio-
meecs ¢ mpock6oil.

B pesynsrate Cyx Mor 6Hl BHIHECTH pEIleHHE 06 om-
pefleleHMM BPEMEHHBIX Mep, OOpaTHBINMCh KO BCEM
CTOpOHaM ¢ TPU3BIBOM caMoro ofmero xapakTepa, —
He ycyry6naTs u He 3aTarusath cnop. Tak, ecnu npen-
MoJoXkUTh, uTo y Cyla B OTHOIIEHHM HAHHOTO Jena
6LIIM OCHOBaHHS CYMTATh, YTO TO HIM HHOE NpeaBapH-
TenpHOe TpeboBaHue, 0GYCIOBIHBAIOLIEE ONpPEENeHHE
HEeKHX KOHKDPETHBIX Mep, HE BBINIOJIHEHO, TO Y HETO
HMeJICA, IO MEeHBIMIL Mepe, OIUH BBIXOJ, 8 HMEHHO —
yKa3aTh oOIIyl0 KOHKPETHYIO Mepy B (opme obGpamie-
HHA K CTOpOHAM C POcsGoH He yCyrybmnsTs M He 3aTs-
TMBATH CIIOP WIM apPeCOBAHHOTO MM NpU3bIBa 06BEM-
HUTBCA IS paspelleHns CTopa APYXKeCTBEHHBIM MyTeM
1ubo caMocTofTeNnpHo, IH60 ¢ momompio CexperapHa-
ta Opradusanuy OOBEANHEHHBIX Hanuit uiu Jlaru
apabCKyX TOCYHApCTB, YTO COOTBETCTBOBAIO GBI yCTa-
HOBHBIIMITCS B HACTOALIEE BpEMSA TIPAKTHKE.

KpoMe TOro, He MOTIIO JIH ONPEMIENEHNE BPEMCHHOM
Mephbl TaKOTO XapaKTepa — C yYeTOM Cepbe3HBIX TO-
CIIEACTBHIt JAHHOTO Aella — OKa3aThCsl NMPEBOCXOMHBIM
Croco6OM BEIXOAA U3 TYNMKA, BOSHMKILIETO B pe3ylbTa-
Te MpPOTHBOPEYUS MEXTY, C OMHOH CTOPOHBI, bonee
KOHKDETHbHIMH BPEMEHHBIMH MEpaMH, KOTOpbIE CIE/0-
BaJio OBl onpelenuTs CyARy, BHIIONHAS TOXKETaHUA TO-
cymapcTsa, obpaTHBIIEroca ¢ IpockOoi, H, C Ipyrom
croponsl, pesomonueit 748 (1992) Cosera BesonacHo-
CTH, KOTOpas B JII060M ciyyae JHmmia Gsl Takoe 10-
CTaHOBIICHME BCAKOH cHIH? OTo GBIO OBl OTIMYHBIM
CrocoB6oM TIpeoONICHH MNIABHOM TpYAHOCTH, a TaKXe
0Ka3aJ1och OBl HEHCTBUTENBHO MOJIC3HBIM IIarOM, Ipea-
TIpUHATBIM B MHTEpecax Bcex Omarofaps peambHOMY
COEfiCTBMIO B YpEryIHpOBaHHMH CIOpa ¢ MOMOUIBIO
METOHOB, MHCIONb30BAHHE KOTOPBIX TPEACTaBIACTCA
BIIOJIHE pa3yMHBIM.

IToatoMy cynba Bemxayu coxaieet, yro Cyn He cMOT
OTIpE/IENIMTS HU KOHKPETHBIE BPEMEHHBIE MEpEI, 3anpa-
IIMBaeMble rocyJapcTBaMM, o6paTHBIIMMHCA C NPOCH-
60i1, HH 06IIHE MepBI Proprio motu, KOTOpPsIe NO3BONH-
Ju 6bl eMy BHECTM CBOM COGCTBEHHBIHM TIO3UTHBHELH
BKJIaJ B ypPEryIHpoBaHHE 3TOTO cropa. MIMEHHO B CHITy
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BBILIEYKa3aHHOTO OH B KOHEYHOM cueTe He MOT HE IIpo-
Ir'OJIOCOBATh MPOTHB 3THX ABYX MOCT aHOBJICHUH.

Hecosnadaouee ocoboe muenue cyovu Bupamanmpu

B cBOEM HecoBIafaloleM 0COO0M MHEHHH CyIbs Bu-
paMaHTpPH BBIPa3uil TOUKY 3PEHHs ITO obcroaTenbcTha,
Ha KOTOphIE CCBUIANCA 3asBUTENb, NPEACTaBIAIOTCA
prima facie ofecrnedMBalOMUMK OCHOBY JUIA IOPHCAHK-
mvu Cyna.

B s>roM ocofoM MHEHHMM o0pamjaeTcs BHUMaHHE Ha
YHHKAJIBHEIA XapaKTep JaHHOTO JeNia: BIIEPBLIC B Mex-
aynaponubiit Cyn n Coser BesonacHOCTH oOpaTHIHCh
NPOTUBOCTOSIIINE CTOPOHBI OIHOTO M TOTO Xe€ cropa.
B cBA3H ¢ 3TUM BO3HHKIIHM HOBBIE BONPOCEH, KOTOPEIC
HeoOXogMMO OOGCYAHTE B CBET€ COOTBETCTBYIOMIHX
nonHoMoumit Cosera ¥ Cyaa cornacHo YcraBy Opra-
msary O6beauHennbx Hanmit u B cBeTe MX B3aHMO-
OTHOIICHUH,

TTocite M3y4eHHs COOTBETCTBYIOIMX CTaTell YcraBa H,
B 4aCTHOCTH, travaux préparatoires 1o craTbe 24 (2) u (1)
cyIbst BupaMaHTpH B CBOEM MHCHHH IIPUXOJHUT K BHIBO-
1y o ToM, 4To Cy/ He NHIIEH paBa pacCMaTpuUBaTh BO-
Tpocsl, koTopsie paccMaTpupan Coser bBesoracHocTH
Ha ocHoBanuu riaBsl VI Kpome Toro, Coset besonac-
HOCTH TPH MCIIONHEHHH CBOMX OOM3aHHOCTEH JOJDKEH
[eiicTBOBAaTh B COOTBETCTBHH C TIPHHLIMIIAMH MeXIyHa-
pOJXHOTO NpaBa.

Cyn — opran, He nopuuneHnbi#t Cosety Besomnac-
HOCTH, M B CBO€H COOTBETCTBYIOMEH 061acTH yperyiH-
pOBaHHs CIOPOB PacCMaTPUBACT M peIacT BOMPOCEHI
MEXIYHapOAHOTO I[paBa COTJIACHO IIPaBOBBIM MPHHIIH-
naM M cygeGHoH npaktHke. B OTHOIIEHHH BONPOCOB,
HaXOMsUMXCA HETIOCPEACTBEHHO Ha €0 PacCMOTPEHUH,
dynxiusa Cyda 3aKIo4YaceTcs B BBIHECEHHH cyreGHBIX
penICHHI B COOTBETCTBHHU C IIpaBOM, M OH He Oyzmer yx-
JTOHAThCA OT 3TOTO HM3-3a TOTO, YTO TOT Xke€ BOTPOC Ha-
xonuTcss Ha paccMotpeHnn B CoseTe BesomacHOCTH.
Tem He MeHee pellieHus, TpUHUMaeMbie COBETOM beso-
[IaCHOCTH Ha ocHoBauuu riasst VII Yeraea, prima facie
HUMEIOT OBS3aTENbHYIO CHILY JUIL BCeX wieHOB OpraHmsa-
uu O6benuHennsix Hanyit i He ABNAIOTCH NPEAMETOM
paccmotpenns Cynom. Cybs BUpaMaHTpu IDHXOIHT K
BBIBOAY, To pesomorms 731 (1992) nuMeer nuilb peKo-
MEHIATEeNbHEIH XapakTep, TOIAa KakK Pe3oNoUHsd 748
(1992) prima facie uMeeT 0Gs3aTENBHYIO CHITY.

B 3axmioueHHH 3TOr0 MHEHHS OTMEYAeTcsd, 4TO Bpe-
MeHHBIE Mepbl MOTYT OBITh ONPEACICHEl TAKUM obGpa-
30M, YTO6Bl 3TO HE NPOTHBOPEYIUIO PE30JIOLUH 748
(1992), 1 yKasbiBaloTCs TAKHE MEpBI proprio motu B OT-
HOIIEHHM OBEHX CTOPOH, KOTOpBie NMPENOTBPATHIIH GBI
BO3MOXHOCTb OCIOXHEHMS WIH PpacUIMpeHHus CIopa,
YTO MOIJIO GBI IIPMBECTH K MPHMEHEHHIO CHIIBI M000H
M3 CTOpOH WM 00E€MMHM CTOPOHaMH. TTogoGHasa mepa
ocHoBbIBaeTCs Ha craThe 41 CraTyTa u cTaThax 73, 74 1
75 Pernamenta Cyna.

Hecosnadarowee ocoboe muenue cyosu Pandoiceast

Boipaxas cBoe HecoBrajaiomee ocoboe MHEHHME, Cy-
Ibg PaHIKeBa CIATAET, YTO HACTOAIIMHA CIIOP BBIXOAMT
3a paMKH OTHOLIEHHI MEXTy CTOPOHAMH B CIIOpE M Ka-
caeTcs MpaBa BCeX TOCYAapeTB, CBA3aHHBIX MoHpeals-
CKOM KoHuBeHIMeH. C ydeToM CBOEro Ipasa Bribopa B
COOTBETCTBUM ¢ npuHimiom aut dedere aut judicare
sasBUTENb MMeJl OCHOBaHHA 1t obpamenus B Cyn ¢
npocsGoit 06 onpeleleHHH BpEMEHHBIX MEp; 9TO NPaBo
6bLIO HEOCTIOPUMBIM IO JAThl IIPHHATHH PE30JIIOUHH
748 (1992). Peakoe H3mMeHeHHe 0GCTOATENBCTB, KOTOPOS



NPOM3ONUIO NOCHE pPETHCTpanuM 3asBienus, 6e3 xa-
xux-1H60 n3MeHenuit daxTHueckux o0BCTOATEILCTB Me-
Ja, He mo3sBoauno Cyay BBIMOAHHTH CBOIO 3aKOHHYIO
GYHKLHIO B IOXHOM 06beMe ero IIOTHOMOYHH.

OpnHako, B oTnHuMe oT GoapmuHcTBa uieHoB Cyna,
cynns PaHkeBa CUATaeT, 4T0, IPUHUMAs BO BHHMAaHHE
Pa3BUTHE TIPEIEIEHTHOI'C NpaBa, CBA3aHHOIO ¢ NPHUMe-
HeHueM craTei 41 CraTyTa ¥ crathy 75 PernaMeHra, a
TaKXe aBTOHOMHBII XapaxTep o6pamenns Cyna k ¢ro-
pOHaM II0 TIOBOJY ONpeIeNieHus BpeMEHHEIX Mep [aeno,
Kacalomeecsi npoxoda uepes npomue bonvwoti Bemom
(Purnsnous nporTus Januu)), Mepsl, 3aKMOYAIOMIHECH,
cpelu npouero, B o6pammeHu K CTOPOHAaM, IIPEITHCE-
BalOT MM BBIpAaGOTATE JMHUIO IOBEACHHA, KOTOpas 1pe-
HOTBpamana OBl OCIOXHEHHE HIM paciidpeHHe KOH-
¢npxra. FMiMenHo Takyo nosunuio 3aHuMan Cya B
IeIax o Qeticmeusx e0enHo20 U NOYBO0EHHO20 XApaKmepa
¢ Hukapazya u npomue nee (Huxapazya npotus Coedu-
Henuwtx LlImamoa Amepuxit) 1 0 nozpanuytom cnope.

Ilo MHeHmio cyapu PaHmkeBbl, HOBele MaciTabbl
3T0i mpobieMsl o3Hadajy, yro Cyn He cMOT OrpaHH-
YHTECH NTACCHBHEIM NOIXOMOM K ¢BOe# 3aXOHHOM (yHK-
LIHH, KOTOpas B aKTUBHOM CMBICIIE TOANAAET MOX ek~
CTBHE OCHOBHOT'O 00653aTeNbCTBa, MIPENyCMOTPEHHOTO B
nyHkre 1 craTeu 1 Ycrapa Opranmsaiun O6nenuHeH-
HeIX Hanuii, a uMeHHO, NOXACPXKaHUE MHDA B KOHTEK-
cTe cBoei pojy.

Hecosnadaioujee ocoboe mrenue cyobu A0srcubons

B cBoeM HecoBmaalomeM oco60M MHEHHH CyAnpd AQ-
XHOOMa BBIPaXKAET COXaJEHHE II0 IIOBOAY TOTO, UTO
Cyn penieHHeM GOIBIIMHCTBA CBOHX YJIEHOB OTKa3ajicd
OT OIIpENeNICHUS BPEMEHHBIX MEp, HECMOTPA Ha TO YTO
JInBHA npemgocraBmiIa eMy JOCTATOYHBIE OCHOBAHUA IS
3TOTO B COOTBETCTBHH C AEHCTBYIOIMMM TIOJI0KEHHAMH
CraryTta u PernamMenra Cygna.

OHn ray6oxo y6exieH B ToM, YTo, faxe eciu 661 Cyn
NpHIEN K BBIBOAY O HEOOXOMHUMOCTH OTKA3aTh B OIl-
PCACTCHHN TAKHX MEp M3-3a BO3MOXHBIX NOCIENCTBHIA
pesomornuu 748 (1992) Cosera Besomacsocts, 3ta pe-
30IIIOLUA He co3fajla Obl HHKaKUX abCOMOTHBLIX Iipe-
MATCTBHH, He nosponsronx Cyloy IIpeNycMOTpeTh B
CBOEM IOCTAHOBIICHHH TaKHe 3aKIOUEeHHsl, KOTOPEIE HE
HMeJH 651 SBHOI'O OTHOINEHHS K JAHHOM Pe30IOLHH H,
6e3yClIOBHO, He TPOTHBOPEYHIH Okl eif.
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THanee on noguepkupaeT noaHomouns Cyna, ocoben-
HO B COOTBETCTBHH co craThedt 75 ero PernmamenTa, mo
OTpele/IeHHIO BPEMEHHBIX Mep proprio motu, cosep-
IMIEHHO HE3aBHCHMO OT IPOCKObI 3asBHTENA, WA obec-
neueuus MUpa U 6e30TaCHOCTH B OTHOIHEHHAX MEXIY
rocynapcTBaMH, M B YacTHOCTH MEXIY CTOpDOHAMH B
nene. Takum obpasom, Cyn pendente lite momxeH 6nin
ONpENENUTh BPEMEHHBIC MepEl Ha OCHOBE CTaThM 41
Cratyra u crateit 73, 74 u 75 Pernamenta Cyna ¢ ue-
JbI0 NPENOTBPATHTH BO3IMOMKHOCTL KaKOro-nmubo oc-
JIOKHEHHS WIH pacIlMpeHHs Cropa, 4T0 MOrJo Ol mpH-
BECTH K IPHMEHEHHMIO CHIBl Mo60H M3 CTOpOH MM
06eHMH CTOpOHAaMH.

Hecosnadarowee ocoboe muenue cyovu ad hoc
Snv-Kowepu

B cBoeM HecoBmagaomeM ocoboM MHEHHMM cyabs ad
hoc Onp-Komepu yenun ocHOBHOE BHUMAaHHE IIPaBo-
BEIM OCHOBAHMAM, KOTOpBIE IO3BOJIHIH €My YTBEp-
XHaTh, uTo NyHKT 1 pesomommu 748 (1992) Corera
BezonacHoCTH He ClleMyeT pacCMaTpUBaTh KaK IOJIOXKe-
HMe, BllekyInee 3a coboil IpaBoBRIC MOCIECACTBUA A
ropucaukiuu Cyna faxke Ha ocHoBe prima facie, 1 mo-
sToMy npock0y JIMBHM 06 OINpefENeHHH BpPEMEHHBIX
Mep HeOOXOMHMMO OIIEHMBAaTh B COOTBETCTBHHM ¢ OObBIU-
HOM cXeMO#, OTpaxKeHHOM B CIIOXHBIIelica cymeGHOI
npaktuke Cyga. B cBeTe HOPM, Ha KOTOPHIX OCHOBHIBa-
JIMCh HEeJaBHME Jiella, OH IpHIIE] K BEIBORY, YyTo Cyny
CIIEMOBAJIO AEHCTBOBATH Proprio motu JUisk Onpee/ieHHs
Mep, HapaBJIEHHBIX Ha TO, YTOOBI:

— IO BBIHECEHMA OKOHYaTenpHoro pemeHus Cyna
06a nomo3peBaeMbIX, HMEHa KOTODHIX yCTaHOBIIe-
HEI B XOJI€ HACTOSAIMX CAyIIaHUH, ObLIN TIepeaHEl
NOJ OXpaHy KOMIIETEHTHEIX FOCYIapCTBEHHBIX Op-
raHOB APYroro rocyqapcTsa, KOTOphble B KOHEUHOM
cyere MOrIHM Obl oOecnmeuHuTh B3aHMOCOIIAcOBaH-
HBII moxxoxsinuii GopyM AAA opraHHU3alUM CyAa
HaJl HUMH;

— Kpoue Toro, CyJI MOT YKa3aTh clleHylollee: Kaxaas
H3 CTOPOH JOJDXHA rapaHTHpOBaTh, YTO OHa BO3-
JACPXHUTCA OT NPHHATHA KaKPIX-IIHGO MEp, KOTOpEIC
MOTNIH OBl YCYTYOUTH MIH pacUIUpHTE CIOP, TNpel-
craBlieHHBIH Ha paccMoTpeHue Cyma, WM BocCIpe-
NATCTBOBAThH HaIeXalleMy OTIIPAaBICHHIO IIpaBoO-
cynus.



92. JEJO, KACAIOWEECSA HEKOTOPBIX PAMMOHOB 3AJIETAHUS ®OCPATHBIX PY{
B HAVPY (HAYPY uporns ABCTPAIN) (ITPEJBAPUTE/IBLHBIE BO3PAYKEHHA)

Pemenne ot 26 mrous 1992 roaa

B cBoeM pELICHNH OTHOCHTENBHO INPEIBAPHTENbHbIX
BO3paX€HHH, IIPECTABICHHBIX ABCTpANHEH MO Jeny,
KacaloleMycs HEKOTOPHIX DaiOHOB 3aneraHus ¢oc-
darueix pyx B Haypy (Haypy mpoTu AscTpalliu),
CyZl OTKIOHWI BO3paXeHHA ABCTpaJUH, KacalolIHecs
obcrosTenpeTB, IpH KOTOphbix Mexay Haypy u Apcrpa-
Jvel BO3HHMK CIOp IO TIOBOALY PEKYNLTHBALIMHM HEKOTO-
pBIX paiioHoB, rae Ko 1 mons 1967 rona senach Oobprua
¢pocdaTHBIX PyX; OH TakXke OTKIOHHI BO3paXKeHHE,
OCHOBaHHOE Ha ToM, uro Hopas 3enangus u Coenu-
HeHHoe KopoJleBCTBO He SBIAIOTCA CTOPOHaMM pas-
6MpaTenncTBa; M HaKOHell, OH IPHHAA BO3pakeHHE
ABCTpaiuH, OCHOBaHHOe Ha NpuTazanuH Haypy B OT-
HOILIEHHH 3apyOEeXKHBIX aKTHBOB BpHTaHCKOH KOMHCCHH
no ¢ochaTHBIM pyaaM, KOTOpOE SBISIETCH HOBLIM. Ta-
kuM ob6pasoM, Cya 9 roxocamu IpoTHB 4 MOCTAHOBHII,
4yro OH ObNajaeT IOpUCOUKIHMEN paccMaTpHBATh 3afB-
JIEHHE M 49TO 3TO 3afABIICHHE ABJIAETCA NMPHEMIIEMBIM; OH
TaKxKe €IHHOTHACHO IIOCTAHOBWI, 4HTO IPHTA3aHHE
Haypy B OTHOWIEHHHM 3apyOeXHBIX akTHBOB BpHTaH-
CKOM KOMHCCHH 10 (hocaTHBIM pyIaM SBILETCA HENPH-
€MJIEMBIM.

Cyn 3acefan B crenyiomeM cocrase: Ilpeacenarens
cop Pobepr [xennunrc; Bune-npencenatens Ona; cy-
meu JIsxc, Aro, IlIseGens, Bemkayn, Hu, Opencen, Ta-
pacos, I'mitom, Iaxa6ymmun, Arwiap Moacmy, Paux-
#eBa; Cexperaph Banencus-OcnuHa.

"
» *

ITonHbIi TEKCT NOCTAHOBIAIONICH YacTH 3TOTO pellie-
HHA TIaCHT:

«Cvyn

1. a) omxiaonsem eOMHOITIACHO —IIpedBapHUTENLHOE
BO3paXKcHHE, OCHOBAHHOE Ha OTOBOPKe, CAeNaHHOH AB-
cTpajiHeil B ee 3aABIECHHM O NpPHU3HAHHM IOPUCOUKLMH
Cyna o6sa3aTensHOI;

b) omknonsem 12 romocamMH NpOTHB 1 npeABapH-
TeABHOE BO3PAaXKEHHE, OCHOBAHHOE HA TPEANOJIaracMoM
otkase Haypy, OT Bcex npereH3uii B OTHOILICHHH pe-
KyJIbTHBAIlHH palioHOB 3aneranvs ¢pocaTHBIX pyn, rae
Benach no6srua mo 1 urond 1967 ropa (mo o6pereHu €10
HE3aBHCHMOCTH);

TOJIOCOBAJIM 3A: Ilpencenatens csp Pobepr JxeH-
HuHre; cyasu Jlaxc, Aro, IlIseGens, Bemkayn, Hu,
SBencen, Tapacos, Iuiiom, Ilaxabymmux, Arunap
Mouacnu, Paumxkena;

T'0JIOCOBAJIY NTPOTHB: Buue-npencenatens Ona;

¢) omxaonsem 12 romocamu npoTuB 1 mpexBapH-
TeNbHOE BO3pa)KEHHE, OCHOBaHHOE Ha IpEKpalleHHH
oneku Opranuzanun O6peauHenHbix Hammit Hag Haypy;

T'oIoCOBAIY 3A: TIpencenatens cap Pobept Jxen-
Huurc; cympu JIaxc, Aro, 1lIeeGenb, Bemxayu, Hu,
DBedcen, Tapacos, Imitom, WlaxaGymaun, Arunap
Mopacnu, Paunxesa;

T'0JIOCOBAJIM ITPOTUB: Buue-npenceaarens Oxna;

d) omxnonsem 12 romocamy mnpoTus 1 npeaBapH-
TENbHOE BO3paXXeHHE, OCHOBAHHOE Ha HCTEYEHHH CpPOKa
npHeMileMocTH 3asBlieHus Haypy;
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TOJOCOBAIH 3A: Ilpencemarens cap Pobepr HxeH-
munre; cymeu Jlaxe, Aro, IlIseGems, Bemxayn, Hu,
SpeHceH, Tapacos, ['miioM, Ilaxabynaun, Arunap
Mopncimm, Pangxesa;

T'OJIOCOBAJH ITPOTHB: Bune-npeacenartens Ona;

e) omxionsem 12 romocamu NpoTHB 1 mpensapu-
TeNbHOE BO3PAXEHHE, OCHOBAHHOE Ha YTBEpXIeHNH 06
OTCYTCTBHH 106 POCOBECTHOCTH CO cTOpoHbl Haypy;

TOJIOCOBAJH 3A: Tlpencenatens c3p Pobept Hxen-
uuHre; cymen Jlaxc, Aro, IllseGens, Bemxayn, Hu,
SpeHceH, Tapacos, ['mitom, Illaxabynaun, Arwiap
Mogcmu, Panmkena;

TOJIOCOBAJIM TTPOTHB: Bune-npeacegatens Ona;

/) omxaonsem 9 ronocaMH MPOTHB 4 NpenBapHTENb-
HOE BO3paXkeHHe, OCHOBAHHOE Ha ToM (akTe, yro Hosas
3enanmua ¥ CoequHeHHoe KopoiieBCTBO He ABIMIOTCH
CTOPOHAMM pa3bHpaTeNnhCTBa;

TOJIOCOBATM 3A: cyanu Jlaxc, Bemxayy, Hu, Onen-
cen, Tapacos, [utiom, WaxaGyamun, Arunap Moaciy,
Panmxena;

T'OJIOCOBANY TTPOTHB: Ilpencematens cop Pobepr
Jxennunrc; Buue-npeacenatems Opa; cyabw Aro,
IBe6ens, ‘

g) npunumaem eNUHOIACHO MpeJBApPHTENBHOE BO3-
paXkeHHe, OCHOBAHHOE Ha MPHTA3AHMH B OTHOMEHUH
3apy6eXHBIX aKTHBOB BpHTaHCKOMH KoMHccHM IO doc-
(daTHEIM pYyKaM, KOTOPOE ABJIACTCA HOBBIM;

2. nocmanosnsem 9 rolocaMu POTHB 4, UTO HA OCHO-
BaHMH MyHKTa 2 craThy. 36 CraTyTa Cyna oH obnagaer
IOPUCIMKIMEH pPacCMaTpUBATh 3afBIEHHE, IIOJJAHHOE
Pecniy6nuxoit Haypy 19 mas 1989 roma, u 4To ykasaH-
HOE 3asIBJIHHE SBJISeTCA IIPHEMIEMBIM;

T'OJIOCOBAJIH 3A: cynnu Jlaxc, benxayu, Hu, OBeH-
ceH, Tapacos, Tuitom, [llaxaGynmuH, Arunap Mozacax,
Panmkesa;

TONOCOBANY TPOTHB: Ilpemcemarens cap PoGepr
Ixennunrc; Buue-npencenatens Opa; cyasu  Aro,
11Ise6ens;

3. nocmanosnfAem SIXVHOTJACHO, HTO TIpHTA3AHHA B
OTHOMLIEHHH 3apy6eXHEIX aKTHBOB BpUTaHCKOH KOMHC-
cuu no docdaTHEIM pyaaMm, BoiIBHHYTOe Haypy B ee
MeMopaHayMe oT 20 ampens 1990 roxa, sBuserca He-
MPHEMIIEMBIMY,

*

* K

Cynpa [axaGymaus NpHIoKWI K PEMIEHHIO 0co60e
mHeHue; Ilpencematens cap Pobepr [xennunrc, Bu-
ne-npexnceaarens Oxa H cyapy Aro u llseGens npuio-
JHITH K PELlEHHIO HECOBIAAAIonMe 0coOBIe MHEHUA.

]

1. Hemopus dena
(nyHkTH 1-6)

B ceoem petternn Cy HanoMuHaer, aro 19 mas 1989
rona Haypy o6patunace B Cekperapnar Cyna ¢ 3asB-
JICHHEM O BO3GYKICHHH Jena IpOTHB ABCTpaJIHH B CBA-



BOINPOCE O PEKYIBETHBALUM TeX paiioHOB, rae no 1 Hiond
1967 roma Benacy mobbiya docdarnsix pyx. Haypy
BIIEpBBIE OCNIOPHIIA 3Ty NO3ULHIO B MAChMEHHOH (popme
e 6 okTAGpsa 1983 roaa. Tem He MeHee B IIPOMEKYT-
Ke MEXJAY 3THMHM JaTaMH, Kak yTeepxaanocs Haypy u
He ocnapuBalock ABcTpanueif, 3TOT BONPOC IBaXKIbI
cTaBIICA Npe3ufeHToM Haypy nepel KOMIETEHTHBIMH
OpraHamMH ABCTpaJIMH. YUHTHIBAf XapaKTep OTHOMIEHHIH
mexay Haypy u ABcrpanueii, a Takke NmpeINpHHATHIC
BpIIEYKa3aHHble mary, Cym cuuTaeT, 4TO 3adABIICHHE
Haypy He craHOBMTCA HENPHEMIIEMBIM MO HCTEYECHHH
BpEMEHH, OJHAKO B Hajiexamee Bpems Cyn IOOIDKEH
NpEROCTaBHTh TapaHTHH, YTO 3aJEpPXKa €O CTOPOHBI
Haypy B nmojade 3asBleHHsA HUKOUM 00pa3oM He TIpHYM-
HHT Bpefia ABCTpaJIMM B OTHOIIEHUH KaK YCTaHOBIIEHHS
(akTOB, Tax M ONpeAeIeHH CONEPKAHHA IPHMEHHMOTO
npasa.

5. Cyn Takxe CUHTaeT, YTO M IIATOE BO3paXcHHE AB-
CTpaJIMH, CBOAAIIEECS K TOMY, uTo «Haypy AeiicTBoBana
HEMOCIIEROBATEIbHO U HEXZOOPOCOBECTHO B OTHOLIEHHH
PEKYJIBTHBALMI» U 4TO MO3ToMYy «Cyay cremyeT, BO Hc-
NOTTHEHNE CBOMX IHCKPEIHOHHHIX TIpaB M B IOATBED-
JKIeHHEe 000CHOBaHHOCTH cyaeOHOI MpoNenypHl.., OTKa-
3aThCA OT PACCMOTpEHMA MpereH3uit Haypy», ZomkHO
6BITH OTKIOHEHO, NOCKOJILKY 3asBieHne Haypy 65uto
HpefcTaBlIeHO HajjexamuM ob6pasoM B paMKax JocC-
TYIHBIX AN Hee CPEICTB NMPaBOBOM 3aIMUTHl U He 6BUIO
JONYIEHO HUKAKOTO 310ynoTpebiaeHus cyae6HoHi npo-
LeAypOii.

1. Bospaosicenue, ocnosannoe na mom, umo Hoeas 3e-
aanous u Coedunennoe Koponeecmso He aeasiomes
cmopoHamu pazbupamenscmea
(nyHkTH 39-57)

6. 3atem Cyn paccMaTpuBaeT BO3paXKeHHE, OCHOBaH-

HOe Ha ToM, 4To HoBas 3enaugus u Coenunerntoe Ko-
PONEBCTBO He ABIAIOTCA CTOPOHAMH pa3bHpaTeIbeTBa.

J1s OUEHKH AEHCTBHMTENIBHOCTH 3TOTO BO3PaXKeHHA
Cyn npexne Bcero CChUIaeTCi Ha peXUMHl MaHIaTa H
OIIEKM H MOPATOK UX NpUMeHeHHA B oTHomeHnu Haypy.
OH oTMeYaeT, 4TO NPaBUTENbCTBA TPEX CTpaH, YNoMs-
HyTBIX B CornameHun o6 oneke, 00pa3oBEIBAIN, TIO YC-
noBuAM camoro CorjanieHHs, «yIpaBIsIOMYIO BIaCThy
B oTHomeHuu Haypy; uTo 3Ta B1acTs He oGl1agana Mex-
IyHapoRHOM NMpaBOCy(OBbEKTHOCTHIO, OTIIMYHON OT MEX-
TyHapoJHOH NpaBOCYOBEKTHOCTH Ha3HAUEHHBIX TaKHM
o6pazoM rocymapcrB; M 4YTO CpeOW 3THX T[OCYAApCTB
ABCTpalns Mrpasa coBepIIeHHO 0coBYIO pollb, Olpe/e-
neHHylo CorxameHHeM o6 omneke 1947 roma, Cornaie-
HuaMH 1919, 1923 u 1965 rofos, a Taxke NPaKTHKOI.

Cyn oTMeuaeT, 4T0, KaK NpENCTABIAETCH, IIpeIBapPH-
TEJIbHOE BO3paKCHHE ABCTPAIHM B 3TOM OTHOIICHHH
COINEpPKUT HBA acIieKTa, IEPBbIH H3 KOTOPBIX MOXHO
paccMOTpeTh BKpaTIe. Bo-niepBhIX, ABCTpanus yTBEpXK-
JaeT, YTO TOCKOIBKY npeTeH3nu Haypy ocHOBaHEI Ha
NnoBeJleHHH ABCTPAJIHU B KaYeCTBE OJHOIO M3 TpeX ro-
cymapcTB, 06pa3yIomux ynpaplsIolylO BIACTh B COOT-
BeTcTBHH ¢ CornameHneM o6 orneke, TO H OTBETCTBEH-
HOCTh B JAaHHOM Cllydae HOCHT Tako# XapakTep, YTO
IIpeTEH3Hs MOXET OBITh TIpEeNBLABICHA 3THM TpeM IO~
CyAapcrBaM JIMIOb COBMECTHO, @ HE OOHOMY M3 HHMX B
otaensHocTi. ITo mMHenmio Cyna, He 6bUIO IPHBEIEHO
HUKaKHMX OCHOBaHMH, 0 KOTOPHIM IIPETEH3MIO, NpPEeNb-
SIBJICHHYIO JINIIb OZHOMY M3 3THX 'TPeX LOCYAapCTB, Cle-
IyeT OOBABUTH HemnpuemeMo#t in limine litis Tombko
MIOTOMY, YTO B 3TOH NPETEH3HH NTOJHUMAKOTCA BOTIPOCH
YTIpaBJIEHHs TEPPHUTOpHEH, KOTOPOE OCYIIECTBIAIOCH
BMECTE C IBYMA APYI'HMH rocymapcrBami. Hennss or-
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pHLIATh, 4TO ABCTpalIHsA B Ka4eCTBE OQHOTO M3 TpeX ro-
CyHapcTB, 06pa3OBBIBABIIMX YNPABIAIOIIYIO BIIACTD,
obnamana onpeaeleHHBIMH obs3atenncTBaMH no Co-
riaieHuio o0 oIeke, U HUYTO B XapakTepe TaHHOrO
CornamreHns He npensrcTeyer Cymy paccMaTpHBATh Ipe-
TEH3HIO O HAPYLIEHHH 3THX 0053aTeIbCTB ABCTpalTHeii,

Bo-BTOpBIX, ABCTpaIHA yTBEPXIaeT, 4TO, TOCKONbKY
Hosas 3enanaua u CoemuHeHHoe KoposeBcTBO BMecTe
¢ Hell 00pa3’oBBIBANIM YIIPABIAOINYIO BJIACTh, TM06oe
pemenne Cyma, Kacawomieecs NpEANonaraeMoro Hapy-
IIcHHA ABCTpalveii ee obs3atenscTs Mo CornameHHio
06 omneke, Hen3GexHo BiedeT 3a coboii BEIBOX 06 OCBO-
GOXKIEHHN ABYX OCTaJbHBIX rocydapcTB OT HX o6s3a-
TEIBCTB B 3TOM OTHOIIEHMM, 4TO IPOTHBOPEUHIIO 6kI
OCHOBOIIOJIAraloieMy TIPHHUMITY, COTIacHO KOTOPOMY
ropucauKLpsa CyJa BHITEKAET HCKIIOUHTENBHO U3 COrTIa-
cust rocymapcTB. CoOTBETCTBEHHO, BOSHMKAET BONPOC,
Moxer 11 Cyq, ipUHUMas BO BHUIMaHHE 0XapaKTepH30-
BaHHBIH TakuM 06pa3oM pexuM, 6e3 cormacus Hosoit
3enangnu U CoemuneHnoro KopolnlepcTBa paccMmatpn-
BaTh 3afBJICHHE, IOJAHHOE NIPOTHB OXHOM ITUMIL ABCT-
panum.

Hanee Cyn uzydaeT cBoe cOGCTBEHHOE MpPELEAEHTHOE
MpaBO MO BOMpocaM IogoOHoro ponxa [gema, kacaio-
IHeCA MOHemapHozo 30/loma, 6bléeseHHo20 u3 Puma e
1943 200y (pemBapHMTENbHBIH BOIIPOC), deiicmeuti oeH-
HO20 U NONRYBOEHHO20 Xapaxmepa 6 Huxapazya u npomug
nee (Huxapazya npotuB Coedunennvix IlImamoe Ame-
PUKU) W Cnopa 8 OMHOWEHUU CYXONYMHbIX U MOPCKUX
2panuy u 2paruy mesxcdy ocmposamu ( Carveéadop/I'onoy-
pac)]. OH ccbllagTcd Ha TO, 9TO, CO CBOEH CTOPOHBI, Ha-
LHOHAJBHBIE CyObl Yallle Bcero obnamaloT HeoOxomu-
MEIM [IPaBOM BBIHOCHTb TIOCTaHOBJIEHHE proprio motu o
TIpHUBIIEYEHHM K ey TPeTbHX CTOPOH, KOTOPEIX MOKET
3aTparuBaTh BHIHOCHMOE pELIEHHE; M YTO TaKoe pelle-
HME []aeT BO3MOXHOCTD ypPEeryJIupoBaTh CHIOp B IIPHCYT-
CTBHH BceX 3aMHTEPECOBAHHBIX cTOpOH. OH TaKkKe CUu-
TaeT, YTO B MeX/IYHapoaHoM IuiaHe CyJX TeM He MeHee
He obyazaeT TakuM npaBoM. Ero JopHCOHKINA 3aBHCUT
OT cOTNacus rocyJapcTB, H, cieroBaTenbHo, Cyn He
MOXET 3aCTaBUTh TOCYAAapCTBO INpPEACTATh Nepel HUM
Jaxe IyTeM BOBIeUeHHs ero B npotiecc. OgHaKo rocy-
JapcTBO, He ABJAIONIEECS CTOPOHOH B Aene, BpaBe 00-
pPaTHThCA € MPOChOOH pa3pelllnTh eMy BCTYIIHTH B IeJI0
B COOTBETCTBMH cO cTaThel 62 Cratyra. Ho oTCYTCTBHE
TaKOH NMpochOBl O BCTYIUICHHH B EJI0 HHKOUM 00pazoM
He MewaeT Cyay BHIHECTH cynebHOe pellleHHe 10 Ipen-
CTaBIICHHBIM Ha €r0 PAcCMOTPEHHE IPETCH3UAM, IIpH
YCIIOBHH 4TO 3aKOHHBIE HHTEPECHl TPETHETO IOCYXapCT-
Ba, KOTOPBIE, BO3BMOXHO, OyIoyT 3aTpOHYTH, HE COCTaB-
IAOT caM TpeaMeT uckoMmoro pemeHus. Korma Cyn
yTOJTHOMO4eH AEeHCTBOBATh NOAOGHBIM 06pa3oM, HHTe-
PECHl TPETBEIO IOCYJApCTBa, HE ABJAIONIEIOCH CTOPO-
HOH B Jene, 3alUNIAIOTCH ITIONIOXEHHAMM CTaThbH 59
Craryra Cyaa, B xOTOpoil IpeqyCMaTpHBAETCH, 4TO
wpemeHne Cylia 00sA3aTENbHO UMb AA YIaCTBYIOIMX
B JielIe CTOPOH U JIMIUb 110 JAHHOMY HEJY».

Hanee Cyx NpUXOOMT K BBIBOZAY, UTO B HACTOAIIEM JIe-
sie unTepecsl Hopoit 3enangun u Coemqunensoro Kopo-
JIEBCTBAa HE COCTABJIAIOT IIPEAMET CyHeOHOTO pelleHus,
MOMJIEKALIEro BEIHECCHHIO [0 KOHKPETHBIM o06crof-
TelbcTBaM 3aasieHus Haypy, H 4TO, XOTA 3aKIIOUEHHE
Cyma 0 HaJM4YMH WIIH COREPXXaHHH OTBETCTBEHHOCTH,
Bo3NlaracMoil Haypy Ha ABCTpaiIHIO, BIIOJIHE MOTJIO ObI
HMETh TOCHEACTBUA AN NPABOBOrO IOJOXEHUSA IBYX
JOpYTHX 3aHHTEPECOBAHHBIX FOCYNAPCTB, HET HEOGXOIHU-
MOCTH B BBIHECEHMH KaKOTO Obl TO HH OBIIO 3aKmioye-
HHA 0 TAKOM NIPaBOBOM IOJIOKEHHH B KAUECTBE OCHOBEI
nng pemenus Cyna mo npereHsuaMm Haypy x Ascrpa-



muu. CootBercTBeHHo, CyI He MOXET OTKasaTbCA OT
OCYIIECTBIECHHS CBOEH IOPHC/MKLIHH, H BO3PAXKEHHE, BbI-
IBMHYTOE B ITOM OTHOINEHHMM ABCTpailved, NOIKHO
6BITh OTKJIOHEHO.

IV. Bospascenus no nogody npumssanui Haypy & om-
Howenuy 3apybesicuvix axmusos Bpumanckoi xo-
Muccuu no pochammvim pyoam

(mynxtH 58-71)

7. Haxonen, Cym paccMaTpUBAaeT BO3pa)keHHS, BBI-
_ [BMHYTEIE ABCTpaJIMelt 10 MOBOJLY NMPHTA3aHMIH Haypy
B OTHOUICHMM 3apyOEXHEIX akTHBOB BpuraHckoi Ko-
muccun To (ocdaTHeIM pyfaMm. B 3akmouuTenbHOM
4acTH CBOEro MEMOpaHOyMa Io cyliecTBy nena Haypy
npocuT Cy[1 BEIHECTH peleHHe ¥ OO BABHTE, UTO

«Pecny6nka Haypy uMeeT 3aKOHHOE IpaBO Ha pas-
MemieHHble B ABCTpalIHM 3apybexHble akTMBH bpu-
TaHCKOM KoMHccHM 110 ¢ochaTHEIM pylam, KOTOpbIE
GBUIH paclipelelcHbl M MCIONb30BaHbl B COOTBETCT-
BMH C TpexcTopoHHHM CorfalieHHeM, 3aKIIIOUCHHBIM
9 dpespans 1987 roga»

N 4TO

«TOCYapCTBO-OTBETUAK 0043aHO MPOU3BECTH Hajiec~
)aniee BO3MEILICHHE 3a yIep6, NMpHUIMHEHHBIH Pec-
ny6nuxe Haypy B pesyneTaTe... HEpU3HAHHA I1paBa
Haypy Ha 3apyGeXHble aKTHBbl BpHUTaHCKOH KOMHC-
cuu 1o pocaTHEIM pyaamy.

BpuraHckas KOMHCCHA MO (pochaTHEIM pyaam Q30
yupeXIeHa B COOTBETCTBUM CO_CTaThei 3 CornarnueHus
oT 2 miona 1919 rona mexmy CoenuneHHbIM Kopornes-
crBoM, ABcrpanmeit 4 HoBolt 3enaHjunei, mpuieM npa-
BUTENHCTBA KAXIOTO M3 IapTHEPOB Ha3HA4YWIH B CO-
craB KoMuccHM 1o ofHOMY yYacTHHKY. Ota Komuccus
OCYIIECTBIUIA YNpAaBIEHAE IPEANPHUATHEM, KOTOPOMY
6bla nopydeHa pa3paboTka 3anexedt pochaTHON pyaBl
Ha octpose Haypy.

ABCTpanus, B 4aCTHOCTH, YTBEpKHaer, UTO IpUTA3a-
Hye Haypy Ha 3apy6exHbie aKTHBEI BpHTaHCKOH KOMMC-
cuM 1o (pochaTHBIM pyAaM HENpPHEMIIEMO, MOCKOIBKY
OHO ABIISETCA HOBBIM M BIIEPBBIC M3JI0KEHO B MEMOPaH-
xyme Haypy; uto Haypy He HOkasalla Haluque Kakod-
Iu60 pealbHOM CBAZM MEXTY 3THM [pPHTA3AaHHEM, C
OIHO# CTOpOHBI, U €€ IPETEH3HUSAMH OTHOCHTEIBHO
npennonaraemoro Hecodmonenns CornaneHus 06 one-
K€ U PEKyNbTHBAIMH PaifoHOB Ko6bIYH (GochaTHBIX PYA
— ¢ Ipyroif; H 4T0 JaHHOE MPUTA3AHHE HaIPaBJICHO Ha
TIpeBpAIIEHHE CIIOpa, NPEACTABICHHOTO HA PaccMOTpe-
Hue Cya, B ciop, KOTOPBIH HMel GBI HHOR XapakTep.

CyI NpUXOAHUT K 3aKIIOYEHHIO O TOM, UTO NPHTA3a-
Hus Haypy B OTHOLICHMH 3apyGexHBIX aKTHBOB Bpu-
TaHcKko#t KoMuccuM 1o (dochaTHRIM pyAaM SBISIOTCA
HeTpHEMIIEMBIMH, TIOCKOJIBKY OHM 110 (opMme M cyniecT-
By 06pa3yloT HOBYIO INpETEH3HIO, M IpeaMeT CIopa,
MIEpBOHAYANBHO IIPENCTABIEHHOTO Ha pacCMOTpPEHHE
Cyma, 6sn 6b1 W3MeHeH, eciu 651 Cyx MpHHAT K pac-
CMOTPEHHMIO 3Ty NPETEH3HIO. B 3T0i CBA3M OH CCELIAETCS
Ha myskT 1 cratbu 40 Cratyra Cyma, B KOTOpPOM
IIpeNyCMaTpHBAETCA, YTO B 3asBIEHMM JOJKEH OBITH
YKa3aH «IIpeIMET CIIopay», M Ha IMYHKT 2 CTaThH 38 Per-
namenta Cyna, B KOTOPOM COZepKHTcA TpeGoBaHHE,
yTOo6hl B 3aABJIEHHH TOYHO YKAa3BIBAJIOCH «CYIICCTBO
MIPETEH3UI.

-Taxum o6paszoM, Cya MOCTAHOBJAET, ITO BBHIABHHY-
Toe ABCTpajiieil NpeIBapUTENbHOE BO3PaXEHUE 110
3TOMy BOIIpOCY BIIoJHE 060CHOBaHHO M yTo Cyay HET
HEoOXOIMMOCTH PacCMaTpHBATE B JJAHHOM ciiydae Apy-
THE BO3paXkeHHA ABCTpaluM, KacaloIluecss XOBOJOB
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Haypy B OTHOIIGHHMH 3apyGeXHBIX AKTHBOB Bpuran-
cKolt koMHccHH o ochaTHRIM pyaaMm.

Ocoboe mHenue cydvu Hlaxabyoouna

B cBoeM ocob6oM MHeHuH cynbs IlaxabyiuH H3lo-
M TIPMYMHEL, TI0 KOTOPEIM OH COTTTACHIICA € PELICHUEM
Cy/ia OTKJIOHHTB TIpeIBAPUTENBHOE BO3paXKEHHE Ascr-
paNHM, OCHOBaHHOE HA TOM MOBOJE, UYTC 3asfBJICHHE
Haypy sBisiercs HENMpHEMIEMBIM, IIOCKOIBKY Hogas
3enangusa ¥ CoemyiHeHHOe KOpONEBCTBO HE Y4aCTBYIOT
B Jlele B KauecTBe cTopoH. 1o ero MHeHMIO, 06s3aTeNb-
CTBa NPaBUTENBCTB ITHX TpeX rocyaapcrs no Coria-
menuio 06 oneke GBUIM CONMAAPHEIMH, BCIEACTBHE YETO
TIPETEH3NH MOTYT OBITh NMPEIBABICHE! U onHoii ABctpa-
sun. KpoMe TOTO, OH CYHTAET, 4To, axe eciu Obl yka-
3aHHBIC 00A3aTENBCTBA OBIIIM COBMECTHBIMH, BCE PABHO
TI0 3aKOHY 3TO He MNpernsTcTBOBaNo Obl MPeXBIBICHUIO
TpeTeH3ui OnHOM I ABCTpaniu. OH TaKKe CIHTaeT,
YTO, XOTA BO3MOXKHOE CyAeOHO€E PCIIeHHE TI0 CYHIECTBY
Jena poTHB ABCTPATIMH M MOTIIO GBI OCHOBBIBATBCA Ha
psiZie MOTHBMPOBOK, KOTOpBIE MOXHO 6b110 65l pacmpo-
crpanuts Ha HoByro 3enananio 1 CoeIMHEHHOE Kopo-
JIEBCTBO, TAKHe MOTHBHPOBKM AEHCTBOBAIM Obi JIMINB
Ha ypOBHE TIpeliefieHTa B T060M Jiene, KOTOpoe MOIJIo
6BITH OTHEIBHO BO30YxeHOo Haypy NpOTHB 3THX ABYX
rocyapcTB; camMH 10 cebe OHM ObUIH GBI HEOCTATOY-
HBIMM ISl BEIHECEHHs CyJeGHOTO pelIeHHs 1o Jely o6
OTBETCTBEHHOCTH 3THMX JABYX rocynapers nepen Haypy.
CrnenoBaTelbHO, BOIPOC O MPAaBOMOYHOCTH OCYINECTB-
nexms Cy/IoM IOpUCIUKIIMH 1O 3TOMY JIeNny B OTHOLICHHH
TOCY/IapCTB, He ABISIOLIMXCS CTOPOHaMH pa3bHpaTent-
CTBa, HE BBI3HIBAET COMHEHHUIA,

Hecoenadarouee ocoboe muenue Ilpedcedamenn
capa Pobepma Hocennunzca

IMpencenatens JHKERHUHIC BBIpasHI Hecornacue C
pemenueM Cyna OTKIOHHTH BO3PAXCHME Agncrpanumy,
OCHOBaHHOE Ha ToM, uro HoBas 3enaHmus u Coenn-
HeHHoe KOopoNeBCTBO HE SABIIAIOTCA CTOPOHAMH cyne6-
Horo pasGuparenscrBa, MaHZaT Ha NpaBlICHHE Haypy
6bu1 nepema B 1920 roxy «Ero BpHTaHCKOMY Bennue-
cTBy»; o CornamenHio 06 oneke 1947 rona Ha3Haya-
NIHCB: .

«ITpaBurenscrsa Apcrpanuy, Hosoit JenaHgnu K1
CoemuuentHoro Koponesctsa (B AanbHeMIeM HMEHYC~
MBI€E «yTIpaBJIAIOas BIACThy») B KAYECTBE COBMECTHOH
BJIacTH, KoTopas OyOeT OCYIIECTBIAThH YNpaBJIeHHE
3TOH TeppUTOPHEH».

Hopas 3enanmua u CoenunenHoe KoponeBcTBO o6puIN
IBYMs U3 TPEX YIIEHOB BpHTaHCKOH KOMHMCCHH I10 ¢oc-
(daTHBIM pyAaM, M OHH BMECTE C Asncrpanueii 6sUIN
Taxxe ydacTHHKaMu Kan6eppckoro cormameHHs 1667
roja.

Takum o6pa3oM, 3aKoHHBIe HHTepecs Hopoit 3enan-
nun 1 Coenpnenoro Koponescrsa B 3TOM BONIpOCE Ha-
CTOJIKO TECHO TIEpellIeTaoTCs ¢ 3aKOHHBIMH MHTEpe-
caMM ABCTpalWH, 4TO OHH «MOTYT HE TOIBKO
3aTparuBaThcsl B PENICHWM, HO H COCTaBIATH caM Npel-
meT Takoro pemmerns» (I.C.J. Reports 1954, p. 32), a 310
Gpi0 GBI HapylleHHeM INPHHIHIA KOHCEHCYaJIbHOTro
o6ocroeanus ropucauknvia Cyna.

Hecosnadarowee ocoboe MHeHue
Buye-npedcedamens O0vl

B cBoeM HecopmamaileM oco6oM MHeHWH Bu-
ne-npefcenateab Ofia aHANM3MPYET HCTOPHYECKME CO-



6r1THs, paccMoTpeHHble CyaoM, H HarlAQHO NMOKa3hiBa-
€T, NMOYEMY er0 BHIBOJBI, CACIAHHBIC HAa OCHOBE 3THX
COOBITHH, OTIIMYRIOTCA OT NpHHATOr0 Cy0M pEUICHHA.
TIpu pexume onexH BO3MOXHOCTh pPEKYIbTHBALHH
paitoHoB, rae Benach mobwida QochaTHbIX pyH, MOA-
PoGHO O0CYXIalack B COOTBETCTBYIOMMX opraHax Op-
raHmzam O6venuHennsix Hanmi — eIHHCTBEHHOIO
dopyMa, Ha KOTOpoM Moria GBITH IpenbsABleHa Mpe-
TEH3HMA OT uMeHH Hapona Haypy. TeM ne meHee B KaH-
6eppckoM cornaileHny, MoJ KOTOPHIM Bce YYaCTHHKH
MOCTaBH/IM CBOM NOANNCH HaKaHYHE NMpPENOCTAaBICHHA
He3zaBucuMocTH [Haypy], 06 3ToM BOIpOCe He TOBOPHT-
cfl HY CJIOBa, HE paCCMATPHBAIICA OH M OTHENbHO, IIpH-
HUMas BO BHUMaHHe, 4TO B TOT KPUTHUECKHH MOMEHT
Haypy He oroBapuBalla CBOX) MPETEH3UIO OTHOCHTENID-
HO pEeKYJILTHBAUMM OTIPEACICHHBIX paiOHOB, MOJIYaHHE
no sroMy noeoxy B CornalieHHH MOXHO HCTOJIKOBATh
KaK nojlipazyMeBaeMbli oTka3. KpoMe Toro, B Xxome
npenuit no npobneme Haypy B Cosere no Omneke Bo-
NpoC O PEeKYJIBTHBAIHN 0OCYXIalcd HEOJHOKPATHO, H
BCe k¢ B KOHEYHOM cuere COBET NMPH BEIHECEHHH PEKO-
MEHIAlHH O TIpeKpalleHHH ONIEKH He 3aHA KaKoH-Tn60
MO3UIMH N0 3TOMY Bompocy. He cuenana atoro u T'e-
HepalbHasg Accam6lies NpH YTBepKACHHH YKa3aHHO
PCKOMEHAAlMH, XOTA NaHHBIH BONMPOC ONMH MIM [Ba
pa3a YIOMHHaJlIc B BRICTYIUIEHHSX. B pesymsTaTe OT-
BETCTBEHHOCTH YIIPABJIAKINCH BIACTH, 3 TAKXKE NpaBa H
06513aHHOCTH YIPABISAIONIETO GBUTH MOJHOCTBIO aHHY-
JIHpoBaHEl pesomtormeil 2347 (XXII) or 19 nexabpsa
1967 roga, 4TO MONOXHIIO KOHEI[ JOOBIM TIPETCHIHAM,
BO3HHKAIOIIMM U3 nmpuMeHeHHA CorfaleHus o0 oreke.
CremoBaTensHO, TAKOTO pojd NMPETEHIMH TOCYIAPCTBO
Haypy He npenssasuno.

MoxHO 6BUIO HaXe HpPERNONOXHTE, YTO HE3aBHCH-
Moe rocygapcrso Haypy npeqbaBHT HOBYIO IIPETEH3MIO,
OIHaKo, Mo kpakiHeH Mepe mo 1983 roma, HM 0 KakmX
MpeTeH3uIX OQHUMAILHO He 3asBiaanock. CTOmp mu-
TeILHOE MONYaHHe JenacT HelelecooOpa3sHbIM MpPHHA-
THe CynoM peleHus O NMPU3HAHHM MPETCH3NH TPHEM-
nemol. He npunumana Haypy M HMKaxux Mep IO
PEKYIBTHBALIMH paiioHOB, rae Ko6kda gochaTHeIX pyR
BeJIach Nocjie oOpeTeHMd €10 He3aBHCMMOCTH. [1o MHe-
HHIO BHue-npencepatens, Takoe NOBeNeHHE B COYETa-
HUH C OTCYTCTBMEM JONXHOIH 3a0OTIMBOCTH HE HaeT
Haypy npaBa yTBepXpmaTh, uTO ABCTpanus HeceT OT-
BETCTBEHHOCTH 34 PEKYJIBTHBALMIO ONpeNeeHHbIX paii-
OHOB, e Bedach HoOpra ¢ochaTHEIX pyd B NEPHOR
OTEKH.

CootBercTBeHHO Bmue-npencematens Onma cuHTaer,
g1o Cyay clieqoBalio HOINEPXATh BO3PAXEHHs ABCT-
PajlMH, OCHOBaHHBIE Ha IIpeAmollaraeMoM OTKase, Ipe-
KpamcHHH OIIEKH, HCTEYEHHH OMPEAENEHHOro Cpoka M
OTCYTCTBHM JOOpPOCOBECTHOCTH. DaxT €ro roNoCOBaHUs
TIIPOTHB OTKIIOHEHHMS BO3PAaKEHHs, OCHOBAHHOIO HA He-
y4yactun Hoso#t 3emannuu u CoepnHennoro Kopones-
CTBa B pa3bHpaTenbCcTBe, He 03HAYal, OMHAKO, UTO OH
6€3yCiTIOBHO MONEPKHBAET ITO BO3PAKEHUE, [IOCKOMIBKY,
TIO0 €0 MHEHHIO, 3TOT BOMNPOC CIHIIKOM TECHO CBA3AH C
CYIIECTBOM JeNa, YTOGHI pemars ero Ha NpeIBapHTelhb-
HOM 3Tarle.

Hecoenadaroujee ocoboe Mrenue cydou A20

Cyapst Aro COXasieeT, YTO HE CMOT TIPHCOEMHUTECS K
TEM CBOHM KOJ1lIeTaM, KOTOPBIE FOJIOCOBAIIH 3a pellicHHE
Cyna, MOCKOJIbKY, IO €r0 MHEHHIO, CYIIECTBYET Hellpe-
OJIONIMMOe IPOTHBOPEUHE MEXY IBYMs dakTamu: Hay-
Py NPeNCTaBHIIA 3asBJIeHHE TONBKO MPOTHB ABCTpaNH,
HE BO30yXHIaf NpH 3ToM HeNo NMpoTHB CoeIMHEHHOro
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Koponescrsa U Hopoii 3enaniauH, HECMOTPS Ha TO YTo
cnavana Jlura Hamuit, a saTeM Opranusauus O6nenu-
Henubtx Hanuil Mopy4HilH COBMECTHO TPEM Pa3IHYHBIM
rocynapcrBaM — COeIHHEHHOMY Koponescrsy, Apcr-
pamnu ¥ Hopolt 3enasfini — Ha OCHOBE MOJIHOTO Ipa-
BOBOTO paBeHcTBa ynpasienne Haypy.

IMockonbky 3T0 Tak, Cyoy clleoBalo MOMIEPHKaTh
Tpe/BapUTElsHOE BO3paXeHHe ABCTDAHH, OCHOBaH-
HOE Ha HeydyaCTHH B pa3bHMpaTeNbCTBe ABYX M3 Tpex
rocyJapcTB, Ha KOTOPBIX 6bl1a BO3NOXEHA OMeKa Hap

Haypy.

Bo36yous Jielo TMpPOTHB OXHOM NMINL ABCTpamuu,
Haypy TeM cambiM nocTaBiia Cyx nepes HeIpeoonu-
MOIt TIpoGeMoif OIpECNeHH BO3MOXHEBIX 06s3a-
TeNIbCTB ABCTpAIHH B OTHOLIEHHH PEKYIbTHBAIHNH Tep-
putopur Haypy 6e3 ONHOBpPEMEHHOTO OTpENENeHUs
TAKHMX X€ OOH3aTENBCTB IBYX IPYTHX TOCYHApCTB, He
ABJISIOMMXCA CTOpOHAMM pa3bupatenscrpa. OmHaxo
pemenre Cyna no xano6aM NpOTHB OJHON MHMIUb Ap-
CTpaTMH HeM30EXKHO 3aTPOHET IpPaBOBOE IIONOXEHHE
Coemunennoro KoponescrBa u HoBoit 3enanguy, to
ecTh NpaBa H 00A3aTeNbCTBA 3THX OBYX IOCYNApCTB.
Ecnu 661 Cyn ycTaHaBIHBall 4acTh OTBETCTBEHHOCTH,
BBIMAJAIONIYIO Ha JONi0 ABCTpanuH, TO OH, TAKHM 00-
pa30oM, KOCBEHHO YCTaHaB/IMBAJ 6k H OCTANBHYIO YacTh
OTBETCTBEHHOCTH, BEIMAJAIONIYIO HA JOMIO OBYX IPYTHX
rocymapers. axe ecin 661 Cynm MOCTaHOBHI — BIIPO-
yeM, Ha BECbMa CIIOPHOM OCHOBaHHH, — YTO ABCTpa-
JIMH TIPUJETCS HECTH BCIO TONHOTY OTBETCTBEHHOCTH B
JaHHOM BOIMpPOCE, TAKOE pEllieHHe B PaBHOH CTENeHH
HeH36eXHO H CTOJIb XKe HellpueMIeMbIM o6pa3oM 3aTpa-
ruBago 6Bl MpaBoBOE MOJIOXKEHHE IBYX TOCYNApPCTB, HeE
ABNAIOLUIMXCA CTOPOHAMH pa3bHpaTenbcTBa. B mobom
ciyyae ocymectsiieHue CyIoM ero IOpHCAMKIMH JTHIIH-
110 681 ero Heo6X0TUMO KOHCEHCYaNbHOM OCHOBBI.

Hecosnadarowyee ocoboe mrenue cyovu Illsebens

ITo yrBepxuaenuio cyabu 1l1se6ens, BoIpa3sHBIIETO He-
cornacue ¢ pemenneM Cynia, XapaKTepHBI#H 11 JaHHOTO
Jiella BOMpOC COCTOHT B TOM, MoxeT i CyH, xoraa He-
CKOIILKO TOCYAapcTB OGBHHAIOTCA B COBMECTHOM (HJIH
CONMIAapHOM) COBEpIIEHHH KaKoro-muGo akTa, ABISIO-
IIerocs IIPOTHBOMNPABHBIM MO MEXEYHAPOIHOMY IIpaBy,
a Mepef HHUM MpENCTAl0 JMIUb ONHO M3 3THX Trocy-
JApCTB, MPUCTYIIATD K BHIHECEHHIO PELICHUS B OTHOIIE-
HHH TIPHCYTCTBYIOINETO IOCYNApCTBa, NaKe EC/N ycTa-
HOBIIEHHE €rO OTBETCTBEHHOCTH MOXET MNOBIEYb 3a
coboit wmH moBnedeT GaKTHYECKOE YCTAHOBIEHHE OT-
BETCTBEHHOCTH OTCyTCTBYyIOIero rocymapcrsa? IIpH
OTBETE Ha 3TOT BONPOC MCTOYHHMKH HUACTHOIO NpaBa H
aHaJIOTHM OKaXKyTcsl [MOYTH GecrioNe3HBIMH, NOCKOIbKY
B HalIHOHAILHOM IIpaBe IOPMCHUKIMA fBjserca 003
TENBLHOM, TOTHa Kak B OTHolleHHM maHHoro Cyma oHa
MMeeT KOHCEHCYabHBIN XapakTep.

I'TaBHBIM MpPELENEHTOM ABISETCA IEI0 O MOHEMAPHOM
3of0me. B 3TOM Jiene peruenye 06 OTBETCTBEHHOCTH OT-
cyrcrByromeit Anbaunu 6510 BpeMeHHOH M JTOTMYHOMH
NIPeANOCHUIKON BBIHECEHHS PEIICHHS IO Jely B OTHO-
INEHHH TIPUCYTCTBYIOMX CTOPOH, TOrMa Kak, feccrop-
HO, B HACTOfINEM [eie YCTAHOBIIEHHE OTBETCTBEHHOCTH
Hoso#t 3enauaun wnn Coemunennoro Koponescrpa He
CIY>KMT NPEAIOCHIIKON I YCTAHOBIECHHS OTBETCTBEH-
HOCTH ABcTpanuu. CyR HeybequTeNb HO MpHAAET TaKo-
My OTIHYHIO TUCTIOSHTHUBHYIO CHly. IIpoH3BORUTCA JTH
YCTaHOBIICHHE OTBETCTBEHHOCTH OTCYTCTBYIOIIETO TIO-
CyJapcTBa B NPERIIECTBYIOIIEM IOPSIKE HIH OXHOBDE-
MEHHO —- 3TO HEBaXkHo. Baxnee To, sBnsgeTCA JIM yCTa-
HOBJICHHE 3aKOHHEIX IIpaB NPHCYTCTBYIONIEM CTOPOHBI



(paKTHUECKMM YCTAHOBJICHHEM 3aKOHHBIX IIpaB OTCYTCT-
BymomIeif CTOPOHDI.

Ccpuika Cyna Ha cBoe pemenue 1984 roga mo xeiy o
deticmeusx 60eHHO20 U NONY80eHH020 Xapakmepa 6 Hu-
Kapazya u npomus Hee HEYMECTHA, TIOCKOIbKY 3TO pe-
IeHHe 6bUI0 OIMHOOYHBIM KaK B 3TOM, Tak H B HEKOTO-
pbIX IOpyrux oTHomeHusx. B Tom Jeme Huxaparya
Bo36yauiIa uck TonbKo mpoTHB CoenyHeHHbIX ITaTos,
XoTd OHa yTBepxpana, 4yto CanbBamop, I'oHmypac M
Kocra-PHka IpuHUManyu akKTHBHOE y4acTHE B IIPEATIO-
naraeMeIX npasoHapymeHusx. Co cBoeif croponsl, Co-
enuneHHble IIITaThl YTBEPXAAH, UTO OHHA JCHCTBOBAIIM
B MOPAIKE KONIEKTHBHOH caMOOGOPOHBI BMECTE € ITH-
MM TpeMs TOCyHapCTBaMH, YTOOH! MPOTHBOCTOATh MO~
phiBHOMY BMemaTenbctBy Huxaparya, xotopoe GbLI0
PaBHOCHIIEHO BOOPYXEHHOMY HanalieHH1o0. B 1986 roay
Cyx mo cymecTBy fena IOCTAaHOBHI HE BO3Jararh Ha
Huxaparya HHKako# OTBETCTBEHHOCTH 3a NepelpaBKy
OpYXHs depe3 €ro TEppUTOpHIO MoBcTaHuam CanbBa-
nopa. Ecnu paccMaTpmBaTh 3TO CyilebHOe pellleHHe
BMecTe ¢ pemenneM Cyxa 1984 roga o ToM, uto Cans-
Bajtop, Fonxypac u Kocra-Puka 6yayT samuineHs mo-
TIOKEHUAMH cTaThbH 59 CraTyTa OT MOGBIX HETaTHBHBIX
TOCIEACTBHIl PEIlIEHHA 110 CYIIECTBY e]1a, BBIHECEHHOTO
mpotus CoenuueHnpix IITaToOB, TO CO3MaeTcs BIEYaT-
JICHHE, YTO YETKOE H3JIOXKeHUE (aKTHIECKOTO pemICHUA
Cyna 1986 roa 68110 HEYETKMM H3IOXKEHHEM QakTHUE-
cKOH Tpenmocsuiky ero pemeHusa 1984 roga. 6o, mo-
MycKas MpaBHIABHOCTh (aKTHUECKHX yTBepxkaeHHui Co-
exnHenHbIX IlITaToB u CansBagopa B 1984 roxy, 6pu10
SICHO TOTHa M SCHO TENepb, UTO CTaThA 59 He mpemoc-
TaBJseT HMKAKOW OLIyTHMO# 3alIMTBI TPETBUM TOCY-
IapcTBaM, OKa3aBIIMMCH B TAKOM MONOXeHHH. EciH 65
CoennuennbiM IliTaTaM NpHMOLIOCH NPEKpaTUTH TOX-
nepxky CanpBazopy BO HcmoiHeHue peitenus Cynma
1986 roxa, TO MpPaBUTENLCTBO MOCIEXHETO, YbH HHTEPE-
CBI BOBCE He OBLIM 3alMINEHE] B CHIIY CTaThU 59, MOTIIO
6Bl TIACTh TOJ{ CTPEMHUTENBHBIM HATHCKOM IIOBCTAHIICB,
MONYYAIOMIMX CTOJb 3HAYHTEIBHYIO MOJIEPXKKY €O CTO-
ponH Hukaparya.

o yreepxnennio cynbu IlIBeGens, HeCMOTpA Ha He-
oqHokpaTHoe oTpuuaHue Huxaparya B Cynme daxrta
OKa3aHHA €10 KaKoH-THOO MaTepHalbHOH NMOMICPIKKH
CalpBafIOPCKUM TIOBCTAHIIAM M  COOTBETCTBYIOIIHE
KIATBEHHBIE 3aBepeHus, Cyly NMO3IHEE CTallO H3BECTHO,
YTO OTKPOBEHHMs M TpU3HaHHA TNpaBuTenbcTB CoBeET-
ckoro Coro3a 1 Hukaparya mpoieMOHCTpHpPOBAIH pe-
aJlbHOCTE M 3HAYHTENBHOCTh TaKOi MaTepHallbHOH
MOMIEPXKH M, CIIEXOBATENIBHO, 6ECrONe3sHOCTh CTaThH
59. CraTtycy IpeluereHTa, KOTOPEIM MOLJIo OBl CTaTh

pemenne Cyna 1984 ropa, 6vu1 HaHeceH elne GoNbIIMiH
ypOH felicTBusMH, pennpuHsTeiME Hukaparya B 1986
rofy M IMPOTHBOPEYAINHMH €€ YTBEPKIEHHIO B XOJ€
cnymanus B Cyne nena 1984 roga, 6yATo ee NpeTeH3HH
HarpasieHbl Tonbko NpoTHB CoenuueHHbx IlTaToB.

HHpIMH cnoBaMM, HHTepechl Ge30MacHOCTH Trocy-
JAapCTB, pagd KOJVIEKTHBHOH caMOOOOPOHEI KOTOPEIX,
xax yTBepxpanock, CoenuHeHnuie ITaThr neficrposa-
11 B 1984 romy, GplmH Tax ke TECHO, a TO M elle TECHEE
CBA3aHBl C «CAMUM IIPEIMETOM JeNay, KaK H HHTEpechl
Anbanuu B Jene o MoHemaproM 3onome. Kpome Toro,
IPELEAEHT B IEJIe O CHOPE 8 OMHOUIEHUY CYXONYNIHbIX U
MOpCKUX 2panwy u 2paruy medxcdy ocmposamu, IO BCeH
BHIUMOCTH, IPOTHBOpPeYHnT 3aKmodcHuio Cyla 110 Ha-
CTOSIIEMY OeTy.

QakTBl IO HACTOAUEMY Jelly BIOJHE ONpPEACICHHO
CBHAETENLCTBYIOT O TOM, uTo Haypy B nieprox JeHcTBus
peXuMa MaHJaTa H OTIEKH HaXOAUIACh NIOf YIIpaBJIeHH-
€M YIpaBlfiolielf BIACTH, TIPENCTABICHHON ABCTpalu-
eit, HoBoit 3enawmueii 1 CoenuHeHHbIM KOponeBCTBOM;
YTO IO YCIOBHSAM PETYIHPYIOLIHX MX OTHOIIEHHA MEX-
IYHaPOXHO-TIPAaBOBHIX TOKYMEHTOB ABCTpallus B €IU-
Hoo6pa3HOM mHopsJiKe AelicTBoBama «or obimero mme-
HM» YKA3aHHBIX TpeX TIOCYXapcTB H «OT HMEHH»
ynpaBIAIOLIeH BIaCTH KaK 4acTh TOTO, YTO B 3THX HO-
KyMeHTaX MMEHOBAJIOCh «COBMECTHOMH BlIacThion. Ilpa-
BMTEILCTBA TpEX TOCYJAPCTB Ha3bIBAHCh ¥ CUHTAIHCH
«IpaBUTEIbCTBAMH-IIapTHepaMu». Bee coobruenns, ka-
carommecs pexuMa MaHIaTa M OIEKH, LHPKYTHPOBAIIH
He MexIy ABcrpanueii u Jluroit Hauuit umu ApcTpaiu-
eif 1 Oprauusauueit O6vepuHeHHbBIX Hanuit, a Mexmy
TPEXCTOPOHHEH YIpaBisollieH BAACThIO U 3THMH Opra-
m3arusMu. CaMH onepanuu 1o JoGbie ochaTHEIX
PYIl OCYIECTBISUIMCh MOI PYKOBOACTBOM bpHTraHckoi
KoMuccHH o ¢ocharHeIM pylaM, kKOoTopas NpencTaB-
Js1a MpaBHTEILCTBA 3THX Tpex rocyxapcers. Haypy ca-
Ma peryispHO yTBEpXKIala, YTO He OKa ABCTpajud, a
yIpaBJIAIOLIas BIACTh — TPH NPaBHTENLCTBA-NIAPTHEPA
-— HECeT OTBETCTBEHHOCTb 3a BOCCTAHOBJICHHE TeppH-
TOpHM paifOHOB, B KOTODBIX Bellach Ho6br9a docdar-
Helx pya. Korma Haypy Bo36yauna Helo TOJIBKO Ipo-
THB ABCTpalnd, OHa O(MIHANLHO IIOBTOPHIA CBOH
ananornusele npereHsuu K Hosoit 3enapaun n Coenn-
HeHHoMy KoponeBcTsy.

Taxum 06pasoM, pemrerne Cyna 06 oTBETCTBEHHOCTH
ABCTpanHy NIpeACTABIACTCA PABHOCHIBHEIM DEILEHHIO
o6 oTBercrBeHHocTH HoBoit 3enannuu 1 CoexHHEHHO-
ro Koponepcrpa, TO €CTh roCyJapcTB, HE IMPeICcTaBIIHX
meper Cyzom. Ilo arolt IpHuUHHE CymONpPOM3BOJCTBO
MIPOTHB OHOI ABCTpPaJIHH ABNAETCA HENPHEMIIEMBIM.

93. CIOP B OTHOIIEHHUM CYXOITYTHBIX U MOPCKUX I'PAHMI] 1 T'PAHULT MEXKY
OCTPOBAMM (CAJIbBATOPTOHAYPAC: BCTYILIEHUE B IEJIO HUKAPAI'YA)

Pemenne ot 11 cenrsdps 1992 rona

Kamepa, o6pa3oBanHas CyjoMm I paccMOTPEHHs
Jena, Kacaromerocs crmopa Mexxay CanpBagopoM H
TFongypacom co BcrymineHueM B geno Hukaparya B oT-
HOLIEHHH CYXONYTHBIX M MOPCKHMX IpaHHLl M IpaHHII
MEX]IY OCTPOBaMH, IIPEXIE BCErO MPHHSIA K TIPOU3BOJ-
CTBY JeJIO O MPOXOXIEHUH INOrPaHHYHOM IMHHUH Ha OC-
MApHBAEMBIX CYXONYTHBIX Y4YacTKaX, PaclONOXEHHBIX
mexny CanbBamopoM ¥ 'onpypacom. 3aTeM OHA BBIHE-
Clla peIIcHHE O TIPABOBOM CTaTyce OCTPOBOB 3allMBa
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doHceka, a TAKXKE O TIpABOBOM C€TAaTyce MOPCKOro Nnpo-
CTpaHCTBA B IIpelenax H 3a IpeaciaMH 3aMEBIKAIOIICH
JIMHHH 3TOr'O 3aJIHBAa.

* *

Kamepa 3acemana B CIENYIOILEM cocTaBe: cyaps Cer-
Te-KaMapa, Ipencenatens kamepsl; Ilpencenarens cap



Pob6epT Mxenunnrc; Bune-npeacenatens Ofa; cympy ad
hoc Banrukoc, Toppec BepHapjiec.
*
* ok

TlomHBIM TEKCT OCTAHOBNAIONEH HACTH 3TOTO pelle-
HMS TIACHT:

«425. Tlo npuumuaMm, HIIOXKEHHLIM B HACTOALIEM
pellieHHH, B Y4aCTHOCTH B IyHkTax 68-103,

KAMEPA
eIMHHOTTIACHO

nocmarnoensent, YT0 MOTrpaHMYHAs JIMHHSA MEXOy
Pecriy6nuxoit Dnp-Canspagop u Pecnybmunkod ToH-
Iypac B IIEpPBOM CEKTOpE MX oOmeit rpaHuIbl, He On-
pelcnennas B crathe 16 O6mero norosopa 0 MHpE,
nogmucarHoro Croponamu 30 oxrtaGps 1980 roxa,
ABIISIETCS CHAERYIOMIEH:

OT TOYKH CIMAHUS I'PaHHL TPeX TOCYIApCTB, M3-
BecTHOM Xak JInb-TpuuHHOo, HA BEPUIHHE TFOpPbI
Mourexpucro (Touka A Ha npHnoxkeHHOM kapTe Ne I,
KoOpHMHATEL 14°25'10" cepepHOi mmpoThl, 89°21'20"
3anaJgHOM JOIrOTH) IpaHUIla [IPOCTHPAETCA B LETOM
Ha BOCTOX BJIONE BOAOpa3fiena Mexay pekamu Ppuo
win Cecexana u [ens-Pocapno fo CIHAHHA 3TOTrO
BojiopasfieNia ¢ BojopasfenoM pekn ITomona (Touxa
B Ha npwioxeHHoH kapte Ne. I; KOOpOMHATHL
14°25'05" cepepHOi mHpOTE, 89°20'41" 3anmagHoOi KO-
TOTHI); 3aTeM B CEBEPO-BOCTOYHOM HANPABICHHH
BIOJIb Bojgopasaena peku [lomona no CHHSHUA 3TOTO
BOZIOPA3HeNa ¢ BOJOPa3lelIoM Mexny pexoit Cumpe-
canec u Jdenn-Cenpon, ropoii Jlopaga 1 co6cTBEHHO
ITomomnoit (rouxa C Ha npumoxenHoi kapre Ne I; xo-
opauHathel: 14°25'09" ceBepHoii mmmpots, 89°20'30"
3aIaJHOM JONTrOTHI); OT 3TOH TOYKH BAONb MOCHCIHE-
ro Ha3BaHHOTO BOJOpA3jena [0 IepeceueHHs LEH-
TpalnbHBIX JHHHI pex Cumpecanec u ITomona (Toyka
D na npunoxeHHo kxapre Ne I, 'KOOpIHHATHL
14°24'42"  cepepnoit mmpoter, 89°18'19" samamHoii
IONTOTRI); 3aTEM BHHU3 MO TEUECHHIO BOONb LIEHTPANIb-
HOW jmHMH peku IloMonla JO TOYKKM Ha 3TOH LEH-
TpayIbHOW NHMHUM, KOTOpas Haubonee MPUOMIKEHA K
morpaHu4Hoii Bexe IloMona B Onp-Tannkecanape; H
OT 3TOM TOYKH IO NMpAMOH JHMHMH JO 3TOH BEXH
(rouxa E Ha npunoxenHo# xapte Ne I; koopAHHaTEL:
14°24'51" ceseproit mmpote, 89°17'54" 3anamHOH
IOIrOTHL); OTTYHA IO MPSMOM JIMHHMH B 10r0-BOCTOY-
HOM HAaIIPaBIEHHH X0 NOrPAHMIHOM BeXH TIOpPhI
Ieenpa Menyna (Touxa F Ha npunosxennoi kapre Ne I;
koopmuHaThL 14°24'02" cepepuoit mmpoTsl, 89°16'40"
3arajgHOl JONTOTHI); OTTYAA IO NpAMOH JHHHUK JO
nmorpaHu4Hoil Bexyt ropel Camorans (Touka G Ha
npiitoxeHHOR kapTe Ne I; xoopaumartel: 14°23'26" ce-
BepHOi HpoTel, §9°14'43" 3ananHo# monroTH); IS
WITIOCTPAIIMY T4 JIMHUA YKa3aHA Ha JPUIOXEHHOH
kapTe Ne 1.

426. Ylo npuumHaM, U3TOKEHHHIM B HACTOHIIEM
PELICHHH, B YaCTHOCTH B NyHKTax 104-127,

ICAMEPA
€JIMHOTJIACHO

nocmavognsiem, ©WTO TIOTpaHUYHAs JHHUA MEXITY
Pecniybnukoit Dnn-Cansbagop ¥ PecriyGnmkoit I'on-
Iypac BO BTOpOM CEKTOpe MX oOmied rpaHMIbI, He
onpefenenHas B cratbe 16 O6mero foroeopa o Mupe,
nopmucarrHoro Croponamu 30 oxtabps 1980 rona,
SBTIACTCS CIEXYIOLICH:

Ot ropet Je-Kasranka (Todka A Ha NPUIOXEHHOM
kapre Ne IT; xoopnuHater: 14°21'54" cesepHolt mmpo-
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51, 89°10'11" 3anagHOR JONCOTHI) TPAHHNLA IPOXOIUT
110 IPAMOIi JTMHHH Ha BOCTOK, OTKJIOHSACH HECKONBKO
Ha 10T, 10 Topbl Jle-noc-JHCHHOC (TO;{K.':'I B"I-Ia TIpHII0-
senHoit kapre Ne II; kKoOpAHHATBI: 14°21'08" ceBepHoit
poTH], 89°08'54" 3anagHOM JONTOThI), 2 OTTYAA MO
npAMO# THHUM JO TOPEL H3BECTHO! TMOJ Ha3BaHHeM
Snp-Byppo win Ilbenpa Paxana (Toqxa' C ua npuo-
seHHOH kapTe Ne II; KOOpIUHATLL 14°22'46" cesepHoit
upoTH, 89°07'32" 3anagHou JONTOTHI); OTTYJa T'pa-
HMIA TIPOXOJMUT 1O TNPAMOHA IHHUHU 10 BEPXOBBS PEKH
KomaHTwiso M CIeIyeT Mo cepefiHe peku Komanru-
5O BHU3 ITO TEUEHHIO [0 € CIHAHMSA ¢ pekoii Cymmyims
(Touxa D na npunoxeHHo# kapTe Ne II; koOpAuHATE:
14°24'12" ceBepuoit wnpoTsl, 89°06'07" 3ananHoi gom-
FOThL); ¥ 3aTEM CIIEAYET MO CCPEANHE PEKH Cymmynn
BHH3 110 TEUEHHIO JI0 €€ CIUAHMA ¢ pekor YHKHTa miu
Ockypa (Touka E Ha TIpHIOXCHHOH KapTe Ne II; xo-
opmuHaThl: 14°20'25" ceBepHOM mMpoTH, 89°04'57"
sallafHOM MONTOTH); Ul WUIIOCTPAHH 3Ta JIHHUA
yKa3aHa Ha NPIIOXKEHHOH KapTe Ne II.

427. Tlo npUYHHaM, H3JOXEHHEIM B HaCTOSINEM
peLICHHH, B YaCTHOCTH B NyHKTax 128-185,

KAMEPA
€IMHOITIACHO

nocmaroensem, YTO TOTpaHMYHAS JTHHHA MEXIY
Pecriy6iuxoit nb-Canppafop H Pecniybnukoii 'ou-
Iypac B TPETbeM CEKTOPE MX oBIie rpaHUIIEL, HE Ol
peneneHHas B craThe 16 OBIMEro cornaneHus o Mupe,
noxmucannoro CropoHamu 30 oxTabps 1980 rona,
ABIIAETCA ClIeRyromeit:

Ot norpanuyHoit Bexy ITakacuo (Touka A Ha npu-
noxenHoi kapte Ne III; xoopaunaThr: 14°06'28" ce-
BepHO#t wMpoThl, 88°49'18" 3amajgHO¥ RONroOTHI)
BOOJb pekd IlakacHo BBEpX MO TEYEHHIO OO . TOUKH
(Touxa B Ha npunoxerHoi Kapte Ne III; xoopauHaTEI
14°06'38" cepepHoit mmpotsl, 88°48'47" 3amamHOM
IONTOTEHI), pacTioNIOXEHHOM 3anagHee ropsl Tekonare
umu Jloc-Texomnartec; oTTyJia BBEpX IO peKe IO Bep-
muHe! rophl Tekonate unu Jloc-TekonaTec (Touka C
Ha npunoxeHHod kapre Ne III; xoOpaHUHATEL
14°06'33" cepepHoit mupoTh!, 88°48'18" 3amaanoi
JONTOTH) M BIOJb BOAOpa3jiena 3TOH TOpel KO rop-
HOTro Xpe6Ta NMPOTKEHHOCTHIO MPUONH3HTENBHO 1 KM
Ha CEBEPO-BOCTOK (TOYKa D Ha NIpHIOXeHHOH kapTe
Ne III; xoopmunaTel: 14°06'48" ceBepHOH IIHPOTHI,
88°47'52" 3amagHOM JONrOTHl); OTTYXAa B BOCTOYHOM
HaIpaBJIeHHH K cocemHeif rope HaJl BepXoBheM Top-
penrte-na-Ilyapra (Touka E Ha mpunoxeHHOH KapTe
Ne III; xoopmuuaTel: 14°06'48" ceBepHO# IMIHPOTH,
88°47'31" 3anagHON MONTOTEI) M BHH3 110 TEYEHHUIO J0
TOYKM, [Jle OHA BcTpeyaercd Cc pekoH I'ynbcuHra
(Touka F Ha mpumoxennoit xapte Ne III; koopamuHa-
THI: 14°06'19" ceBepHOit mupoTHI, 88°47'01" 3anagHOH
JONTOTHI); OTTyHdAa TpaHHIIa NPOXONUT MO CEpe/lHHE
pexy I'yIbCHHra BHM3 MO TEYEHHIO HO €€ CIHUAHMA C
pexoit Cacanana (Touyka G Ha NpPUIOXKEHHOR KapTe
Ne III; xoopmuHatel: 14°06'12" ceBepHOM HMIMPOTHI,
88°46'58" 3anmamHol JOATOTEHI), a OTTYA BhIIIE 1O Te-
UeHHIO 110 cepeguHe pekd Cacanana Jo clIUsHHA PEKH
Jesno Herpo ¢ sroli pekoif (Touxa H Ha npuioxeH-
Holt kapte Ne III; xoopmuHats:: 14°07'11" cesepHoi
mupoTsl, 88°44'21" 3amagHOW HOAroThl); OTTYHa B
IOr0-BOCTOYHOM HAIIPaBIE€HHH OO BEpPUIMHBI TOPbI
(rouxa I Ha mpunoxenHo# xapte Ne I1I; KoopIXHHATHI:
14°07'01" cepepHoii mupoTh, 88°44'07" 3amamHoM
HONTOTH); OTTYAA B I0TO-BOCTOYHOM HallpaBIEHHH 1O
BEPHIMHBL TODEL, 0603Hau¢HHON Ha KapTe Kak ropa
BbicoTOH 1017 M (Touka J Ha mpumoxeHHOH KapTe



Ne III: xoopnuHaTe:: 14°06'45" ceBepHOM MMHPOTEL,
88°43'45" sanagHoM JOJArOTHI); OTTYHA IpaHHIA, OT-
KJIOHAACH ele 6ojee K 10ory, IpOXOAMT uepe3 TpUaH-
TYNAUMOHHBIH 3HaK, M3BECTHBIA Kak Jla-Kanssima
(Touxa K Ha mpunoxeHHo# xapte Ne III; xoopmiHa-
ThI; 14°06'00" ceBepHO# mmpoTHl, 88°43'52" 3anaxHoi
ONTOTEI), 10 XpeOTa, IPHMBIKAIOIEro K FopaM, yKa-
3aHHBIM Ha KapTe Kak ropa Omp-Kapakois M ropa
Anp-Cano (depe3 Touky 1. Ha NpHIOKEHHOH KapTe
Ne III; koopaumatsl 14°0523" ceBepHOH IMHPOTHI,
88°43'47" 3anagHo¥ MONTOTHI); M OTTyAA IO TOYKH,
yKa3aHHOH Ha KapTe Kak IMopTIis0-31b-Yyna-Mu-
enb (uepes Toaxy M Ha NIpWIOXEHHOH KapTe Ne I11;
KOOpAMHaTHL: 14°04'35" ceBepHoi mmpoThI, 88°44'10"
3amaHOM KONTOTHI); OTTYAAa BAONb Xpe6Ta X0 ropsI
np-Kaxere (depes Touky N Ha IPHIOKEHHON KapTe
Ne III; xoopmuHate: 14°03'55" cesepHOi INHPOTEL,
88°44'20" 3amagHO# MONrOTHI), 8 OTTYAa MO TOYKH,
rie HBHEWHAs fopora u3 Apkatao B HomGpe-
ge-Xecyc IPOXOIUT MexAy ropoit Dib-OKOTHIEO M
ropoii Jlarynerac (aepes Touky O Ha TIPIWIOKEHHOH
kapTe Ne III; xoopnuuater: 14°03'18" cepepHoH mH-
poTHI, 88°44'16" 3amaiHO} TONTOTHI); OTTYAA Ha JOTO-
BOCTOK K BEpIIMHE TOpBI, 0603HAaUEHHON Ha KapTe
KaK ropa BBICOTO#t 848 M (Touka P Ha IpHIOXEHHOM
kapte Ne III; koopmuHaTsL: 14°02'58" CEBEpHOM 1M~
poTHl, 88°43'56" 3ama/HOR NOJIOTEI); OTTYyAA HA BOC-
TOK C HE3HAUYMTEIbHBIM OTKJIOHEHHEM B YOXKHOM Ha-
NpaBJIeHAM MO PEeKH M BHH3 IO pPYCIy PEKH O ee
CIMsHAA ¢ pexol I'yanbkykuH (Touka Q Ha NpHIo-
xenHoit kapte Ne III; xoopmHater: 14°02'42" ceep-
Holt mmpoTe, 88°42'34" samagHol AONIOTHI); 3aTeM
rpaHUIA TPOXOAMT MO CepedMHE pexH I'yanbKyKMH
BHH3 10 TeueHMio no IToca-ens-Kaxon (touxka R Ha
nprwioxeHHo# kapte Ne III; xoopauHaThL 14°01'28"
ceBepHoit mupoThl, 88°1'10" 3anagHoM IIONTOTHI); KA
WILIIOCTPalMK 3Ta JIMHUs yKa3aHa HA NMPIOKEHHOH
kapte Ne ITI.

428. Tlo mpu4yMHaM, H3IOXEHHBIM B HACTOALIEM
pellleHHH, B YaCTHOCTH B NyHKTax 186-267,

KAMEPA
4 ronocaMu NpoTHB 1

nocmavosnsem, 4TO TIOTPaHUYHAs JIMHHA MEXKAY
Pecrry6nukoit Dnp-Canbsagop M Pecy6nukoit I'oH-
Aypac B 9ETBEPTOM ceKTope MX ofuieil rpaHuipl, He
olpesieieHHas B crarbe 16 OGmero foropopa o MUpe,
noamucanHoro CropoHamu 30 oxrsa6ps 1980 roxa,
ABJISETCA CIERYOIeH:

Ot BepxoBbaA peku Opuuba (TOUKa A Ha TPHIIO-
xeHHoit Kapre Ne IV; xoopnunatel: 13°53'46" cesep-
HOM mMpoTsI, 88°20'36" 3ama(HO# JOATOTH) FPAaHULA
TIIpOXOXHT uepe3 Dnp-Xo60 k Bepxosnto pexH Kyasa
SnuoHga (Touka B ma mpwroxenHolf xapte Ne IV;
KOOpAWHATHL 13°53'39" ceBepHOill mmupoTel, 88°2020"
3amnajHoi JOJroTHl), & OTTYJAa BHH3 11O CEPCIMHE BO-
JOTOKa [0 ero ciuAHHsA ¢ pekoit Jlac-Kanbsc (yHKT
C Ha npuwioxeHHod xapre M IV; KOOpAHHATHI
13°53'19" ceepHoit mupoTsl, 88°19'00" 3amamHOlM
IONTOTHI) M 3aTeM TI0 CepelIMHE PEKH BBEPX MO TEUCHMIO
10 ToukH (Touka D Ha npuioxenHo# xapre Ne IV; ko-
opnuHaThl: 13°56'14" cepepHOM IHPOTEHI, 88°15'33"
3anagHoi JoAroTH) Ookolo moceneHud Jlac-TTuierac;
3aTeM Ha BOCTOK 4Y€pe3 CEIJIOBHHY, YKa3aHHYIO KaK
touka E Ha npmnoxenHoit xkapre Ne IV (KoopIHHATHL
13°56'19" ceBeproit mmpoThl, 88°14'12" 3amanHoit
IOJrOTHI), IO X0IMa, 0603HaYeHHOTro Kak Toyka F Ha
npuioxeHHoi kapte Ne IV (koopiuHATHI: 13°56'11"
ceBepHOlt HMpOTHI, 88°13'40" 3anagHoM IOIrOTHI), a
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3aTeM Ha CeBEPO-BOCTOK JI0 TOUKH Ha peke Herpo nin
[Muuuryams (foMeyeHa Kak Touka G Ha NPHIOKEH-
Hoii kapre Ne IV; xoopumHater: 13°57'12" cesepHOH
mpoTHI, 88°13'11" 3anaHOM JONTOTHL); BHU3 1O Te-
yenuio no cepemune pexu Herpo wiu ITwuryans xo
ee ciusHus ¢ pexoit Herpo-Kuarapa (touxa H Ha
nprIokenHol kapre Ne 1V; koopaumatsr: 13°59'37"
ceBepHOH WHpOTHI, 88°14'18" 3amanHoH IOIrOTH);
3aTeM BBepX IO TeueHHIo 1o cepefune pexu Herpo-
Kuarapa o norpanuudoif Bexu Jlac-Ilmnac (Touka
Ina npuioxenHolt kapre Ne IV, koopauHAaTHL:
14°00'02" ceBepHO# mMpoTHl, §8°06'29" 3anagHoMA 1071-
roTl) H OTTyIa TO MpsMo# JMHMM 10 Manbma-
co-me-CamiiaTod (Touka J HA TPIIOXEHHON KapTe
Ne IV: xoopmuHatel: 13°59'28" cepepHOH IIMPOTEI,
88°04'22" 3anagHON JOJCOTEL); ISl WILTIOCTPALIMH 3Ta
JIMHUS YKa3aHa Ha IPIIOKeHHOH KapTe Ne IV.

TOJIOCOBAJIM 3A: cyapsa Cerre-Kamapa, ITpencena-
Tenn Kamepsr; Ipeaceparens cap PobepT [KEHHHHTC;
Burne-nipeacenatens Oxa; cyaps ad hoc Toppec Bep-
HapJec;

TOIOCOBAJIMA MPOTUB: cyara ad hoc Bantukoc.

429, Tlo mpH4YMHaM, H3JIOKEHHBIM B HaCTOAIIEM
pellleHyH, B YaCTHOCTH B MyHKTax 268-305,

KAMEPA
€MHOTIIACHO

nocmadoendem, 4TO TOTpaHWYHasd JHHHAS MEXOY
Pecrty6iukoit Onp-CansBafgop U Pecniybnuxot I'on-
Zypac B [IATOM CeKTOpe MX 06Imed rpaHHIpI, HE OTpe-
nejeHHas B craThe 16 O6mero Aorosopa O MHpe,
noxnucannoro Croponamu 30 oxraGpa 1980 roxa,
ABJIAETCA CleAyIome:

Ot MecTa cnusHuA ¢ pexoil Topolia BOXOTOKa, OI-
penenenHoro B OGIeM JOTOBOpE O MHpE Kak peka
Mancynykarya (Touka A Ha PUIIOKEHHOH KapTe Ne V;
KoOpIOMHATEL 13°53'59" ceBepHO¥ WIHPOTEL, 87°54'30"
3anmagHolf JONTOTHI), TPaHHIA TPOCTHPAETCH BBEPX
10 TEYEHHIO 1o cepeiHe pekd Topona o ee CITHAHHA
C BOJOTOKOM, M3BECTHBIM Kak peka Jlenb-ApeHal uiH
peka Jle-AcentyHo (Touxa B Ha MpWIOKEHHOH KapTe
Ne V; kxoopmuHaThl; 13°53'50" ceBepHOH IHPOTHI,
87°50'40" 3amagHOl ONrOTH); OTTYAA BBEPX IO Te-
YEHMIO ITOTO BOJOTOKA IO TOYKH B €IO BEPXOBBE HIIH
oKoJIo Hero (Touka C Ha npHIoXeHHOH xapTe Ne V,
KoOpAMHATHL 13°54'30" cesepHOIl IIMPOTHI, 87°5020"
3amagHoON JONTOTH), a OTTYAa MO MpAMOH THHUK Ha
BOCTOK C OTipe/ie/IicHHBIM OTKJIOHEHHEM Ha CeBEp JI0
roph! BeicoToi oxono 1100 M (touxa D Ha mpmuio-
XeHHoN XxapTe Ne V; xoopmumaTsr: 13°55'03" cepep-
HoM mmpoThl, 87°49'50" 3anagHoM JONTOTHI); OTTYJa
10 NpsAMOM JMHHM [0 XONMa OKOJIO PEKH YHHpE
(Touxa E Ha npuinoxeHHoOH kapTe Ne V; KOOpMHATHI:
13°55'16" cepepHoit mmpoTHl, 87°48'20" 3arraHoM
HONTOTH) W 3aTeM Ao Ommxaifei TOYKM Ha peke
VHHpe; BHH3 TIO TEYEHUIO 10 CepefiHHe ITOM PEKH JIO
Toukw, u3secTHOM Kak Ilaco-me-Ynupe (Touka F Ha
npunoxenHoii kapre Ne V; KoOpAMHATHI 13°52'07" ce-
BEpHOI IHpPOTHI, 87°46'01" 3amajHOM IOJIrOTHI); ANA
WLTIOCTpALMK 3Ta JMHHA YKA3aHA Ha TIPHIOXKEHHOM
KapTe Ne V.

430. Tlo mpuunHAM, HM3JIOXEHHHIM B HACTOMAIIEM
PpEIIeHNH, B 4aCTHOCTH B IIyHKTaX 306-322,

KAMEPA
€IMHOTIACHO

nocmanoéasem, YTO TIOFpaHHYHAs JHHUA MEXIY
Pecrybiukoii Dup-CanpBagop H Pecny6nnkoit I'on-



Iypac B IIECTOM CEKTOpe X o6Imell rpaHHiEBl, He Oll-
peneneHHas B cratbe 16 O6mero Korosopa O MHpe,
noanucanHoro Croponamu 30 okxTabpa 1980 ropa,
ABJIAETCS CIeMyIOMei:

Ot ToukM Ha pexe [oackopaH, H3BECTHOM Kak
Jloc-Amartec (Touka A Ha npuiokeHHoit kapre Ne VL,
KoopAuHaTHL 13°26'28" cesepHoii HpoTHI, 87°43'25"
3alafgHoOH JONTOTHI), FPAHHUIIA IIPOXOIHT 110 CEpeaHHE
pycia peKH BHM3 I0 TEHEHHIO 0 TOUYKH, [/ie OHa ClH-
BaeTca ¢ BogaMH 6yxTet Jla-YHboH, 3anuB (DoHCEKa,
orubas B CeBEpO-3allaTHOM HAaNpAaBJIEHHH OCTpOBA
PaMaauTac; KOOPAHHATH! KOHEUHOH TOUKH B OyXTe:
13°24'26" cesepHoit 1mMpoTEl, 87°49'05" 3amamHoi
JONTOTH, IS HUTIOCTPaIMH 3Ta JIMHHA yKa3aHa Ha
npynoxeHHoi xapre Ne VL

431, TIlo npwumHaM, H3NOXEHHBIM B HACTOSIIEM
pEIlIEHHH, B YACTHOCTH B IyHKTax 323-368,

KAMEPA
1. 4romocamu npotHs 1

nocmanosnaem, 4to CTOpOHB!, 06paTHBIINCE X Ka-
Mepe B nyHkTe 2 cratbi 2 CrHenualsHOro cornaiie-
HuA oT 24 mag 1986 roga ¢ nmpoce6oit «onpenenuTh
[paBOBOI CTaTyC OCTDOBOB...», HaJeNHIN KaMepy
JOpHCAMKIMEN OTpeNeNTh M1 HUX kaX CTOpOH Mpa-
BOBOH# cTaTyc BceX OCTpOBOB 3anuBa (DOHceKa; OfHA-
KO TaKad IOPHUCAHKIMA [OIDKHA OCYIIECTBIATHCH
JHIE B OTHOIIEHUH TEX OCTPOBOB, KOTOpBIE, COTIIAC-
HO TNpEICTaBlIEHHEIM JOKAa3aTelbCTBaM, ABIAIOTCA
TIPEMETOM Cropa; :

T'OJIOCOBAJIH 3A: cyana Cerre-Kamapa, IIpencena-
Tenb Kamepsl; Ipencenatens cap PoGepT J>KeHHHHIC;
Buue-npexcenatens Ona; cyabs ad hoc Baatuxoc;

T'OJIOCOBAJIH TTPOTHB: cyaba ad hoc Toppec bep-
HapJIEC;

2. nocmanoenfem, 4TO OCTPOBAMH, KOTOpHIE, CO-
IJIACHO NPENCTABIEHHBIM JOKA3aTeNbCTBAM, ABIAIOT-
cq npeaMeToM criopa Mexny CTopoHaMH, ABIAIOTCSA:

i) 4 romocamu mpotus 1 — Anb-Turpe;
T'OJIOCOBAJIH 3A: cymba Cerre-Kamapa, Ilpencena-

Tens Kamepsl; IIpencenarens cap Pobepr JkeHHUHTC,
Bune-npencenarens Ona; cynps ad hoc Banrukoc;

T'OJIOCOBAJH MPOTHB: cynbs ad hoc Toppec Bep-
Haprec;

iiy emuHorNacHO — MeaHryepa u Meanryepura.

3.  eTHHOTIJIACHO

nocmauoensem, 4TO OCTPOB Oib-THIpe SABIAETCHA
4aCTHIO CyBepeHHOi Tepputopun Pecrybnuxu Iow-
Rypac;

4, eAUHOITIACHO

nocmanoensem, 4To ocTpoB MeaHryepa sBngercs
YaCTBIO CyBepeHHoil Tepputopun Pecrybnuku Oib-
CaneBagop;

5. 4 ronocaMu npoTHB 1

nocmanosnsem, 4To ocTpoB MeaHryepuTa ABnsercs

YaCThI0 CYBEpEHHOH TeppuTopHH PecryOnukd Onb-
CanpBagop;

T'ONOCOBANH 3A: cynes Cerre-Kamapa, Ilpencena-
Tenb Kamepsl; ITpencenatens cap Pobept JkeHHUHTC;
Buue-npeacenarens Ona; cyaps ad hoc Bantukoc;

T'oNOCOBAJIY NMPOTHB: cyapsa ad hoc Toppec bep-
HapIec;

432, Tlo mpuYHHAM, M3NOXKEHHBIM B HACTOAIIEM
peLleHNH, B YaCTHOCTH B NyHKTax 369420,
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KAMEPA
1. 4 ronocamu mpoTtHB 1

nocmanosnsem, 4TO TPaBOBOH CTaTyC BOX 3aluBa
(oHceka ABNIAETCA CIESAYIOIINM: 3anHB DOHceKa Mpen-
craBnseT coboi UCTOPUYECKHUH 3aJIHB, BOJEI KOTOPO-
ro 7o 1821 roja HAXOMUIIUCh IIOJ EAMHBIM KOHTPOJIEM
Vicnanuy, a ¢ 1821 roga no 1839 rog — denepauuu
pecny6nuk LienTpanpHOH AMEDHKH, TIOCE HETo 3a-
JMB 6biA yHACIEOOBaH B TIOpSAAKE IIPaBOIPEEMCTBA
coBMecTHO Pecny6muxoit Dnp-Canepamop, Pecry6-
nukoit Couaypac u Peciy6iukoit Hukaparya u Ha-
XOIOWICS U IPOXOIKAET HAXOOHTBCA IMOM MX COBME-
CTHBIM CyBEpEHHTETOM, KaK 3TO OIpEHeNIeHO B
HacTOAIIEM pEIEHHH, 3a HCKIIoUeHHeEM IoAca, ycTa-
HaBJIMBAEMOTO HACTOAIIMM pEIICHHEM H TPOCTHpalo-
merocs Ha 3 mum (1 Mopckas nura) oT no6epexns
KaXIOTro M3 TpeX TOCYNApCTB, NPHYEM TaKoH mosc
HaXOOHTCA IOJ HCKIIOUHUTEIBHBIM CYBEPEHHTETOM
HpH6 PEXHOTO TOCYyAapCTBa M YCTAHABIMBACTCA C yvie-
TOM JCIMMHTAUMH TpaHHLBl Mexny IoHmypacoM H
Huxaparya, ocymiectBiaeHHoi B HioHe 1900 roga, a
TAKXKE C YUeToM AeHCTBYIOLIMX IIpaB MHDHOTO IIpo-
Xo[a 4epe3 3-MHIBHBIH IOAC H BOABI, HaXOJALIHECH
MOJ, COBMECTHBIM CYBEPEHHUTETOM; BOJIBI B LIEHTpallb-
HOM @acTH 3aMbIKalolIeH THHHU 3allMBa, & MMEHHO
MEXIY TOUKOH, oTcToAmel Ha 3 Munu (1 Mopckas nu-
ra) ot IlyHra AManana, ¥ TouxkoH, oTcToAIE!H Ha 3
mutn (1 Mopckas nura) ot Ilynra KocuryuHa, Haxo-
IATCA B COBMECTHOM BJIaJISHHHM BCEX TPEX TOCylapCTB
salMBa [0 TeX Nop, Moka He OymeT ocyliecTBiIEHaA Jie-
JMMHTAlHA COOTBETCTBYIOMETO MOPCKOT0 paoHa;

CONIOCOBAJH 3A: cynbs Cerre-Kamapa, [lpencena-
Tens xamephl; [pencenatens cap PobepT JHkeHHHHIC;
cynbs ad hoc Bantukoc; cymes ad hoc Toppec bep-
HapJec;

T'0JI0COBAJIM NPOTUB: Bune-npencenarens Ona;

2. 4 romocaMH npoTHB 1

nocmanoensem, 4T0 CTOPOHBI, O6paTUBIINCE K Ka-
Mepe B IyHKTe 2 cTaThd 2 CeLHAIbHOrO COrJalue-
HHMA OoT 24 maa 1986 roma c npocwboit «onpenenuTsb
NpaBOBOH CTaTyC.. MOPCKOTO IIPOCTPaHCTBa», He
HalleTUIH KaMepy IOpHCIHKIMEH OCyLIeCTBIATh Ka-
KYyIO-TH60 AETMMHUTALHIO 3TOTO MOPCKOTO MPOCTpaH-
CTBa, HE3aBHCHUMO OT TOr0, HaXOMHUTCA M OHO B 3a-
JIMBE WM 32 €ro NpefenaMu;

T'o0COBAJIM 3A: cyapa Certe-Kamapa, Ilpencena-
tens xamepsl; TIpencenatens cap Pobept JxeHHHUHIC,
Bumne-npencenarens Opa; cynbs ad hoc BanTHkoc;

T'OJIOCOBAIH TIPOTHB: cyass ad hoc Toppec bep-
HapIec;

3. 4ronocamu npotus 1

nocmanoensem, 4YTO NPaBOBOM CTaTyC BOJ 3a Ipe-
Je1aMM 3aJ1HBa COCTOHT B TOM, YTO, IIOCKONBKY 3aJIHB
®doHceKa MCTOPHYECKH SBISCTCA 3aJIMBOM TpeEX IpH-
OpeXHBIX TOCYNapcTB, 3aMBIKaloLas JHHHA 3aJHBa
NpeRcTaBIfeT coboil HCXOAHYIO JIMHHMIO TEPPHTOPH-
AbHOTO MOpA; TEPPHTOPHANBLHOE MOpE, KOHTHHEH-
TaJIbHBIH IIENb M HCKIIOYUTENBHYIO 3KOHOMHYE-
cKy1o 30Hy CaJibBaliopa W TeppPUTOPHAIIBHOE MOpE,
KOHTHHEHTANIBHBIN IIeNb M HUCKIIOUHTENBHYIO KO-
HOMHYecKY1I0 30Hy Hukaparya y nobepexps 3THX
JBYX TOCYZApCTB TaKKe HAAIEKUT OTMEPATh OT
BHEIHEH CTOPOHBI CEKTOpa 3aMBbIKAIoIIeH JIMHHM,
npoctdparomerocs Ha 3 Munmu (1 Mopckas 5ura)
BIOJB 5TOM JTHHUM oT [TyHTa AManana (B CanbBafo-
pe) 1 Ha 3 M (1 Mopckas nura) or Ilynra Kocu-



ryua (8 Huxaparya), COOTBETCTBCHHO; OJXHAaKO TH-
Tyl Ha TEPPUTOPHAIIBHOE MOpPE, KOHTHHEHTAIbHbI
menbd M HCKIIOYHTEIBHYIO IKOHOMHYECKYIO 30HY B
CTOPOHY MOpsl OT LICHTPAIBHON 4acTH 3aMbIKalomIeH
JIMHUHM TNPHHANJIEKAT TPeM TOCyRapcTBaM 3allWBa, a
umenHo CaneBagopy, ['onmypacy n Hukaparya, u
u10 Mobasd AETUMHUTALUA COOTBETCTBYIOLIMX MOPCKHX
palOHOB JOJDKHA OCYUIECTBIATBCA MO COINIAIIEHHIO
Ha OCHOBaHHH MeXAYHapOTHOTO NpaBa;

TOJIOCOBAJIH 3A: cynps Cerre-Kamapa, Ilpencena-
Tesb KaMepsl; IIpeaceRatens cp PobepT JIKEHHUHIC;
cynesa ad hoc Bantukoc; cyaea ad hoc Toppec Bep-
Hapec;

T'OJIOCOBAJIM TIPOTHB: Bune-npexcenarens Onax».

*
P

Bune-npeaceaarens Ofa NPHIOXKWI K pelIeHHIO 3a-
asnenue; cyipn ad hoc Bantukoc u Toppec bepHaprec
NPWIOXWIH ocobble MHEHHA; Buue-npencenaTens Ona
MPHIOXHI HecoBNagakolee oco60e MHEHHE.

*
L I

1. Cywecmso cnopa

(nyHKTHI 1-26)

KaMepa KpaTKo H3/IaraeT MocleAoBaTebHbIE CTaAHH
cyfe6Horo pa36upaTenbCIBa, a UMCHHO: YBEIOMIICHHE
Cexpertaps ot 11 mexabpa 1986 roga o CrnenMajJbHOM
corjameHud o nepefgaude B kamepy Cyna criopa Mexny
IBYMSA TOCYAapCTBaMH, TIOMIHCAHHOM 24 Mas 1986 roxa
(cTynuio B cuiy 1 okTa6pa 1986 roga); obpazoBanne
CymoMm 8 mas 1987 roma xamepbl Wi paccMOTPEHHA
aroro gena; o6pamenue Hukaparya 17 Hoabps 1989
rofa c 3afBJIEHHEM O pa3pelleHHH Ha BCTYILICHHE B
aeno; nocranosnenne Cyna ot 28 ¢espansa 1990 roxa
10 BOMPOCY O TOM, sBJIseTcs i 3aspnenue Hikaparya
0 paspelleHHH Ha BCTYIJIEHME B [EI0 BONPOCOM, OTHO-
camuMcs x KoMnereniy Cyza B MOJHOM COCTaBe HIH
KaMepbl; penenne kaMephl oT 13 centsa6psa 1990 roxa o
NpHHATHH 3asBlicHHs Hukaparya o paspelileHHM Ha
BCTYILIEHHE B A€JI0 (HO JMUIb B OTHOIIEHHM BOTIpoca O
craTtyce Bof 3anuBa POHCEKA); NMPOBEACHHE YCTHOTO
CYXONpPOU3BOACTBA.

Crarss 2 CnenuanbsHOro CoTJalleHus, B KOTOpOi
ompeeiAeTca MPEeaMeET CIopa, B COTIaCOBAHHOM Iiepe-
BOJE Ha aHTIMHACKHHA A3BIK [JIACHT:

«CTOpOHBI 06pamaoTcs K Kamepe ¢ npockOoi:

1. OcCyIecTBUTb HENHMMTAIMIO MOrPaHHYHOM
JIMHMH B paliOHAX WM CEKTODaX, HE ONPENCICHHBIX B
crathe 16 O6mero gorosopa 0 Mupe oT 30 okTaAGpA
1980 rona.

2. Onpemenuth MNpaBOBOH CTaTyC OCTPOBOB H
MOPCKOTO IIPOCTPaHCTBaY.

Ilamee B pemeHuH NpuBOAATCS N0BOABI CTOPOH H
«3aKIIOUEHH» BCTYMAIOEro B JeNo rocyiapcrsa B
TOM BMIE, B KAKOM OHH chOpMYJIHPOBAHBI HAa PA3HBIX
CTaJusax CyI0TPOU3BOXCTBA,

II. Obwee scmynnenue
(nyHKTHI 27-39)

Crop, nepeqaHHBII Ha pacCMOTPEHHME KaMephl, CO-
CTOMT H3 TpeX 3JNEMEHTOB: CIopa I10 NOBOJY CyXOmyT-
HOM IpaHMUBI; CIOpa MO MOBOAY IPABOBOrO CTaTyca
octpoBoB (B 3amnse (POHCEKa); H criopa Mo TOBOAY
NIPaBOBOIO CTaTyca MOPCKOTO TPOCTPaHCTBa (B Ipene-
JIax ¥ 3a npeaenamy 3anusa PoHceKa).
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O6e cTopoHE! (M BCTYNawliee B AEJIO TOCYapcTBO)
6B1IH 0Gpa’oBaHbl B MepHof pacnana HcnaHckoit HM-
nepu B IleHTpanbHOW AMepHKe; HX TEPPHTODHH
COBIANAIOT ¢ AAMHHHCTPATHBHBIM JENICHHEM 3TOH M-
nepuy. C caMoro Hadana 6bula JOCTUIHYTa JOTOBODSH-
HOCTb O TOM, 4TO B COOTBETCTBHH C 0OIIENpH3HAHHEIM B
LleHTpalbHO#M AMepHKe PHHIMIIOM uti possidetis juris
HOBBIE MEXAYHAPORHBIE IPAHHIE TOJIXHBI CORMAZATH
¢ TpaHMIaMH KOIOHMAIILHOTO aIMHHHCTPATHBHOTO
JeNeHus.

ITocie MpoBO3rNameHHs He3aBUCHMOCTH LleHTpans-
Hoit Amepuxu or Mcnanmu 15 cenrabpa 1821 rona
Tonnypac 1 Canbsajop cHavana BMecte ¢ Kocra-Puxoit,
I'eatemanoii ¥ Huxaparya ofpa3soBaim delepanuio
pecniy6muk  LlenrpansHoit  Amepuku  (CoefHeHHbIE
nposuniuK LleHTpanpHoif AMepHKH) Ha TeppHTODHH
GBIBILErO reHepal-KanuraHTcTsa ['Batemana, wiad Ko-
ponesctsa I'Batemana, ITocre pacnana 31oft denepanym
B 1839 rogy Canspamop u I'onaypac Hapsaiy ¢ qpyrHMH
rocyJapcTBaMH, BXOAUBIUHMH B €€ COCTaB, CTallH caMo-
CTOATEILHBIMH FOCYAapCTBaMH.

Kamepa B oODIMX 4YepTax XapaKTepH3YeT pa3BHTHC
TpeX MEMEHTOB CIOpa, HAUMHAA C 3apOXACHHA Criopa
o NMOBOTy OCTpoBOB B 1854 romy M criopa no moBofy
cyXonyTHBIX rpaHu B 1861 rogy. [TorpaHutHbIe HHIN-
JEHTHI NIPHBEIH K POCTY HANPMKEHHOCTH U BIOCIENCT-
BHH K BOOpYXeHHoMY KOH(IHKTY B 1969 roay, onHako
B 1972 rogy Cansamop ¥ I'oHaypac CMOIJIH JOTOBO-
PHMTBCA MO OCHOBHOM YaCTH HX CyXONYTHOH TPaHHLE,
KOTOpas Bce eme He ObLIa JETHMUTHPOBAaHA, OCTABHB,
TeM He McHee, HEpEMIEHHBIM BOIMPOC O IIECTH CEKTOpax.
B peaynsraTe npoueccd MpHMUPEHHA, HAHATOTO B 1978
rofly, o6¢ CTOpOHBI NOAMHCANH M PaTHOHIHMPOBANH B
1980 romy O6uuit JOTOBOP O MHPE, B KOTOPOM OMNpe/ie-
JISUIHCH COTIACOBAHHBIE CEKTOPHI TPaHHLIBL.

B JJorosope Takxe NpeaycMaTpHBasock, uro Conme-
CTHaf ITOrpaHM4Hafs KOMHCCHA MOMXKHA OCYUIECTBHTH
NETUMHUTAIMIO FPAaHMIBI B OCTABIIMXCA IIECTH CEKTOpaxX
H «ONpEJENHTh MPaBOBOit CTATYC OCTPOBOB M MOPCKOTO
NPOCTPAHCTBaY. B HeM NpepycMaTpHBaloCh, 4TO, €CNH
B TeueHHe MATH JIeT MONHOe coriaueHue He 6ymer goc-
THTHYTO, CTOPOHBI B TeUEGHHE IECTH MECALER NPOBENYT
TIEPETOBOPEL M 3aKIIIOYaT CHENMANBHOE COTJIAMIEHHE O
nepefaye Mo6bIX HMEIOLIMXCA NMPOTHBOpEYHH Ha pac-
cMoTpenre MexmyHapoatoro Cyna.

Tlockonsky KoMHcCHS He BHINOJHAMA CBOO 3aJlady B
YCTaHOBIIEHHBIH CPOK, CTOPOHBI NPOBENH NICPETOBOPH! H
24 mas 1986 roma 3akmouMnd BelueynomaHyroe Cre-
ITHATBHOE COTTIAaINCHHE,

III. Cyxonymas panuya: egederue
(iyHKTHI 40-67)

CTOpOHBI COITAcHBI C TEM, YTO OCHOBOMONATraIOWHM
MPHHIIHIOM OTpPEENEHUA CYyXOIMYTHON IpaHuIbl ABNA-
eTcs mpHHUMN uti possidetis juris. Kamepa oTmeuaer,
4TO CYTBIO 3TOrO COTIACOBAHHOTO MPHHUMNA ABIACTCA
ero OCHOBHaf 1ieNb — o6ecnednTb coBMONeHue TeppH-
TOPHMAJIBHBIX TPaHHI| HA MOMEHT MONYHCHHA HE3aBHCH-
MOCTH; B pe3yJIbTATe IPUMEHEHUA YIIOMSHYTOrO [TPHH-
UNa KOJNOHMANbHEIE AaXMHUHHCTPATHUBHBIE IPaHHIBI
6bUIH TIpeobpa3oBaHb! B MEXIYHaPOAHEIE TPaHHIIBL.

B Wcnauckoii LlenTpanbHoit AMepHKe OBUIH ycTa-
HOBJIEHH AAMHHHMCTPATHBHBIC T[PAHHUBI pPa3IHYHBIX
BHJIOB M CTEMEHEH, M IOPHCAMKIMA OOUIHX aqMHHUCTpa-
THBHBIX OPraHOB HE BCETZIa TEPPHTOPHAILHO COBMajiana
co chepoit BeneHHA OpPraHoOB, oBONMaABIHX OTHENbHON
WIH CrienHayibHOM ropucaukuuelt. TIoMHMO pasnHuHBIX



BHIOB Tpa)([aHCKol 10pHcOMKUIMM 6BbLTH eme pasHble
BHJIBI 1IePKOBHOH IOPHCIMKIMH, KOTOPOH OCHOBHBIC aI-
MMHHCTPATHBHBIE EIUHHLBI JOJOKHE! OBIIH CIEIOBATb.

CTOpOHBI yKa3aJH, IpaBOIIPEEMHUKAMH KaKHUX KOJIO-
HHAJTILHbIX aJMWHHCTPATHBHBIX €IUHHML (TPOBHHIIHH)
OHH, T10 MX YTBepXKIeHHI0, crany. IIpobneMa 3akmoda-
€TCcA B ONpeeNeHNN PailoHOB W IpaHHl], COBIAJaBIIKX
C TEpPMTOpHEii 3THX IPOBUHUMI, kKoTophie B 1821 roxy
cranu CanpamopoM H ['oHmypacoM, COOTBETCTBEHHO.
He 6bu10 IpefcraBleHO HMKAKHX 3aKOHOMATEIBHBIX
WIHM HHBIX MaTepHAJIOB, YKa3bIBaIOIMX Ha 3TO, T€M HE
MeHee CTOPOHBI NpEACTaBHIIM, B YaCTHOCTH, NOKYMEH-
THI, COBMECTHO MMEHyeMBle Kak «TuTyisD (titulos), ka-
calomMecs npexocrabieHus semiu McnaHckoit kopoHoit
B OCIapUBaEeMbIX paifoHax, Ha OCHOBAHHH KOTODBIX,
KaK YTBEp>KHaeTCs, MOKHO YCTAaHOBMTH IPaHMUBI IpO-
BUHIHHA.

3aTeM Kamepa aHalM3UpPYeT pa3iIHuHble 3HAYEHUS
TepMHHa «TUTYT», He 3aTparusas moka cIelHanbHBIA
cTaTyc, KoTophiM CanbBaop HaenseT «odHIHanbHbLe
JIOKYMEHTHI, YCTAHABIMBAIOWNE NpaBO Ha OGIIMHHbBIE
3eMIIH», KaMepa NPUXOANT K BHIBOJY O TOM, YTO HH
OIHH H3 TIPENCTABIEHHBIX THTYJIOB, 3aKPEIUIAIOMINX
nepefauy 3eMId OTAENBHBIM JIMIAM MIIH HHIUACKAM
OOIIMHAM, HEb35 CYUTATE (IIPABOBRIM THTYIIOM» B TOM
cMBIcHe, Kakoi, HallpUMep, MMeeT UCTIaHCKHI KOPOJIeB-
CKMIT yka3 00 OTHECeHHH OIpENeNeHHBIX PaiOHOB K
KOHKpETHO!M aJXMHHHCTDATHBHOM €IMHHIlE; CKOpee HX
MOJXKHO CPaBHHTB C (pE3y/IETATaMH KOJIOHHANIBHOH Nes-
TENBHOCTHY, KAK OHM OBUIM OTIpeieleHE] B IIPEABIAYIIEM
JeTie, a MMEHHO: «IOBeICHHUEe aqMHHUCTPAaTHBHEIX Opra-
HOB KaK IOATBepXIcHHE 3PGEKTUBHOTO OCYIIECTBIIE-
HMS TEPPHTOPHANILHOM YOPHUCIMKIMM B JAHHOM pafoHe
B KOJIOHHaNbHEI nepuom» (I.C.J. Reports 1986, p. 586,
para. 63). B HEKOTOpBIX CllydasX NMpPeJOCTABICHHE TUTY-
11a oQHIHANIEHO He 0GOpMIANOCh, OTHAKO B 3aIlHCHX, B
YaCTHOCTH, Kakoif-mi6o TomorpadMueckoi ciryxObt
COXPaHAIOTCH CBEIEHHS O «pe3ybTaTax KOJOHHAILHOM
JIEATENBHOCTI, YTO MOXKET CIYXKHTH JA0Ka3aTelbCTBOM
pacIIoNI0KEHHS TIPOBHHIHATIEHOMN IPAHHIIEL.

Ccrunasich Ha CeMb CEKTOPOB IDaHMIBI, COTJIACOBaH-
Heix B OOmeM JOroBope O MMpeE, KaMepa HOIyCKaeT,
9TO COITIACOBAHHE 3THX CEKTOPOB I'paHHMIBI 6BIIO JOC-
THTCHYTO B PE3YyJBTATE IIPUMEHEHHA TIPHMHIIMIIOB M IIPO-
116CCOB, AHAIOTMYHBIX TEM, KOTOPHIE KaMepy NPH3BIBAIOT
IIPUMEHUTH B OTHOMICHHH HECOTIIACOBAHHEIX CEKTOPOB.
OrMeuas npeo6iaagaHHe 0COOEHHOCTEH MECTHOCTH, B
YaCTHOCTH peK, TIPH ONpeReSIeHHH COTNIacoBaHHBIX CEK-
TOpOB, KaMepa IpHHAIA BO BHHMAaHHE IPHEMIEMOCTh
OlpeNelIEHHBIX TONOrpadMuecKuX XapaKTEPHCTHK I
0603HaYeHHs OTpeNeIseMOil M HOAXOAAmEH ITPaHHUIIbL.
B naHHOM cnydae Kamepa obpamaerci He CTONBKO K
MOHATHIO «ECTECTBEHHBIC IPAHHUIIBIY, CKOIBKO K JOCTO-
BEPHOMY NPEATIONOXEHHIO, TIONOXKEHHOMY B OCHOBY
YCTAHOBJIEHUA I'PaHHL, B OTHONIEHNH KOTODHIX TIpHME-
HseTcs IPHHIMN uti possidetis juris.

B coorBercTBHM co cTaTheif 5 CriepanbHOIO coria-
IMeHNs KaMepa HOJKHA NPWHATH BO BHHMaHHE HOPMEI
MEXIYHapOAHOTO TIpaBa, NPUMEHHMBIE B OTHOINECHMAX
MEXIY CTOPOHAMH, «BKJIOUas, TaM, IJie 3TO YMECTHO,
nonoxeHus» foroeopa. ITo, BEpOATHO, O3HAYAET, UTO
KaMepa JOJDKHA TaKXe NIPHMMEHATh TaM, [Ie 3TO YMeCT-
HO, JaXe Te CTaThH, KOoTopsle B JIoroeope CrenManbHo
KacajoTcss CoBMecTHOH TorpaHuuHOW Komucchu. On-
Holt M3 HHX ABNAeTCA cTaThd 26 [loroBopa, npeaycMar-
puBaomas, 4To KOMHCCHA B KauecTBe OCHOBHI IJA
JEIMMMTAIMH HCIOJIb3yeT QOKYMEHTHI, BolaanHbie Mc-
MaHCKO} KOpOHO# MnH ApYrMMH HCNAHCKMMM OpraHa-
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MM BIACTH, KaK TPaXTaHCKHMH, TaK M LIEPKOBHHIMH, B
KOJIOHUAJIBHBIN TIEpHOJ H CBHIETENBCTBYIOIHE O IOpHUC-
AMKIUY TH60 O pasTpaHHueHHH TEPPUTOPHH HIIM Moce-
JeHWH, a TaKXKe ApYTHe CBHIETENbCTBA H apTyMEHTHI
TPaBOBOTO, HCTOPHUECKOTO, TYMAHHTAPHOTO HIIH MHO-
r0 XapaKTepa, NPENCTaBICHHBIE € CTOPOHAMH M INIpHU-
3HAHHBIE COTJIACHO MEXIYHAPOJHOMY IIpaBy.

O6pamas BHUMaHHE Ha Pa3IMIHe MEXIY ee 3amadeit
u 3amaveit KoMuccuu, XoTopast NOIDKHA Oblla JIHINb
NpELIOXHTh TIOTPAHHYHYIO JIMHHIO, KaMepa OTMevaeT,
4yTO craThsl 26 SBISAETCA HE OTOBODKOH O NMpHUMEHHMOM
npaBe, a cKOpee INOJNOXEHHEM O JoKa3aTenbCTBax. B
CBETE 3TOTO KaMepa BHICKAa3BIBaeT 3aMeYaHusd 1o OfHO-
My KOHKDETHOMY Kiaccy THTYIIOB, YIIOMAHYTOMY Kak
«o(hMIHaIbHbIE JOKYMEHTBI, YCTAHABIMBAOINE NPaBO
Ha OGIMHHEIE 3eMJIHY», KOTOpoMy CallbBajiop TpeGoBal
HpHIAaTh OCOOEI CTaTyc COINIACHO HMCIHAHCKOMY KOJO-
HHANBHOMY IIpaBy; peub aeT o6 akrax KMcnamckoit Ko-
POHBI, IPAMO OTIPENENSAIOLIMX MIPEAENIBI TEPPUTOPHAIIB-
HOM IOpPHCIMKINH TOH WM HHOM aJMHUHUCTPATHUBHOM
eIUHMUBI. OTH THMTYIBl, TaK Ha3bIBacMbIC titulos
ejidales, mo mMHeHmro CanpBagopa, ABIAIOTCA HaWITy4-
MMM BO3MOXXHBIM JIOKa3aTEILCTBOM IIPHMEHHUMOCTH
NpHUHIHKIA uti possidetis juris.

Kamepa He coriiacHa ¢ MOObIM TOJIKOBAHHEM CTATHH
26 KaK O3HayalolleH, YTO CTOPOHEI B JOTOBOPHOM IIO-
PpAIKE HUCIIONB30BANH CIICIHATIBHOE MIPABWIIO WIH METOX
onpeaeaeHus rpaHuL uti possidetis juris Ha ocHOBe Zie-
JIEHHS TEpPUTOPHM MeXKy HHAeHckuMHu poblaciones
(mocenennamy). IMeHHO rpaHHIEI AAMHHUCTPATHBHOTO
JelIEHHA MEXIY UCTIAHCKUMH KOJOHHANbHBIMU aMHHHU-
CTpaTHMBHBIMH eIHHHIIAMM, A HE TPAHMIIBI MEXIY IoCe-
JIEHHAMH MHACHIIEB KaK TAKOBBIMM ObLIM Npeo6pasoBa-
HbI B MEXTOCY/IapCTBEHHEBIE TpaHULE! B 1821 roay.

CainBafop yTBEPXKAAET, YTO OOIIMHHBIE 3€MIM, Ha
oHIMATBHEIE JOKYMEHTEL O TIpaBE HAa KOTOpEIE OH
CChITIAETCS, HE HAXOMHINCh B YaCTHOH COOCTBEHHOCTH, a
TpMHAIEKaTH MYHALIUIAIBHBIM COBETAM COOTBETCT-
Bylomux poblaciones. ITockombky 3TH OGIIHMHHBIE 3EMIH
KOHTpOJIMPOBAIIMCh MyHHIMIIAIBHEIMM OpraHAMM BlIa-
CTH M IIpex[e BCEro OpraHaMH BJAaCTH KOJIOHHMANbHOM
MPOBHHIIMH, KOTOPOH, KaK 6BLIO 3asBICHO, IpHHAILIe-
Kanu obmuHHbIe 3emiu, CalpBafiop YTBEPXKIAET, YTO
€cnM IpefOCTABICHHE MpaBa Ha OOIMMHHbBIE 3eMJIM Ka-
Koit-n6o obIuHe B OJHOM TPOBHHIIMH paclpoCTpaHs-
ercsl Ha 3eMJIM, HaXONAIMHUecs B APYTrOH IIPOBMHIMH, TO
OpraHsl aJMMHMCTPATHBHOIO KOHTPOJIA TPOBHHIHMH, K
KOTOpPOH OTHOCHTCH Takas oOIMHA, ObIIM OBl TOTOBHI
NpMMEHMTD MPHHIMI Uti possidetis juris, o3HavalolIMi,
4TO IO NOCTHOKEHHM HE3aBHCHMMOCTH Bcs IIOIIALb
OGMIMHHBIX 3€MENb OTXOAUT K TOCYJapCTBY, Ha TEPPH-
TOpPHH KOTOpPOro Haxojmwiack 3ra obmuHa. Kamepa,
CTOJIKHYBIIMCh C TTOJOGHOH CHTyaLHell B TpeX M3 LISCTH
OClapHBaeMEIX CEKTOPOB, TEM HE MEHee cMorja paspe-
IIHTH 3Ty NpoGlieMy, He oOpamasick K OMNPEACICHHIO
SHAYEHHS ITOT0 KOHKPETHOTO BOIIPOCA MCIIAHCKOIO KO-
JIOHHANBHOTO TIpaBa AjfA XaHHOTO Jena, M MO3TOMY He
BHIUT HUKAKUX OCHOBaHHI 1A MOMBITOK CAENATh 3TO.

Tlpy OTCYTCTBMM 3aKOHOJATENBHBIX JOKYMCHTOB,
O(pUIMAIBHO OIpeRe/SIOIUX [PAHUIBl HPOBHHUHH,
nepefava IpaBa COOCTBEHHOCTH Ha 3€MIIO0 HE TONBKO
MHIOEHCKMM OOIMMHAM, HO H YaCTHBIM JIMLIAM CIYXHUT
CBOEro poAa JOKa3aTeJIbCTBOM DAcCIONIOXKEHHS TPaHHIL
CreyeT TIpU3HATh JOCTOBEPHEIM IIPEATIONIOKEHHE, UTO
B cIyyae TaKOTO IIpeNOCTaBlIeHHUS NpaB OOBIYHO H3-
feraloT TNEpeceyeHHs TPAaHMIBI MEXAY Ppa3IHYHBIMH
aAMHUHUCTPATHBHEIMH €IHHHIIAMH, M TaM, Tle paclio-
JIOXKEHHE TIPOBUHIHAIIEHOM I'PaHUIIEI BBI3BIBACT COMHE-



HHS, TaKoi I'paHMIei BIIOJHE MOTIH 6Bl cTaTh o6mrve
TpaHHIBL 36MENb, IPaBO COOCTBEHHOCTH HA KOTOpHIC
MpefOCTABICHO OpraHaMH BJIacTH JBYX pa3HEIX MpO-
puHIHHA, Takum o6pa3oM, kamepa pacCMaTpHBAET KaxX-
MBI MX 3THX JOKYMEHTOB O IpeOCTaBICHUH IipaBa
CcOBCTBEHHOCTH 110 CYyUIECTBY M B CBS3M C APYTHMM ap-
TYMEHTaMH, He OTHOCACh K HHMM, TeM HE MeHee, Kak K
HEOCIIOPMMEIM JTOKa3aTeIbCTBaM.

B OTHOIIEHHH TEPPHTOPUM, KOTOpas He crana 065~
€KTOM pa3HOro poja AOKYMEHTOB O Iepefaue Ipasa
coberBeHHOCTH FlcmmaHcKoH KOpPOHOM M HMMEHOBANACh
KOPONIEBCKUMH 3eMIIAMH, tierras realengas, CTOpOHEI co-
[JIACHHI C TEM, YTO TaKafd TeppUTOpUA He Oblia HHYeH-
HO# ¥ oTHOCHMIIach K TOH WIHM HHOM IPOBHHLIMH H, COOT-
BETCTBEHHO, IEPENUIA MO CYyBEPEHHTET TOI'O HWIH HHOTO
rocyJapcrBa nociue MoyryueHHs UM HE3aBUCHMOCTH.

B OTHOIIEHHMH HOKYMEHTOB O IpeNOCTABIICHHH IIPaB
CcOBCTBEHHOCTH WIM THTYJIOB, OTHOCIIMXCA K NEPHOIY
Tocie MOJyYEeHHS HE3aBHCHMOCTH, TO €CThb TaK Ha3hbl-
BaeMBIX «pECITyGIHKAHCKUX THTYIOB», KaMepa CUMTAacT,
YTO OHM BIIOJIHE MOTYT CJIYXXUTBH OTNpelcNeHHBIM NOKa-
3aTelILCTBOM PpACIONIOKEHHA I'paHuIB B 1821 romy, H
06€ CTOpPOHBI IIPEACTaBIUIIN HX KaK TAKOBEIE,

CanpBafop, IpM3HaBas, 4To uti possidetis juris aBnsa-
eTCH TJIABHBIM 3JIEMEHTOM B OIIPEENCHUH CYXONMyTHOH
TPaHHUIE], B TO XK€ BpPEMS, CCHUIAACH HA BTOPYIO YacTb
CTATBH 26, BBIIBMIacT apryMEHTH], YIOMSAHYTBIE KaK
«apryMEHTBI 'yMaHUTapHOTO XapakTepa» MO0 KaK ap-
CYMEHTEHI, ocHOBaHHBIe Ha effectivités. I'onmypac Takxke
MPH3HAET OTPEACICHHYIO IIOATBEPKAAIOUIYIO pOJb
effectivités U ¢ 3ToH LeNbIO NpeacTaBHI CBHACTEILCTBA
aKTOB CBOEH COOCTBEHHOM afMHUHHUCTPAIUU.

CanpBafiop NpeXIe BCEro NPEACTABHI apTyMEHTHL H
MaTepHaJbl, Kacatowuyecs JeMorpaduueckux npobieM B
Canbpaiope, KOTOPBIMH O00YCIIOBIHBaeTCA ero noTpet6-
HOCTb B TEPPUTOPHH B CPaBHEHHH C OTHOCHTENIBHO pefi-
KO HacenaeHHbIM I'OHIypacoM, a Takxe Haluuus Gonee
BGoraThiX MPHPOTHEIX PECYPCOB, KOTOPHIMH, KaK yTBEp-
sxnaercs, obnagaer Toumypac. Tem He MeHee Canbpa-
IO, KaK MpelcTaBlIgeTcs, He yTBEPXKIaeT, YTO IpaHHIa,
OCHOBaHHasg Ha IpuHuHMIE uti possidetis juris, Moxer
6BITH BIIOCIEACTBHH CKOPPEKTHPOBaHa (3a HCKIIFOYCHH-
€M TaKoi KOPPEKTHPOBKH 110 COTNAICHHIO) Ha OCHOBa-
HHM HEOJAMHAKOBOM ILUIOTHOCTH HaceneHus. Kamepa e
YIIYCTHT H3 BHAY 3TOT acleKT paccMaTpHBAeMOIO BO-
Tpoca, KOTOPBIiH, TIpaBia, He UMEET IPAMBIX IPABOBHIX
TIOCIIEICTBUH.

Kpome Toro, CansBafop oIHpaeTcs Ha TO, YTO Ocma-
puBaeMBle paHOHBI AKOOBI 3aceleHb! calbBaJOplaMH,
Ha MX IIpaBo COOCTBEHHOCTH Ha 3eMIII0 B 3THX paHoHaX,
Ha NpeJOCTaBlIeHHE MM OOIIECTBEHHBIX YCIYr M OCYy-
IIECTBIEHHE TOCYAAPCTBEHHOMH BlIaCTH Ha 3TOH TeppH-
TOpHH, U, B YAaCTHOCTH, YTBEPXKIAET, YTO IPAKTHKA
3G (eXTHBHOTO ATMHHHUCTPATHBHOIO KOHTDPOIA CBHIC-
TEJILCTBOBANA O «HAMEPEHHH» 061a1aTh 3TOM TEPPHTO-
pueit. Tonmypac oTeepraer n06oit aprymeHT 06 «3p-
($EKTHBHOM KOHTpOJIE», HOMycKasd, 4T0 3TO NMOHATHE
OTHOCHTCS JIMIIb K aAMHHHCTPATHBHOMY KOHTPOMIO IO
IOCTYDKEHHUSA He3aBHCHMOCTH. OH CUMTaeT, 4To 1o Kpai-
Heit Mepe ¢ 1884 rofa Hemb34 CChLTAThCA HA Kakue-Mubo
AKTBI O CYBEPEHHTETE B OCMIapUBAeMbIX palloHaxX, BBHIY
063aHHOCTH cobmogaTh status quo B OCNApHBAEMOM
paitoHe. B To e BpeMd OH IpeACTaBII 3HAYMTEIbHBIH
06heM MaTepHalOB, CBUICTEJIBCTBYIOIHX O TOM, UTO
ToHmypac TakXe MOXET INojaraTbCs Ha apryMEHTHI
TYMaHHTapHOTO XapakTepa.

Kamcpa CUHTACT, UTO B OIIPCHACHCHHBIX CIydYasX OHa
MOXET PacCMOTPETh HOKYMCHTAIbHBIE CBHICTEIBCTBA
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effectivités Imocite JOCTHXXEHHS HE3aBHCHMOCTH, Colep-
XallMe ykasaHHMs Ha TpaHuuy uti possidetis juris 1821
roga, INpH YCJIOBUM HalH4IMA B3aMMOCBA3U MEXIY
effectivités H orpeeneHyueM 3T0H IPaHHIIbI,

Canppaiop 06paTun BHHMaHHE Ha TPYAHOCTH IPH
cbope MOKa3aTelbCTB B HEKOTOPBIX paHOHax H3-3a
BMEMIATENLCTBA B JeATEILHOCTh NIPaBHTENLCTBA, B CBA-
34 ¢ akTaMH Hacuaus. KaMmepa, IpH olieHKe 3THX TPYX-
HOCTeH, He MOXeT MpHOeraTrs K NPEATIONOKEHHIO O TOM,
4TO OTCYTCTBYIOIME M0Ka3aTedbCTBa B CHOyYae HX
NpeIBSBICHHA MOCIYXaT TONTBEPKICHUEM apryMeHTa-
IMH, [IPUBEJICHHOM B Xelle ONPEAENEHHON CTOPOHEIL, U B
eme MeHpIIEH CTENeHH K MPEANONIOKEHHIO O CYIIecT-
BOBAHMH He TIPEHBABICHHBIX JOKa3aTelnbCTB. BBHAY
3tuX TpymHocrelt Cainppajiop oOpaThica K Kamepe ¢
npockBoil paccMOTPETh BONPoC 06 OCYIIECTBIEHUH €€
dyHxMiA o crathe 66 Pernamenta Cyfa aus nomnyye-
HUA J0Ka3aTelbeTB in situ, OgHako CTOpOHBE! OblIM
HH)OPMHPOBAHEL O TOM, YTO KaMepa He couna Heo6xo-
JUMBIM OCYINECTBIATH NaHHbe (YHKIHH, paBHO KakK M
nonHoMouyms o cratee 50 CraTyTa [ opraHH3amMH
pacceqoBaHus WIM 3KCHEPTHOTO 3aKIIOYEHHUS 110 Jeny,
0 ueM ee Takxe Ipocii CanpBalop.

*
* ok

KaMepa [0 KaXIoMy OClapHBacMOMY CEKTODY M3y-
YUT HoKa3aTelnbcTBa effectivités MOCT-KOIOHHATIBHOIO
nepuona. Jlaxe B cayuae Hajmexaneit OLEHKH Tpebo-
BaHMIit OTHOCUTENEHO effectivités MOXeT MPOHM3OMNTH Tak,
4TO B HEKOTOPHIX padoHaXx nocie JCIMMHTALIUU Ocna-
pPHMBAEMOTO CEKTOpa CpaXIaHe OJHOH CTOPOHEI OKa-
KYTCA Ha TEpPUTOpHH Ipyroit croponsl. Kamepa BEI-
paxaer Halex[y, YTO CTOPOHBI IPHMYT HEoOXoauUMbIe
MepBI, C TeM UTOObI IPHHATh BO BHUMaHHE TaKylO BO3-
MOJKHOCTb.

B cBA3M ¢ TOHATHEM «KPHTHYECKMH CPOX» KaMepa
OTMeuaeT, 9T0, KaK eif NpecTaBIAeTCA, HET HMKaKHX
OCHOBaHHil HE MCIIONB30BaTh MOJYAINHBOE COTNACHE
WIM TIpM3HAaHWe IPU HalM4NM NOCTATOYHBIX HOKasa-
TENIbCTB, CBHIETENLCTBYIOINX O TOM, 9TO CTOPOHBI
daKTHUECKH YETKO BBIPA3HIIM CBOE COTTacHe C OIpese-
NEHHBIM BapMAaHTOM WM TONKOBaHMEM INpHHIIMNA Ui
possidetis juris.

IV. Ilepevtii cexmop cyxonymuou zpanuybl
(nyuxTe! 68-103)

Tlepsoiit ocriapuBaeMblii CEKTOP CyXOIYTHOH I'paHM-
LBl HAYHHAETCS OT COTIACOBAHHOH TOYKH CIHAHMA Ipa-
uun CanpBagopa, I'matemannt u ToHmypaca (ropa
MOHTEKpHCTO) H 3aKaHUMBaeTCA Ha BepumnHe ropel Ca-
HOTaIb (CM. CXEMaTHYECKYIO KapTy A Ha cTp.41).

O6¢ cTOpOHBI MPH3HAIOT, UTO OCHOBHAA YacTh paHoHa
MEX/y IPONIOXKEHHBIMH UMM TIOTPAHMYHBIMH JTHHUAMH
COOTBETCTBYET TEPPUTOPHH, CTaBIIEH NpeaMeToM titulo
ejidal B oTHOmIeHMHM rophl TeNaHIyHCHP, TOXKAIOBaHHOTO
B 1776 rony unumeickoi obumue Can-(DpaHIHCKO-fe-
Curana, TenaHrydcup HaxONAIIEHCS B IIPOBMHINM
Can-CansBagop H Top ee ropucaukuuelt, CanbBagop
YTBEPXKIAET, UTO IOCHE JOCTHXXEHHMS HE3aBUCHMOCTH
nosxanoBaHHafd TaKMM o0pa3oM TEppHTOPHA crajla
yacThio CanbBajgopa H mostoMy B 1821 roxy rpanuna
MEXKIy AByMs IIPOBHHIMAMH OBLIA OMpenesieHa ceBepo-
BOCTOYHOM rpanueii ejido Curana. Co cBOEH CTOPOHBI,
ToHmypac NOMYEPKUBAET, YTO, Korga B 1776 romy 6uun
NOXKAJ0BaH HTOT TUTYJI, HPEXYCMOTPEHHBIE B HEM 3EMIIH
GBUIH CIIENHANIBHO YKa3aHbl KaK HaXo[AMHUecsa B TOHAY-
pacckoii mposunimu I'pacnac-a-JlHoc, I103TOMY YKa-



3aHHas TEPPUTOPHS NOCIIE HOCTHIKEHUS HE3ABUCHMOCTH
crana yacTheio I'oHgypaca.

Kamepa cuuTaer, 4TO OT Hee He TpeOyercs pelleHHs
3TOro Bompoca. Bce meperosopsl Mo NoBogy cropa o
PaclOJIOKEHHH IPaHuIlbl B 3TOM cekTope Ao 1972 ropa
BEJIMCh HA MPUM3HAHHOM 06eMMM CTOPOHAMH OCHOBE, 3a-
KIIOYalomeica B TOM, 4TO [IOrpaHHYHAA NHHHA ONpe/e-
JAeTCA 1O TpaHULEe Mexay ejidos Curana v OkoTenexys.
Bonpoc O rpaHuue, COOTBETCTBYIOWIEH HBIHEHIHEMY
TonkoBaHuIo [oOHIypacoM mpaBOBBIX MOCIEACTBHH IO~
*aJoBaHHoTo B 1776 rogy tutyna Curane, 6b11 BIIEp-
BHIE TTOCTABIEH Ha TIEperoBopax, cocrossumuxcsa B 1972
rony. Kpome toro, THTYA, noxanoBaHHbi# ['oHfypacoM
B 1914 rony, u no3uuus, 3aHsTas ['OHAYpacoM Ha Tpex-
CTOPOHHHX neperopopax Mexay CaieBagopoM, I'BaTe-
manoif u TongypacoM B 1934-1935 rogax, moxaTBep-
KITalM 3aKIOYEHHOE CTOPOHaMH corjlamleHue 06
onpefelieHNH TPAHHIBI MEXy HUIMH MO IPaHHLIC MEXTY
Curanoit u OxoTtenexys. HamoMHHMB, 4TO HeHCTBHE
NpHHUMNA uti possidetis juris 3akimouanoch He B 3aMo-
paxXHMBaHHH Ha BCe BpEMEHA NMPOBHHUMANBHBIX [PaHHUL,
KaMepa TIOCTRHOBIAET, yro NopeneHHe I'oHiypaca ¢
1881 mo 1972 rox MOXHO paccMaTpMBaTh KaK MoJI4a-
JAHBOE MPH3HAHHE PaHULBI, TPOXOAAINEH 1O TPaHHLE
MeXIy 3eMiissMH ‘CHTalbI B paifoHe ropbl TenaHryucup
U COOTBETCTBYIOMINMH 3eMnAMH OKOTeneKy?.

3aTeM KaMepa NEepeXOJUT K BONPOCY O TPEXCTOPOH-
HeM palioHe, rae, o yTeepxiaeHuio I'onaypaca, B pe-
3ylIbTaTe MpenocTaBleHus tHTyna Oxotenekys B 1818
rony 6bUIa HapylueHa ceBepo-BOCTOUYHas rpaHuia CH-
TANBI, H K BONPOCY O Pa3HOITIACHAX MEXIy CTOPOHaMH
T0 MOBOLY TOJIXOBAHHA Pe3ylIbTaTOB TONOrpadHuecKoit
ChEMKH CeBepo-3anaJHoro paitoHa CHTaisl

B OTHOIEHMH TpPEeXCTOPOHHETo paifoHa KaMepa He
CYMTAET, YTO TAKOE HApYIIeHHE TPaHUIbI OBLIO OCYIECT-
BJIEHO CO3HATENBHO, M IPUXOIUT K COBEPIIEHHO OMpe-
JeneHHOMY BBIBOZY, YTO 3TO HapylieHHe OblIo Zomy-
IeHO IT0 OINHOKeE, IIOCKOJIbKY Y «HapyIIuTens» He 6bu10
COMHEHHA B TOM, 4TO 06a THTyJa He coBMagaior. B 1O
Xe BpeMA HeNb3s ¢ HOCTaTOMHOH TOWHOCTRIO OMpene-
JAHTL pasjiMYHble COOTBETCTBYIONME TIeorpadHuecKkne
TpaHHIBL, YTOGH! POIEMOHCTPHPOBATE HapYIEHHE.

YTo KacaeTcsi pa3sHOrIacHil OTHOCHTENRHO IPaHHIEI
JeitcTBHA rpaBoBoro THTyIa CHTAIEL, TO KaMepa IpH-
XOZHT X BBIBOAY, UTO B 3TOM BOIIPOCE CIEAYET OTAATH
MpeanONTEHHE TOIKOBAHHIO COOTBETCTBYIOIIMX PE3Yilb-
TaTOB Tomorpaduieckoit ChEMKH, IpelCTaBICHHOMY
Tongypacom.

3aTeM kKaMepa NepEXoJUT K HacTH OCIapHBAaEMOro
paifoHa, HaxoJdIeHCs MexAy TEppPHTOPHEH, OXBaTbl-
paeMoil THTYIoM CHTANBL, H TOUKOH CIUAHHSA TPAHHI

Tpex rocymapcTB. [oHmypac yTBepxzjaer, 4TO, .MO-

CKOJIBKY, COITIacHO Tomorpaduyeckolf creMke, TeppH-
TOpHS 3TOro paloHa npeAcTaBiser coboi KOpolleBCKHe
seMIM (tierras realengas), a Tomorpadudeckas CheMKa
NpoBOXWIACH B MpoBUHIMH ['pacnac-a-JIMoc, 3TH 3eMIH
JoJDKHBI OBITH tierras realengas 3ToH NpPOBHHIMH H,
CICOBATENIbHO, B HACTOAILCE BpeMs ABIAIOTCA HaCTBIO
Tonnypaca.

Co cpoeii cropoHsl, CaibBalop HMpeTEHIYET Ha 3TOT
paiioH Ha ocHoBaHuHM effectivités u ykaspIBaeT Ha psf
JepeBeHb H. CeIEHHi, OTHOCAINHXCA K MYHHIMITATHTETY
Curanel B mpegenax 3Toro. paitona. OpgHako Kamepa
OTMEUaeT OTCYTCTBUE JOKA3aTelbCTB TOrO, YTO 3TOT
paiioH WIM ero HacelieHHe HaXOJHINCh ITOf YIpaBIeHU-
€M Ha3BaHHOro MyHununamutera. CaxbBafop Takxe
OCHOBRIBaeTCq Ha Joknaje nocia oHoypaca, B KOTO-
pOM TOBOPMTCH, YTO TEPPUTOPHUSA OCMAPHBAEMOro pail-

OHa TIPMHA/LIEKUT HACENEHHIO MyHHIunamrera Cura-
na B CaneBajiope. OHAKO KaMepa He CYMTAET ITO XOC-
TATOYHBIM JOKa3aTeIbCTBOM, IMOCKONBKY Il CO3MaHMs
effectivités, oTHocsmerocs K HEIMMHTAUHH CPaHHILE,
Tpe6yeTcs Mo KpaiiHell Mepe KaKoe-TO NPH3HaHME WIH
IXOKa3aTelbCTBO (PAKTHUECKOTO YNpaBICHHA 3THM paii-
OHOM CO CTOPOHBI MyHHnunamutera CHurana, 4To, KaKk
OHa OTMeYaeT, He ObINO AOKa3aHo.

CanbBajiop TaKXKe YTBEPHKAACT, YTO NPaBo COOCTBEH-
HOCTH CalbBafOplEB HA 3eMJIIO B OCNapHBaeMOM paii-
OHe, pacloJIOkKeHHYI0 MeHee deM B 40 KM OT JMHHH,
KOTOpa#d, 1o yTBepxJeHHio I'onaypaca, sBiusercd rpa-
HHULEH, CBHAETENLCTBYET O TOM, UTO 3TOT paiOH He sB-
nserca yactbio I'oHIypaca, ITOCKONBKY 110 KOHCTHTYLHH
Tongypaca semyo B npefienax 40 KM OT rpaHHIEl MO-
TyT NpHO6pETaTh WIH BHaficTh €10 TOJIBKO KOPCHHBIE
roHaypacusl. Kamepa OTKIOHAET ITO YTBEPKICHHE, MO~
CKONBKY CIIEMOBANI0, 0 MEHbIUER Mepe, NMPOJCMOHCT-
pHpoBaTh Kakoe-mHGo mpusHanue I'oHaypacoM npasa
CODCTBEHHOCTH CANLBANOPLEB Ha 3Ty 3€MIIO, Yero cie-
JIaHO He ObINo.

KaMepa oTMedaeT, 4To B XOJI€ NIEPErOBOPOB, NIPOXOAHB-
nmx B 1934-1935 ropax, Ob110 JOCTHIHYTO COrTalleHHE
0 KOHKDETHOM IOrpaHHYHOM JHMHMM B 3TOM paioHe.
CornacHe npeacrasureneit CanbBagopa 6su10 JHms ad
referendum, oHAKO KaMepa OTMeJaceT, YTO IIPaBHTEIIb-
creo CanbpBaiopa He paTHQHIMPOBAIIO YCIIOBHA, COrlla-
coBaHHble Kak ad referendum, HO U HE JEHOHCHPOBAIIO
HX; HEe OTKa3aJics OT cBoeTo cornacus u I'onnypac.

Kamepa cyHTAEcT, YTO MOXET NOATBEPAHTH JHMHHIO
rpaHuubl 1935 roma npexie BCero IIOTOMY, 4YTO OHa
Honpiueil YacCThIO IPOXORMT TIO BOJOpa3neiaM, KoTo-
phIe TIPeICTABISAIOT CoGoit ueTKylo M 6€3ycloBHyIO Ipa-
HHILY; KAMepa BHOBB BBICKa3bIBacT CBOIO TOYKY 3PEHHSA,
COTTIACHO KOTOPOM YMECTHOCTh TOIorpathuuecKux Xa-
PaKTEpUCTHK 11 0O03HAUCHHA JETKO HACHTHOHUMpYe-
MOil H TIpHeMJIEMOil I'paHMIpbl SBIACTCA CYIIECTBEHHO
BaXHBIM ACMEKTOM B TOM ClIydae, KOraa JOKYMEHTalb-
HBIE MaTepHallbl He MO3BOJAIOT CAENATh BBIBOX, NMPAMO
YKa3hIBAIOMI Ha CYIECTBOBaHHE IPYTOil IpaHHUIIEL,

Yro kacaercd MaTepHalloB, NpEeACTABIEHHBIX T'onmy-
pacoM M OTHOCAIMMXCA K ITOCEIEHHAM TOHIYpacleB B
oCITapHBaEMBIX paiOHaX M OCYLIECTBIECHHSA TaM I'oHmy-
pacoM QyHKIMH ynpaBleHus, TO KaMepa MpH3HaeT 3TOT
MaTepHall HeNOCTATOYHEIM, 1A TOTO YTOOBI MOBIHATH
Ha pelleHHeE IMyTeM cChUTKHM Ha effectivités.

3axkmoyeHHe KaMepbl IO TOBOAY NEpBOro OcrapH-
BaEMOT'0 CEKTOpA CyXOIyTHOM TpaHMIBI IIIacuT!:

«IlorpaHMyHas JVMHIA Ha9UHAETCA «OT TOYKH CIHA-
HMA TpeX CpaHul] ¢ rpaHuueit ['BaTeMasl, «<H3BeCTHOH
Kak Onp-TpHbHHHO, Ha BepluMHe ropnl MoHTexpu-
croy... OT 310it TOUKHM rpaHuna Mexgy CaapBaopoM
u ToHmypacoM npocTHpacTcs B LIEIOM Ha BOCTOK IO
IIpAMOif TMHUM BOXOPA3IENOB B COOTBETCTBHH C CO-
rJIalIEHHEM, 3aKIOUeHHbIM B 1935 roay m npu3Han-
HbM ad referendum npeacrasurensmu CanbBagopa. ...
B cootBeTcTBMH ¢ cornamenueM 1935 roaa..., rpaHHna
MPOXOJNUT «BIOJL Boorasfiena Mexay pekaMu OpHo
umu Cecekana H Jenb-PocapHo J0 CIHAHUA 3TOTO BO-
Jopaszena ¢ BogopasnenoM pexH ITomodma...»; «3aTeM
B CEBEPO-BOCTOYHOM HalpaBJIEeHUH BAONIb BOOOpas/ie-
na pexu IloMona [o clMAHMA 3TOrO BOAOpa3jecia ¢
BoJopasfenoM Mexnay pekoit Cumpecanec n ens-

! CM, NpHIIOKEHHYIO CXEMATHYECKYIO KapTy A Ha cTp. 41; GykseH-
Hble 0GO3HAYEHHA M KOOPAMHATHI Pa3lMYHBIX ONPCACICHHBIX MyHK-
TOB CM. B IOCTAHORNSIOIIEH YACTH: PelIeHNS, HITOKCHHON BBILLE; C
kapramu B MacrtaGe 1:50 000 MoxHO osHaxoMHThCA B CekperapHare.



Cenpon, ropoit opaga n cobersenHo IMomomnoit...»;
«OT 3TOH TOYKH BIONE NOCIEAHEr0 HA3BAHHOIO BOJO-
pasflella 0 NepecedeHMs LIEHTPaNbHBEIX TUHHR peEK
Cunpecanec ¥ [ToMona...»; «3aTeM BHH3 110 Te4EHHIO
BIOJE LEHTpanbHON JIUHUK pekH [ToMona 0 TOYKM
Ha 3Toil LIEHTpaJBLHOMN JTMHUH, KOoTOpas Haubosee NpH-
fmkeHa K norpannyuoii Bexe [Tomona B Anp-Tans-
Kecalape»; M OT 3TOH TOYKM IO NPAMON JHUHHM [0
3Toit BEXM...; OT NIOTPAHUYHOM Bexu Ob-TalbKecana-
pe rpaHuua [POAOKAET MATH 10 NPAMOH JIMHHUM B
JOr0-BOCTOYHOM HATIPABJICHUH JO TIOTPAHHYHOH BeXH
rops! IIsenipa MeHyza...; OTTYZa 110 NpAMOH JIMHUM O
rorpaHu4dHoi Bexu ropet Canorans...».

V. Bmopoii cexmop cyXxonymuoii 2paHuybl
(nyuxTel 104-127)

Bropoit ocniapuBaeMblit CEKTOP CYXOIYTHOM IPaHHIIbI
npocTHpaeTcs Mexay ropoii Kasranka v Touko# cimd-
Hus pekn Yukura win Ockypa ¢ Bogamu pekn CyMIyis
(cM. cxematudeckylo kapTy B). 'oHgypac OCHOBEIBAET
CBOM TIpUTA3aHHUs IJIaBHBIM 06pa3oM Ha THTYIe XyITyIbl
1742 ropa, npeXoCTaBIEHHOM B KOHTEKCTE JIMTENBHO-
ro cropa Mexay uspeiiniamMu OKoTeneKy3 B IPOBUHUHU
T'pacuac-a-Jnoc M uHueinaMu CHTansl B NPOBHHLHH
Can-CansBanop. OcHOBHO} pe3ylbTaT, 32 MKCUpOBaH-
HBIIi IO 3aBeplIEHHM CMOpa, 3aKMoYancs B IOATBEp-
MIEHHM M COTITIaCOBAHHH I'DaHMIl 3eMelb XYIYNbl, Ha
KoTopble HHAeHIB OKOTENeKys 3a4B/IsUIH CBOH IpaBa U
KoTophIe 6BUIM OTHaHBl HHIEHIaM CHTalbI., TeM He Me-
Hee ObLIO 3a(pUKCHPOBAHO, YTO HaceleHHe OKOTeneKy3,
NpH3HAB MpaBOBOH TUTY! HaceneHus Curaisl Ha 06-
ClTeJIOBaHHBIE 3eMIM, 0OpaTHIIOCH Takxke € Mpochboit
«OCTaBUTEH €My ropy, UMenyemylo Kadranka, BpIIIE pe-
K1 Xymyna, SBIsoUyIocss KOpOJIeBCKo 3eMiIeil», u aTa
npocb6a Obla yIOBJIETBOPEHA.

Kamepa nocTaHOBNSET, UTO THTyl XyIyibl CBMJe-
TEILCTBYET O TOM, 4To B 1742 ropy ropa Kasranka Gbl-
na tierras realengas, H, HOCKOIBKY o61IHHE OKOTENEKY
B nposuHIMH I'pacnac-a-JInoc NpHXOIHIOCE BO3AEIEBI-
BaThb 3Ty 3€MJIIO, KaMepa NPUXOIMT K BHIBOAY, UTO 3Ta
ropa 6buia tierras realengas ynoMsHyTOH NPOBHHLMK H
0 3TOit MpUYMHE JOJDKHA BXOJUTH B COCTAaB TEPPUTO-
pun ToHaypaca 1o JOCTHXCHHM MM HE3aBHCHMOCTM Ha
OCHOBaHMH uti possidetis juris.

3aTeM KaMepa TNEPEXOANT K pacCMOTPEHHIO BOIIpOca
0 MECTE PACIIOIOKEHNA H MIPOTHKEHHOCTH TOPHI, KOTO-
pas, N6 yTBepxkiaeHHio I'oHmypaca, nmpocrHpaercd MO
Bcell TEpPUTOPHH OCIIapHBAaEeMOro paloHa B 3TOM CeEx-
TOpe, ¢ ueM He cornacen CanpBagop. B mononHeHHe K
apryMeHTaM, OCHOBaHHBIM Ha ()OpMYIHPOBKE THTYyJa
1742 rona, CanpBagop cceuiaercs Ha THTYN OKoTenekys
1818 ropa, npemocTaBieHHbIH o6muHe OKOTeneKys Uit
BOCCTAHOBJIEHHUS ITOIPAaHUYHBIX BEX € TEPPHTOPHH, yT-
Bepokaas, yTo ropa Kasranka Gbira 6e1 o6s3aTensHo
BKJIOYEHAa B 3TOT THUTYN, €clM Obl OH JAEHACTBHTENLHO
6BUT pHCyXaeH Hacenenuio OkoTenekys B 1742 roay.
KaMepa He corjiacHa ¢ 3TUM YTBEPX/IEHHEM; OHa CYHMTa-
eT, 9to B 1821 roay uxpe#tubsr OKOTENeKys B MPOBHHLINH
T'pacmnac-a-JIHOC HMENN NIPaBO Ha 3EMIIH, MEPECMOTPEH~
Hoe B 1818 romy, a Takxe IpaBO NMPOXOAa 4epes ropy
Kafranka B BOCTOUHOM HAIIpaBJIEHHH M YTO padOH, Ha
KOTOPBIN paclpoCTpaHANoCch OEHCTBUE 3THX MpaB, fB-
asscek tierras realengas mpoBuHIME I'pacuac-a-ZlHoc,
cTal yacTbio TeppHTOpuH 'oHAypaca 1o HOCTHXXEHMH
MM HE3aBHCHMOCTH.

OpHako ocTaeTcs HepellleHHoil mpobrneMa onpenene-

HH IpOTSXeHHoCTH ropel Kadranka, Kamepa He nMeer
HHMKaKHX JOKa3aTelbCTB, CBUIETEILCTBYIOUMIHX O Me-
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CTOMOJIOKEHNH I'paHuL paiioHa ropel KadraHka, H, B
YaCTHOCTH, HH OJHOTO JOKa3aTelbCTBA B NMOMICPXKY
yrepxaenus [oHIypaca o TOM, YTO paHOH, Ha KOTO-
puifi Menanack cchika B 1742 Topy, TpOCTHpAlcs Ha
BOCTOK BIUIOTb IO pekH CyMITyJb.

3aTeM KaMepa IPHCTYIIaeT K PaCCMOTPEHHIO BOIIpoca
O TOM, 4TO MOr OBl IIPOSICHUTH B Jelle IPENOCTaBICH-
Helii B 1833 romy obuuxe Jla-ITanema B CanbBamope
pecry6IMKaHCKUiA THTYI, MMeHyeMbli TuTyiioM Jlynbye
Hombpe-ne-na-TTaxsma, Ha KoTOpHIf ccelnanca Canb-
Bajop. Kamepa cuuTaer, 4To 3TOT TUTYJI MMEET CyIIecT-
BeHHOE 3HayYeHHe, MOCKONBKY OH JaeT NpelCTaBIeHHe O
TOM, KakK NOHMMAjach IMO3uLHA uti possidetis juris B
HEpHOX €ro INpelOCTaBlIcHHA, TO €CTh BCKOpE IOCIE
IOCTIXEHHA He3aBHCHMOCTH. KaMepa MogpoGHO H3y-
yaeT NPOTHBOPEYHUBOE TOIKOBAHHE CTOPOHAMH 3TOrO
TUTYJIa; OHA He corylacHa ¢ TolkoBaHneM CanbBajopa,
COTNIacHO KOTOpoMy cdepa NeHCTBHA THTYIa pacHpo-
CTpaHsieTCs Ha 3amaj BIUIOTh 4O ropel KadraHka u 3a-
KaH4YMBaeTcs 3eMIAMH, obcnefoBaHHBEIME B 1742 romy
JTIs TIpefOCTaBIeH s TUTYNa Xymyae, ¥ NPHXOJHT K 3a-
KITIOYEHHIO O HAIHYHMH IPOMEXYTOYHOro paHoHa, He
OXBaTHBAEMOTO HM OJHHM H3 THUTYNOB. OCHOBHIBAACH
Ha 3TOM, KaMepa OlpeJe/aeT MPOXOXKIEHHE ceBepo-3a~
najHol rpaHuIE! cornacHo Tutyny Jymbue Hombpe-ze-
na-TTanpMa; BOCTOYHOM rpaHMLEH, Kax IIPH3HAaHO CTO-
poHaMHu, aBnseTcs peka CyMITyJb,

3aTeM KaMepa M3yyaeT TPH TOHAYPacCKHMX pecry6nu-
KaHCKMX THTYIIa B OC[TapHBacMOM paiioHe ¥ IMIPHXOIAUT K
BBIBOJY O TOM, 9TO OHHM HE IPOTHBOpEYAT THTYHRY
Hynsue Hom6pe-ge-na-IlanbMa, uTo BhI3Bano Obl co-
MHEHHS B €70 TOJIKOBaHHH.

Kamepa mpomomkaerT u3ydaTh IonoxeHHe o6 effec-
tivités, Ha KOTOpOe cchUlaeTcs Kaxjgas U3 CTOPOH, IS
TOro yTo6hl YOeAUTHCS, NOJAEPKUBAIOT JIM OHU 3aKII0-
yeHHe, OCHOBaHHOe Ha TMoclefHeM THTyne. Kamepa
NPHXOJHUT K BEIBOAY O TOM, YTO HET OCHOBAaHMil M3Me-
HATH €€ TIOCTAHOBJIEHHE O DAcCMOJIOKEHHH TpaHULE! B
3TOM paiioHe.

3aTeM KaMepa NEPEXOAHT K paccCMOTPEHHIO NpHTA3a-
Huit CanpBafiopa Ha TPHAHTYIALMOHHYIO N10JIOCY BIOMb
M 3a IpeneiaMi ceBepo-3allafHol TpaHHIB! COrJIaCHO
tiryay Hyavue Hombpe-me-na-ITaneMa, kotopad, no
yrBepxaeHuto CanpBazopa, TMONHOCTbIO HAcCeJcHa
canpBaJoplaMHd M HaXONUTCA IIOJ YNpPABJICHHEM Callb-
Baflopckux BiacTeil. OfHako kamepe He ObUIM mpend-
CraBlieHs! JOKA3aTeIbCTBA, NOATBepXKaatoIuye 3To. OHa
TaxKe cuuTaer, yro ab3al B oTBeTe 'oHmypaca, pac-
cMaTpuBaeMblii CajpBalopoM Kak [ONOIHHTEIbHOE
noarepxaenue effectivités CanbBagopa B 3ToM paioHe,
Helb3s UCTONKOBEIBATh NMogoOHEIM oGpa3oM. IIpu oT-
CYTCTBMH KakHX-THOO OpPYrHX OOKa3aTelbCcTB B MOI-
JepxKy nMpurasanuii CanpBagopa Ha 9Ty MOJOCY Kamepa
HOCTaHOBJIAET, uTo molloca OTHocHTca k ToHpypacy,
o6pa3ys yacTh «ropbl KasraHka», nepefanuoit B 1742
rojty obuHe OxoTenekys.

HakoHel, kaMepa IepeXOUT K PaccMOTPEHMIO TOi
YaCTH TPaHHIIEI, KOTOpas MPOXOIUT MeXIy ropoit Kas-
raHka M salagHoll rpaHuuel padoHa, OXBaThIBAa€MOIO
turynom Jdymsde HomGpe-ne-na-Tlanema. OHa ycraHaB-
nmBaert, uTo CambBajop He NOATBEPIUN AOKa3aTelbCT-
BaAMH HM OJHO M3 NpHUTA3aHuil Ha NoGoH paiioH, pac-
TOJIOXEHHBIN K 3amafy oT Jloma-ge-10c-DHCHHOC HIIH
«xonMa Canra-Poca», — kpaitHeit 3anagHoH TOUKH co-
riacto turyny Hynsue HoMmGpe-ne-na-ITamsma. Otme-
yag, yTo I'OHIypac MpeabsBUI NPHTA3AHAA, UCXOAS H3
npaB OkoTenekys Ha ropy Kasratka, Ha TEppHTOPHIO K
IOTY OT Hee JIMIIb 1O TPAMOj IMHUH, COeTUHSIOMmEH ro-



py KasraHka ¢ Ha4aoM CIeQyIOMEro COrIacoBAHHOTO
CEKTOpa, KaMepa CYHMTAET, YTO HU IpHHLHIM ne ultra pe-
tita, AH Kaxoe-muGO MpeAnoNIaracMoe MOMYATUBOE CO-
rinacue lonnypaca ¢ rpanunel, Ha KOTOpPYIO OH IIPETCH-
JOBalM, He TIOMENMAIOT eif BBIACHHTH, MOXET JIM paifoH
ropel KasiraHka IpocTHpaThcs Jaee Ha IOr JIo Nepece-
YCHHA C BOCTOYHOM I'pPaHHlEH, YCTAHOBIIEHHOH 110 THTY-
ny Xynynsl, YUHTBIBAL, YTO COTJIACHO 3TOMY THTYIY
ropa KasdraHka npocrupaercs B BOCTOMHOM HanpasJle-
HHUH JI0 KpalHEro BOCTOYHOTO Ha3eMHOIO OpHEHTHpA
Xynynst, kaMepa CYUTaeT, 4TO paioH Mexmy XymyioH
u semiamu Jla-IlanmsMa npunamnexur Tonpypacy u
4YTO NPH OTCYTCTBHH KaKHMX-THOO IpYrHX KpHTEpHEB
OIpeNeNIEHHA IIPOTSKEHHOCTH 3TOTO paifoHa B I0KHOM
HANpaBIEHHH I'paHulel Mexay ropoit Kasranka u Jlo-
Ma-Ae-J10C-2HCHHOC JOMKHa OBITh NpsAMas JINHHS.

3akmoueHue KaMCpbl OTHOCHTCIIEHO YCTAaHOBIICHHUA
rpaHHIIBI BO BTOPOM OCITapHBaCcMOM CEKTOPE INacHT?:

«OT... ropel Kasranka rpaHuia NpOXOZUT IO Tps-
MOM JIMHHH HA BOCTOK, OTKJIOHAACH HECKOJIBKO Ha IOT,
Mo Jloma-gme-n0c-QHCHHOC. .., a OTTYAA O NPAMOM JTH-~
HHH B HallpaBjleHHH 48 Ha ceBEpO-BOCTOK OO COpHI,
0003HaueHHON Ha KapTe, NpeacraBieHHoi CansBago-
poM, Kak One-Byppo (a Ha TOHIYpacCKMX KapTax M
KapTax YnpasieHHA BoeHHOH kaprorpadum Coemu-
Henueix lllTatos Amepuxn — xax Ileenpa Paxaga). ...
HaJiee rpaHHLIa NPOXOOHT Kpar4adliinM IyTeM OO0 BEp-
XoBbA pexH KonaHTHinbo M clenyer BHU3 110 TEUEHHIO
pekn KonaHTHIBO o ee cIusHuA ¢ pekoil CyMnyls. ..,
a 3aTeM CIeyeT BHU3 IO TeueHHIo peku CyMIyis Ho
ee CIMAHNA ¢ pekoH Yukura niu Ockypa...».

VL. Tpermuii cexmop cyxonymuoii 2panuy
(nynkTsI 128-185)

Tperuit ocnapnBaeMbIil CEKTOp CYXONYTHOM IDAHHIIBI
PACHOJIOKEH MeEXIy NorpaHH4yHoi Bexoi ITakacHo Ha
peKe ¢ TeM K€ Ha3BaHHUEM M IOrpaHH4HOi BeXoif ITo-
ca-Ienb-KaxoH Ha pexe, M3BeCTHOM TNojJ HasBaHMEM
Snb-AMaTHILO WM T'YalbKYKHH (CM. CX€MaTHUECKYIO
kapry C).

C TOUKH 3peHHMs OCHOBAaHMi, NPUBEIECHHBIX B TOX-
TBEPXKJICHME NIPHTA3aHUA CTOPOH, KaMepa HeMT ocCHa-
pHBaeMblif paifoH Ha TpH YacTH.

B OTHOMEHHH nEpBOH Y4CTH -— CEBEPO-3aIaHBII
padion — Tonmypac cchiraerca Ha uti possidetis juris
1821 roma Ha OCHOBAHHMM THTYJIOB Ha 3eMIO, IIPEXOC-
TaBJIeHHBIX B mepHol ¢ 1719 mo 1779 rox. Hanpotus,
' CanbBafop NPETEHIYET Ha OCHOBHYIO YaCTh 3TOrO paii-
OHa Ha ocHoBaHMH effectivités mocie mocrikeHns Hesa-
BHCUMOCTH M apryMEHTOB TYMaHHTAapHOIO XapakTepa.
OfHako (haKTHYECKH OH IpETEHAYET Ha YacTh 3TOrO
pailoHa Kak Ha 4acTb 3eMelb, NPEIOCTABIEHHBIX CO-
TJIacHO THTYNy ApkaTac 1724 ropa.

YTro xacaeTcs BTOPOI YacTH, TO CYIECTBEHHBIM BO-
NPOCOM ABNAETCA NEHCTBUTENBHOCTE M chepa AeHCTBHA
THTyJa ApKaTao, Ha KOTOpBIi cceltaercs CanbBaiop, H
HTY10B XVIII Beka, Ha KOTopEIe ccblnaerca Tonmypac,
a TaK>Ke X B3aMMOCBA3b,

YT0 KacaeTcst TPeThel YacTH — JOro-BOCTOMHEIH CEK-
TOP, — TO HMEETCA AHAIOTHYHOE MPOTUBOPEYHE MEXITY
THTYZIOM ApKaTao M YTPAauCHHBIM THTYIOM, THTYJIOM
HowMm6pe-ne-Xecyc B npoButunn Can-Camnsagop, ¢ Of-
HO#H CTOpPOHEI, M TOHAYPAcCKUMH THTYNaMu Can-XyaH-

2 CM. NpHNOXEHHYIO cXeMaTHYCCKYIO kKapTy B ua crp. 42; GyKBeH-
Hbte 0603Ha%CHUA H KOOPIHHATH PAANHYHLIX ONPEAENEHHBIX TyHK-
TOB CM. B NOCTAHOBJAIOWCH YACTH PELUCHUA, HANOMKEHHON BBINE; C
KkapTamu B Macwurabe 1:50 000 MoxHO o3HakoMKThes B CeKperapHaTe.
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Ie-ApkaTao, XOMOIHEHHBIMH TOHNYPaCCKHMH peciy6-
nukaHckuMH Tutyiaamu Jla-Bupryn u Can-CebacTtban-
Iens-ITano-Bepre, — ¢ apyroit. Caneagop Ha OCHOBaHHH
effectivités ¥ apryMeHTOB T'YMaHHMTapHOTO XapaKTepa
MpeTeHayeT Ha JOMOJHUTENBHBI paifoH 3a Mpemenamu
TpaHul, YCTaHOBIIEHHBIX COIJIACHO THTYJIaM ApKaTao M
HowMmb6pe-ne-Xecyc.

Kamepa npex/ie Bcero IpOBOIUT H3YUCHHE MO3MIHH
uti possidetis juris Ha OCHOBE pa3IHYHBIX NMPEACTaBIEH-
HEIX THTYJIOB.

B oTHomEeHHH NEpBOH YaCTH TPETHEro CEKTOpa KaMe-
pa B IpHHIMIE TOepKuBaeT yTBepxaenue [onnypaca
O TOM, YTO JIMHUS MPOBHHUMAIBHOW FPaHMLEI 1O IOC-
THXKEHHS HE3aBUCHMOCTH OIpefeiAeTcsd IBYMsA TOHAY-
pacckumu TurynaMu XVIII Bexa. OTiIoXMB BHayaje
paccMOTpeHHe BONpPOCAa O TOM, I[le¢ TOYHO HaXOHATCH
IOXHBIE HpeJieNlbl paifoHa COINIACHO 3THM THTYIaM, —
ecan OBl KaMepa BBICKa3ajach B IOIIEPXKKY IIPHUTA3a-
Huit CanbBaopa Ha ocHoBe effectivités, eif yxe He npu-
mutock 65 paccMaTpHBaTh 3TOT BONpPOC, — Kamepa B
KOHETHOM cHeTe ONpeJeNseT IPaHUIy B 3TOM paioHe Ha
OCHOBE 3THX JBYX THTYJIOB.

B oTHomIEHHH BTOPO#t YaCTH TPETHETO CEKTOpa Kame-
pa NMpHU3HaeT HEBO3MOKHEIM COTNIACOBATDH BCE Ha3eMHBIE
OPHEHTHPBI, PACCTOSHI M HAIPABIICHHS, YKa3aHHEIE B
pa3sNMUHBIX MaTepHanax TONOTPaHUYECKUX CBEMOK
XVIII Beka; camoe GoJblnee, 9TO MOKET GBITh JOCTHI-
HYTO — 3TO YCTAaHOBJIEHHE JIMHHH, COINIaCOBbIBaIOUIEii-
¢ ¢ TAKHMH OpPHEHTHPaMH, KOTOPEIE ITOJIAIOTCA OIpe-
IENEHUIO C BEICOKOH CTENCHBIO BEPOSATHOCTH, Gollee HIH
MEHEE COOTBETCTBYIOIIEH 3adMKCHPOBAaHHBIM pPaCCTOS-
HHAM, IIPH TOM YTO HEKOTOPBIE CEPhE3HBIC HETOYHOCTH
He ocraroTca Ge3 oGbacHenus. Kamepa cumraer, 4To
OIPENENICHHIO TIOANAIOTCA TPH OPHEHTHpAa M YTO 3TH
TPH OTIIpaBHbIE TOYKH HNO3BOJAIOT BOCCTAHOBHUTHL Ipa-
HHIY Mexnay IpoBuHiued I'pacuac-a-J{Hoc U nmpoBHH-
uveH Can-CanpBajiop B paccMaTpHBaeMOM paioHe, H
TeM caMbIM JIMHHIO uti possidetis juris, KOTOpyO ONMHUCHI-
Baer KaMepa.,

B OTHOWICHHH TpeThelt 9acTH 3TOro CeKTOpa KaMepa
CYMTAET, 4TO HA OCHOBE BOCCTAHOBJICHHOIO THTYJA
Hom6pe-me-Xecye 1742 roma 1 Tonorpagyaecknx CHEMOK
Can-Xyan-ge-Apkatao 1766 u 1786 rogos ycranosie-
HO, 4TO JIMHHA uti possidetis juris coorBercTBOBaNa
FpaHHIC MEXAY 3THMH IBYMS BIaJCHHAMH, H KaMepa
OIHCBIBAET 3TY JHHHMIO. na Gojlee TOUHOTO OMpeaeie-
HMA 3TOH JIMHUU KaMepa CUMTaeT ce6s BIpaBe NPHHATH
BO BHHMMaHHME peclyOIHKaHCKHE THTYIBI, NpPeXOCTaB-
nexnsie l'oHpypacoM B 5ToM paffoHe, TOCKOJIBKY JIHHHUA,
YCTAHOBJIEHHAA KaMepo#, COBIAaJacT C TOUHBIMH, IO €€
MHEHHIO, Teorpa(HIECKUMH OPHEHTHPaMH 3THX TUTYIIOB,

3aBepImyB HccegoBaHHe TTO3UIMHK uti possidetis juris,
KaMepa paccMaTpHBaeT IpPETEH3NH, BBLIABHHYTHIE TIO
BCEMY TPETBEMY CEKTODY Ha ocHoBe effectivités, Ilpu
PacCMOTPEHMH INPETEH3MiH, BRIABHHYTHIX HA 3THX OC-
HoBanuax CanbBaZopoM, KaMepa HE MOXET IPH3HATH
COOTBETCTBYIOIINE MaTEPHANEI JOCTATOYHBIMH, A TO-
ro 4To6bl MOBNUATE Ha €6 3aKIIOYEHME OTHOCHTEIBHO
pacnionoxeHHd IpaHHibl. KaMepa NpHXOMHT K TaKoMYy
Xe BBIBOXY B OTHOMIEHMM ITOKa3aTelbCTB effectivités,
npeacTaBiIeHHBIX [oHmypacoM.

3akioyeHe KaMephl OTHOCHTENBHO ITPOXOKICHHA
TpaHHUb! B TPETEM CEKTOpE IIacHT:

3 Cm. npHioxeHHYIo cxeMaTHueckylo kapTy C Ha cTp. 43; GyKBeHHblE
0603HAUEHHS M KOOPAHHATH! PABIHHYHBIX OIPEAEICHHBIX TYHKTOB CM.
B MOCTAHOBMSAIOWEH HYaCTH PEIICHHS, HATOXKEHHOM BBILIE; ¢ KAPTAMH
B Macwutabe 1:50 000 MoxHO o3nakoMHuTbCA B CexperapHarTe.



«OT1 norpanHuvHoit Bexu IlakacHo... BIONb pEKH
ITakacHo BBEpX IO TEUEHUIO IO TOYKH..., PACIIOJIOXKECH-
Hoit 3amamuee ropel Texonate miu Jloc-TekomaTec;
OTTY[ia BBEPX IO peKe IO BepINHHEI rophl TekojaTe
wm JIoc-Texonarec... ¥ BIOJbL BoAopa3eNna 3TOH ropsl
IO TOpHOTO XpefTa MPOXOMKUTENLHOCTBIO NPUGIH-
3UTENBHO 1 KM Ha CeBepO-BOCTOK...; OTTYJa B BOCTOY-
HOM HATpaBJIeHHH K COCEIHEH rope Hajl BEpXOBhEM
ToppeHTe-na-IlyapTa... ¥ BHH3 II0 TEYEHHIO OO TOYKHY,
I7ie OHa BCTpedaeTcs ¢ pekod I'ylbcuHra...; oTrTyAa
[paHHLa TNPOXOAMT IO cepeluHe peku Iymbcumra
BHH3 TI0 TEUEHHIO [0 ee CIUAHMA ¢ pekoit Cacanana...,
a OTTYJa BBIIIE IO TEUEHMIO IO cepemuHe pekn Caca-
nana Jo cuusHus peku JesaHo Herpo ¢ 3Toil pexoi;
...OTTY/Ia B I0OTO~-BOCTOYHOM HAIPAaBIEHHH [0 BEPIIH-
HEl FOpEI, 0603HaYeHHOM...; OTTYAA B IOTO-BOCTOYHOM
HAIpaBIIEHHH IO BEPUIMHEL TOPEl, 0603HAYEHHOH! Ha
KapTe KaK ropa peicoToi 1017 M...; OTTyaa rpaHuua,
OTKIOHAACH ele Golee K 10Ty, IPOXOAHT Yepe3 TpH-
aHTYJIALHOHHEIN 3HaK, M3BECTHEIH Kak Jla-Kansana...,
Io xpefTa, IPUMBIKAIOINEro K ropaM, yKa3saHHEIM Ha
kapte CainpBajiopa kak ropa Onbp-Kapakons u ropa
Bap-Cano...; H OTTya [0 TOYKH, yKa3aHHOH Ha KapTe
kak IlopTnso-anp-Yyna-Muens...; OTTYXa BXOJb
xpe6Ta n0 ropsl Dnp-Kaxere..., a OTTya IO TOYKH,
e HeIHEUIHAA fopora u3 ApkaTtao B HoM6pe-ne-Xe-
CYC TPOXOIUT MeXIy ropoit Dib-OKOTHIRO H TOpOH
JIaryHerac...; OTTYAa Ha FOr0-BOCTOK K BEPILIHMHE rOpHL,
06Go3HaueHHOM Ha XapTe Kak ropa BeICOTOH 848 Mm...;
OTTYZA Ha BOCTOK C HE3HAYHTENBHBIM OTKIOHEHHEM B
JO)KHOM HaNpaBlIeHHH 10 HeGonpmwoi pekM M B BOC-
TOYHOM HAMpPABJICHWH BHHU3 N0 DYCIy DEKH [0 ee
CIMAHMA C peKoil AMaTHibo MNH I'yallbKyKHH...; 3a-
T€M rpaHHLa IPOXOXUT IO cepeliHe peKH ['yanbky-
KHMH BHH3 no TeueHuwo mo Iloca-penp-KaxoH... —
TOYKH, Ile HAYHHAETCA CHEOYIOIHI COracOBaHHBIH
CEXTOP IPAHHULIBI.

VII. Yemeepmeiii cekmop cyxonymuoti 2paHuysl
(ryuxTH 186-267)

YerBepThlif ¥ caMeblii -601bmMOH NO IPOTHKEHHOCTH
OCriapHBaeMblil CEKTOp CYXONYTHBIH rPaHHLEI, C KOTO-
pHIM CBSI3aHA M OCHOBHAfl YacTh CIOpa, PacIioNOXeH
MEXJIY BEpXOBbEM pekd OpHibs M [OTPaHHYHOH Bexoit
Manenaco-ge-CemmiaToH (cM. cxeMarydeckyio Kapry D
Ha cTp. 44).

OCHOBHOH BONPOC, BO3HHKAIOIIHI B CBA3H C 3THM
CEKTOPOM H Kacalomuitcs kak MHHHMYM pasMepa pac-
CMAaTpHBaeMOro paHoHa, 3aK/If04aeTcd B ONpeleNeHuN,
MpoXoauT 1M rpanuua no pexe Herpo-Kmarapa, xak
yTBepxIaer TOHIypac, HIH XKE MO JIHHUH, MPOXOIAIeH
MPUOIH3UTENILHO B 8 KM K CEBepy, Kak YTBepXKaaeT
Cannsagop. C TOYkH 3peHHs NMpHHIMNA uti possidetis
juris BOoIpoc CBOXMTCS K TOMY, POCTHPAETCA JIH TEP-
puTOpUs npopuHIMK CaH-MHrens, KOTOpas 1o JOCTH-
MEHHH HEe3aBHCHMOCTH CTana wacTbio CanbBaziopa, o
CeBEpHOM YacTH 3ToM peKH, WIIH XKe, HANPOTHB, 3Ta peKa
B 1821 roxy 65u1a rpanunel Mex Iy ST0H IPOBHHIMCH H
nposunlueit KoMaltsirya, koTopas craja 4acTeio ['oH-
Iypaca. CanpBaJop OCHOBBIBA€TCS Ha THTYIe, Tpeoc-
TaBlieHHOM B 1745 roxy obmubam Apambana u Ilepky-
uH B poBHHUMH CaH-Murens; 3eMiIH, NEPENaHHbIE TI0
3TOMY THUTYIY, IIPOCTHPANHCh K CEBEPY H IOy OT peKH
Herpo-Kuarapa, ognako [oHmypac yTBepXIaer, 4TO
3eMJIS Ha ceBepe 3TOM PeKH NpHHAAeKAlla IIPOBHHIHMH
Kowmaitsrya.

KaMepa npexe BCEro ycTaHaBIMBaeT 3HaueHHe COOT-
BETCTBYIOLIMX COOBITHH, B 4aCTHOCTH CIIOpa MEXIY HH-
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netickoit obmuHoi Apambana-IlepkyHH B IIPOBHHUMH
Cal-Murens ¥ MHAEHCKOH 0bmmMHOMH, o6ocHoBaBIIeics
B Xokope unu Xokoape B npouHIKK KoMaftarya. On-
HHM H3 OCHOBHBIX BOIPOCOB, ABILBLIMXCH IIPEIMETOM
CIIopa MeXIy STUMH IBYMs o0Iuinamy, 6510 MECTONO~
JIoKeHHe TpaHMIBl Mexry npoBuHimsamH Can-Murensb
u KoMaitarya; B 1773 rogy no stomy cropy 6510 BhIHE-
ceHo cyne6Hoe pemenne. B 1815 romy Real Audiencia
I'BaTeMansl BHIHECHA pelleHue, NOATBEpXAAIONIEE Mpa~
pa uugeiues Apamb6ana-Ilepkyus. CTOpoHBI aKTHBHO
CCHUIANMCH Ha 3TH pellleHUs B IOMIEPXKKY CBOHX YTBEp-
WIEHHUH OTHOCHTENIBHO PACIIOIOXKEHH TPAHHIIbI, OOHA-
KO KaMepa He HaMepeHa TaK WIH HHaue OCHOBBIBAThH
cBOE 3aKMoueHue Ha pemeHud 1773 roga M He CUHTACT
pemenHe 1815 roma nonHocTeio YOETHTENLHEIM B TOM,
4TO Kacaercs pacloNOXEHHS TPAHHIBI MEXIY STHMH
TIPOBMHIMSAMH.

3aTeM KaMepa DacCMATpMBAaeT YTBepxKmeHHe [omay-
paca o ToM, uto B 1861 rogy Canpsagop npusHal, 4To
Teppuropus ejidos Apambana-IlepkyMH BBIXOOHIIA 33
npefenst MPOBMHIMANBHON IpaHuubl, OHa CCHUIACTCH
Ha HOTy oT 14 mas 1861 roma, B KOTOpOi MHHMCTP
BHEIHKX cHomeHni CanbBafiopa npeiyarajl MPOBECTH
[IEpErOBOPHI [l YPETYIHPOBaHHSA 3aTAHYBIIETOCS CIIO-
pa Mex/y HaceleHueM fepeseHn ApaMbana-Ilepkyn, ¢
OZIHOM CTOPOHBIL, H AepeBHH X0Koapa — ¢ Ipyroii, 1 na
Ioknan HabmogaTeneH, HasHaueHHBIX OIS pa3pelleHus
cIIopa Mex[y 3THMH AepesHaMH. KaMepa CUHTaeT, {TO
3Ta HOTa MMEeT BaXHOC 3HAUCHHE HE TONBKO Kak (ak-
THMECKM TIPH3HAHME TOTO, UTO 3eMIH OOmuUHE Apamba-
na-ITepkyHH X0 He3aBUCHMOCTH BBIXOIHIIM 3a [pefehl
MPOBHHUMATHHOM TpaHMIbL, HO U KaK MPU3HAHHE TOTO
¢axTa, YTO OHM BHIXOJHIH 32 IIPEIEIbl MEXIyHapoI-
HOH rpaHHIEbL

3aTeM KaMepa IIEpEXOMUT K PacCMOTPEHMIO BOIIpPOCa
0 10ro-3alajJHoif YacTH OcCraprBacMOM I'DAHHIbI, MMe-
Hyemoit «roficextop KonoMoHkarya». B 6onee mmpo-
KOM CMBICTIE Tpo6ieMa B JaHHOM CIIy4ae 3aKJII0YAETCH B
YCTAHOBJIEHUH 3aNafgHoif rpanuusl TeppuropuH Komo-
MoHKarya, nposuHius Komalisrya (Fonnypac), u Boc-
TOYHOMH M 10I'0-BOCTOYHOM TPaHHI[ TEPPUTOPHH OOLIHH
Apam6ana-Tlepkyun u Topona, nposunnus CaH-Mun-
rens (CampBajiop). O6e CTOPOHEI OCHOBHIBAIOT CBOH
MIPETEH3UN HA TUTYJaX W IPYTHX JOKYMEHTAX KOJOHH-
ansHoro neproxa; CanpBagop NpefcTaBII TAKXKe JOKY-
MEHTEI O BTOPHUHOM 3aMepe TEPPUTOPHH H OBHOBIEH-
Heit THTYR 1844 roga: Kamepa oTMeuaeT, YTO, HOMHMO
TPYAHOCTEH, CBA3aHHEIX C YCTAHOBJCHHEM Ha3eMHEBIX
OPHEHTHPOB H COTJIACOBAHMEM MHEHHH pasAHYHBIX Ha-
6IodaTelIeit, 3TOT BOIPOC OCIOXKHASTCA COMHEHHSIMH
CTOpOH B IIPABHIBLHOCTH WIH OBOCHOBAHHOCTH THTY-
JIOB, HA KOTOPBIE CCHLIAETCA KaX/Ias M3 HUX,

ITepeyHCIIMB B XpOHOIOTMYECKOM TOPSIKE THIYIHl H
NOKYMEHTEBI, Ha IOPHIHYECKYI0 060CHOBaAHHOCTE KOTO-
PHIX CCHUIaeTCH Ta HIH HHasg CTOPOHA, KaMepa NpOM3-
BOJIUT OLEHKY IATH U3 3TUX JOKYMEHTOB, BRI3LIBAIOIINX
Y CTOPOH BO3PaXXEHHS MO Pa3HLIM OCHOBAHHSAM.

Ilanee kaMepa Ha OCHOBE M3YJEHHS THTYIOB H OLCH~
KH apryMEHTOB, BBIIBHHYTEIX CTODOHAMH IIPH CCHUIKE
Ha 3TH TUTYJIBL, ONpeAeNseT MU0 uti possidetis juris B
PACCMaTpHBAEMOM IOJCEKTOpE. YCTaHOBHB, YTO Ipa-
HHLEH MeX)y NPOBMHLHMIMH B OIHOM paione 6blia
pexa Jlac-Kanbsic, kaMepa MCXOIHT 3 TIPEATIONOKEHHS,
YTO TaKas [PaHMLd, CKOpEe BCETO, IIPOXOAMT IO peKe
Ha TOM ee Y4acTKe, KOTOpBIi B IIEHOM COOTBETCTBYET
HANIPABICHHKIO TPAHUIIBL.

3aTeM KaMepa IIEPEXOJUT K PACCMOTPEHHIO BOIIPOCa
0 MOCTENHEl YacTH rpaHuilEl Mexny pexoii Jlac-Kaubsac



M BepXoBbeM pek OpHibs (KOHEYHON TOUKOM ceKTopa).
B oTHOmMEHNHM 3TOIT 9acTH I'paHMUBl KaMepa IpH3HAcT
JNMHHIO, Ha KOTOpOH HacrauBan I'ongypac, MCXOOA H3
THTYNa 1653 ropa.

Janee kamepa paccMaTpuBaeT NpUTA3aHuA CanbBa-
opa Ha OCHOBaHHM TNpuHuuna uti possidetis juris na
COXpaHEHME CYIIECTBYIOMEro IOJIOXEHMA B OTHOIEHHH
TIOHATHSA tierras realengas (KOpoJleBcKas 3eMJIA) NpHMe-
HHTEJIBHO K PpalOHaM, pacIOJIOXEHHEIM K 3alagy M
I0ro-3amany OT TEPPUTOPHH, BXOAAmEl B cocTaB cjidos
Apambana-IlepkyuH, no obouMm Geperam pexu Herpo-
Kuarapa, orpaHudeHHBIM Ha 3amajge pekoit Herpo-
- IMuuuryans. Kamepa BEIHOCHT pellleHHE B IOJIEPXKKY
gacTH npursazanuid CanpBagopa — Ha TEPPHTOPHIO
roxHee peku Herpo-Iluuuryans, — HO HE MOXET IpH-
3HATh OCTANbHBIE EI'O IIPUTAIAHUS.

Haxkoxelr, kamepa Iepexo[UT K pacCMOTPEHUIO BOIIPO-
ca 0 BOCTOYHOM YaCTH NOrpaHUYHOH JHHHH, IPOXOJs-
meit Mexay pexoit Herpo-Kuarapa u Mansmnaco-ge-Ce-
MHnaToH. IlepronavanpHaa npobiema 3aKIOYaeTcd B
TOM, 9TO CTOPOHHI He COIJIACHBI C MECTOIIOJIOXKEHHEM
NorpaHu4gHOM Bexu Manpnaco-ae-CeMIIaToOH, XOTA 3Ta
TOYKa OTIpefieseT ONHH M3 COITTACOBAHHBIX CEKTOPOB
TPaHHLb], O YeM CBUIETENLCTBYET cTaThia 16 Jorosopa
o mupe 1980 roga, mockonsKy 06a 3TH OpHUEHTHpA, CYAsS
10 YTBEPXKICHMAM, Haxo[ATcs ApPYr OT Apyra Ha pac-
crosgauu 2500 MeTpos. TakuMm obpa3oMm, KaMepa IpHXO-
JHT K 3aKIIOYSHUIO O HaJIMYMH Criopa MeXIy CTOpOHa-
MH OTHOCHTENBHO 3TOH TOUKH, KOTODKI €if MpeacTonT
Pa3peLnTh.

KaMepa oTMedaer, 4TO 3TOT CIIOp SBIAETCH YacThIO
PA3HOTTIACHH OTHOCHTEIBHO IPOXOKIAECHUA IPAHUIIBI 33
npeaenaMu Manbnaco-ne-CeMHIIaTOH B CeKTOpE, BOIIPOC
0 KOTOpPOM, KaK IpeacTapnsercs, 6bu1 cornacosaH. Ka-
Mepa CUHTAET, YTO OHA He 00IafaeT IOpUCONKIMEH s
YPETYIHPOBaHHUSA CIIOPHBIX BOIPOCOB IO «COIJIACOBaH-
HOMY» CEKTOpY, XOTA, IO €€ MHCHHIO, HAJIMYME TAKMX
pA3HOTIACHH He 3aTparuBaeT e¢ PHUCAHKIUIO TIO OTIpe-
JEISHHIO TPaHHIIbL, IPOCTHpalomelics 10 Mansnaco-1e-
CeMMITATOH BKIIIOUUTENBRHO.,

OrMeyast, YTO HH OJJHA U3 CTOPOH HE IpeACTaBHIa
HHKaKMX JIOKa3aTElIbCTB OTHOCHTENBHO JMHMM uti
possidetis juris B yka3aHHOM paiioHe, kaMepa, yGemaus-
IIHNCh B HEBO3MOXHOCTH OIpPENEICHUA 3TOH JIMHMM Ha
JAaHHOM YYacTKe, cuMTaeT ceGs BITpaBe oOpaTUTHCA K
IpaBy cIipaBelinBocTy infra legem, omupasch K TOMy
e Ha HepaTH(OMIMPOBAHHEIA TOKYMEHT O NETHMHTAa~
uu 1869 ropma. ITo MHEHHIO KaMepHI, B HACTOSINEM JIENTE
OHAa MOJET BOCIOJB3OBATECA OIIPEHEICHHEM JIHHMH,
MPEAJIOAKEHHOH B CBOE BpeMA Ha IleperoBopax, B Kaue-
CTBE Pa3syMHOTO H CIIPaBELIHBOTO PeLIeHHUs IIPH TIOGHIX
obcTosTenscTBaX, B YACTHOCTH, MOCKONLKY B OTYETaX
00 3THX TeperoBopax HeT HHYEro, YTO MO3BOIMIO OBl
TIPERNONIOXUTh HAIMYHE CEPhE3HbIX Pa3HOTJIACHH MeEX-
Iy CTOpPOHAaMH B OTHOIIEHHH 3TO}t IMHKH.

3aTeM KaMepa paccMaTpuBaer Bonpoc 06 effectivités,
Ha KOoTOpYIo ccpunaercs CabBaop, NpeTeHAYIOMHA Ha
paioH K ceBepy oT pexu Herpo-Kuarapa, Haxogsmuit-
¢4, IO ONIPEZENIEHHIO KaMepbl, Ha TOHLYPACCKOH CTOpO-
He JIMHHMH uti possidetis juris, a Takxe Ha paHoHbI 3a
npenenaMy 3Tod TeppuTopuH. Iloclie paccMOTpeHus
TIPERACTABNICHHBIX CanbBaJJOpOM OKA34TENIBCTB KaMepa
TIOCTaHOBJISET, 4TO B TOH Mepe, B Kakoi OHa criocofHa
YBA3aTh HA3BAHHA Pa3IMYHBIX MECT C OCIapHBAEMBIMH
paioHaMH M rpauuueif uti possidetis juris, ona He mo-
XcT MPHU3HATh JAHHBIM MaTepHall JOCTATOUHEIM JOKa-
3aTeNbCTBOM effectivités, koTopoe MOXHO 6BUIO OB
IIPHHATH BO BHHMaHHe [IPH ONPeNeIeHHH TPaHHIBL.
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IIpu paccMoTpenun Bompoca 06 effectivités, Ha koTo-
pele cceliaeTcd [OHAypac, Kamepa He BHMANT Ka-
KMx-mu60 JOCTaTOYHBIX HokasaTenbeTB  effectivités
ToHxypaca B OTHOLICHHH paHOHa, KOTOPHIH, KaK ACHO
o003HaueHo, HAaXOJUTCA Ha canbBaJloOpcKOM CTOpOHe
HOTPaHWYHON JMHUM, 11 OOOCHOBAHMS COMHEHMH B
TOM, UTO 3Ta IpaHMIa IpeAcTaBlgeT coboi nTHHMIO uti
possidetis juris.

3axmoyeHHe KaMephl OTHOCHUTEIBHO IIPOXOKICHHWA
IPAHHIIBI B YETBEPTOM OCIIAPHBAEMOM CEKTOPE IIacHT:

«OT BepXoBbA pek OpHIIbS... TPaHHLIA TIPOXOTUT Ue-
pe3 Dnb-X060 k BepxoBhio peku Kyssa Dauonga..., a
OTTyJa BHM3 II0 CEpeUHE BOZOTOKA IO €r0 CIUAHMA C
pekoit Jlac-KaHbAC... ¥ 3aTeM IO CEPEAMHE PEKH BBEPX
TI0 TE€YEHHIO IO TOUKH... 0KoJIO noceneHus Jlac-TTwue-
Tac; 3aTeM Ha BOCTOK 4epe3 CEMIOBHHY... O XOJIMa...,
a 3aTeM Ha CEeBEpO-BOCTOK JIO TOYKM Ha peke Herpo
wiy [IM9Mryane...; BHH3 110 TEYECHUIO IO CEPEIVIHE pe-
k1 Herpo wimn Ilnunryalls o €€ CIMAHHA ¢ peKoif
Herpo-Kuarapa...; 3aTeM BBepx 10 TEYEHMIO TIO cepe-
muHe pexn Herpo-Kuarapa o norpaHH4HOH BeXH
Jac-ITunac... ¥ oTTYa IO NpAMOH JMHUH A0 Mans-
naco-ge-CHMMIIATOH, KaK 3TO YCTaHOBIEeHO IoHmy-
pacom».

VIII. IIambtii cexmop cyxXonymuou epanuybl
(mynkTh1 268-305)

IIaTEIit ocIIapHBaeMEIH CEKTOP PacIlOJIOKEH, HaUMHAa A
«OT TOUKM Ha ceBepHOM Oepery pexu Topona, rae oHa
cnuBaercd ¢ pekoif MaHcynykaryay, o Ilaco-me-YHupe
Ha peke YHHpe (CM. CXeMaTHUeCKyIo KapTy E).

TIpurszanna CannBajiopa OCHOBBIBAIOTCS IJIaBHBIM
oOpa3oMm Ha titulo ejidal, mpegocTaBICHHOM IOCENEHHIO
Tonopoc, npouHnus Can-Murens, B 1760 roxy nocne
TonorpadUuecKoif CheMKH; MOTrpaHNYHON IMHMEHN, Ha
KoTopywo npereHayer CanbBaiop, ABISETCSA, MO €ro
MHEHHIO, CEBEpHas rpaHHUIla TEPPUTOPHH, NPEXyCMOT-
PEHHOIM 3TUM TUTYJIOM, 32 HCKIIOYEHHEM Y3KOIi IOI0CH
Ha 3alaJHOi CTOpOHE, MPUTA3aHUA HAa KOTOPYIO OCHO-
BaHBI HAa «apryMeHTax r'yMaHHTaApHOTO XapaKTepay.

Tonaypac, ocnapuBas reorpatuyeckoc TOJKOBaHHE
CansBagopoM tutyna Ilomopoc, cornmaceH ¢ TeM, UTO OH
pacTpoCTPaHAETCS HA YYacTOK, KOTODHIN IlepecekaeT
yacTh pekn Topona, HO TeM He McHee YTBEpXKAAeT, UTO
B HacTosINee BpeMs IpaHHLA OOKHA TIPOXOAMTH IIO
aToit peke. OH YTBEPXKNAET, UTO CeBEpHas 4acTh €jidos,
npenocrapieHHbIX 1lomopoc B 1760 rony, BkiItouas Bce
3eMIIH K CEBEpY OT 3TOM peKH, a TakXe B IOXXHOM Ha-
IIpaBJIEHUH OT Hee, paHbuie ObUIH 3eMiuamu CaH-Mu-
renp-ge-Canurpe, JepeBHU, BHIMepIIeil B pe3yabTaTe
SMHIEMHH CIIYCTS HEKOTOpOe BpeMs nocie 1734 roga, H
4TO 3Ta JEpPEBHS HaXoAWiack IMOX ropucaukumeit Ko-
MajisTya, IO3TOMY 3TH 3€MJIH, XOTS U NIPEAOCTaBIEHHEIE
ITonopoc, ocTaBamuchk noj opHcaukimeir Kowmaiiarya.
Ilo muennio I'oHnypaca, U3 3TOTO CleqyeT, YTO JIHHHA
uti possidetis juris IIPOXOOUT BIONB TPaHMIBI MEXIY
3THMHK 3eMIIIMH U Ipyrumu demismu Ilomopoc; TeM He
MeHee I'OHIypac NpH3HAET, UTO B pe3yibTaTe cOOBITHIH
1854 roma oH BHIpa3ui MOIYATHBOE COLJIacHe C IrpaHH-
uet, mpoxodsmei 6aMxe K ceBepy M oO6pa3oBaHHOH
pekoit Topona. B aneprepHaTHBHOM TopAnke I'oHgypac
MIPETEHAYET Ha 3eMiIH Ilonopoc k ceBepy OT 3TOH pEKH
Ha OCHOBaHMM MOJYaIMBOro Npu3HaHus CaibBalopoM

4 CM. IpHAOKEHHYIO CXeMaTHUCECKyI0 KapTy D Ha crp. 44; GykBeH-
Hplc 0603HAYEHHA H KOOPAMHATBI PA3NHYHBIX ONpPCACICHHBIX MYHK-
TOB CM. B TNOCTAHOBJNIOLICH YaCTH PCLICHHA, M3JIOXKEHHOH BHILIE; C
kapraMH B Maciutabe 1:50 000 moxHo o3HakoMHThe B CekperapHaTe.



B XIX Bexe pexn Topoja B kauecTBE IpaHHUBL. 3anafg-
Has YacTh OCIIapHBAaeMOro paiioHa, KoTopas, MO MHe-
uuio ToHaypaca, He oxBaThIBaeTcs THTYIoM Ilomopoc,
ABIstETCA 0OBEKTOM €ro NPHUTA3aHHI KaK 9acTk TEPpH-
Topuu KakaoTepuKe, IOCENEHHA, HaXONAWErocd NOA
1opucoukimeit Komaitsrya.

OrMmeuas, yto TUTYn Ilonopoc 6wln npemocTaBieH
BlIacTAMH IposuHuuH Can-Murens, Kamepa CUHUTAET,
YTO OHA JOJKHA HCXOOUTE H3 NMpeIIIONIOKEHHS, UTO BCE
3€MJIH, OXBayeHHble ToNorpathHyecKoi ChbeMKOMH, Haxo-
JUIIHCH TOJ IOpHCAMKUMEH mpoBHHUMH CaH-Murens; u
3TO IIPEAIIONOXEHHE, TI0 €6 MHEHMIO, ITOJTBEPXKIAcTCA
TEKCTOM.

TTocne M3yueHHs MMEIOIHNXCA MATEPHAJIOB O CYIIECT-
BOBaHHH, PACIOJOXKEHHH M IpaHHIax moceneHus Can-
Murenp-ge-Canurpe kamepa INPUXOIUT K BEIBOAY O TOM,
Y10 NpUTA3aHMA ['OHOypaca cO CCBIIKOH Ha 3Ty BHI-
MEPIIYIO JepEBHIO He MOATBEPANAIOTCA JOCTATOYHBIMHU
IoKa3aTelbCTBAMH; TakMM oDOpasoM, el He NpuUueTcs
paccMaTpHBaTh BOIPOC O TNOCIHEACTBHAX BKIIIOUEHHA
tierras realengas, HaxoaAIMXCA MO/ OJHOM IOPHCONKIIHN-
eit, B ejido mox apyroi ropucoukuueii. Kamepa BEIHOCHT
3aKIIOYEHHE O TOM, uTo ejido, nepemannslii B 1760 roxy
nxepeBHe Ilonopoc, npoeuHImA Can-Murenb, TOTHOCTHIO
HaxOZWICA B 3TOH NPOBHHUUH H YTO, COOTBETCTBEHHO,
NMpOBHHITHAIbHAA TPaHUIA POXOJMT 3a MpeJeiaMH Ce-
BEPHOM OKOHEUHOCTH 3TOro ¢jido HIH COBNAagaeT C HUM.
ITockonBKY He OBIIO Takke NpeJCTaBIEHO HUKAKHX HO-
Ka3aTeIbCTB M3MEHEHMA CHUTyalluH B nepuoxn 1760-1821
roJOB, JHHHUIO ufi possidetis juris MOXHO ONpENEIHTH
KaK [MpOXO/IAIYIO B TOM K€ HANIPaBJICHHH.,

3aTeM KkaMepa H3y4aeT yTeepxzaeHHe [oHmypaca o
TOM, 9TO HE3aBUCHMO OT No3HuuH 1821 roma Canssagop
CBOMM MoBenenueM B Iepuox ¢ 1821 no 1897 rox mon-
YAJIMBO TIpH3HAN peky 1opolla B KawecTBE I'paHMIIBL,
Takoe NOBeAcHHE 3aKIIOYalloCh B IIPEMOCTAaBICHUH
npaBuTenbeTBOM CanbBagopa B 1842 rogy mpaBoBoro
TUTYJIa Ha HEABHXUMOCTDh, KOTOPas, 110 YTBEPXKIEHHUIO
obeux cropos, 6vu1a BeieneHa U3 ejidos Ilonopoc, u B
peakIMM MIM B OTCYTCTBHHM peakiuuu CanpBamopa Ha
npenocrasinenue lonmypacom B 1856 u 1879 romax gByx
THTYJIOB Ha 3€MIIH, PACIIOJIOXKEHHBIE K CEBEPY OT PEKH
Topona. B pesynbTaTe u3yueHus 3Tux (akToB KaMmepa
He MpHU3HAJNAa BO3MOXHBIM IIONNEPXKATh YTBEPAJICHHC
T'ongypaca o ToM, yTo CanbBaziop MOIYAIHBO NPH3HAT
peky Topona B xauecTBe I'PaHHIBLI COOTBETCTBYIOIETO
paiiona.

Janee xamepa paccMarpuBaer npegensl ejido ITono-
pOC, YCTaHOBIEHHbIE ToNOrpadudeckoi creMkoit 1760
rojla, HCTOJIKOBBIBAsl HX B COMOCTABIIEHNH C TEKCTOM U B
cBeTe coOBITHH, MpoucxoauBmux nocie 1821 roga. Ilo-
¢JIe IPOJOIKUTEIBHOTO U NOZPOGHOTO aHaIH3a TUTYNIA
ITomopoc xaMepa 3aKIIIOYaeT, UTO HH OJHO M3 €ro Tol-
KOBaHHH CTOPOHAMM HE COBIAJAET C COOTBETCTBYIOIIH-
MH Ha3¢MHBIMH OPHEHTHPaMH H PacCTOSHHAMM; 3TO He-
. COOTBETCTBHE OBUIO BBISBIIEHO B XOJI€ IIEPErOBOPOB, B
pe3yNbTaTe KOTOpEIX ObUIa 3aKiioyeHa HepaTHGHLHPO-
BanHasa xoHBeHuMs Kpyca-JleroHa 1884 roma. B cBere
HEKOTODEBIX pecIyOIMKaHCKHX THTYJIOB KaMepa JaeT
TOJKOBaHMe THTYIy Ilollopoc, KOTOpOE, XOTA M HE Hje-
aNBHO COIJIAaCyeTCHA CO BCEMH COOTBETCTBYIONIMMH IaH-
HEIMM, BCE Xe ABIAeTCA 6oJiee MOAXOMSIIIMNM, YeM Toboe
H3 TOJIIKOBAaHMIA, Npe/ICTaBIeHHbIX cTOpoHAaMH. OTHOCH-
TEJIBHO THTYJIOB Ha CMEXHBIE TEPPUTOPHUH KaMepa CIH-
TaeT, YTO HA OCHOBAaHHMH HMEIOIUXCA MaTepHaJIOB
HeNb3s YCTaHOBHUThH IOJIIHOTO COOTBETCTBHMS KapTorpa-
(huueckoro 3akpervreHus Tutyira Ilonopoc H Tomorpa-
tuaeckoit ckemku KakaoTepuke.
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B oTHOWIEHNH BOCTOUHOH YacTH CEKTOpa KaMepa OT-
MedaeT COIJIaCHE CTOPOH C TEM, YTO peka YHHpe mpea-
craBistieT co6oif rpaHMIy MeXIY MX TEpPUTOPHAMH
OTpeENeHHOH TIPOTXEHHOCTH BBEpX I10 TEUEHHIO JO
«Ilaco-me-YHupe», 1 HX pasHOIIacHs MO MOBOXY TOro,
KaKo¥ U3 IByX IIPHTOKOB CIIEAYET CUMTATh HCTOKOM pe-
k1 YHupe. [oHIypac yTBepx[aer, 4TO MEXAY peKO¥
Vuupe 1 ucrokom Toponsl rparureif ABIseTcs NpAMas
JIMHUSA, COOTBETCTBYIONIAsA IOr0-3aNlafIHOH OKOHEYHOCTH
3eMeJIb, BKIIOYEHHHIX B TOHAYpacckuit TUTY1 CaH-AH-
ToHHo-me-Ilagya 1738 roga. Ilocne anmanusa THTyla
TTonopoc n Tomorpadmyeckux cheMok CaH-AHTOHMO
1682 1 1738 romoB kaMepa MpH3HaeT, YTO OHA He yOex-
IEHa B IPaBOTE YTBEpKOEHUA ['OHmypaca O TOM, 4TO
ey CaH-AHTOHHO NPOCTHPAINCh B 3alafHOM Ha-
MpaBIEHHH, TNepeceKas peKy YHHpe, M TOCTaHOBJACT,
yTO JuMHHMeH uti possidetis juris anseTcA pexa, Kak 3T0
yTBepxkaax CanbBagop.

-TTockonbky nputa3aHus CanpBagopa Ha 3eMIIHM K ce-
BEPY OT PEKH OCHOBaHBI HCKIIOUHTENBHO HAa THTYNE
Ionopoc (3a HckIOYEeHHeM NOJNOCH Ha 3anafie, NpUTd-
3aHUA Ha KOTOPYIO OCHOBAHEL Ha «apryMeHTax r'yMaHH-
TapHOI'O XapakTepa»), KaMepa OTMeYaeT, YTO K 3amajay
ot Tepputopuu Iloitopoc peka Topona o6pasyer rpa-
HUIly Mexny Tepputopueit ITonopoc m u3HauanbHOM
TOUKO 3TOrO ceKTopa. B OTHONIEHNMH TIONOCHI TeppH-
TOPHH, Ha KOTOpYIO MpeTeHAyeT CanbBajiop Ha 3amnajg,
KaMepa CYHTAET, YTO M3-32 OTCYTCTBUA AOKa3aTeNIbCTB
ITH MPUTA3AHHSA HE MOTYT OBITE MO/IEPXKAHEL.

Ilepexons, HakoHell, K Boka3aTelbcTBaM effectivités,
Npe/ICTaBlIeHHBIM ['OHIypacoM B OTHOMIEHHUH BCEX HIEC-
TH CEKTOPOB, KaMepa NPHXOAUT K 3aKIIIOYEHHEO, YTO UX
HEJOCTATOYHO /I OOOCHOBaHMA MEPECMOTpa ce 3a-
KJIIOUEHHS OTHOCHTENIBHO ITOTPAHHYHOM JIMHHH.

3axmoyeHue KaMEphl OTHOCHTCIBHO IIPOXOXKICHUA
TpaHHUBI B IATOM OCIIapHBAa€MOM CEKTOPDE riacnrs;

«OT Mecra ciusHui ¢ pexoit Topona BomoToka, on-
penenenHoro B O6IeM JOroBope 0 MHpe, Kak peka
Mancymnykarya..., IpaHHlia IIPOCTHPaeTcs BBEPX IO
TEUeHHIO N0 cepequHe peku Topola Ho ee CITMAHHUA C
BOJOTOKOM, M3BECTHBIM KaK peka Jenb-ApeHans WIH
pexa [e-AceifTyHO...; OTTy[a BBEpX IO CEpeIHE 3TOT0
BOJOTOKA JI0 TOUKH B €O BEPXOBbE WIIH OKOJO He-
ro..., a OTTYAa IO NpPAMON JIMHUM Ha BOCTOK C OIIpe-
JeNeHHBIM OTKIOHEHHEM Ha ceBep /10 T'OpHl BICOTOH
okojo 1100 M...; oTTyza o npsMoil THHUK X0 XONMa
OKOIIO peKH YHHpeE... H 3aTeM a0 Ompkaiinriedt TOMKH
Ha peke YHMpe; BHHU3 0 TEYEHHIO N0 cepequHE 3TOH
PEKH JI0 TOYKH, M3BecTHOH Kak ITaco-ge-Yaupe...».

IX. Hlecmoii cexmop cyxonymuoti zpanuysl
(mynxrs! 306-322)

IMlecroit ¥ nocneauuit ocapMBacMBIH CEKTOP CYXO-
MYTHOM TpaHHLBl IPOXOJHT MEXIY TOUKOH Ha peke
I'oackopaH, m3secrHoit kak Jloc-AMaTec, ¥ BOJaMH 3a-
nuBa PoHceka (cM. cxeMatuueckyro kapty F). I'ongy-
pac yTteepxmaeT, yro B 1821 rogy peka I'oackopaH
npeacrapisia coboif rpaHHIly MeXy KOJTOHHAALHBIMHM
aJIMMHHCTPATHBHBEIMU €IUHUIIAMH, TIPABOTIPEEMHHKAMH
KOTOpEIX cTayM oba rocynapcrsa, uto ¢ 1821 roga B
pyciie 3TOH peKH He MPOM30LUI0 HUKAKHX CYHIECTBEH-
HBIX M3MeHEHUH M uTO, TakuM 06pa3oM, IpaHMIa po-
XOJIMT IO HACTOSIIEMY BOJOTOKY, BIAfIAlOIIEMy B 3aJIMB

5 CM. npuioxeHHyIo cxeMaTHueckyto kapty E ra crp. 45; byxscH-
HBIC 0603HAYCHHA H KOOPAUHATE! PANIMYHBIX ONPEIEICHHEIX NMyHK-
TOB CM. B NMOCTAHOBIAIONICH MACTH PELIEHMS, HATOMEHHON Bbllle; €
kapTamu B MacwTabe 1:50 000 MokHO o3HakoMHUTECH B CekpeTapHaTe.



ceBepo-3anafnHee ocrpoBoB Pamamurac B Oyxte Jla-
VusoH. Co cBoelt cTopoHbl, CanbBafiop YTBEDXKIAET,
YTO 3Ta IPAaHMIA OIpPEAeNAeTCs 10 MPEXHEMY DYCIY
PEKH M UTO 3TO PYCHIO BIIOJIHE IPOCIEKHBAETCI U JOC-
THTaeT 3ajIMBa B Jcrepo-1a-KyTy.

Kamepa cHavaja npucTynmaeT K M3ydeHHIO apryMeH-
Tauu CanbBajopa, OCHOBAHHOH Ha (haKTaX MCTOPHH.
CTOpOHEI COTTIACHBI C TEM, UTO B KOJIOHMAIBHEIH nIepy-
oI peka moi HasBaHMeM I oackopaH oOpa3oBBIBala
TpaHULY MeXAY NpOBHHUMAMM CaH-Murenb U Anb-
xansaus Maiiop-ne-MuHac Terycuranbnsl ¥ 9TO IOCHE
JOCTIXEHHU HezaBHcuMocTH CalpBaJop cTanl IpaBo-
NPEEMHUKOM B OTHOIUEHMH TEPPMTOPHH 3TOH mpo-
BHHIUK; B TO e Bpems CanpBajiop OTpHIAET, 4TO
Tonaypac npuobpen xaxue-nubo npaBa Ha GHBIIYIO
Tepputopuio Anbkanpaua Maiiop Terycuranemsl, kxo-
Topas, no yreepxaeHmo CannBagopa, B 1821 roxy He
OTHOCHJIaCh K NpOBHHIMKM I'oHaypac, a MpeAcTaBlsia
coboit He3aBUCcHMOe obpa3oBaHue. OnHaKO Kamepa OT-
MeuaeT, YTO Ha OCcHOBe uti possidetis juris CansBagop u
Tonaypac cranu npaBonpeeMHUKaMH BCeX COOTBETCT-
BYIOIIUX KOJNOHHWANBHBIX TePPUTOPHH, HE OCTaBIAA
HHKaKoii terra nullius, 1 4ro GBIBINAA IPOBUHIMA AJIb-
xanpaus Maitop nocne 1821 roga Huxorpa He 6511a He-
3aBUCHMEBIM T'OCYIapCTBOM Hapsany ¢ HuMH. Ee Teppu-
Top¥s A0JKHA Obuta oToiTy 6o k CansBagopy, TH60
x ['oHgypacy, 4, kaK cyuTaeT KaMepa, OHa OTONLIa K
Tongypacy.

Kamepa oTMeuaeT, 4To nmpaBoBoii apryMeHT CallbBa-
Jopa, OCHOBaHHBHIH Ha TOM, 4TO IPEXHEE PYCIO PEKH
T'oackopaH o6pa3yer rpaHuIy uti possidetis juris, cBOIUT-
¢ K CICOYIOUIEMY: €CIIH I'paHHIA TIPOXOMUT IO PYCIy
PEKH U BOJOTOK HEOXHNaHHO ofpasyer HOBOE pYCIO,
TO 3TOT IpPOLECC «ABYITHCHH» HE MU3MEHSET TpaHHUIly,
KOTOpas MO-TIPeXHEMY NPOXOAHT IO CTApOMY DYCIy.
Kamepe He ObLIO IpeAcTaBlIeHO HHKaKHX JOKYMEH-
TAJBHBIX TOATBEPXIEHHI pE3KOro M3MEHEHUs pycna
pexH, ofHako, ecny 6bl KaMepa y6emunack B TOM, YTO
TIpEXKHEE PYCIIO PesKO OTIMYANOCh OT HBIHEIUHEro, TO
MO>HO OBLIO OBl BIIONIHE 060CHOBAHHO CAENATE BBIBOJ
06 aBynbcun. Kamepa oTMedaer OTCYTCTBHE JOCTAaTOY-
HBIX JOKa3aTENBbCTB TOTO, UTO, IPOTEKAs 110 MPEKHEMY
pyciy, pexa Bragana B Jcrepo-na-Kyry, a He B m1060H
W3 JPYTHX COCEOHUX MPUOPEKHBIX 3aIUBOB,

Yrto kacaerca fgena CanpBagopa, TO €clIi OBl H3MEHe-
HHE pycla pekH npousonuio nocie 1821 roxa, peka, kak
npeAcraBuseTcs, Obiia 681 rpaHMLEH, KOTOpas craia
MEXIYHapoJHOI IrpaHHIeH cornacHo uti possidetis juris,
M coxpaHwna OBl 3TOT CTaTyC B CHIIy HOPMBI MEX(IyHa-
POMHOTO IpaBa; ecId OB N3MEHEHHE pyClla IPOU3OILIO0
xo 1821 roma u He 6bUIO OB HUKAKUX JPYTHX €ro H3MeE-
Henuit mocne 1821 roma, To cchuka CanpBazopa Ha
«cTapoe» pyclo KakK Ha COBPEMEHHYIO I'PaHHIY OCHO-
BBIBaslach ObI Ha HOpMe 06 aBynbCHH, KOTOpas Obra 65l
HOPMOH HEe MEXIYHapOTHOTO NpaBa, a UCMAHCKOTO KO-
JIOHHANBHOTO TpaBa, CalsBaiop HE BHICKA3bIBANl HHKA-
KOTO MHEHUA OTHOCHTENIBHO IIOJIOXEHHA pycla pekH B
1821 romy, 3aTo yrBepkzall, YTO HOpMa, Kacalouasics
aBYJILCHH, HA KOTOPOH OCHOBLIBAIOTCA €ro MPUTA3AHMUS,
SIBIISIETCA YaCThIO UCIIAHCKOTO KONOHHAJIBHOTO NMpPaRBa.

OpnHako, IO MHEHHIO KaMepEl, 060e YTBepXAeHHE
CanbBafopa O TOM, YTO TPaHHUA IPOXOAMT IO CTApO-
My PYyCly peKH, 3a6pOINeHHOMY B KaKO#i-TO IepHo X0
1821 roma, HEO6XOAUMO OTKIIOHHTE. DTO YTBEPXICHHE
BIIEpBHIE IIPO3ByJano B 1972 romy M HECOBMECTHMO C
TIpeAIIEeCTRYIOIeH HCTOpHeil criopa.

3aTeM KaMmepa IEPEXOJHT K PacCMOTPEHHIO JIOKa3a-
TENBCTB, Kacalomuxcs pycna peku I'oackopan B 1821
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rofy. CansBafiop OCHOBBIBAECTCS Ha OTPENENEHHBIX TH-
TyJIaX Ha YacTHEIE 3¢MIIH, HauMHasg ¢ Tonorpacbudeckoi
creMxH 1695 roma. 'oHgypac npeacTaBuseT TUTYIIE Ha
seminto, matuposaHuble X VII u XIX BekaMH, a Takxke
KapTy WIH cxeMy 3anuBa POHceKa, COCTABICHHYIO 3KC-
nexuuuedi 1794-1796 romgos, u xapty 1804 roxa.

KaMepa cuutaer, 9T0 OTUYET HKCIEIUIUH, HA OCHOBa-
HMH KOTOpOro 6blIa cocTaBlleHa kapTa 1796 roma, u
caMa 3Ta KapTa He OCTaB/IOT HUKAaKUX COMHEHHH B
ToM, uTo B 1821 rogy pycro pexu 'oackopaH yxe 65110
TaKdM, KAKHM OHO OCTAaeTCS M B HACTOSIIEE ‘BpeMs.
Kamepa nomuepkuBaer, 94To kapTa 1796 roga cocras-
IsUI1ach He IS TOro, 9To6bl 0003HAYUTE I'paHUIBI WIH
3a(pMKCHpOBATh JeleHHe Ha rocyqapcTBeHHBIe obpa3o-
BaHHs, HO OHA JAeT BU3YaldbHOE IPEACTABICHUE O TOM,
4TO GBUIO M3NOXKEHO B oTdeTe. KamMepa He BUAMT HHKa-
KMX TIOMeX [1a OOOCHOBaHHS CBOErO 3aKIIOUEHHS
CCBUIKOM Ha YIMOMSHYTHIH OTYET JKCIEXUIMH M COOT-
BETCTBYIOIIYIO KapTy.

Kamepa moGapnseT, 4TO CTOMNb K& BaXKHBIM MOXHO
CYHTATh IOBEIEHHE CTOPOH Ha neperoBopax B 1880 u
1884 rogax. B 1884 rony 6s110 cornmacoBaHo, 9TO pEKy
T'oackopaH ciegyeT CYHTATh IpaHUMLIEH MEXTYy ABYMS
pecnybiuKaMH, IpOCTHPAIOMEHCA «OT ee YCThS B 3aJH-
Be Donceka... BBEPX I10 TEUECHHIO JO €€ CIHAHHS C peKoi
T'yaxunukyun wiv Ileckago...», a B fokymeHrax 1880
rofia IeNaeTCs CChIIKa Ha IPaHUIly, IPOXOIAINYIO BEOTb
PEKH OT ¢ YCThS «BBEPX IO TEUEHHIO B CEBEPO-BOCTOY-
HOM HaIpaBlIeHHU», TO €CTh B HAallPaBIICHUHN HbIHEIMHETO,
a He THIIOTETHYECKOTO CTaporo pycna 3Toif pexu. Kame-
pa TaKXXe OTMEYAEeT, YTO TOJIKOBAHHE 3THX TEKCTOB KakK
JOKYMEHTOB, COJIEpXalllUX CCBIIKY Ha CTapoe pYyclo pe-
KH, HECOCTOATENHHO, €CJIM YUECTh, UTO B PAaCHOPSKEHHH
JeeraToB, 10 BCeit BUOMMOCTH, HMeTICA KapTorpadHye-
CKHif MaTepHAall COOTBETCTBYIOMIETO IIepHoJa, IO 60Nb-
IIeif YacTH CBUAETENbCTBYIOMINIA O TOM, UYTO B TO BpeMs
pPYCJI0 peKH GBUIO TAaKUM e, KaK M B HACTOSAIIEE BpEMS,
1 06pa30BBIBATIO MEXAYHAPOIHYIO TPaHHILY.

B otHomenuun npemmonoxenus CalbBaiopa O TOM,
4T0 peka loackopaH Morja OBl BepHYTbCA B CBOE
MpeXHee pycllo, eciu OBl 3TOMYy He NpensSTCTBOBala
JaMba MM IJIOTHHA, nocTpoeHHas ['oHmypacoM B 1916
rofly, KaMepa CUMTaeT, YTo, faxe Oyayud JOKa3aHHBIM,
3TO YTBEepKIEHHE He MTOBIHIO OBl Ha ee pelIcHHe.

B cBoeM ycrbe B 6yxTe Jla-YHBOH peka Xenutcd Ha
HECKOJIBKO PYKaBOB, pasleleHHbIX OCTpPOBaMHM M OCT-
poBkaMu. ['OHIOypac OTMETHI, 4TO TpaHHIla, Ha KOTO-
pYIO OH IpETEHIYET, MPOXOIUT CeBEpO-3amajHee 3THX
OCTpOBOB, TeM CaMBIM OCTaBlfsd HX Ha TEPPHTOPHH
T'ongypaca, CansBagop, yTBepXIas, UYTO CPaHMIa BO-
BCE HE NPOXOIHUT IO HBIHEHIHeMYy pyciy peku ['oacko-
paH, He BBICKa3all HUKAKOI'O MHEHHA O TOM, ROJIKHA JIH
IUHUA, HAymas 10 3TOMY pycly, NpPOXOAWTh CeBe-
po-3amnajiHee WIH IO0ro-3amajiHee OCTPOBOB WIIM MEXAY
HuMH. OcllapuBaeMeIil paifOH O4EeHb MaJl, U INpelCcTaB-
JISIETCSA, YTO COOTBETCTBYIOLIHE OCTPOBKH SIBIAIOTCA He-
OBHTaeMbIMH WIN HENPUTONHBIMU IIs xuiba. OgHako
KaMmepa cuMTana Obl CBOKIO 3afavy IO XeNTMMHUTALIUH
IIECTOTO CEKTOpa HEBBINIOJHEHHOH, eclH OBl OCTaBMNA
HEPEIIEHHBIM BOTIPOC O BHIGOpE OJTHOTO M3 HBIHELTHHX
ycTheB pekn ['oackopaH B KauecTBe MecTa NPOXOXKIe-
HHUA nmorpaHuYHOH TMHUM. B To e BpeMs OHa OoTMeYaeT
CKyIOCTBh MaTepHalia, Ha KOTOpOM OHa Morja 65l OCHO-
BHIBaTh CBOE pemeHHe. OxapaKkTepH30BaB IO3ULMIO,
saHaTyio [oHaypacoM ¢ MOMeHTa neperoBopoB B 1972
rogy, a Takxe Bo BpeMs pabotel CoBMecTHOI norpa-
HUYHON KOMMCCHH M €€ IIOJKOMMCCHH, KaMepa IIpHXO-
T K 3aKJIIOYEHHUIO, YTO OHa MOJKET MOAIepXaTh OTHO-



cqamuyecs K geny goBOObI l"oxmypaca B TOM BHOE, B Ka-
KOM OHH OBLIH NIpeacTaBJICHBI.

3axmoyeyue KaMephsl OTHOCHUTENBHO IIECTOTO OcHa-
pHBAEMOTO CEKTOPA IAacuTS:

«OT TouKH, U3BeCTHOM Kak Jloc-Amarec..., TpaHUNa
[IPOXOIUT 1O CepequHe pycna peku I'oackopaH H0
TOYKH, I[Jlc OHA CIIMBaeTcad ¢ BogaMH OyxThl Jla-YHb-
oH, 3anuB DoHceka, orubas B ceBepo-3aNafHOM Ha-
TpaBJIEHNH OCTpoBa Pamamuracy.

X. IIpasosoii cmamyc ocmipoeos
(nyHKTHI 323-368)

Bouplnye oCTpoBa B 3aJIMBE YKa3aHbl Ha MPHIOXEH-
Hoit cxeMaTnueckoi kapte G na ctp. 47.

CanpBafiop MPOCHT Kamepy OOBIBHTE, 4TO OH obna-
JaeT CYBEPEHUTETOM B OTHOIIEHMH BCEX OCTPOBOB B 3a-
nuBe, 3a uckmodyennem Cakate I'panne n dapanioHec;
Toumypac TpocHT kamepy OOBSBUTB, YTO CTOPOHAMM
OCTIapHBAETCA IPHHAIEXHOCTD JIMIIE OCTpOBOB MeaH-
ryepa U Meanryepura 1 uro I'ongypac obnagaer cybe-
PEHMTETOM B OTHOIIIEHHM 3THX OCTPOBOB,

IMo MHEHHIO KaMephl, nonoxeHne CreunaabHoOro co-
[allleHus O TOM, YTO OHa GYOeT ONpenenATh «la situacion
jurfdica insular», HamenseT ee JOPHCOMKIMEH B OTHOILE-
HHH BCeX OCTpOBOB 3anuBa. ORHako cynefHOe peuIeHUS
TpeByeTcs THIL B OTHOIIEHHH TeX OCTPOBOB, KOTOPhIE
ABJIAIOTCA IIPEAMETOM CIIOpa MeXIy CTOPOHAMM; K HUM,
B YacTHOCTH, He OTHOcATCA ocrpoba (PapaioHec, KO-
TOpBIE, TO MPU3HAHMIO OO6EHX CTOPOH, NMpUHAIUIEKAT
Huxkaparya.

Kamepa cuuraer, uro prima facie 3akmioueHde o Ha-
JMHYMU cTopa 10 TMOBOJY OCTpOBAa MOKHO CHENATh Ha
OcHOBe TOro (akra, 4TO OH SBIACTCA IPEIMETOM KOH-
KPETHBIX M apryMeHTHDOBAaHHBIX INpUTA3aHui. OrMe-
qas, yro CalbBaJop COCPEXOTOYMI CBOM MPUTA3AHUA
Ha OCTpoBe Db-THrpe, TOIKPENHB UX apryMeHTaMH, a
Tonaypac BBIIBMHYI BCTPEYHBIC APTYMEHTHI, XOTA H
npecieAyIolHe Nelb MPoAEeMOHCTPHPOBATh OTCYTCTBHE
KaKoro-1ubo cropa IO IOBOXY OcTpoBa Dib-THrpE,
KaMepa cauTaeT, yro aubo ¢ 1985 roma, mubo, no xpai-
Heil Mepe, ¢ TOTO MOMeEHTa, KOTAa 3TOT BOMpoc GBI
3aTPOHYT B XOZI€ HACTOSMIETO CYIOTMpPOU3BOACTBA, OCT-
POBaMM, COCTABIAIOIUMH IIPEIMET CIopa, ABIAIOTC
Dnp-Turpe, Meanryepa 4 MeaHIyepHTa.

Opnaxo T'oHmypac yTBepxkJaeT, 4TO, IOCKONBKY B
O6memM moroeope o Mupe 1980 roma MCIIONBL3YIOTCA TE
ke IONOXEHHSA, 9TO U B MyHKTe 2 craThi 2 Crielyanb-
HOTO COrNalleHHus, JOPUCIUKIIUS KaMeph! JOIKHA orpa-
HUYUBATHCA OCTPOBAMM, OCHapHBAEMBIMH Ha MOMEHT
3akimoueHus J{oroBopa, To ecTh OCTpoBaMH MeaHryepa
H MeaHryepura, Tax Kak mpurasaHus CanpBafopa Ha
octpoB Jmp-Turpe G5uIM BELIBHHYTHI ML B 1985 ro-
Iy. B cBolo ouepens, kamepa OTMEYAET, YTO BOIPOC O
TOM, ABISETCA M AaHHBIH OCTPOB IIPEIMETOM CIOpa,
KacaeTcs He HalMIusd IOPUCAMKLMHM, a €€ OCYylleCTBIIe-
uua. ToHgypac Takke YTBEpXKIAeT, UTO PeallbHOro
cropa 1o MoBofy ocTpoBa DIb-THrpe, koTopslii Canb-
Bafiop ¢ 1854 ronma mpu3HaBajn NpHHaATEXANHM Ton-
nypacy, HeT u uro CanbBaJop BBIABHHYJ 3allO31albIe
[IPUTA3AHUA HA 3TOT OCTPOB B KAUECTBE IOIIMTHYECKOT O
WU TakTHYeckoro ara. Kamepa oTMeuaer, uTo €l mis
BBIHECEHMS peEIIEH s 06 OTCYTCTBHH CIopa noTpebyercs

6 CM. IIPHIOKCHHYIO CXCMATHYECKYIO KapTy F Ha cTp. 46; GyKBeHHBIC
0603HaYECHHS M KOOPAHHATHI pa3lIMYHBIX ONPEAC/ICHHLIX MyHKTOB CM,
B NOCTAHOBINSIOLIEH YaCTH PEILCHHUS, UAOKEHHOMN BBILIC; C KAPTAMH
B MaciuTabe 1:50 000 MoxHO 03HaKOMHThCS B Cekperapuare,

33

TIpeXJTe BCEro ONPENENUTh, 4To NpuTa3aHut CanpBaio-
Pa TOJHOCTEIO HEODOCHOBAHEL, M 3TO BPAR U MOXET
paccMaTpHBaThC HHade, YeM ONpPENCNCHUE CyIECTBA
criopa. TakuM o6pa3oM, KaMepa IPHXOIUT K 3aKIIioO-
YEHHIO, 4TO € CIGHYeT ONpeNenHTh, obnamaT IH
Tonnypac n CanpBaziop IOPHUCAUKIMER B OTHOMGHHUHU
KaxIoro M3 OCTPOBOB, a MMEHHO Onb-THrpe, MeaHrye-
pa u MeaHryepura.

Tongypac yTBepk#aeT, 4TO, B COOTBETCTBUH CO
cratbeit 26 OBIero KOoropopa 0 MHpe, IPaBOM NPHUME-
HHUMBIM B OTHONIEHHH CITOpa, ABNACTCA HCKIIOYHTENBHO
uti possidetis juris 1821 roga, Torza xak, o yTBepxze-
umo CanpBajopa, kamepa JOIDKHAa NPMMEHUTh COBpe-
MEHHOE TIPaBo, peryIMpYIOIlee BONPOCH! IIpHOGpeTeHNns
TEPPUTOPHH, H IPOBEPHUTE 3PPEKTUBHOCTL OCYIIECTB-
JIeHHA ¥ NpOSBICHHUS TOCYXapCTBEHHOIO CYBepeHHTETa
B OTHONIEHHH 3THX OCTPOBOB, a TaKXke HCTOPHYCCKHX
THTYJIOB.

YV kaMepbl HET COMHEHHH B TOM, YTO OIpPEIEICHHE
CYBEpEHUTETA B OTHOIICHMM OCTPOBOB HEOGXOAMMO
HAYMHATh C ONpeNeieHHs IPUHUMIA Uti possidetis juris.
B 1821 rogy Hu OOMH M3 OCTPOBOB 3alIHBa, KOTODBLH
HAXOIWICA TI0]] CyBEPEHUTETOM HCIAHCKOH KOPOHEI, HE
6b11 terra nullius. TTo3TOMy CyBepeHUTET B OTHOLICHHH
JAHHEIX OCTPOBOB He MOT OBITH IIOJIYYEH IyTeM 3aBiia-
IEHMS. MMH, M BOIpOC, TAKUM 06pa3oM, CBOAMTCH K
NPaBOIIPEEMCTBY HOBBIX HE3ABHCHMBIX [OCYAApCTB B
OTHOILIEHHH 3THX OCTpPOBOB. B CBA3M ¢ 3THM KaMepa
PAcCMOTPHT BOTIPOC O BO3MOXHOCTH YCTaHOBICHMSA
HpHHagIexHocTH B 1821 rofy Kaxoro ocrapupacMoro
OCTpOBa KakKOH-THGO M3 'pa3/IM4HBIX aIMUHHCTPATHB-
HBIX EXUHHI MCTIAHCKOK KOJOHHANBbHOM CTPYKTYDBI C
y4eToM He TOJbKO 3aKOHOJATENBHBIX U aJMHHHCTpa-
TUBHEIX JOKYMEHTOB KOJIOHWANBHOIO IEpHOAR], HO H
«xonoHHanbHBIX effectivités». Kamepa oTMmedaer, 4To B
OTHOIIEHUH OCTPOBOB 3aKOHOJATENbHBIE M aIMHHHCT-
PaTHBHEIE TOKYMEHTHI ABJIAIOTCA 3allyTAHHBIMH M IIPO-
THBOPEIMBBIMH M UTO, BEPOATHO, HCNIAHCKOE KOJIOHM-
AILHOE TIPaBO HE [acT HETKOTO H OIpeleNeHHOro
OTBETa OTHOCHUTEIBHO NPHHANIEKHOCTH OIPENEICHHBIX
paitonoB. ITosToMy OHa cuuTaeT HauGolee Lenecoob-
Pa3HbIM U3YYHTh MOBEICHHE HOBBIX FOCYapCTB B IIEpH-
oXI HerocpencTBeHHo rnocie 1821 ropa. BriapuuyTHIE B
TO BpEMs NpPUTA3aHUA M PeaKlHs -— WIH OTCYTCTBHE
PEaKIMi — Ha HHX MOTYT HpOJHUTh CBET Ha OLEHKY CO-
BpPEMEHHHUKAMH CIIOXKHUBIIEHCA B 1821 romy cuMTyaLHH
HIIH Ha IpefCTaBICHHUE O HEM.

Kamepa oTMedaer, uTo CanpBaJop NPEeTEHAYET Ha BCE
ocTpoBa B 3a/mBe (32 HckmoueHueM CaxaTe I'panfie) Ha
TOM OCHOBaHHMH, YTO B KOJIOHHAJIBHBIH MEPHOJX OHHU
OTHOCHIINCH K IOpHcHUKImU paifiona Can-Mwurenpb B
kononuanpHoi npoBuHuuH CaH-CamsBalop, KOTOpas
B CBOIO oOuepeAb OTHOCWIack K lopHcaukuuu Real
Audiencia I'satemMansl. [oHypac yTBEPX/IAET, YTO OCT-
poBa 06pa30BBIBAIIN YaCTb eAPXHH U NPOBHHLMK I'oH-
aypac, uto VcriaHckoit kopoHo#H ocTpoBa MeaHryepa u
MeanryepuTa GBUIH NepefaHsl STOH NPOBHHINM K HTO
JOPMCIUKIMA LEPKOBHBIX CYXOB B OTHOINESHNH 3THX OCT-
POBOB NIPHHaUIEXANA liepkoBHOMY Npuxoay HomyTeka
u T'yapmanua B Hakaome, OTHOCAIIEMYCS K €NapXHH
Kowmaiiarya. Kpome roro, I'oHgypac coclajics Ha MHO-
JeCTBO ClIyuaeB M cOBBITHI KaK KONOHHANBHBIX effecti-
Vités.

DaKT CChUIKM Ha IOPHCOUKIIMIO LIEPKOBHLIX CYIOB KaK
Ha IOKAa3aTelbCTBO «KOJIOHHANbHBIX effectivitésy co-
NpsDkeH C OMNPENeNEHHBIMM TPYIHOCTSMM, IOCKOJBKY
IPYCYTCTBUE LIEPKBH Ha MAJIOHACENICHHbIX OCTPOBAX HE
6BIIO NTOCTOSIHHBIM.



3azaua xaMeph! ewe GoJblle OCNIOXKHACTCA TEM, UTO
MHOTHE HCTOPHYECKHE COObITHA, HA KOTOpBIE HENaluCh
CCBUIKH, MOTIM 6HITh M GBLIN MCTOJIKOBaHB! IO-Pa3Ho-
MY H, TaKMM 0Gpa3oM, I10-pa3HOMY HCHOJIB30BAIUCE B
MOANEPKKY apTYMEHTALMH KaX 0! U3 CTOPOH.

KaMmepa cuuraer Heo6XoXuMMBIM NoApobHee MpoaHa-
JH3UPOBATh APTYMEHTHI, BEIIBUTaEMble XAX/0M M3 CTO-
POH C LEeNblo MOKa3aTh, YTO OHAa obpena CyBEPEHHTET B
OTHOIIIEHHMHM HEKOTOPHIX MIN BCEX OCTPOBOB B DE3YJIb-
TaTeé NpUMeHeHMs NpHHuMma uti possidetis juris, ro-
CKOJIBKY MMEIOIIHECS MATepHaEl HMEIOT OTPHIBOMHBIH
H BeCbMa HEOTIPEIEICHHBIN XapaKTep, He MO3BOIAIOMMI
cAenaTh Kakoi-1n6o Teepapiit BrBoA. TakuM o6pa3oM,
KaMepe HaJUIEXKHUT pacCMOTPETh MOBEOEHHE CTOPOH Mo~
cle TOCTHXEHHA HE3aBHCHMOCTH KaK ITOKa3aTelb TOro,
Kakoit nomxkHa GeITh curyauus B 1821 rogy. Taxoro
polla AHAJIN3 MOXET OBITh JOTIONHEH COOOPAXCHUIMH,
He CBA3aHHBIMH C NIPHHLMIOM uti possidetis juris, B ya-
CTHOCTH BO3MOXHBIMH COOOpaXCHHMSMH O 3HAUEHHH
NOBEJCHHS CTOPOH, MpEACTaBnsAlomero cobo monya-
nuBoe cormacue. Kamepa Takxke OTME4YaeT, 4To B COOT-
BETCTBMH CO cTaThelf 26 Obuiero Jorosopa 0 MHpe OHa
MOXeET paccMaTpHBaTh BCe «IPYrMe TOKA3ATEILCTBA M
JOBOAEI MPaBOBOrO, HCTOPHUECKOrO, I'YMaHHTapHOTO
HIM MHOTO XapakTepa, IpEACTaBICHHBIE € CTOPOHAMH
H SABJIAIOWMECA JONYCTUMEIMH IO MEXITYHapOAHOMY
paBy».

IIpapo, peryiupyollce BONpockl NPHOGPETCHHUA Tep-
PMTOPHMH, Ha KOTOpoe cceuialcs CanbBafop, B MpPHH-
IMIe YeTKO pa3paboTaHO M NOAKperideTcs apOHT-
PaXHBIMM M CYfeGHBIMH pemeHHAMHM. CIOXHOCTD,
CBA3AHHAA C €ro NpHMEHEHHEM B JaHHOM crnydae, 3a-
KIIOYaeTCH B TOM, UTO OHO OpUT0 paspafoTaHo Mpexie
BCETO JUIA pPeryJUpoOBaHuUs clIydaeB MpHOOPETEHHA Cy-
BepeHHTeTa B OTHOlIeHMH terra nullius. OmHako, obe
CTOPOHBI HACTAMBAIOT Ha JCHCTBHTENBHOCTH THTYIIOB
MpaBOIPEeMHUKOB HCIIAHCKOM KODOHBI, MO3TOMY BO3-
HHMKAeT BONPOC O TOM, MOXET JIH OCYMECTBICHHE MIIH
NpPOsIBIEHUE CYBepeHHTETa OJHON H3 CTOPOH, B OCO-
6E€HHOCTH TNpPH OTCYTCTBHM KaKHX-THG0O BO3paxeHHIH
JpYro¥ CropoHbl, CBHIETENCTBOBATL O HAIMYHH THTY-
Ja uti possidetis juris y 310t nepBoit CTOpOHHI, €CIIH 10~
Ka3aTeNbCTBa, OCHOBAHHEIE HA TUTYJaX HIJIM KOJOHH-
anbHbIX effectivités, HOCAT HEOINpeIECHHbII XapaKTep.
KaMmepa oTMmeuaer, uto B Jene Munkuepc u Dxpexoc B
1953 rogy Cyx He NpoCTO MTHOPHPOBAJ CTaphIe THTY-
JIBl, a BBIHEC PEUICHNE Ha OCHOBaHHM Gojee MO3THMX
NpOABJIEHMIE CYBEpEHUTETA.

TIo MHenMIO KaMephbl, €CJIH COOTBETCTBYIOIIAL aIMHu-
HMCTPATHBHAA TPaHULA B KOJOHHANBHEI NepHoa ObuIa
IUIOXO OIpeleNicHa UM €€ PacTiONoXEHNE OCIIapHBaIOCh,
TO MOBEJEHHE ABYX TOCYAAPCTB B OJIBI, NIOCIEX0BaBIIHE
33 JOCTHXXEHHEM He3aBHCHMOCTH, MOXET CIY>HTb CBO-
€ro pojla OPHEHTHPOM Ui ONpenelieHUA MecTa MPOXo-
MJCHUSA TpaHMIBl HA OCHOBaHHH MO0 HX cOrlacoBaH-
HOrO MHeHHus, JTHGO MHEHHS, BHIPaXXEeHHOTO OIHHM
rOCYJapCTBOM H MONYAJIMBO NIPH3HAHHOTO APYTHM.

TTockoJIbKY OCTpOBa OBIIM HEOOHTaEMBIMH HIIH PEIKO
HaCElleHHBIMH, OHM He IpEICTaBIsUIM Kakoro-mibo vH-
Tepeca M He BbI3LIBANIM CIIOPOB NMOYTH Ao cepenuubl XIX
BeKa. UTO NMpoM301UI0 NMOTOM, NPEACTABIAETCA BECHMA
cymecrBeHHbIM. OcrpoBa He Opumn terra nullius, ¥ ¢
TOYKM 3PEHHA TPaBOBOH TEOPHM KakIpblif OCTpOB yXe
MpHHAZIEXA] OJHOMY H3 roCyJapcTB 3alHBa Kak yHac-
JIeI0BABIIEMY COOTBETCTBYIOLIYIO 4aCTh MCMIAHCKHX KO-
JIOHMAJIbHBIX BJIafieHHil, YTO MCKIIOYaIo MpHOOpeTeHHE
MyTeM OKKYyMallMH; OJHaKo (aKTHYECKOE BIaJCHHE
OHHMM H3 3THX rOCYJapcCTB OCTPOBOM MOXET IpeJicTaB-
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q1ath coboii effectivité MOCTKOJIOHHANBHOrO MEpHOAA,
yro mejaer 6ojice 4eTKON OLIEHKY MpaBOBOIO MOJIOXKE-
HHS OCTpOBOB COBpPEMEHHMKaMH. Bnanenwe, moaxpern-
JIEHHOE OCYIIECTBJIEHUEM CYBEPDEHHMTETa, MOXET IOA-
TBEpINTH THTYA uti possidetis juris. KaMepa He cunraer
HeoOXOIUMBIM BBIHOCHTB pPELICHHE O TOM, MOXHO JH
NpH3HATh TaKOE BIAJCHHE JaXe BONPEKH ITOMY THUTY-
1y, OMHAKO IPH OTIPENEICHHH MPHHAICKHOCTH OCTpO-
BOB B JaHHOM Jelle, IPH TOM YTO HCTOPHYECKHE MaTe-
pHaBl KOTOHHAIBHOTO NMEPHO/a HMEIOT 3allyTaHHBIH 1
NPOTHBOPEUMBBIH XapaxTep, a NOCTHXXCHHE HE3aBHCH-
MOCTH He TOBJEKIJIO 3a cO00i HeMEIIIEHHOTo odopMile-
HHA HeJIBYCMEIC/IEHHO BEIPaXKeHHBIX aKTOB CYBEPEHHTETa,
5TO MpPaKTHUECKM eIMHCTBEHHBHIH crocob, ¢ MOMoIbIo
KoToporo HpuHIMN uti possidetis juris Mor 6b1 HaiiTh
cBO€ OMIMANBEHOE BRIpa)kEHHE.

Ilpexne Bcero KaMepa paccMaTpHBaeT Bompoc 06
ocTpoBe Onb-THUIpe H aHAIH3HPYET CBA3aHHBIE C HUM
HcTopHYeckHe coOpITHs HaunHas ¢ 1833 roma. OTMeuas,
yro T'OHAYpac OCYHECTBIsUI (PaKTHUECKOE BilajeHHE
ocrpoBoM ¢ 1849 roxna, kamepa NPHXOINT K 3aKiioye-
HHIO, 4TO TIOBEACHHE CTOPOH Ha MPOTKEHHH pAna JeT
nocne pacnana ®emepannu Pecnybank IleHTpanbHoi
AMEPHKHM COOTBETCTBOBANIO TPEATIONOXKEHHIO O TOM,
910 ocTpoB Onb-Turpe mpHHamguexan Ionmypacy.
ITpuHHMasi BO BHHUMaHHe NPHBEPXKEHHOCTh LOCYIapCTB
IlenTpanbpHoit AMepHKH NPHHIMIY uti possidetis juris,
KaMepa CUMTaeT, UTO MpEANOoIoXKEHHE COBPEMEHHHKOB
NoJipa3syMeBaeT TaKxe YBEpEHHOCTh B TOM, 4To I'oHzy-
pac HMell TIpaBoO Ha OCTPOB Kak IpaBonpeeMHuk Hcma-
HMH WIH, 110 KpaifHeil Mepe, 9To Takoe IPaBOIPEEMCTBO
He HaXo[WIoch B IIPOTHBOPEYHH C KAKHM-1H60 H3BECT-
HBIM KONOHHANBHBIM THTYJIOM. XoTa I'oHAypac He 06-
pamancs ¢ opuuHuanbHO# Mpock6of O MPU3HAHUM €ro
CYBEPEHHTETA B OTHOIIEHHH OCTpOBa JDfib-THIpE, KaMe-
pa CYHTAET, YTO OHA JOJIKHA OINPENETHTE €T0 MPaBOBOH
CTaTyc MYTeM BBHIHECEHHA pEIlIeHMS O TOM, YTO CyBepe-
HMTET B OTHOIIEHHH OCTpOBa Dnb-THIpe NpHHAUIEXKHT
Tonnypacy.

B otHomeHnun ocrpoBoB MeaHryepa 1 MeaHryepura
KaMepa OTMeYaeT, 4TO COIJIACHO BCEM IIPHBEAECHHBIM
apryMeHTaM 3TH JBa OCTpOBa pacCMaTpPHBAIHCh OGeH-
MM CTOpOHaMM Kak o0pa3sylolllHe €IHHYIO OCTPOBHYIO
exuuuiy. HeGonpmne pa3Mepsl octpoBa MeaHIyepHTa,
ero 6IM30cTh K 6oiee KPYIHOMY OCTPOBY H TOT (haKT,
YTO OH HeoOMTaeM, MO3BOJAIOT CHENaTh BHIBOJ O €ro
«3aBHcHUMOCTH» OT MeaHryepa. To, uto ocrpoB MeaH-
TyepUTa «MOXET GHITh IPHCBOEH», He BBI3BIBAET COMHE-
HU: HECMOTpA Ha OTCYTCTBHE IpECHOH BOIEI, OCTPOB
HMeeT BBICOKHIf YpOBEHb IIPHIMBOB H IOKDBIT PacTH-
TENBHOCTRIO, CTOPOHEI CYHMTAIOT, YTO 3TOT OCTPOB
MOXeT OBITh PHCBOEH, NIOCKOJIBKY OHH NPETEHAYIOT Ha
CyBEpEHHTET B OTHOIICHHH HETO.

Kamepa oTMeuaeT, 9TO NepBoc OMIHATILHOE CBHE-
TENBCTBO O CYLIECTBOBAHHM CIIOpa OTHOCHTCA K 1854
rony, Korjga LUHPKYJIAPHOS NMHUCHMO LIHPOKO H3BECTHIIO
o npurasaHuAax CanpBagopa Ha 3TOT ocTpoB. Kpome
toro, B 1856 n 1879 romax opuuuansHad rasera Canb-
Bajopa coobmana o6 agMUHUCTDATHBHBIX aKTaX, Ka-
catonuxcs ocrposa. KaMmepa He o6Hapyknia HHKakHX
CIEZIOB peakliMH WM IPOTecTa co CTOpoHBI I'oHaypaca
TIO TIOBOLY 3THX IyOIUKarMii.

Kamepa otmeuaer, yto ¢ koHua XIX Beka mpucyTcT-
BHe CanbBajiopa Ha ocTpoBe MeaHryepa paclIHpHIIOCE,
no-npexHeMy 6e3 kakux-muG0 BO3paskeHHH WIH IIpo-
TECTOB €O cropoHsl I'oHAypaca, H YTO OHa NOJYy4YHJIa

' CYIIECTBCHHEBIC JOKYMCHTAJIBHBIC OKAa3aTCNbCT. Ba ynpas-

JeHus: ocTpoBoM MeaHryepa co croponbl Canbsaaopa.



Ha npoTsKeHHH BCero NepHoia, OXBaThIBAEMOIO STHMH
NOKYMEHTaMM, He OblI0 HM Mauneliero IMposBIICHHS
IpoTeCTa CO CTOPOHBI I'OHAYpaca, 3a HCKIIOYEHHEM O]
HOT'O HeJaBHEro COGHITHS, yMOMAHYTOTo Hibke. Kpome
toro, CanpBaJlop BBICTaBHJI CBUIETENA, KUTEIA OCTPO-
Ba-cajIbBaJiopa, U €ro IOKa3zaHusd, HE OClapHBacMeble
TOHIYPacoM, CBHIOETEALCTBYIOT O TOM, uTo CansBanop
OCYNIECTBIISUI TOCYRAPCTBEHHYIO BJIACTh Ha OCTPOBE
Meanryepa.

B COOTBETCTBHH ¢ UMEIOIHMHUCA y KaMEpEl MaTepHa-
JIaMM HM3BECTHO, UTO NIPaBUTENLCTBO I"OHAYpaca ML B
smBape 1991 rofa 3asABUITO NMpaBHTENBCTBY CalbBajopa
IpoTecTHl MO NMOBOAY OCTpoBa MeaHryepa, KOTOpEIE
6bUIH HM OTKJIOHeHBI. KaMepa cuMraer, 4TO MpOTECT
Tonaypaca 6bU1 3asBlIeH CIHIIKOM IIO3JHO, 4TOOLI
NOBJIMATE Ha BIIOJIHE XOCTOBEPHOE INPENNOJIOKEHHE O
MOJYAIHBOM COTIIACHH CO CTOpPOHBI 'oHaypaca. ITose-
nenne ToHAypaca no OTHomeHMio k 6oliee pPaHHHM
effectivités cBHIETENBCTBYET 06 ompefeneHHOR dopMe
MOJYAIMBOIO COTIACHA CO CIOXKHBIIEHCA CHTYalMEH.

Takum 06pa3oM, 3aKITIOUEHHE KaMephl SBJIAETCA Clle-
AyIOImKUM. B OTHOIIEHHM OCTPOBOB «IOKYMEHTHI, BEI-
naHHple MicmaHCKOM KOpOHOM wiu MoOBIM JPYTHM HC-
MAaHCKUM OPTaHOM BIIACTH, KaK IPaXHAHCKHM, TaK H
LIEPKOBHBIMY», He NMPEICTaBIAOTCA JOCTATOYHBIMU 115
olpelieNeHns IOPUCANKIWY WIH TPAHHL TEPPHTODHI
WIM TOceNIeHHiH» Mo CMBICTY crathu 26 O6mero moro-
BOpa, MO3TOMY Ha OCHOBaHHMH pa3pO3HCHHBIX MaTepHa-
JIOB Jiela Helb3s TPHIATH K TBEPAOMY BBEIBOOY, YTOOHI
OTAATH NMPEANOYTEHHE OMHOMY M3 JBYX NPUTA3aHMHA Ha
THTYN uti possidetis juris. OmHako, B COOTBETCTBHH C
MOCNIEAHMM TIPEUIOKEHHEM cTaTbH 26, KaMepa HMeeT
NpaBO paccMOTpeTh (akTHueCkoe TONKOBaHHE CTOPO-
HaMH TpHHIMOA uti possidetis juris B mepuox nocie
IOCTH)XEHHs HE3aBHCHMOCTH KaK 06CTOATENBCTBO, MPO-
JINBAIOINEE CBET HA NMpHUMEHEHHe 3TOro MPHHIHMA, M KaK
JOKa3aTeNbCTBO (haKTHYECKOro BIIAACHHA OCTPOBOM H
KOHTpOJIS 33 HMM, OCYILECTBISEMBIX OTHOH CTOpPOHOH
6e3 xakoro-nmu6o mpoTecTa Apyroi CTOpoOHEI, 9TO yKa-
3LIBAET Ha €¢ MOJNYalHBOe coriacHe. JlokasaTelnCTBa
BIafieHH U KOHTPOJIA, a TaKKe NMPOABJICHHA M ocyLie-
CTBIIEHMA CyBepeHMTeTa I'OHIypaca B OTHOILIECHHH OCT-
poBa Dne-Turpe u CanpBajiopa B OTHOIUEHUH OCTpOBa
Meanryepa («NpuRaTKOM» KOTOPOTO SBJIAETCA OCTPOB
MeaHTyepuTa) B COYETAHUH B KaX/IOM Clly4ae ¢ OTHO-
IMIEHHEM K paccMaTpHBaeMOH CHTYyallHM ApYro# cTopo-
HEI, ACHO CBMJETENLCTBYIOT O TOM, 4TO I'OHIypac cuu-
TaJCAg YHACIEXOBABIIMM B IOpAIKE NpaBONpeeMCTBa
cyBepeHHTer FICaHUH B OTHOLIEHHHM OCTpOBa Jllb-
Turpe, a CanbBagop — cyBepeHuTer Micnanuu B 0THO-
MIeHHH OCcTpOoBOB MeaHryepa 1 MeaHI'yepHTa.

XI. Ipasosoii cmamyc MOPCKO20 NPOCMPAHCMEa
(nyHkTH 369-420)

Kamepa nipexie Bcero HamoMuHaeT, uro Huxaparya
6110 pa3peneHo BCTYIHTE B AENO0, HO JIHIIb TI0 BONpO-
Cy O IpaBoOBOM pexxuMe BoJ, 3anuBa PoHceka. Coobmas
0 kaJto6ax CTOpOH Ha To, 4To Hukaparya saTparusaia
BOTIPOCHI, BHIXOJALIUE 32 MPEAEIIbl, YCTAHOBIICHHEIE I
Hee MpH pa3pellcHUH BCTYIINTH B JIeIo, KaMepa OTMeda-
€T, YTO OHa MPHHSIA BO BHHMaHHE JIMIIb T¢ apryMeHTEI
Hukaparya, KOTOpbi¢, Kak IpPEACTaBIAETCHA, KacaloTCs
e¢ cooOpaxeHHH OTHOCHTENBHO peXKHMMa BOJ 3ajIMBa
MdoHceka.

Ianee kaMepa OTMeHaeT pa3HOITIACHS MEXIY CTOpo-
HaMH [0 NOBOAY TOTO, AefiCTBUTENBHO JIH NMYHKT 2 CTa-
T 2 CrelMajgbHOTO COrJIAHMIEHHS YIIOMHOMOYHBAET
KaMepy WIH TpebyeT OT Hee OCYIeCTBIEHHS JeIHMHUTAa-
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MM MOPCKOM rpaHUIbl B Npelelax WM 3a MpeAeliaMH
saynmBa. CanpBajiop yTBEPKIAET, UTO «KaMepa He obna-
JaeT IOPMCAMKIMEH OCymecTBNATh KaKyro-THGo Henu-
MHTALMI0 MOPCKOTO IPOCTPAHCTBA», B TO BpeMA Kak
ToHmypac HaCTaMBaeT HAa JNEIMMHTALIMH MOPCKOH rpa-
HMIBI BHYTPH Y 3a NpeleinaMH 3anuBa. KaMepa otMeua-
eT, YTO 3TH YTBEPXOCHUA CIIEQyeT OLICHMBATh B CBETE
MO3UILMHM CTOPOH OTHOCHTEJIBHO TPaBOBOTO CTATYyCa
BOJ 3anuBa; CanbBajiop yTBEpXAACT, YTO BOJABI 3AJIHBA
HaXoJATCA B COBMECTHOM BJIaJIcHUH TpeX NpHOpeKHEIX
rocyJapcTB M 4TO MO3TOMY AcTHMuTanus 6s1a 661 He-
YMECTHOM, B To BpeMA Kak ['oHjtypac yTBepxaaer, 4T0 B
Npefenax 3aIMBa MMeETCA OGIMHOCTh HHTEpecoB, Tpeby-
OIS BBIHECEHHA CYIeOHOr0 pelicHHd O JeTHMHTALIMH.

Ipu mpHMEHEHHM OOBIYHBIX MpPABWI TOIKOBaHHA
poropopos (cratea 31 Benckodl KOHBEHUHH O INpaBe
MEXAYHAPORHBIX JOTOBOPOB) KaMepa IIpexae BCEero
OTIpeJIENAET, UTO ABJACTCA «OGHYHBIM 3HATCHHEM» Tep-
MuHOB CrieliHajnibHoro coriameHus. OHa NPHXOIHT K
BBIBOAY, UTO M3 Tekcra CornaiieHus, B TOM BHIE, B Ka-
KOM OH COCTaBJICH, Helb3s BBIBECTH Kakoro-nubo 3a-
KITIOUEHHS 0 HaJHYMH o6mero HaMepeH!s JoOUTECA OT
KaMephl AeTHMUTALMH IpaHULIEl. O6pamasck K KOHTEK-
cTy, KaMepa oTMedaeT, 4To B CrielMallbHOM Corliarne-
HHHU (pa3a «OCYMECTBUTH AETHMMUTAIMIO TIOrpaHHIHOM
JTHHUMY HCIONB3YeTcA NMPHMEHUTEIBHO K CYXOIYTHOM
rpaHuLe, B TO BpeMs Kak 3aJlada KaMephl B OTHOLIEHHH
OCTpOBOB H MOPCKOTO IPOCTPaHCTBa OrpaHHIHBACTCH
«ompelelieHHeM [HX] NpaBOBOTO CTaTycay», NpHYCM Ta-
Koe xe pasnuyue B GOpPMYJIHPOBKAaX OTMeYaeTci M B
nyukte 2 crateu 18 Obmero aorosopa o Mupe, Ilpu-
HMMasg BO BHMMaHHe NMpH3HaHHE caMoro IoHAmypaca,
9T0 CYTh CIIOpa, Kacaiomerocs ocTpOBOB, COCTOHT HE B
pa3HOCJIACHIX TI0 NMOBOAY ASTHMHTALIMH, a B onpenene-
HHH CYBEpEHHTETa B OTHOLIEGHHM OTAGILHOH TeppHTO-
DHH, KAMEPA OTMEIAET, YTO TPYAHO COTIIACUTHCA C TEM,
4To (POPMYIHUpPOBKA «ONpENEJNTh INPABOBOMH CTATyC»,
HCTIOIB3YeMas B OTHOIUEHMH KaK OCTPOBOB, TAK H MOp-
CKOr'O TIPOCTPAHCTBa, OYAST UMeTh aBCONOTHO pa3HOe
3Ha4yeHHe B IEPBOM U BO BTOPOM CIIydasx.

Ccrutagch Ha TpHHUHN 3ddexTHBHOCTH, ['oHAypac
yTBEpXKIaeT, 4TO KOHTekCT Joroeopa H CnenuajisHoro
COTJIAINEHHSA He MO3BOJIAET CTOPOHAM OT PAHHUMTHLCA B
CBOMX HAMEpEHWsX JMIIb ONIpEAeNeHHEM NpaBOBOro
cTaTyca IIpOCTpPAaHCTBA 0e3 NeNMMHTAllMH TPaHMLBI,
NOCKONBKY LIeH U 3afiayi CrelManpHoro corinameHus
3aKJIIOYAIOTCA B TOJIHOM pa3pellicHHH 3aTAHYBIIHMXCA
cnopoB. OMHaKo, IO MHEHHIO KaMephl, IIPH TONKOBaHHH
NOKOGHOTO TeXCTa CIEAYET YYHTHIBATE oblliee HaMepe-
HHE B TOM BHJIE, B KAKOM OHO GLLIO BEIpaXkeHo. DakTH-
ueckd T'oHmypac mpemiaraeT ob6paTHTBCA K «obcros-
TenbCTBaM» 3akModeHus CrenuaysHoro cornaieHus,
4TO mpelcTaBnAer coboil He 6omee, 4eM JOMONHUTENb-
HBIH coco6 TOJIKOBAHUA.

JIns o6BbACHEHHS OTCYTCTBHS KAKOTO-TH60 KOHKpET-
HOTO YIIOMHMHAHUA AeNHMHTaIMH B CHeLHaIBEHOM CO-
rnamedHH ToHaypac cceiaeTcs Ha TOJIOXKEHHME KOH-
crutyuuH Canppagopa, COTJIACHO KOTOPOMY €ro npea-
CTaBUTENIHM HE MOLJIM HMETh HaMEpPEHHE IIOAIMHCHIBATH
CrielMaNIbHOE COTIallleHHe, TpeIyCMaTPHBAIOILEE KAKYIO-
mmbo JeTAMHTAIMIO BOJ 3anuBa. I'oHIypac yTBepxIa-
€T, 9TO B CHJIy MMEHHO 3TO NMpHYHHEI OBLIO BBIOpaHO
BEIpa)XeHHE «OTpeIENIHTE IPaBOBOM CTATyC» B KaUeCTBE
HeHTpalLHOro TEPMHHA, He HAHOCAIIEro yiiepba HU ox-
Ho# u3 cTtopoH. KaMepa He MOXET COINIaCHTBECA C 3THM
yTBepKIEHHEM, PaBHOCIILHBIM NPU3HAHMIO TOIO, 4TO
CTOpPOHAM He YIaJIOCh IOTOBOPHTCH O HaJelCHHH Kame-
pbl IOPHCHUKIMEH IS TETHMHUTALMH BOX 3alIMBa. OHa
TIPHXOHUT K BBIBOJY, 4TO BbIpaXXCHHad B IYHKTE 2 cTa-



TR 2 CrelMalbHOro COrJALICHHA JOTOBOPEHHOCTh Me-
KOy CYOPOHAMK O TOM, 4TO KaMepa HOJDKHa oIpene-
JMTh TIpaBOBOM CTaTyC MOPCKOTO NPOCTPAaHCTBA, HE
PacpOCTPAHACTCA Ha €O JICTHMHTALIHIO.

Hcxols M3 TOTO, YTO BBIPAXKEHHE «OIIPEIETHTD [1PaBo-
BOI¥ CTATYC OCTPOBA H MOPCKOTO NMPOCTPAHCTBAY HCTIOJb-
syerca Takke B craThe 18 ObGmero norosopa O MHpe
1980 roxa, Fonaypac nipu onpenenennu ponn Cosme-
CTHOM NorpaHM4YHON KOMHCCHM cChUaeTcd Ha IOCIC-
ZIIOLTYIO TIPaKTHKY CTOPOH TIpH NpMeHeHHn J[oroBopa
¥ TpeyiaraeT KaMepe IPMHATh BO BHHMaHHe TOT (akT,
qr0 COBMECTHOH MNOrpaHMYHON KOMMCCHEHR H3YYalIUCh
TIPEIUIOKEHHS, MMEIOIME LENbIO TaKyI JESIMMHTALHIO.
KaMepa canraer, 4To, XOT4 0OBIMHOE NMpaBo U BeHckas
KOHBEHIOHA O IIpaBe MeXIYHapOJHBIX JOrOBOPOB
(nyuxT 3 b crareyu 31] MO3BONAIOT NPUHATH BO BHHMAa-
HHe TaKYIO NPaKTHKY IIA ueixcli TONKOBaHUA, HH OXHO
H3 cooOpaXkeHHil, BELABHHYTHIX ['oHIypacoM, He MOXeT
oKkazaThkcs Honee 3HaYHTENBHBIM, 4EM OTCYTCTBHE B TEK-
cTe KaKoi-TH60 KOHKPETHOH CChIIKH Ha JETHMHTALHIO.

Jlanee kaMepa NepeXoAUT K pacCMOTpPEHHIO NMPaBoOBO-
ro cratryca BOJ 3ajliBa, KOTOPHIH NpeNCTOMT ONMpeac-
JIUTH MyTEM NPUMEHEHHA «HOPM MeXIyHapOIHOro npa-
Ba, MPHMEHHMBIX B OTHOWICHMAX Mexxy CropoHaMH,
BKJIIOYas, B CJTydae Heo6XoqUMOCTH, nostoxkeHus Obme-
ro JAOroBOpa O MHpe», KaK 3TO IperycMaTpuBacTca B
craThaX 2 ¥ 5 CrieliHaIpHOTro CornarmeHuns.

ITocne usydeHus reorpadMIecKux XapaKTEPHCTHK 3a~
nuBa, Geperopas IMHHA KOTOPOTro IOJENiEHa MEXIY
CannBagopom, Fonxypacom n Huxaparya (cM. mpHio-
KEHHYIO CxeMaTHyecKyio kapTy G Ha crp. 47), ¥ ycio-
BHil HaBHUTAalMH B 3aJIMBe KaMepa OTMeEYaerT, 4To Ipo-
TSDKEHHOCTh M pa3sMephl 3ajlMBa TaKOBBI, 4YTO B
HACTOSINEe BpeMs OH SBJIACTCA IOPHAMYECKHM 3a]TMBOM
B COOTBETCTBHH C MOJOXKEHHAMHU (KOTOPBIE MOXKHO GbI-
J0 GBI MpU3HATh Kak OTpaxalomue obmee o6bruHOE
npaso) KOHBEHIMY O TepPHTOPHANLHOM MOpe H IpH-
nexargeft 3oHe (1958 roxa) U KoHBEHIMH 110 MOPCKOMY
npasy (1982 roga); MocNeACTBHSA 3TOTO BEIBOJA CBOJAT-
cf K TOMY, 4TO €ClId Obl 5TOT 3aJIMB NMPHHAICKANT OX-
HOMY rOCyXapcTBY, TO MOXHO 6bL10 GBI Tenepb NpoBec-
TH 3aMBIKAiOMIYIO JITMHHUIO, TEM CaMbIM 3aMKHYB BOXbI
3allMBa, 1 «PACCMATPHMBATD €r0 KAK BHYTPEHHHE BOJBD).
CTOpOHSBI, BCTYIMBINEE B €O TOCYIapcTBO, a TaKxXe
CMeNMaNMCTH, 3aHUMAIOIIHECT TOIKOBAaHHEM, B IENOM
COTNIACHH € TEM, YTO 3TOT 3aJIMB ABNAETCA UCTOpHYE-
CKMM 3aIMBOM H 4TO €r0 BOJbI, COOTBETCTBEHHO, SBIA-
JOTCSl MCTOpHYECKMMH BofiaMH. Takue BoJb! 65LIH OMI-
pefielieHbl B dente 0 pvibonoscmee Mexay CoeJHHEHHBIM
Koponercreom i Hopseruei kak «BOEI, KOTOpBIE CUH-
TAlOTCHA BHYTPEHHHMH BOJAMH, HO HE HMEIH Obl TAKOTO
cTaTyca, ecId 6bl He HaNHIHEe HCTOPHHECKOTO THTYNa»
(I.C.J. Reports 1951, p. 130). D10 cnenyer paccMaTpH-
BaTb B CBETE 3aMEUaHHA, H3JIOKEHHOTO B JIENIe 0 KOHMU-
Hewmanvtom wempe  (Tynuc/Tueuiickas  Apaberkan
Jrcamaxupus), 0 TOM, 4TO

«obInee MeXmMyHapOTHOE MpaBo... MpeXyCcMaTpUBaeT
HE eIHHBIH «PEeXUM» W «MCTOPHYECKHX BOJ» HIH
«MCTOPHYECKMX 3aJHBOB», a IIMIIb OCOOBIA pexuM
VIS KaXIOrO M3 KOHKPETHHIX MPH3HAHHBIX CIydaeB
CHCTOPHYECKMX BOI» HIH «HMCTOPHYECKHX 3aJIHBOB»
(1.C.J. Reports 1982, p. 7).

Cyn NpHXOIMT K BHIBOAY 06 oueBHmHOH Heobxonu-
MOCTH M3Y4YMTh KOHKDETHYIO MCTODMIO 3aJHMBa I
YCTAaHOBJIEHHA BBITEKAIOIIErO M3 Hee «pexuMa» H Jo-
GaBisieT, 9T0 KOHKpETHRIH HCTOPHYECKHH pexuM, yCTa-
HOBJICHHBI! NpaXTHKOMH, HOMXEeH HMETh 0cob0 BaxHOe
sHa4YeHHe JUIA 3aJIHBa, KOHTPOIHPYEMOTO HECKOIBKHMH
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rOCYJapcTBaMH, TO €CTh TAKOTO 3alHBa, B OTHOWIEHUH
KOTOPOTO, KaK HM3BECTHO, He BHIPabOTaHO HHMKaKMX
COTJIacOBAHHBIX H KoAHGDHUHPOBAaHHBIX OOIHX HODM,
NMOJOGHEIX HOpMaM, pa3paboTaHHEIM i 3ajUBOB,
KOHTPOIMpPYEMEIX OXHUM TOCYAAPCTBOM.

Co BpeMeHH OTKpBITHA B 1522 romy ¥ xo 1821 roxa
sanuB DoHceka GBI 3aNHBOM, KOTOPBIH KOHTPOIHpO-
BAJICA OJHUM IroCYAapCTBOM H BOJBI KOTOPOrO HaXomH-
JIHCh IO €XHUHBIM YipasieHueM HcnaHckoit kopoHnl. B
pe3yJIbTaTe IpaBa HBIHEIIHHMX MPUOPEXHBIX TOCYNapCTB
Ha 3a7IHB OBUIM MOJIyYeHbl TakK JKe, KaK M NpaBa Ha MX
CYXOIyTHBIE TEPPHTOPHH —B IIOPANKE NPaBONPEEMCTBA
pnanenuit Mcanun. TakuM o6paszoM, KaMepa NOIKHa
YCTaHOBHTB, KAKMM GbLT NPaBOBOM cTaTyc BOX 3alHBa B
1821 romy, 60 npuHUMI uti possidetis juris npUMeHseT-
cf B OTHOIIEHHH 3THX BOJ TaK XK€, KaK H B OTHOLIEHHH
CyXOIIyTHOH TEPPHTOPHH.

C BONpOCOM O NMPaBOBOM CTaTyCe BOJ 3allMBa Iociie
1821 roma cronkuyiacs LleHTpalbHOAMEPHKaHCKHI CY
B JeJie O 3alMBE, CTOPOHaMH KoToporo Gyumm Canbsa-
mop 1 Hukaparya u o KOTOpPOMY OH BBIHEC pemeHue 9
MapTa 1917 roga. IloaToMy cnelyeT NpUHATL BO BHH-
MaHHe KaK BaXXHYIO 4aCTh MCTOPHH 3a/IMBa pelIeHue 1o
HaHHOMY JIeNy, B XOJ€ KOTOPOTO M3y4allCs KOHKPETHBIH
pexuM 3anuBa Ponceka. Jeno, paccvarpupaeMoe LleH-
TpanbHOAMEPHKAHCKMM _ CYXOM, O6blIo BO30YXIEHO
CanpBamopoM npotuB Hukaparya B CBA3H ¢ 3aKiiode-
HueM noclenHeit Jorosopa Bpaitana-Yamoppo 1914
ropa ¢ CoenunennsiMu LllTaTamMu, no kotopoMy Huka-
parya npegocraBiia CILIA KoHIeCCHIO Ha CTPOHTENb-
CTBO MEXOKEaHCKOTo KaHala M BOeHHO-MOpckoit 6a3bl
B 3aJIMBe, YTO, KaK YTBEPKAAIOCh, YIIEMIANO 6Bl MpH-
Hajnexamue CanpBafopy NIpaBa Ha 3aJIUB.

OcHoBonojaralomuii BONpoc o CTaTyce BOX 3ajlHBa
BKIIOYAN B ce6A TPH acrekTa, KOTOpble GBUIM YUTEHBI
TNpaKkTUKOH U CyAeGHBIM pemenyeM 1917 roxa: Bo-nep-
BLIX, B IPAKTHKE BCEX TpeX NMPHOPEXHBIX rocyaapcTB
GbIT YCTAHOBJIEH M B3aUMHO IIPH3HAH NpPUOPEKHEIA
MopcKoii mosic B 1 Mopckyro JHry (3 MOPCKMX MMIIH) OT
HX COOTBETCTBYIOIIMX MOPCKHX GEperos H OCTPOBOB, H
B 5TOM MOSCE KaXIoe H3 YKa3aHHBIX TOCYAApCTB OCyLIe-
CTBISUIO HCKIIOUMTENEHYIO IOPHCAUKIMIO M CYBepeHM-
TeT, XOTA M C NMpENOCTaBIEHHEM Ha B3aMMHOH OCHOBE
IpaB MHPHOTO NPOXOJa; BO-BTOPHIX, BCE TPH rocyaap-
CTBa TpH3HAIM elle OXMH MOsAc B 3 MOpCKHX jurH (9
MOPCKHX MHIb) JUIS OCYHIECTBICHHS IpaB «MOPCKOH
HHCTIEKIIMH» B (JUHAHCOBBIX LEIIX H B LENIX HaHHo-
HaJbHOM 6e30MacHOCTH; B-TPeTbHX, HMeloch Cormaa-
menue 1900 roga mexxay Foxxypacom u Hukaparya, B
COOTBETCTBHH ¢ KOTOPHIM Oblla OCyNiecTBIeHa 9acTHd-
Had JENMMHMTAlM MOPCKON TrpaHHILI MEXIY 3THMH
IBYMs FOCYIApCTBaMM; BIIPOYEM, 3Ta IpaHHLla MpPEpH-
BaJlach, He JOXOMAA IO BOJ ITIaBHOTO BXOJa B 3aJIHB,

Kpome Toro, LieHTpanbHOaMEpHKaHCKHI CYJ IHHO-
IAaCHO MOCTAHOBHII, UTO 3aJIHB «ABIACTCA HCTOPUIECKHM
3aJJMBOM, O6NaJaloMM IpU3HAKaMH BHYTPEHHEro
MOpA», H UTO «...CTOPOHBI COIMIaCHBI C TEM, 4TO 3allHB
ABIACTCA BHYTPEHHUM MODEM...»; OJ «BHYTPEHHHM MO-
pem» Cyn, IO-BHANMOMY, TIOJpa3yMeBa JIUIIb TO, 9TO
3aJIMB HeE ABIAETCA YaCTHIO OTKPHITOro MOPA H ero BOXH!
He SBIAIOTCA MEXAYHapoXHBLIMH BomamHd, B apyrom
MyHKTE peleHHs 3aJIMB HMEHYETCH HCTOPHYECKHM HIIH
XH3HEHHO BaXKHBIM 3aJTHBOMY,

Jlanee xaMepa OoTMe4aeT, YTO TEPMHH «TEpPHTOpH-
allbHBIE BOJEDY, HCIONB3YEMBII B DEIICHHM, B TO BpeMs
BOBCe He 063aTellbHO 03Ha4al To, 4TO ceyac HMeHy-
€TCH «TeppPUTOPHANBHBIM MOpPEM», H MOACHAET BIOJHE
BOAMOXHYIO HEINOCIEXOBaTeNBHOCTh 3TOrO  pemeHud,



Kacalollylca NpaB «MHPHOTO NPOXOJa», KOTOphIe He
COOTBETCTBYIOT HbIHEHIHEMY OOIleMy TTOHUMAHHIO Npa-
BOBOI'O CTaTyca BOJ 3aJIMBa, NpPEACTaBIAIOMHX coboi
«BHYTPeHHHe BOIbl», KaMepa oTMedaeT, 4T0O HOPMBI H
NMPHHLMIEL, OGEIYHO NPHMEHNMBIE B OTHOILLCHHH 3aJIH-
BOB, KOHTPOJIMPYEMEIX OXHHM IOCYapCTBOM, HE Beeraa
NMPUMIOAHBI I 3aJIHBAa, KOHTPOJIHPYEMOTO HECKOJIBKH-

. MH TOCYRXapCTBaMHM, a TaKXe IS MCTOPHIECKOTO 3aJIH-
pa. Kpome Toro, Heo6X0qUMO OGECTICIUTh CYIOXOMHbIH
JOCTYN K JII0GOMY M3 TpeX NPUGPEeXHBIX roCyAapcTs 1o
OCHOBHBIM KaHaJlaM MeXJy 3aJIHBOM M okeaHoM. IIpaBa
MHpPHOTO NPOXOJAa He MPOTHBOPEYAT PEXHUMY HCTOPHYC-
ckHx BoA. MMeerca H mpakTHYECKHId acleKT, 3aK/II04aio-
HIMIACA B TOM, YTO, IOCKOJIBKY 3TH BOJbl HAXOMMIIHCh 32
npefenaMy  3-MHJIBHOTO MOPCKOTO Tosfca MHCKIIOUH-
TeNbHOM IOPHCAMKLMH, TAe MHUDHLIH NpoXoAa TeM He
McHee IPU3HABAJICA Ha NIpaKTHKe, GbuI10 Ob1 abCypaHbIM
He TIpM3HABATh NpaBa MPOXOJAAa B 3THX BOJaX, KOTOPBIC
IpMAETCA TepeceKaTh, YTOOHI AOCTHYL YIIOMSHYTBIX
MOPCKHX IOACOB,

Bce Tpu npHOpeXHBIX rocyAapcTBa Io-TIpeXHeEMY YT-
BEPXKIAIOT, YTO 3aTHB ABIAETCA HCTOPHYECKHM 3AJIHBOM
¢ IIpM3HaKaMH BHYTpEHHEro Mopsd, M, Kak NpeacTaBi-
€TCA, 3aJIUB TaKXKe MPOJOJKAET OCTABaTHCA NPEAMETOM
TOTO «MOJIFAJIMBOTO COIMIacust CO CTOPOHBI APYTHX ro-
CyZIapcTB», KOTOPOE YIIOMHHAJIOCh B pemeHun 1917 roxa;
KpOMe TOTO, € TaKoif Mo3nmuei B LIEIOM COrNaCHIINCh M
TonkoBarenH. IIpobneMa 3axkmowaercs B TOYHOM ONpe-
JeJIEHHH XapaKTepa CyBEpEHHTETa, KOTOPHIM NONB3YIOTCA
TpH NPHOPEXKHBIX rOCYAapcTBa B 3THX HCTOPHYECKHX
Bofax. HaroMHHas cymecTBOBaBInYIO B JIPONIOM TOY-
KY 3p€HHs, COFJIaCHO KOTOPOIl B 3aJIMBE, KOHTpOJIMpYe-
MOM HECKOJBKHMH TOCYAApCTBaMH, €CIIH €T0 BOMbI HE
ABJAIOTCH MCTOPMYECKHMH BOJAMH, TCPPHTOpHAIIBHOE
Mope cnegyer Uarn6aM mnobepexpa, a OCTaIbHBIC BOJBI
3aJIHBa SBIISIOTCA YaCTBIO OTKPHITOTO MOps, kaMepa OT-
MEYaeT, YTO TaKoe pellcHHE HEBO3MOXKHO B Jie]Ie O 3alIHBE
®doHceka, IOCKONBKY OH SABIACTCA MCTOPHYECKHM 3alIH-
BOM H, ClIeIOBATENbLHO, «BHYTPEHHHM MOpPEMY.

Hanee xamepa npuBoAMT pemenue LeHTpansHoame-
PHMKAHCKOTO CyJa O TOM, 4TO «...TpaBOBOM CTaTyC 3alHBa
donceka... ABAETCA CTATYCOM COOCTBEHHOCTH, NpHHAN-
nexaineil TpeM OKpyXalolMM ero CTpaHaM..» M [TO
«..,BBICOKHE CTOPOHBI COTJIACHBI C T€M, YTO BOAHI, 06pa-
3yI10lIMe BXOX B 3aJIMB, CMENINBaIoTCA...». KpoMe Toro, B
3TOM peLICHHH TIPH3HAETCH, YTO MOPCKHE I10ACa B OJHY
MOPCKYIO JIMTY OT NoGepeXbA HaXOTHIHCh B HCKIIOUM-
TENIBHOM IOPHCIMKIMH MPHOPEKHOTO rocygapersa 1 moa-
TOMY JOJDKHBI OBITH «MCKITIOYEHBI U3 OOGLUIHOCTH HHTEPECOB
WIH cobeTBeHHOCTHY. TIPOIHTHPOBAB MYHKTHI PEIICHUH,
B KOTOpBIX M3/arajiuck obume 3axmodcHna Cyza, Ka-
Mepa OTMEYaeT, YTO CYTh PEIIeHHA O MIPaBOBOM CTaTyce
BOJI 3aJIMBA COCTOAIIA B TOM, UTO 3TH HCTOPHYECKHE BOZLI
B TO BpeMs HaXOMWIHMCh B «COBMECTHOI COOCTBEHHOCTH»
(condominio) Tpex NpHOpeXHBIX rocynapcTs.

Kamepa otmeuaer, uro CanpBafop pemMTENBHO
ono6pser HMAel0 KOHIOMHHHYMa M CYHTAET, 4TO 3TOT
CTaTyC He TOJNBKO NpeobiafaeT, HO U HE MOXET OBITH
H3MeHeH Ge3 ero cornacus. I'oHmypac Bo3paxaeT Ipo-
THB HAEH KOHIOMHHHYMA M, COOTBETCTBEHHO, CTaBHT
IO/l COMHEHHE IPaBHIIBHOCTD ITOM YacTn pemenns 1917
rofia, MCXOId B TO Xe¢ BpEMA M3 TOTO, YTO OH He GEUI
CTOPOHOH B flele M MO3ITOMY He MOXeT OBITh CBA3aH
3THM pemeHHeM. Hukaparya BHICTYNala H TOCTOSHHO
BHICTYIaeT IIPOTHB PEIIEHHA O KOHTOMHHHYMe.

TFongypac Takke BBICTYIAET MPOTHB KOHJOMHHHYMa

HAa TOM OCHOBAHHM, YTO KOHAOMHHHYM MOXET OHITD
CO31aH JHIIF NYTEM COrAallCHHA. OH, HECOMHEHHO,

npaBs, yTBepXkjas, 9T0 KOHIOMHHHYM B CMBICIE JOTrO-
BOPEHHOCTH O COBMECTHOM YNpaBIICHHH TeppPHTOPHEH
oB6rIuHO cosfaeTca aoroBopoM. OnHako lLleHTpanbHO-
aMepHMKaHCKWit CyZ HMeN B BUAY COBMECTHEIH CyBEDeHH-
TeT, BO3HHKAIOIHIA B KauecTBe IOPHIUYCCKHX IMOCIEH-
cTBHil mpaBonpeeMctBa 1821 roma. IlpaBorpeeMcTRO
TOCyAapCTB SBISCTCA OTHMM M3 IMyTeil epexoJa TeppH-
TOPHATLHOTO CYBEPEHHTETa 0T ORHOTO ToCyRapcTBa K
IpYroMy, ¥, KaK NpeAcTaBlseTCcs, B IPHHIMIE HET HH-
KaKHX OCHOBAHMi, IIPENATCTBYIOIHX CO3AaHHIO COBME-
CTHOT'O CYBepeHHTETa Ha OCHOBAaHMH NpPaBOIPEEMCTBa,
KOT/a ¢IHHOE M HeIeMHMOE MOPCKOe NMPOCTPaHCcTBO Ie-
pPEXOIWT X ABYM H Gonee HOBBIM rocyxapcrbaM, Taxum
06pa3oM, 10 MHEHHIO KaMephl, B pemieHnu 1917 roxa
TEpMHH «(KOHTOMHHHYM» MCIIONB30BANICA HJIf TOrO,
YTOOBI OXapaKTepH3OBaTh COBMECTHOE HaclemOBaHHE
Tpems TOCYIapCTBaMH BOJ, NPHHA[ICKABIUIHX OJHOMY
rocyAapcTsy M He MMEBITHX MOPCKHX aaAMHHHCTPaTHB-
HEIX rpaHun B 1821 roxy wmu TeM Gonee B 1839 rogy B
KOHIE cymecTBOoBaHMA (emepali pecnybsiuk LieH-
TpalbHOH AMEPHKH.

TaxuM 06pa3oM, IpeAcTaBigeTcs, 1To ratio decidendi
3TOTO pelieHHA COCTOSIO B TOM, UTO HA MOMEHT JOC-
TH)KEHUs! HE3aBHCHMOCTH He GbUIO NPOBEHEHO JEIHMH-
TalMM BOZHOTO MPOCTpaHCTBa MEXIY TPEMS CTpaHaMH,
a BOJBI 3aNMBa TO-TIPEXHEMY He OBIIH pasJelcHBl. U
IpeacTaBasiy coboi 06beKT OGIMHOCTH HHTEPECOB, KO-
TOpas NMPUBOAHT K KOHZOMHHHYMY HJIH COBMECTHOMH
cobcrBeHHOCTH, O HANHYKH OGIMHOCTH HHTEPECOB CBH-
JEeTeNbCTBOBAJIO TaKXe MOCTOSHHOE MHPHOE HMCIIOJB30-
BaHHE 3THX BOJ BCeMH NpPHOPEKHBIMU IoCyXapcCTBaMH
nocne AOCTIKEHHs HE3aBHCHMOCTH.

B oTHoIEHHH cTaTyca cyaebHoro pemeHns 1917 roaa
KaMepa oTMedaeT, uTo Xors Iopucauknus Cyna ocmna-
puBanacek Hukaparya, KoTopas Takxe BhIpa3uia HECo-
raacHe ¢ pellleHHeM, TeM He MeHee OHO ABIACTCA JeHCT-
BHTEIBHEIM pellieHHEM KOMITETeHTHOro cyfa. I'onypac,
KOTOpHIii 3agBun CanpBazopy odpHUHANBHEIA NpOTeCT,
y3HaB 0 pa3buparenbcrse B Cyne H NOAYEPKHYB, YTO OH
He MPH3HAET CTaTyC COBMECTHOH COGCTBEHHOCTH B OT-
HOIIECHHMH BOJ 3aJIMBa, B HACTOALIEM JieNie HCXORMWI M3
MPHHIMIE, COTNAcHO KOTOPOMY Ino6o¢ pelieHMe, BEIHE-
CEHHOE CYIOM HIIH apOHTpaxXHEIM CYIOM, MOXET TOJIBKO
NpOTHBOPEYHTh HMHTepecaM crTopoH. Hukaparya, ss-
ngBIIagca cropoHoit B mene 1917 roja, BeTynmnia B Ha-
CTOsIIEE AT0, HO HE ABIAETCH CTOPOHOH B HeM. TakuMm
o6pa3oM, NpeCcTaBiIsfeTca, YTO KaMepe HeT HeobXoxu-
MOCTH BBICKa3hIBATECA 10 BONPOCY O TOM, SBJIAETCA JIH
pemenre 1917 roma res judicata B OTHOIIEHHH TOCY-
JapCTB — CTOPOH 3TOTO AeNa, IPHTOM, YTO TOJIBKO OHO
roCyIapcTBo SBISETCA CTOPOHOI B HACTOAIIEM CYXO-
[POH3BOJICTBE, — BONpOCY, Oecroe3noMy JuIl jena,
3aTparuBalomero MpobieMy COBMECTHOH coGCTBEHHO-
c¢TH Tpex npHOpexHsIx rocyfapcrs. KaMepa XoJnkHa
IIpHMHATE COOCTBEHHOE PEIEHHe O CTaTyce BOA 3alHBa,
yuuTEIBaA peureHue 1917 rofa HacToABKO, HACKOJNBKO
OHa CYHTaeT HEOOXOTHUMBIM.

3aKmoYeHAEe KaMephl OTHOCHTENIBLHO DEXHMA HCTOPH-
YeCKHX BOJ 3aJIHBa COOTBETCTBYET 3aKJIIOUEHHIO, HANO-

- WeHHoMy B pemieHuH 1917 rona. Kamepa nocraHoBIseT,
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He 3aTparupas IOKa BOIPOC O JETHMMHTALMH TDaHHI(
mexny FongypacoM u Hukaparya 1900 roga, 4ro BOAgEI
3aIMBAa, 3@ HCKIIIOYEHNEM 3-MHIBHOTO MOPCKOTO II0ACA,
ABJIAIOTCA UCTOPHYECKMMHM BOJAMH H HaXoXATCs IOX
COBMECTHBIM CYBEPEHHTETOM TpeX NpHOPEXHEIX rocy-
IApCTB; IIPH 5TOM Kamepa HCXOMHT M3 CIETYIONIX OC-
HOBaHMil, B OTHOIEHHH MCTOPHYECKOTO XapaKTepa BOJ
saJMBa HMEIOTCA [OCIEROBATENbHEIE 3aABICHUS Tpex



NpHOPEKHBIX FOCYAAPCTB, He BEI3BABIINHE KaKOro-Tu60
IpOTECTa CO CTOPOHBI APYIHX rocynapers, YTo kacaercs
XapakTepa TpaB Ha BOJBI 3aJIMBa, TO OHH NPEICTABISIOT
coGoft BomBI 3alMBa, KOHTPOIHPYEMOTO OXHHMM IOCy-
JapCTBOM Ha NMpPOTSKEHHH Gonbmei 4acTH HX M3BeCT-
HOM HCTOpMH, He paslieNieHHFIC WIH paclpeleleHHEIe
MEXIY Pa3sIHYHbBIMH aIMHHHCTPATHBHBIMHM €THHHIIAMH,
CTABIIMMM TpEMS NPHGPEXHHIMH rocymapctBamu, He
MpeIIPHHUMAIOCh HUKAKOH NOMBITKH pasielHTh WIH
IETHMHUTHPOBATh 3TH BOIBI B COOTBETCTBHM C IIPHHIIH-
moM uti possidetis juris, 9To cocraBiseT OCHOBOIONA-
rajouiee pas’jiiyHe MeXIY CYXONYTHBIMH palfoHaMM M
MODPCKMM TIPOCTPAaHCTBOM. J[leTHMHTAlMs TCpaHULBI
Mexxy Hukaparya u I'ongypacoM, ocyliecTBlIeHHas B
1900 roamy, mo cywecrsy mpencrasisasiias coboil npu-
MEHEHHE METOJa PaBHOI'O OTCTOSHHMA, HE COACPKHMT HH-
KaKHX MPHU3HAKOB, YKa3bIBAIOMHUX Ha TO, 9TO OHA TaK
WIK uHave 6bu1a MpousBefieHa MoJ Bo3CHCTBHEM NIpH-
MEHEHMs IpUHIMIIA Uti possidetis juris. Taxum o6pasom,
COBMECTHOE TIpaBOIpPEEMCTBO TpeX rocyaapcTB B OTHO-
HIEHHH MOPCKOrO TIPOCTPAHCTBA NMpEICTaRIACTCS JIOTHY-
HBIM CNIEJICTBHEM CAMOTO IIpHHIMNA uti possidetis juris.

Kamepa oTMeuaeTt, 9To T'oBmypac, BBICTYIIas TPOTHB
KOHJOMHHHYMa, CUHTaeT HEJOCTATOYHBIM IIPOCTO OT-
BepraTh €ro M npemiaraeT ajJbTCPHATHBHYIO HIEIO
«OBIHOCTH HHTEPECOB» WIM «HHTepeca». Hammuue
OOIIHOCTH HHTEpPECcOB TpeX IPHOPEKHBIX rocyIapcTs
3aJIMBa He BHI3BEIBAET COMHEHMHA, OJTHAKO IPEACTaBIgeT-
€A HEYMECTHBIM BBUIBHMIATH TONOXEHHE 0 Takol «obumr-
HOCTH» B KauecTBE ApryMEHTa IIPOTHB KOHIOMHMHHMYMa,
KOTOPBIH ABIAETCA TIOUTH MICAJIBHBIM BOIUIOMEHHEM
MIpEABABIIAEMBIX K OGIIHOCTH HHTepecoB TpebGoBaHHUiH O
paBeHCTBe NONbB30BaTENEH, OOIHOCTH 3aKOHHBIX IPaB
H CHCKIIOYEHHHM KaKHX-THOO IpedepeHIIHaNbHEIX MPH-
puiernit». CylecTseHHOM 4epToit «0OMHOCTH HHTEpE-
COB», CYIMECTBYIONIEH, Mo yTBepxaeHMIo ['oHOypaca, B
OTHOIIEHHH BOJ 3alIMBa M OT/IHYaoLIeH ee oT condomi-
nio, Ha KoTophlil cceinancs LlerTpansHoaMepukaHCKHI
CyI, LN KOHIOMHHKYMa, oTcrauBaeMoro CalbBajiopom,
ABIAETCA TO, UTO «OOI[HOCTH MHTEPECOB» HE TOJBKO
JonycKaeT JCIHMHTALUIO, HO M OOyCIOBIHBAET €€ He-
00XOAUMOCTb.

Co cBoeit cropoHsl, Canbpaiop He CUHTAET, YTO BO-
J(BI, HAXOLAIINECH TI0]] COBMECTHEIM CYBEPEHHTETOM, HE
MOTYT OBITH pasfieNeHBl NMpH HAJMYHUHM COTNAIEHUA O
TakoM pasgene. OH HacraMBaeT Ha TOM, YTO BaXHOM
NpeANnochUlxoil mpoliecca AETMMHTAIIMH SBIAETCR De-
meHHe o cratyce Bod. KpoMe Toro, reorpacdudeckoe
MOJNOXeHHE 34TMBA TaAKOBO, YTO TIPOCTas JeTHMHTAIHS
6¢e3 corflacoBaHHA BONPOCOB MPOXOAa M NOCTyIa OCTa-
BUIA OBl MHOTHMe NMpaKTHYECKHE NpobieMbl HepeleH-
HBIMH.

Kamepa otMeuaer, uTo reorpadHueckoil 3aMbIkaomieH
JIHHHeH 3auBa Moria 681 ObiTh TMHNA OT [TyHTa AMana-
1a no IMynra Kocurynna; oHa orkioHser Teauc Caib-
BaJoOpa O «BHYTPCHHEM 3IMBE» U «BHEWIHEM 3aJIMBE,
BHIPaGOTaHHBIA Ha OCHOBE CChIIKH B pemieHHH 1917 ro-
[a Ha BHYTPEHHIOIO 3aMBIKAIOINYIO JIMHHIO, ITIOCKOJNIBKY B
9TOM pellleHUH HHYTO HE TOBOPHT B MOJB3Y NpPEArnoso-
JKeHHs 06 OrpaHWYEHNH 3aKOHHBIX HHTepecoB ['oHmypaca
B BOJlaX 3afMBa TMPOCTPAHCTBOM B Mpefenax BHYTpPEH-
Hel uany. HanoMuHas o cylecTBOBaBIIEM CEphE3HOM
cope MeXy CTOpOHaMH IO NOBOJLY TOTO, ABJIAETCH JIH
3aMBlKaroman JHHHA 34IHBa TaKxe 6a3HCHOM JIMHHEH,
KaMepa OIpeIefaeT e¢ KaK JIHHHIO, 3aMBIKAIOIYIO BHI-
XOJ 3aNHBa B OKeaH, TIpHYeM OHa JOJDKHA OvITh Oa-
3MCHOM NMHUe I Noboro pexxrMa 3a ee NpefenaMy,
HECOMHEHHO, OTJIHYAIOLIEroca OT PeXUMa 3aJIMBa.
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B cBA3HM C IpaBOBLIM CTaTYCOM BOJ B NPERENax 3aMbl-
Kajolell JIMHUM 3a/MBa TOMMMO 3-MIUTBHBIX MOPCKHX
MOSCOB, KaMepa ONpemelsieT, ABJIAIOTCA 1M  OHH
«BHYTPEHHMMH BOJAaMH»; YKa3bIBasd Ha HEOGXOIHMOCT
TNpeoCTaBIeHUs IpaB NMPOXOJIA Yepe3 3TH BOJBI CynaM
TPETBHHX FOCYAApCTB, HYXKIAIOWKUMC B IOCTYIIE K IIOPTY
M0B0r0 U3 ITHX TpeX MPHOPEKHBIX FOCYIapCTB, KaMepa
OTMEYaET, YTO, OCKOIBKY 3TH BOABI ABIAIOTCA OOBEK-
TOM KOHIOMHHHYMAa WIH COBMECTHOH COGCTBEHHOCTH,
65UI0 GBI pa3syMHEIM PacCMaTpHBaTh MX Kak sui generis.
B To ¢ BpeMd MO CBOEH CYTH MPaBOBOM CTaTyC 3THX
BOJ TaKo#H e, YTO U CTATYC BHYTPEHHHX BOJ, ITOCKOJE-
Ky TIpUTA3aHMA Ha HUX BBIABMTaloTcA titre de souverain
U OHH He ABJISIOTCA TEPPUTOPUAIBEHEIM MOPEM.

B OTHOIIEHVH JeTMMHTAUMOHHON IMHMH Mexay I'oH-
nypacom u Hukaparya 1900 roga xaMepa Ha OcHOBa-
HuM TmoBemexus CalbBajopa HcTacrT 3aKITOYEHHE O
NpH3HAHUHA MM HAJIMYHA 3TOH NETMMUTALHK Ha YCIIOBH-
X, M3JI0XEHHBIX B pemenun 1917 ropa.

B cBasu ¢ noboil femuMHTanMed BOJ 3allHBa KaMepa
CUMTAEeT, YTO HaJIHYHE COBMECTHOI'O CYBEpEHMTETa IIO
OTHOINIEHMIO KO BCEM BOJAM, SBIAIOIMMMCA 06DBEKTOM
KOHIOMHMHHMYMa, [IOMHMO BOJ, ABJISIOIUXCA NPEAMETOM
JOTOBOpa MM OOBIYHON JETHMHTALHM, O3HAa4aeT, YTo
Tonnypac obnajgaer AeHCTBYIOIUMH 3aKOHHBIMH TIpa-
BaMM (He TOJIBKO MHTEpECOM) Ha BOJB! 3a/HBa BILIOTH
110 3aMBIKAOLIEH THHHHK 3aJIMBa TIPH YCIOBUH HaTHYHsA
aHajormiHeIx pas y CansBagopa ¥ Hukaparya.

YTo KacaeTcs BOIpoca O BOAAX 3a MpeAciaMH 3aliH-
Ba, KAMEPa OTMEYAET, YTO OH CONpskeH ¢ abCOMOTHO
HOBLIMH TIPDaBOBEIMH KOHUETILIHAMH, HEH3BECTHHIMH B
1917 roxy, a MMEHHO KOHIENMIHMAMH KOHTHHEHTAJIBHOTO
menbha M MCKIIOUMTEIBHOH OSKOHOMHYECKOH 30HBI
TTogHuMaeTCs Takxe MpeABapHUTENBHBIA BOIIPOC O TEp-
PHTOPHAIBEHOM Mope. IIpn6pexuble MopckHe Tosca B 1
MOPCKYIO JIMIY BIOJb GeperoBeix NHHMIA 3a]IHBA B Jeii-
CTBHTE/IILHOCTH HE ABIAIOTCA TEPPUTOPHAIBHBIMH MO-
PAMH C TOUKH 3PEHHA COBPEMEHHOTO MOPCKOTO Ipasa,
3a mpefenaMH TEPPHUTOPHATILHOTO MOPA, KaK NPAaBUIIO,
HaXOOUTCA KOHTHHEHTANBHBIA mensd M aH60 BOJIBI
OTKpPHITOr0 MOpA, TH60 TEPPHTOPHA MCKIIOUHMTEIbHOR
9SKOHOMHYECKOH 30HEI, 4Yero HeT 3a NpeAcnaMi MOPCKHX
NnosicoB B 3anuBe. BhlIo OBl NMpaBUIBHBIM paccMaTpH-
BaTh MOPCKME M0fica KaK BHYTPEHHHE BOMBI TMpHOpEXK-
HOT'0 rocyJapcrBa, IyCcTh Jaxe ¢ paclpoCTpaHECHHEM Ha
HHX TIPAB MHPHOTO TIPOXOJA, 4TO (haKTHUECKH JeaeTcs
BO BCEX BOJaX 3aJIMBa.

Takum 06pa3oM, KaMepa NOCTAHOBIAET, YTO CYIECT-
BYET COOCTBEHHO TEPPUTOPHAIIEHOE MOPE, PACTIONOKEH-
HOE TI0 HaNpaBIEHHUIO K OKEaHy OT 3aMBIKAIOIIEH IMHHH
3aJIMBa, H, NOCKONBKY CYIIECTBYET KOHIOMHHHYM B OT-
HOIIEHHH BOJ 3aJIHBa, IIPH3HACTCA TPEXCTOPOHHEE NIPH-~
CYTCTBHE B OTHOIICHHH 3aMBIKatolel TuHuH, U Tonny-
pac He JIMINAETCA NPaB Ha BOABI OKeaHa 3a MpeneiaMu
sauBa. COBpeMeHHElE TEPPHTOpHANIBHBIE MOPA MOLYT
CyIIeCTBOBATH JIMIIE 32 IpefiesiaMH 3allMBa B HATIpaBJle-
HHH K MOPIO OT 3aMBIKAIOLIEeH IMHUK, NOCKONBKY HHaUe
BOABI 3aJIMBa HE MOTJIH 6bl CUMTATHCA BOXAMH HCTODH-
YeCKOTO 3aIMBa, — ¢ TAKHUM NPaBOBBIM CTaTyCOM 3alIH-
Ba COTACHBI CTOPOHBI M BCTYIMBIIIEE B eN0 rOCyAapcCT-
Bo. Ecau xe BHYTpeHHHE BOIBI 3aJIMBa ABIAIOTCE 06B-
€KTOM TPeXCTOPOHHETO COBMECTHOT'O CYBEPEHHTETa, TO
[IpaBO HAa TEPPUTOPHALHOE MOpE 32 NpeielIlaMH 3aIHBa
HMEIOT 3TH mpu TIPUOPEKHBIX TOCYAapCTBa.

Yro KacaeTcs IPaBOBOrO PeXUMa BOX, MOPCKOro JHA
H MOPCKMX HEAp 32 NpelellaMH 3aMbIKalolleil JNTHHHH
3aJMBa, TO KaMepa B INEPBYIO OUepelb OTMEYaeT, YTO
pelllenHe 3TOH NpoOIEeMBI HEOOXOOUMO OrpPaHHYHTD



paccMOTPEHHEM BOTIPOCa O MOPCKOM INPOCTPAHCTBE 3a
npenelaMi 6asHcHON JHHMHM, HCKITIOYas B Jnoboit ero
OKOHEYHOCTH Tojtocy B 3 MU wiH B 1 MOpcKyIo ury,
4TO COOTBETCTBYET CYIIECTBYIOIIHM MODCKHM II0ficaM
CaneBanopa H Hukaparya. Ha MOMEHT BEIHECCHHS pe-
meHHs LieHTpanbHOAMepHKaHCKMM CY/IOM, BOIaMH, 3a
npenelaMi ocTasielcs 4acTH 6a3HCHON JTHHHY, GBUIH
BOIBI OTKPHITOrO Mopsi. TeM He MecHee COBPEMEHHOE
MOPpCKO€ TMPaBo JOGABHIO MOHATHE TEPPHTOPHANEHOIO
Mop#, POCTHpAIoMerocd oT 6a3sMCHO IMHHH, NPH3Ha-
JI0 KOHTHHEHTAJILHEI INenb(), BHIXOAAUMIH 3a MpeNeNbl
TEpPUTOPHAIILHOTO MODA M NpHHaeXaMMUi ipso jure
npHOpeXHOMY TOCYAapCTBY, M MpPEAOCTABWIO IpH-
6peXXHOMY TOCYHapcTBY IpaBO NpPETEHAOBaTE Ha HC-
KIIOUHTESIBHYIO 3KOHOMMYECKYIO 30HY, IIPOCTHpalo-
HIYIOcS Ha paccTofHHe 0 200 MHIB OT 6a3UCHOM JIHHHH
TEpPUTOPHAIIBHOTO MOPHL.

TTocKONBKY MPaBOBLIM CTATYCOM BOX Ha IPOCTPAHCT-
Be OT 3aMBIKalomell JTHHUH 10 HampasleHHio K Gepery
SBACTCH COBMECTHBIN CYyBepEHMTET, M3 3TOTO CIIEHyeT,
YTO BCE TPM COBMECTHBIX OOlamaTens CyBEpEHHOro
npaBa Ha BOJHI 3a NpEJeNaMM 3aMbiKalommieid JHHHH
MOJIKHEI TaKXe HMETh IpaBO Ha TEPPUTOPHANIBHOE
MOp€, KOHTHHEHTANbHBI WIeNbd H HCKIIOUHTENLHYIO
3KOHOMMMECKYIO 30Hy. B maHHOM cityuae, Tak e Kak H
B OTHOUIEHHH BOJI, HAXOAMUIHXCA BHYTPH 3aJIHBa, TPeM
FOCYZIapCTBaM TpPEICTOMT CaMHM pellaTh, OCTABHMTh JIH
3Ty CHTYALIMIO B TOM BHJE, B KAKOM OHa €CTb, WM Xe
H3MEHHTD ¢ ITyTeM pa3elIcHHs U NCITHMATALHM Ha TpH
OTeNbHEIE 30HH!, JTi06as Takas JETHMHTAIMA MOPCKOTO
NPOCTPAaHCTBA NOKHA OCYIIECTBJIATLCA MYTEM corna-
IICHUA Ha OCHOBE MEXIYHapOIHOTO NpaBa.

XII. ITocnedcmeus petienus ONA ecmynueuezo 6 0eno
2ocydapcmea

(nyHKTEHI 421-424)

IMepexoxq K BOMPOCY O MOCNEACTBUAX CBOErO pelliecHHA
IUTS BCTYITHBIIETO B J€JI0 FOCYAapcTBa, KaMepa OTMeua-
€T, 4TO IO YCNOBHMAM, Ha KOTOPHIX ObUIO paspellieHO
BCTyIuIeHue B ieno, Hukaparya He 6yaeT ABIATHCH CTO-
poHoit B mpouecce. CooTBercTBeHHO, Ha Hukaparya
KaxK Ha BCTYMMBIICE B Jell0 TOCYNapcTBO HE pacIpo-
cTpaHsieTcs 06s3aTenbHas CHila 3TOTo pemieHHs, JeHcT-
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BYIONIaA B OTHOLIEHHH CTOPOH, KaK 3TO NpemycMaTpH-
Baercs crarbeit 59 Craryra Cyna.

B cBoeM 3asBICHMH O pa3pemicHWH Ha BCTYTUICHHE B
neno Huxaparya yxasaja, YTO OHa «HaMEpeBAaeTCA
MTOYHHHTLCA OOA3ATENEHOM CHIIE PEMIEHHM, OQHAKO U3
MHCEMEHHOTO 3afBleHHs, TpeacTaBieHHoro Hukapa-
rya, cnenyer, aro Hukaparya He cumMTaeT cebs obst3aH-
HOIf IpH3HAaBaTb 3T0 pelleHHe 06A3aTENbHAM A ceOs.
OTHOCHTENBHO MOCIEACTBHIA — €CJIH TAKOBHIE NOABATCA
— TMoNoXkeHHH, MAIOXEHHEIX B 3aABneHuH Hukaparya,
KaMepa OTMeEYaeT, 4To B e¢ pemeHHH oT 13 ceHrabps
1990 roma nomuepkuUBaeTcs HEOGXONMMOCTE — €CIH
BCTYNAIONMIA B IO HAMEPEH CTaTh CTOPOHO# — Co-
I7IacHsl MMEIOIHXCA B JIENie CTOPOH; OHA OTMEMAET, 4To
€CJTH BCTYNAIOMMIi B JIENI0 CTAHOBHTCA CTOPOHOIA H, clie-
IOBATEIBHO, CBA3LIBAET ce0f PEMICHHEM, TO OH B TO XKE
BpeMs TIONTy4aeT NMpaBO HACTaMBaTh HA 0GA3ATENBHOM
CHJIE 3TOr0 pelICHMS B OTHOIIEHHH APYrHX CTOPOH.
IpuHuMas BO BHHMaHHe, 9TO HM OflHA U3 CTOPOM He
NpoABMIA HH Maleiflero NMpH3HAaKa COrjacHs ¢ NpH-
sHaHueM Hanuumd y Hukaparya craTyca, no3poJIAIOme-
ro elf OCHOBHRIBATECA HA 3TOM pEIICHHH, KaMepa MpHXo-
IUT K 3aKJIIOYEHHIO, YTO TpH JaHHBIX OGCTOATENbCTBAX
TaKoe pellicHHe He SBIAeTcA res judicata B OTHOLICHHH
Hukaparya,

3asnenenue cyovu Ooa

ITo Bompocy o BerywieHnH Huxaparya B Jeno Cynbs
Onla B IPWIOXKEHHOM 3afABJICHHH OCTNapHUBAET BHIBOIBI
KaMephl O HEpacnpoCTpaHEeHHU obs3aTeNbHOH CHIIEI c¢
pelIeHHs Ha Berynaomee B fgio rocyxaperso. Ilo ero
mHeHno, Hukaparya, Aaxe He SBIsSCh CTOPOHOI B e~
7€, HEMPEMEHHO OyIeT CBA3aHa PELICHHEM B TOM Mepe, B
Kakoi OHO Kacaercs NpaBoBOrO CTATYCa MOPCKOIo
NpPOCTPAHCTBA 3alIMBa, H B 3TOif CBA3M OH CCHUTAETCA Ha
CBOM BhIpaXeHHBIE B JIByX NpPEALITYMMX AelaX MHEHHA
1o o6eMy BoONpocy O MOCICACTBHAX CyAeOHEIX pere-
HUA U1 BCTYNAIOMMX B JIENIO rOCyAapeTB.

Cynbss Ofa oTMedaeT B TO XK€ BPEMS, YTO B CBOEM
3aABIECHMM OH He HaMepeH BRIpaXaTh COITacHE C BHI-
BOMAMH KaMeph! OTHOCHTEJILHO CIopa O MOPCKOM
TPOCTPAHCTBE, YTO SBIACTCA MPEIMETOM ero ocoboro
HECOBITaAIoLIEro MHEHHA.
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Ocoboe muenue cyovu ad hoc Baamuroca
Cabepa deiicmsus npunyuna uti possidetis juris u effectivités

ITpu mpuMeHeHHM IIpUHIMMNIA uti possidetis juris Bo3-
HUKIIH OMpeieNieHHbIe TPYJHOCTH, TIOCKOJIBKY 3aTparu-
BaeMBbIe B HACTOAMIEM JIee MpaBa MOTJIH OCYLIECTBIATHCH
HECKOIIEKO CTOJIETHH Hasaj M OBUIO HEJNEerKo YCTaHO-
BHTH, KAKHE U3 HUX MMeIIM OTHOILIEHHE K OIpEeEIeHHIO
paccMaTpHBAaEeMBIX rpaHHIl, B 3akIlouuTeNnbHOM MHe-
HHH, YYUTBIBAs YCIOBHS M IIPHYHMHEI NPEIOCTABICHUS
TaKMX IIpaB, HeNb3f OBUIO UTHOPHPOBATH BOIPOC O
titulos ejidales s LeneH QETUMHTAIHHA MPAHHIL

Kpome Toro, ponb, oTBeneHHa effectivités, okasanachk
HEeOOCTATOYHOM.

B noboM ciyuae TINATENBHOCTh, ¢ KaKoi KaMepa
npeofoieBana BCTPETUBIIKECS €l TpYAHOCTH, OOCTOMHA
BBICOKOH OLIEHKH.

Cexmop Tenanzucup. HecMOTpst Ha TO 4TO B HEKO-
TOPBIX OTHOWEHHUSX aBTOP 3TOI0 MHEHMS COITIAceH C
BBIBOJAMH KaMeEpHl, OH CHHTAEeT, YTO IPaHUIlA, HpOBe-
JeHHas K 3anafny ot Tankyscanapa, JOIXHA HPOXOAUTh
B CEREPO-3aNaTHOM HAIpaBIIEHHA B CTOPOHY ropsl Oc-
Kypo, a 3aTeM, BHOBb pa3BEpHYBIINCH, BHU3 (B IOTO-
3aMaJHOM HalpaBIeHUH B CTOPOHY TOUKH CIHSAHHSA
IpaHyIl TpeX FocyJapcTB Ha rope MOHTEKPHUCTO).

Cexmop Cacanana-Apxamao. KaMepa ocHOBEIBanach
Ha pa3IMYHBIX CIIOPHBIX THUTYJaX, B PE3yJIbTATE YETO
OHa Ype3MepHO ypesana nputrs3anus CajpBagopa, B
YaCTHOCTH B OTHOUIEHWM ABYX BBICTYIIOB K CEBe-
po-3amajly M CEBepO-BOCTOKY OT paccMaTpUBaeMOro
paiioHa, a TaKXe B LEHTPAIbHOM YaCTH, Ha YPOBHE TaK
HasplBaeMoro TUTyna I'yanpkuMaxa.

Cexmop Hazyamepure. ABTOp MHEHHS He COTJIACEH C
ITOTPaHMYHON JNMHHEH, TIPOBENEHHOH KaMepoil BHIOJE
pexkn Herpo-Kmnarapa. OH u3naraeT ocHOBaHHSA, IO
KOTODPBIM CUHTaeT NpERNOYTHTENbHOM a0 Ceppo-
Ja-ApIoWwibs,

Cexmop [onopec. B maHHOM cilydae NpeqIIOUYTCHHE
clemoBano oThaTe THTyny 1760 roma, xacaromeMycs
ITosnopoc, M IpoBecTH IpaHuLly ceBepHee peku Topona.
TpymHocTe 0OBACHAETCS yKa3aHHBIMH B THUTYJIE pac-
CTOSIHHAMH M pa3MepoM CIOpHOIH TeppHTOpHH. B pe-
3ylbTaTe KaMepa peiwia nepeats CansBagopy B 5TOH
06IacTH YEeTHIPEXYTONBHEIH 10 KOHGHUrypalud paiioH,
3HAYMTEIBHO MEHBUINH 110 CPaBHCHHIO C TEM, Ha KOTO-
pBlit 3TO rocymapcTBO IpeTeHRoBano. OmHaKo 3To pe-
IeHMe OBIJIO COTIPKEHO C HENOCTOBEPHBIM H3MEHEHHEM
Ha3BaHHI COOTBETCTBYIOIIMX TOPHBIX BEPIUHH H PEK.

Mopckoe npocmparcmso. ABTOp MHEHHS CYMTAET, UTO
apryMEHTHI, OJOOpeHHEIe GONBIIMHCTBOM WIIEHOB Ka-
MeEphY, HECMOTPS Ha CEPbe3HBIe BO3PaXEHUA, C KOTODHI-
MH OHHM MOTYT CTOIKHYTBCS, ABIAIOTCA IIPHEMIIEMBIMH,
yuuThIBas ocobrIii xapakTep 3amuBa DoHceka KaK HC-
TOPHYECKOT0 3aJIMBa TpeX IpUOPEXKHEIX TOCYHAPCTB.

B oTHOImeHMM JpyrHX BOTIPOCOB (KACAIOIMUXCA CYXOMyT-
HOM TEPPUTOPHH, OCTPOBOB U BOJ BHYTpH 34JIMBa) aB-
TOP MHEHHS NOJIHOCTHIO COIVIACEH C BEIBOXAMH KaMepBL.

Ocoboe mrenue cyovu ad hoc Toppec Beprapoec

B cBoem ocoboM MHennu cymna Toppec Bepuapmec
TPHBOIHUT OCHOBAHMA IS BBIPAXKECHHA INOIHOTO COTJIa-
CHA C pellIeHHEM KaMepEl H CBOErO T'OJIOCOBAHHA 3a BCE
NYHKTEI €0 IIOCTAHOBJISIOMEH YacTH, 32 HCKIIIOYEHHEM
PEUICHUH, KacaloMuXcA [PeIoCTaBlIeHHs CyBepeHUTeTa
HaJ OCTpPOBOM MeaHIyepUTa M TONKOBAHMA NYHKTa 2
craTeH 2 Crnenmansnoro cornamenus. Ilocne Beryruie-
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HMA, B KOTOPOM [IOXYEPKHUBANach IEIbHOCTh 3TOro Je-
7a, a TaKxke ero GyHIaMeHTAIbHBIH, XOTA H HE MCKIIo-
YUTENbHEIH XapakTep ¢ TOUKH 3PEHHUS IIPaBOIIpEEMCTBA
rocyJapcrs, cooOpaxeHus, HaOMIONEHHA M 3aMeYaHHus,
cofiepxallMecss B 3TOM OCOOOM MHEHMH, HPHBOIAATCA
MO OCHOBHBIMM 3arOJIOBKaMH, OTPaXKAIOIUMH TpH
IJIABHEIX acleKTa Jejla, 2 UMEHHO: «IMHHSA CYXOIIyTHOI!
IPAHMIEY, «CIOp MO TOBOAY OCTPOBOB» H «CIOp O
MOPCKOM IIPOCTPaHCTBEY.

Cynps Toppec bepHapaec TOOYEPKHUBAET Ba)KHOE
JHaYeHHe MpUHIMIIA uti possidetis juris kak 0cHOBOTO-
jaraionieit HopMel, IPHMEHHMOM K 3TOMY Aeny, H3ydas
B JTOM CBSI3M COflepXKaHHe, 3aJadH M Ledu uti possidetis
juris B TOM KJIIod€e, B KAKOM OHH OOLIYHO MOHHMAIOTCA
NATHHOAMEPHKAHCKUMH pecITybIMKaMHu, H B3aHMOCBS3b
Mexnay 3TuM IpuununoM u effectivités, Ha KoTopsie
JIeNIAJIACh CCBIIKA B 3TOM IeJie, a TaKXKe BOIIPOC O HoKa-
3bIBAHMH TIPHHITMIIA Uti possidetis juris, BiiIrouas gokasa-
TeILCTBEHHOE 3HaueHHe titulos ejidales, IpeaCTaBIEHHBIX
croponami. Cyaest Toppec BepHapaec ono6psieT peme-
HME KaAMEPBl COCPENOTOYUTE €€ YCHIIUA Ha NIPUMEHEHHH
MpHHIKNA uti possidetis juris B cBeTe yHIaMEHTATBHOTO
¢ TOYKH 3peHHA [IPaBONIPEEMCTBA TOCYJapCTB XapaKkTepa
3TOro Jiena M Toro ¢akra, 4ro 06e CTOPOHEI ABIAIOTCS
JATMHOAMEPHKAHCKUMH pecnlyOnukaMH. TeM He MeHee
crates 5 CrieransHOTO COTJIAlIeHHs He MCKITIOYaeT IIpH-
MEHEHHMA TaM, TOE 3TO0 YMECTHO, APYTHX HOPM MEKJIyHa-
POIHOTO IIpaBa, TAaKXe SABJLIOIIMXCA 00A3aTeNbHBIMU
s cropoH. ITpMHIMIT corflacus, BKIIOYAS COTLJIACHE,
TOIpa3yMeBaeMoe COITIacHe, OIpe/esieMoe Ha OCHOBa-
HUH [TOBEIEHNs CTOPOH ITI0CiIe OCHOBHOH IS Aesia JaThl
(1821 rop), seunserca s cyneu Toppeca BepHappeca
ONHOMH W3 TaKHUX HOPM MEXAYHapOJHOTO TpaBa, KOTO-
pas Takke NMPUMEHANACh B Jiene pa’MYHbIMU crioco6aMu
(3MeMeHT TTOATBEPKICHUS TOJIKOBaHHS uti possidetis juris
1821 roga; ycranoBnenue effectivités, Ha KOTOphIe mena-
Jach CCBLIKA; OTpefelNeHHe CUTYalMi, CBA3aHHBIX C
«MOJIYATHBBIM COTJIACHEM» HIIH «[IPU3HAHUEMN).

OTHOCHTENBHO cnOpa no nogody CyXonymHot 2panuybl
cynbs Toppec BepHapaec cuHTaeT, YTO YUUTHIBasA HOKa-
3aTeNbCTBA, IpeAcTaBlieHHBIE CTOpOHaMHM of0mue pe-
3YIbTaTHl TIPUMEHEHHUA KaMepod NMEepeYHCIEHHBIX HOPM
NpaBa K INECTH OCIIapHBAEMEIM CEKTOPAM, B IIEJIOM, SB-
JISIIOTCA YIOBIETBOPUTENLHEIMH. ECIIH He CUUTATEH HEKO-
TOPBIX KOHKDETHBIX OrOBOPOK, NMOTpaHHYHAS JIMHHA,
OTIpeficNicHHaA I KOKAOTO M3 3THX CEKTOPOB PEIICHH-
eM, ABnsgeTcd IHHUell de jure B cuny nubo uti possidetis
juris 1821 roma, mubo cornacus, Tpe3lOMHPYEMOTO Ha
OCHOBaHHWH TIOBEAEHUA CTOPOH, MO0 B CHIY U TOrO H
Ipyroro. KonkpeTHele oroBopku cynpn Toppeca Bep-
Hapfeca KacaloTcs TMHUHN Mexay Tankyacanap u Ileen-
pa MeHyna B IiepBOM ceKTope (BOIPOC O MOrpaHHYHOH
Bexe TelaHrucHp M COOTBETCTBYIOILEH H3BMIUHE), JTH-
HuM Mexny Jlac-Jlarynerac wim IMoptunso-ge-Jlac-Jla-
ryHerac ¥ Iloca-mens-KaxoH B TpeTheM cekTope (JIMHUSA
no peke I'yanbkykuH uian Snb-AMaTHIBO) H TIOTPaHHY-
HOH JMHMH N0 peke Jlac-KaHbsic B 4eTBEPTOM CEKTOPE,
B YaCTHOCTH CETMEHTA 3TOH IHHWMH, NPOXONAIIEr0 OT
TeppuTopul Topona Buu3 10 MoxoH-o¢-Yamnare. Tem
ne MeHee cyapst Toppec BepHapmec romocosan 3a Io-
TPaHUYHYIO IMHHUIO, OTIPEAENICHHYIO B PEIIEHUH 110 IIec-
TH CEKTOPaM, HCXOIA U3 YOEKIEeHHOCTH B TOM, YTO 3TH
JIMHHH «B 1IEJIOM» ABIAIOTCA THHHUAMH de jure, 4TO COOT-
BETCTBYET IIPOCBOE CTOPOH, H3JNOXEHHOH B cTaThe 5
CrieHaNbHOTO COTHAIIECHHA,

Yro KacaeTcsl cnopa no nogooy ocmpoeos, TO CyObs
Toppec Bepnapnec nomnepxusaer mosoxa PecriyGmuku
T'onmypac, cormacHo koTopoMy Meanryepa n Meanrye-



puTa GBIIN €OMHCTBEHHBIMH OCMPOSAMU, AENTOUUMUCH
npedmemom cnopa MeXIy CTOPOHaMH B XOJI¢ HACTOSINETO
cyxonpousponcrsa. TakxuM o6pa3oM, OH NMOAYEPKHBAET
CBOE HeCOTIIaCHe C BBIBOJAMH DONBIIMHCTBA O TOM, YTO
octpoB Dnb-THrpe 6511 Taxke MPEIMETOM CIIOpa, a Tak-
e ¢ 060CHOBaHHEM pellleHUs B TOH €ro YacTH, KoTopas
OTHOCHTCH K OIIPENEIEHUIO OCMpOB06, ABARIOWUXCA
npedmemom cnopa: 3TH BHIBOIBI H 060CHOBaHHE Hapy-
IIAIOT CTaOHIBHOCTh MEKIYHAPOIHBIX OTHOIICHHH M He
COOTBETCTBYIOT OCHOBHEIM NPHHIMIIAM MEXIYHAapPOIHO-
ro cyae6Horo npapa. BozpakeHHe N NOBOXY Hecywyecm-
gyrowjezo cnopa, oQMIMAIBHO BBIIBHHYTOE CTOPOHOH,
HOCHT CaMOCTOSATENBHBIA XapakTep; €ro clIefoBajo Oll-
PEIENNTD Kax MPeABapHTENbHEL BONPOC € yueToM 065~
€KTHBHBIX OCHOBaHMIi, MpeNcTaBICHHBIX B MaTepHanax
mela B IIEJIOM, a HE OTHOCHTh K YMCIy pa3iHYHBIX BO-
MpPOCOB, KacaloUUXCSA YCTAHOBIIEHHS IOPHCIMKIMH U €€
ocymectenenus. Cynes Toppec beprapiiec nogyepxusa-
€T CBOXO TOYKY 3pEHHS O TOM, UTO BCIENCTBHE INOAX0NA,
BEIGPAaHHOrO GONBITHHCTBOM, B KOHCTaTHpYOIIEH Jac-
TH pellleHMA M3j1araercs OvYeBHAHBIN (axT, a MMEHHO,
yTo ocTpoB Dnb-THrpe sBNsETCA HaCTBIO CyBEpEHHOM
tepputopun Pecniy6nuxu Ionmypac. Tongypac He 06-
paiancs K kaMepe ¢ pock6oit BEIPasHTh KaKoe-1H60
NMOJOGHOE KIMOATBEPXIEHHE» €r0 CYBEPEHUTETa B OT-
HOIIIEHHH OCTpoBa Nb-THrpe — cyBepeHHTETa, KOTO-
pHIit He 6bLI OOBABIEH B CYIEOHOM TOPAIKE, MOCKOIBKY
Bompoc o HeM Gein peweH 170 JeT Hasajx HA OCHOBaHHHM
npHHUMa uti possidetis juris 1821 roga, a Takxe 1yTeM
ero npusHanus Gonee 140 ner Haszax co cropoHb! Pec-
ny6nuxy CalbBafiop U TPETHHX CTPAH.

B OTHOIIEHHH OCTPOBOB, KOTOPbHIE OH CUHTAET Ipe.-
METOM cIlopa, a MMeHHO MeaHryepa u Meanryepura,
cymea Toppec BepHapiiec coriaceH ¢ ApYTHMH WI€HAMH
KaMepEl ¥ TOXE CUHTAET, YTO B HACTOAIlee BpeMs OCT-
poB Meanryepa sBIseTCA YacThlo CYBEPEHHOH TeppH-
TopuH Pecriybimky Dnb-CansBafop. OnHAKO K TAKOMY
BhIBOAY cyabs Toppec BepHapaec NpHINET HHEIM Ty TEM,
OTIMYHBIM OT METOAA HOKAa3aTeIhCTBA, KOTOPHIH HC-
NONB30BAJICA NIPH BbIHeCeHHH pemeHus. [10 ero MHeHuro,
ocTpoB Meanryepa, paBHO kKak M OCTpoB MeaHryepHra,
B 1821 romy mpuHagmnexan Pecnybnuke I'oHaypac Ha
OCHOBaHMM IIpHHUMIIA uti possidetis juris. Taxum o6pa-
30M, OH CUMTAET, YTO HEJOCTaTOYHO YGeTMTENbHEIH
BBIBOJ] KaMephbl B 3TOM OTHOIIEHNM HE MOATBEPXKIAeTCA
KOJIOHHANBHBIMH THTYIaMu ¥ effectivités, TOKyMeH-
TaNbHO 3aCBMAETEILCTBOBAHHBIMU CTOpOHaMH. B To Xe
BpeMsl OH CUMTaeT, 4TO npaBa I'oHaypaca Ha OCTpOB
Meanryepa Ha ocHoBaHHuH uti possidetis juris 1821 roga
B OIpeIeleHHbI MOMEHT (BCKOpe MOClie BO3HHKHOBe-
HuA criopa B 1854 romy) crany ymeMiusThes H BBIXONa-
muBaThbca B mons3y CanpBajopa B De3yNbTaTe rocy-
IapcTBeHHBIX effectivités, co3gaBaeMBIX MOCIEIHHM Ha
OCTPOBE M B CBA3H C HHM, ¥ COOTBETCTBYIOLJEIO OTHO-
IIEHHA, NpPOABALEMOT0 B cBoe BpeMs Pecmybmmkoi
T'onnypac k TakuM effectivités H HX IMOCTENIEHHOMY pa3-
BUTHIO. C Apyroit cTopoHbl, B CBA3H C OTCYTCTBHEM
aHATOTHYHBIX rocydapcTBeHHbIX effectivit€s CO CTOPOHEI
CanpBaZiopa U COOTBETCTBYIOILETO MOBEAECHHA B MpO-
nutoM I'oHfypaca B OTHOLIEHHH ocTpoBa Meanryepura
cynba Toppec BepHapiec NPHUXOJHT K BHIBOLY O TOM,
YTO MPHUMEHNTEIBHO K 3TOMY OCTPOBY IIPEeHMYILIECTBEH-
HOli cunoit momkeH o6najgaTh mpuHnMn uti possidetis
juris 1821 roga. DTo 03HauaeT, UTO CErOAHM, KaK H B
1821 roxy, cyBepeHHTeT HaJ OCTpPOBOM MeaHryepura
npunagnexur Pecny6muke T'ongypac. Cymes Toppec
BepHappuec coxaleeT, 4TO B PeIllEHMH He YAaloch IO
JIOCTOHHCTBY OLIEHUTH BOTIPOC O CYBEPEHHTETE HaJ| OCT-
poBoM MeaHryepura, M, Y4YUTBHIBash OGCTOHTENBCTBA
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3TOro Aela, He COINlaceH ¢ NMpHMEHEHHeM IO OTHOIUE-
HMIO K OCTpoBy MeaHryepura NMOHATHA «OIM30CTBH», a
TaKXe C TE3HCAMH O TOM, YTO OH IIpeAcTaBiseT coboM
«IIpUIATOK» ocTpoBa Meanryepa.

Cynps Toppec BepHapnec in toto omo6pseT MOTH-
BHPOBKY H BHIBOZBI, H3JIOXKEHHbIE B PEUICHHH M Ka-
caloIHecs CYyIIECTBEHHRIX aCHeKTOB CHOpa 0 MOPCKOM
npocmpancmee, CBA3AHHBIX KaK C «OCOOBIM PEXHMOM»
sanuBa DoHCEKa H ero BOJ, TaK M C MpeaoCTaBICHHEM
Peciiybnuxe Tonpypac, a Taxxe Pecrybnuke Onp-Cank-
Bagop M Pecnybmuxe Huxaparya mpaBa Ha TE€ppHTO-
pHaJIbHOE MOpE, KOHTHHEHTANbHBIH WeNbd H HCKAIO-
YUTENbHYI0 5KOHOMHYECKYIO 30HY B OTKDHITEIX BOAAX
THXOro OkeaHa IO HAIpaBIEHHIO K OKeaHy OT I€H-
TpanbHOM YacTH 3aMblkatoleit IMHuM 3anmuBa PoHceka,
COTJIACHO OIpeZIENEHNIO 3TOH THHHH, TIPENCTaBIEeHHOMY
B pEIlIEHHH, NOCKOJBKY NETUMHTAIMS MOPCKOTO TIpO-
CTpaHCTBA 3a Npemenamu sannBa oHceka TONMKHA
OCYIIECTBJIATECSA [IyTEM COTTIAIIEHHA Ha OCHOBE MEXTY-
HapoaHOro npapa. TakuM o6pa3oM, npasa Pecrry6muxu
ToHpypac Kak rocyfapcrBa, y9acTBYIOIIETO Ha OCHOBE
NOJHOTO PaBeHCTBA € JBYMS IPYTUMH TOCYIapCTBAMM
3aJIMBa B «0co60M pexume» 3anuBa DoHceka, a TaKke
cratyc PecniyOonuku TI'oHmypac KaK THXOOKEaHCKOI'O
NPHOPEXKHOTO rOCYAapcTBa, OBUIM MOMHOCTHIO TPH3HA-
HEBI B PEIIEHHH, OTKJIOHSIONMEM HEKOTOPhIE AprYMEHTE,
BBIIBHHYTHIE B XO[€ HACTOMILETrO CYXOIPOM3BOJCTBA C
UeNpIo «3aneperh» IoOHQypac B 3aIHBe.

B orHoleHHH «ocoboro pexuman 3anusa oHceKka
cynbs Toppec Bepnapiec B cBOeM MHEHHH NOAYEPKHUBA-
eT, 4To 3aJuB MOHCEKA ABJIAETCS «UCTOPHHECKHM 3aJIH-
BoM», KoTopblif PecniyOnuka T'oHpmypac, Pecrybnmka
Dnp-CansBajgiop ¥ Pecny6nnka Hukaparya yHaciemo-
BaJIM B NIOpANKe NpaBonpeemcTsa B 1821 roxy B pe3yiin-
TaTe HX OTAeNeHM oT MicriaHuu M NpeBpaIieHus B He3a-
BHCHMBIE CyBepeHHbIe TocyxapcrBa. «KlcTopHueckHi»
craTtyc Boj 3anuBa doHCEKAa BO3HHK TaM, Tie MMEIO
MECTO «CcOBBITHe MpaBomnpeeMcTBa», I1o MHEHHIO CybH
Toppeca BepHapmeca, 3T0 O3HA4aeT, YTO CYBEpPEHHBIE
npaBa KaxIoif N3 Tpex peclyOIMK Ha BOJEI 3aJJHBa He
MOrYT OBITh IOCTABIIEHH IOJ COMHEHHE HH OJHUM H3
HHOCTPaHHEIX rocygapcrs. OfHakO HA MOMEHT OcCyImie-
CTBJIEHMA IIpaBOINPEEMCTBA T'OCYAAPCTBO-TIPEAIIECTBEH-
HHK He JeHi0 — B aIMUHUCTPaTHBHOM IUIaHE — BOJBI
Hcropudeckoro 3anuBa Qonceka Mex Iy TEppUTOpHAIb-
HBIMH FOPHCAMKIMAMH KOJOHHAIBHEIX MTPOBHHIMA HIH
HX afMHHHCTPATHBHBEIMH €IUHHULIAMH, KoTopble B 1821
roxy o6pa3’oBaii COOTBETCTBEHHO TO HJIIM HHOE M3 TpeX
rocymapcrs 3anuBa, IloaToMy cynes Toppec bepuapnec
NPUXOIUT K BBIBOLY, YTO B PEIEHMH COBEPUIEHHO Ipa-
BHIIBHO OGBABIAETCA, YTO UCTOpHYECKHE BOIBI 3aIHMBa,
KOTOpble He ObUIM IOfeneHH Mexnay Ionmypacom,
CampBagopoM H Hukaparya nocie 1821 roma, mo HX
IETHMHTAUMH OYAYT IO-TIPEXHEMY HAaXOOUTHCH IOJN
COBMECTHBIM CYBEDEHHTETOM 3THX TPEX peciTyOITHK.

B aroit cea3u cynbs Toppec bepHapaec nogaepkusa-
€T, UTO CTATYC COBMECTHOI'O CYBEPEHHTETa», KOTOPBIM
06713 ar0T Hepa3jieleHHbIe «<HCTOPHYECKHE BOABI» 3aJIl-
Ba (DOHCEKa, HMEET, TaKHM 06pa3oM, «IIPaBOIIPEEMCT-
BEHHOE TPOHCXOXIEHUE», YTO OTMEYAETCA B PEINEHHH.
«COBMECTHBIH CYBEpEeHHTET» O OCYLIECTBIEHHSA NeMH-
MHTALHH ABIACTCA PE3YJILTaTOM IEHCTBHA IPHHLMIIOB
H HOPM MexIyHapOIHOTO NpaBa, PEryJIHpYIoIlero mpagpo-
[IPEEMCTBO B OTHOMLIEHHH TEPPHTOPHH, ITO3TOMY CTaTyc
«HMCTOpHYECKMX BoIy 3amuBa QOHceka, Kak M oOBIX
JPYrMX HCTOPHYECKHX BOJ, BIedeT 3a cob60MH yeTaHoBIe-
HHE «TeppPHTOPHANBHBIX NpaBy, Cynea Toppec BepHap-
Jec Takxke MoJAUepKHUBaeT, YTO HACTOAIIEE pelIcHIHe Or-



paHMYHBaeTCs O6bAs/eHuemM TIPABOBOTO CTaTyca BOK
sanea PoHceka Ha OCHOBAHHM BEHIMECH3TOXECHHBIX H
NIOCNEYIOMMX COOTBETCTBYIOMMX COORITHI, TO ecTh
06BABIIEHAEM CYIIECTBYIOILETO «OCOG0Tr0 pekxuMa» 3a-
smBa PoHceka KaK «HCTOPHUYECKOTO 3alMBa» C TOUKH
3peHHs COBPEMEHHOTO MEXIYHapoJXHOro mpasa Ge3
IJo6aBiteHHs KaKUX-IMGO 31eMEHTOB K TOMY «ocobomy
PEXUMY», KOTODEIH CYIIECTBYET B HacTofmIee BPEMA.
TIo3TOMY NpHHSTOE pelleHHe He ABJIACTCA YacThIo Mpe-
HEeAEHTHOTO MpaBa U He JOMXKHO PacCMaTpHBATBECHA Kak
TakoBoe. He ABNsAeTCA OHO M pemICHHEM O TOIKOBaHHH
H/WIM npuMeHeHHH pemenns LieHTpansHoaMepHKaHCKO-
o cyna 1917 roma. ¥ Hao6opor, pemenne 1917 roga we
ABJIAETCA KONIM3HOHHON HOpMOIl I TOIKOBAHUA HIN
TIpPAMEHEHHUS HACTOANIETO pPEIIEHHs,” KOTOpoe ABJIseTCH
a6CONIOTHO CaMOCTOATENBHEIM.

O6GbaBnas «ocobplit peskuM» HCTOPHYECKOTO 3ajIHBa
OHCEKa COMTaCHO HOpPMaM MEXIyHapOoIHOro Ipasa,
JelCTBYIONIErO B HACTOAINEE BpEMs, a HE ME&XXIyHapo-
Horo mpasa, meiicrBoBasluero B 1917 rogy win pawee,
xaMmepa, o MHeHuio cyasn Toppeca Beprapaeca, pa3e-
SICHWIA PAL MPaBOBEIX BONPOCOB, TAKHX KaK (BHYTPCH-
HHUif» XapaKTep BOJ B 3aJIMBC, 3HaYeHHe Mosca HCKIo-
YUTENBHOH IOPHCAMKIHK B OTHOWICHHH 3THX BOX B
«1 MOpCKYIO JTHTY», NMPH3HAKM «GasHUCHON IHHUM» Y
«3aMBbIKaloleit JIMHHUH 3aJMBa H YCTaHOBJIEHHE TeX
roCYJapcTB, KOTOPBIC Y9aCTBYIOT KaK paBHbIe NapTHEDEI
B OCYIIECTBICHHH NpaBa «COBMECTHOTO CYBEPEHHTETa»
HaJ{ Hepa3JeleHHBIMH BofaMH 3anuBa. OfHako oTAeNb-
HBIE 3TIEMEHTH, 06pa3ylonine B HacTosllee BpEMs «0Co-
6b1it pexkum» 3anuBa DoHceka, OGBABIEHHEIR B perne-

HUH, paljIH4aloTcd [0 CBOEMY XapakKTepy. O}.IHH H3 HHUX.

ABJIAIOTCA pe3y/IbTaTOM [IpaBONPEEMCTBa, ApYIHe — pe-
3yJbLTATOM TOCIETYIOMEro COrjalleHHs WIH Coryaco-
BAHHOTO TOBelcHHA (TOApa3syMeBaeMOro COTJIAacHs)
TpeX CTpaH 3ajMBa KaK HE3aBUCHMBIX rocyiapcrs. B
sroit cBa3n cyaps Toppec Bepnaprec ccelmaercd Ha
«MOPCKOIi T0ACH MCKIIOUHTENBHOIO CYBEPEHHTETa WIIH
JOPHCOHKIMH — TIPU3HAHHEI B PEMIEHHH 06pasylouM
qacTh «ocoboro pexxuma» 3anuBa PoHceka — KakK Ha
OIMH M3 TaKHX 3JEMEHTOB «OCO0Oro peXHMay», HMEIo-
it «KOHCEHCYAILHOE» TIPOHCXOXIEHHE, MMOAYEPKHBad,
4TO cdepa HEIHEUIHETO COINIACHS 3THX TOCYHapcTB B
OTHOIXEHHH «MOPCKOTO Nosca» HE OcIapHBajach B Ka-
Mepe. Orciofia, TIO ero MHEHHIO, CIENyeT, YTO Jiobas
npo6iieMa, KOTOpasi MOXET BOHHKHYTh B CBA3HM C mpe-
JOCTaBJICHHEM TIpaB Ha «MOPCKHE M0Ca», X JeHMHUTa~
Iueil, pacloNokKEHUEM H T. 1., OTHOCHTCS K BOMpOCaM,
KOTOpHIe KOKHEI pelIaThcd Ha OCHOBaHHM coriiaie-
HHMA MEXRY rocyiapcTBaMH 3aJIMBa.

Ilo noBoAy KOMIIETEHIMH KaMephl Ha OCYILECTBIICHHE
CIETMMHUTALINM» ~— BOMpOCca, CBA3aHHOTO C TOINKOBaHH-
eM nyHkta 2 cratbu 2 CrnenHajlibHOro CcOrlalleHHs,
BBI3LIBAIOUIMM Y CTOPOH GOJBIIHE Pa3HOTIACHA, — CYIBA
Toppec BepHapliec cuMTaet, 4To 3TOT BONpPOC CTal
«CTIOPHBIMY» M3-32 [IPH3HAHUA B PEIIEHHH NPAB U THTY-
noB Pecniy6nnxyn Huxaparya B npefienax  3a npezena-
MH 3aauBa. M Kak CleICTBHE BOSHHKHOBEHMS TaKOro
NPOU3BOHOIO «CIOPay, BEITEKAIOWEr0 U3 TONKOBaHHH,
cynes Toppec BepHapec, CChLIasCh Ha IOPHUCIUKLIHIO
Cylla, CYMTAET, 4TO B PEIIEHHH CENOBAJIO BO3EpXKaTh-
¢ OT KaKMX-THGO0 CyaeGHbBIX BHICKA3BIBAHHI MO MIOBOAY
yKa3aHHOTO, CBA3aHHOro ¢ TonkoBaHHeM cmopa. ITo
CyInecTBY 3T0r0 criopa cyaes Toppec BepHapnec nenaer
BBIBOJ O TOM, UTO KaMepa Oblla MpaBOMOYHa OCYINECT-
BHTh «IeTIMMHTALMIO» B COOTBETCTBHH C ITYHKTOM 2

crateu 2 CrielMalbHOrO COMIAIICHUA, H TEM CAaMBIM

3aABJILCT O CBOEM HECOTJIACHH C INPOTHBOIIOJIOXHBIM
BBIBOJIOM 60JIBIMHHCTBA YWIEHOB KaMEPHI.
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Haxkowel, cyaps Toppec BepHapiec BeIpaxaeT corja-
CHe ¢ TEKCTOM 3afBIICHHA, NpHIoxkeHHoro Buue-npence-
nateneM Ona. TIo Muennto cynsu Toppeca bepHappeca,
TrOCYJapcTBO, He SBIAIONIEECS CTOPOHOM M BCTynaromee
B [IEJI0 B COOTBETCTBHHM cO craTheH 62 CraTyTa, noxob-
Ho Pecny6nuke Hukaparya B HacTOAIIEM CYIONpPOM3-
BOJICTBE, GepeT Ha cebst Olpe/eicHHEle 0683aTelNbCTRa,
aHaJorMyHele mutatis mutandis TeM, XOTOpbIe Ipexy-
cMaTpuBaloTca B crathe 63 CraryTa, OTHAKO pELICHHE
Kak TakoBoe He sBasercsa res judicata B OTHOILIEHHH
Hukaparya.

Hecosnadatowyee ocoboe mreHue
Buye-npedcedamens Oda

B cBOEM HECOBIANAIONIEM 0COOOM MHEHHH cynbsa Ona
sasRiIseT, YTO OH COTNIaceH ¢ BEIBOJAMH KaMepsl 1o Cro-
paM, KacalolMMCS CyXONYTHOH IpaHHLBI H OCTPOBOB,
HO €ro MOHUMaHHe COBPEMEHHOT0 M TPaJXHIIHOHHOIO
MOPCKOTO paBa 3Ha4YHTEIbHO PaCXOMUTCA C MHEHHAMH,
JeXAIMMMHA B OCHOBe chOpMYJIMPOBaHHEIX B pPEINEHUH
saK/TIoueHMil KacaTeIsHO MOPCKOro mpocTpaHcTBa. OH
CUMTAET, YTO TOHATHE «3aNMB, KOHTPOIMUDYEMBIH He-
CKOJIbKHMH TOCYAApCTBaMH» KaK NMpaBOBOH HHCTHTYT
He CyIECTBYET M YTO COOTBETCTBEHHO 3anuB PoHceka
He ABJAETCA B IPABOBOM CMBICIE «3anuBomM». He npasa
KaMepa M B TOM, YTO OTHeC]Ia 3aJMB K KaTETOPHH «HC-
TOpHUecKoro 3auBa». Ero Bojisl 06pa30BaHbl COBOKYTI-
HOCTBIO TEPPHTOPHANBHEIX MOpeH KaXIoro rocymaper-
Ba, a HE HAXOMATCA O] COBMECTHEIM CYBEPEHUTETOM 3a
npefenaMi 3-MWIBHOTO TpHOpEXHOro mosca, Kak 3T0
H3]1araercd B pelleHHH KaMephl.

Cynps Ofla TIOACHSET, YTO B COBPEMEHHOM MOPCKOM
npaBe BOALI, MPHUMBIKAIOMHE K Mo6epexbio, MOMKHEI
6BITh MO0 «BHYTPEHHMMH BOJaMu» — B ciydae (Tpa-
BOBBHIX) (3aJIMBOB» HIM «MCTOPHUECKHX 3aJIHBOBY, CUM-
TAIOIMUXCA TaKOBBIMH, — IIHO60 TeppHTOpPHAIILHEIMH
BOJIAMH; TPETHErO BApHaHTa HE CYINECTBYET (32 HCKIIIO-
YeHHeM HOBOI KOHIENIMH apXUIIENaXHEBIX BO/I, HE IIPH-
MeHHMOH B naHHOM jeiie). OnHako KaMepa 3amyrana
3TOT BOIIPOC, HCIIONIb3YS TEPMHUHONOTHIO, HE HMEIOMYIO
OTHOMIEHHS HH K NPOIUIOMY, HH K COBDEMEHHOMY MOD-
ckoMy mpaBy. IToaroMy ee olicHKa NMPaBOBOTO CTaTyca
MOPCKOT'0O TIPOCTPAHCTBA He HaXOJHT NOATBEPXKACHHS B
MOPCKOM IIpase.

Cynpa Ofia TOJKpEIUIAET CBOIO TO3HLHIO MOAPOGHBIM
aHaNN30M H3MeHeHMi, npoucmenmux c¢ 1894 roma B
ONpeNeNeHHH U CTaTyce «3ajlHBa» B MEXIYHApOIHOM
NnpaBe, HAYMHAas C TIEPBBIX 3TANOB JIEATENBHOCTH WH-
CTHTYTa MEXIYHapOZHOTO NMpaBa M AcCCOLMAallMM MexX-
IyHapOJHOTo NpaBa M 3akaHauBasi HefaBHel Komde-
penumeit Opranmzauun OGremuHeHHBIX Hammit mo
MOPCKOMY NIpaBy, CO CCHUIKOH Ha apOHTpaXHOe Mpelie-
JEHTHOE TpaBO H 3aKJIOYEHHS aBTOPHUTETHBIX aBTOPOB
U JOKJIaAgHKOB.

Cynpa Ofa nepeuncnseT NATh NPHYHH, 110 KOTOPBIM
HE CJeA0BaJo AaBaTh IOJTHOBECHYIO OICHKY 3aKiiove-
HusM LlenrpansHoaMepHKaHcKoro cyfa 1917 roga oTHO-
CHTEJIBHO TOTO, YTO BOJBI 3aTHBA ABIAIOTCA NPSIMETOM
KOHIOMHHHYMa, CO3JaHHOTO B pE3ylIbTaTeé COBMECTHO-
ro HaCIEMOBaHHA paifoHa, KOTOPBIH 10 NpaBONpeeMCT-.
Ba B 1821 romy npexacrapnsan coGod equHoe Ienoe, 3a
HCKJTIOYEHHEM 3-MIUIBHOTO IIpUOpexHoro rnosdca, Haxo-
JANErocs MoJ MCKIIOYNTEIBHEIM CYBEPEHHTETOM IIpH-
6pekHBIX TOCYHapcTB, W MONYEPKHBAET HE3HAYMUTENb-
HbIt pa3Mep aKBaTOPHH, OCTalOMIeHCA I0CHe «BBIYETA
sToro mnosca. QPaKTHYECKH INpejcTapisercd, uTo Llen-
TpalbHOAMEPHKAHCKHI Cyll AeHCTBOBAN IOJ BIMAHHEM
npeo61agalonero cpeiH Tpex NPHOPEKHBIX FOCYyAapCTB



HacTpOeHHs He JOIYCTHUTh, YTO6bI 3a1HB 6bL1 OTKDBIT
18 CBOGOIHOrO HCIONB30BaHMA KaKHUM-THG0 ApyruM
roCy[iapcTBOM, KpPOME HHX, U CAaHKLMOHHPOBAJ PEXHM
sui generis, OCHOBaHHBI# Ha MECTHON HIITIO3HH OTHOCH-
TelIbHO HMCTOPHYECKOro, NPaBOBOro M (PaKTHUECKOTrO
NporcxoXeHNnA 3anmuBa. TeM He MeHee HeT HUKaKHX OC-
HOBaHHIt cauTaTh, uTo Ho 1821 wan 1839 roga Mcnanua
wiu denepaTuBHas pecnybinka LlenTpanbuoit AMepH-
KM OCYUIECTBISTH KaKoi-M60 KOHTPONb Hal 3aIMBOM
3a NpefielaMHi TPATHIMOHHOTO MYIIEYHOro BBICTpENa ¢
6epera. Kak pemenne 1917 rofia, Tak M HbIHEMIHEE pe-
meHHe O6YCIIOBICHBI TPEANONOKEHHEM, UTO BOJBI 3a-
JMBa JO YKa3aHHBIX BBHIDE AT He TONbKO 06pa3oBbIBa-
A HeJEIMMBIH 3aiMB, HO H HaXONWIHCL NOJ OXHOM
IOpHCIHKLHeH kak edunoe yeroe. ONHAKO B Te BpeMeHA
He CyIIeCTBOBall0 HHKAKOTo IMOHATHA 3alMBa Kak reo-
rpaduueckoro o6pa3osaHus, o6naaromero HHbIM Mpa-
BoBbIM craTycoM. Kpome Toro, maxe ecnu 6u1 B 1821
win 1839 roxy Bce BOABI 3aIMBa NACHCTBUTENBHO HMETH
eMHBIH CTATYC, €CTECTBEHHBIM De3YILTaTOM pasfiena
nobepexbsa MEXIy TPeMs HOBRIMH oblajaTelssMH Tep-
PHTOPHAIILHOTO CyBepeHHTeTa GEuIo 6bl HacleoBaHHE
H KOHTPOIMPOBaHHE KaXIBIM M3 HHX IO OTAENbHOCTH
CBOMX COBCTBEHHBIX IPHOPEXHBIX BOA, YTO (haKTHUECKH
OTpaXcHO B TpH3HaHHM NpHGpexHoro mosca. Cyabd
Opna cuuTaeT, 9TO, MOATBEPXKIAA HAJIMYUE ITOro Nosca
H paccMaTpHBaf €ro B Ka49eCTBe «BHYTPEHHHX BOJI», pe-
meHHe KaMephl BHECIO NyTaHUIy B MOpPCKOe INpaBo.
AHaJIOTHYHEIM 08pa3oM OHa OCHOBHIBA€TCA Ha OT-
BEPTHYTOM B HacTOslIee BpeMs KOHUENLHH, Korja xa-
paKTepH3yeT MOPCKOE TNPOCTPaHCTBO 3aJIMBa KaK «HC-
TOpHYeCKHE BOAbDY; TOAO6HASA XapakTepHCTHKA HHOra
HCIOIBL30BasIach I 0GOCHOBAHUA cTaTyca THO0 BHYT-
PEHHHX BOJ, TH60 TEPPUTOPHATIBHOTO MOPA, HO HE TOTO
H Ipyroro OZHOBPEMEHHO, OJIHAKO 3TO IIOHATHE HHKO-
rIa He CYNECTBOBalO B KadecTBEé CaMOCTOATENHHOTO
HHCTHTYTa MOPCKOTO IIpaBa.

Yto KacaeTcs MOJUIHHHOTO IpaBOBOTO CTaTyca BOJ
aanuBa MoHceka, To cyaba Ofla CIHUTAET, YTO HET HHKa-
KHX OCHOBaHHil IpeAronaraTh, Y70 C MOMEHTA NOsABIIE-
HMSA B NIPOLILUIOM CTONIETHH TOHATHS «TEPPUTOPHANEHOE
Mope» MpPHUTA3AHUA TpeX NPHOPEXHBIX roCyapcTs Ha
TEpPHTOPHANILHBLIE MOPS B 3aJIMBE OTIMYANMCh OT HX
NPHUTA3aHKI Ha BOJbI, NPUMBIKAIOMIHE K HX JPYTHM 6e-
peram, xots CanbBajfop ¥ [oHIypac B KOHCYHOM cHeTe
B 3aKOHOJATEILHOM INOpAAKE CAHKIMOHHPOBAIH OCY-
IIECTBICHHE MONHIENHCKOro KOHTpOJIA 3a NpeAeraMH
3.MWIBHOrO TEppUTOpHanbHOro Mopsa M Hukaparya,
CYRA TI0 COOGIIEHUSM, 3aH:AIa TaKyIo XKe IO3HLHMIO, 1O~
ny9HBmyio obmee npu3Hanue. Kix nosuums B 1917 roxy
TaKKe HE CBHACTEILCTBOBAIA 06 obmieil yBepeHHOCTH B
TOM, 9TO NpeoGnagasmas TOrAa JOKTPHHA «OTKPHITBIX
Mopei» 6yaeT OTKIOHEHA PUMEHHTENBHO KO BCEM BO-
[aM 3aJIMBa, Jaxe ecM 6Bl Bce OHH NPERTIOWIH, YTOGHI
paifoH, TMOJHOCTBIO OXBAaThHIBAEMBIH HX TEPPHTOpHAIIb-
HEIMHM MODAMM H MOIHMUECHCKMMH 30HaMH, HE OCTaBasci
OTKPHITHIM /I CBOGOZHOTO HCIONb30BAHHA APYTHMH
rOCyJapcTBaMH, — 3Ta NEPBOCTENCHHAd LEIb CTOMT 32
NpPOSBMBIIMMCA B HACTOSANIEM CYAONpPOHM3BOACTBE 06-
MM COIJIacHeM ITIepEMMEHOBATH 3aiMB (OmmH60YHO) B
«MCTOPHYECKUH 3aJIHBY.

IMorpanuyHas JIHHHS, IPOBEACHHAA B 1900 romy
cMemaHHoM komuccuedt T'onmypaca M Hukxaparya,
TPOAEMOHCTPUPOBaNa, YTO BOABI 3alMBa MOTYT OBITH

pasfenens! noJo6HeIM o6pa3oM B J06oe BpeMA, XOTH,
Kak IOKa3bIBaeT MpHMep pasHoriaacuil mexay CanbBa-
mopoM u [oHTypacoM, 3Ta 3ajada OCJIOXHsIack OH
HallHIHEM OTHENBHBIX OCTpoBOB. KakuM 6bl HH OBUI
CYWIECTBOBABIINI paHee CTATYC TaKHMX PpasfelCHHRIX
BOJI, 3anMs (POHCEKa B HACTOAINIEE BPEMA AOIDKEH CHH-
TaThCS TONHOCTRIO COCTOSIIHM M3 COOTBETCTBYIOLIUX
TEPPHUTOPHANBHBIX MOpel Tpex NPUOPEKHBIX rocy-
JAPCTB C YIETOM OBINENpPU3HAHHON 12-MHIbHOM 30HBI H
Tpe6OBaHHIl TaTHHOAMEPHKAHCKHX rOCYNapCTB, KOTO-
phle CIIOCOBCTBOBANHM €€ YCTaHOBIeHHIO. ITpoTsbkeH-
HOCTh JIO60r0 MOPCKOTO NPOCTPAHCTBA B 3alMBE He
npesbimaet 12 ML 0T M0G0 TOUKH €ro NoGepexKbA.

IHomMHMO ONpedeNieHHs NpaBoBOrO CTaTyca BOX, Ka«
Mepa OKa3alach He B COCTOSHHH OCYHIECTBHTH Ka-
Kyro-mu6o aenvmuranmio. TeM He MeHee He CJICHOBAJIO
HrHOpupoBaTh craThio 15 KomBeHuuH OpraHHsaluu
O6bemuHenHbIx Haupii mo MopckoMy npaBy 1982 rona,
TNpefyCMATPHBAIOYIO NEJIMMUTALMIO NMPH OTCYTCTBHH
corNaleHus ¢ MOMOIUIBI0 METONa PAaBHOTO OTCTOSHHA,
€CIIM TOJNILKO HCTOPHUECKHH THUTYI WIH HHBIE KOHKPET-
Hble o6cToATENbCTBa He TpebyloT HHoro pemenud. Cy-
aba Ona NoAdepKHBaEeT, YTo, TAKAM 06pa3oM nprMeHe-
HMe METO/a PABHOTO OTCTOSHHA IIO-IIPEXKHEMY ABIIACTCA
KpHTEpHEM IIPH JSTHMUTALHH TEPPHTOPHAIIBHOTO MO-
A, AaXe el B 061acTH XeTHMHTAIMH IKOHOMHIECKOH
30HBl M KOHTHHEHTAIBHOrO IeNb(a COCCIHHX roCy-
JapcTB Mpeo6aagacT KpHTEPHH JOCTHXKCHAA «CNPABEn-
JTHBOTO pEIeHHA».

B 3TOM KOHTekcTe cylba Ona paccMaTpPHBAeT BOTIPOC
o mpasax 'oHgypaca B Tpe/ielaX H 3a Npe/enamMu 3aiu-
pa. ITo ero MHEHHIO, B Ipeleiax 3anHBa [OHAypac He
HMeeT NpaBa Ha KaKue-THGO NPUTA3aHUSA 33 NPEACIaMH
TOYKH CIIMAHHA TPEX COOTBETCTBYIOIIHX TEPPHTOPHAND-
HEIX Mopeii. TakuM 06pa3oM, ero THTYJ1 OrpaHH4YeH 3a-
JMHBOM. B CBOEM peINEHHH OTHOCHUTEIBHO IIPaBOBOTO
cTaTyca BOJ KaMepa, KaK IpeJcTaBisercs, 6su1a 03a6o-
yeHa obecriedeHeM MHUPHOTO Npoxoja A cynos I'oH-
Jypaca, OTHaKo TaKoif POXOJ Yepe3 TEPPHTOPHANIbHbIE
Mops ob6ecrieauBacTca 1 Moboro rocyiapcrpa MEKIy-
HapoiusiM npaBoM. Tak WIM MHade, B3aHMOTIOHMMA-
HHe, TIPOJIEMOHCTPUPOBAaHHOE TPEMsA NPHOPEKHEIMH ro-
CyZapcTBaMH, AOIDKHO TO3BOJIMTE UM COTPYAHHYATD B
COOTBETCTBHH C MOJOXEHUAMH O «3aKPBITOM H IOAYy3a-
KpbiTOM Mope» KoHBenuuu 1982 roza.

Yto KacaeTcsd BOJ 3a NpeleiaMH 3ajiiBa, TO CyABS
Ona He MOXKET COTNIACHTHCA C BHIBOJAMH KaMEPH O TOM,
gro TOHIypac MMeeT IpaBO Ha KOHTHHEHTANBHBIA
menb( HIH UCKIIOYATENLHYIO SKOHOMHYECKYIO 30HY B
THXoM OKeaHe, KOIb CKOPO KOHIOMHHHYM JeHCTSyeT
BIUIOTL 10 3aMbIKAIOMEN AHHMM. BBIBOZ, CAeTaHHBIH
KaMepoil, HECOCTOSTENeH, €CIH MCXOAUTEL H3 peaslbHO
CYIIECTBYIONIETO reorpapUIecKoro MONOKEHHA CTPAHB,
MOCKOJIbKY B 3TOM Cllydae HHKOT/A HE MOXCET BO3HHK-
HyTb BOINPOC 06 M3MEHEHHH TAKOrO poZa peajbHOCTH.
BrI3bIBaET COMHEHUA 1 TO, MOXHO JIH oTHecTH I'onpypac,
HMEIOIM JITHHHYIO GeperoByro IMHHIO B ATIIaHTHYCC-
KOM OKeaHe, K KaTeTOPHH «ToCyJapcTB, HAXOAAIMXCH B
HEGNATONPHATHOM Teorpa(MIEcKOM MOJIOKEHHHY, Ol-
penenentoil B Konsenuuu 1982 roza. Onanako, 3TO He
UCKITIOYaeT BO3MOKHOCTH IpeJIoCTaBICHUA €My Npa-
Ba HA 3aHATHE PHIGHBIM IPOMBICIOM B HCKITIOYHMTENDb-
HBIX 3KOHOMHYECKHX 30HaX IBYX APYrHX rocyxapcrs.
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94, JIIEJIO, KACAIONEECA ITPMMEHEHHSA KOHBEHIWHA O NPEAYIIPEXIAEHUHA ITPE-
CTYIUIEHVA 'EHOLUJA M HAKA3AHHH 3A HEI'O [FOCHUA M I'EPLHEI'OBHUHA
nporus JOTOCIABUM (CEPBUA 1 YEPHOI'OPUA)] (BPEMEHHBIE MEPBI)

Iocranoaenue ot 8 anpeas 1993 rona

B nmocTaHOBIEHHH, BBIHECEHHOM IIO Jely, Kacarole-
Mycs npuMeHeHrs KoHBeHIMH O NPERYNPEKICHUH npe-
CTYIUICHHA TeHONMIA M HaKa3aHWH 3a Hero (BocHus H
Tepuerosnna npotus FOrocnapuu (Cep6us u YepHoro-
pus), Cyn notpe6osan ot ¥Orocnapmu (Cepbust u Hep-
HOTOpHA) «HE3aMEUINTENBHO... MPHHATh BCE MepHl B
paMKaX CBOMX MONIHOMOYHMIl M NpeJOTBPAIIeHHA CO-
BepHICHHs TIpecTyIUIeHHs reHouuaa». B pemennn Cyna
0 BPEMCHHEIX MepaXx [OBOPHTCH, YTO [[IPaBHTENHCTBO]
IOrocnasuu

«HOJXHO, B YACTHOCTH, 06ECIIEUUTh, YTOGBI HHKaKHe
BOCHHBIE, TIOYBOCHHEIE WIN HeperyJIApHbIe BOOPYXeH-
HEle (GOPMHPOBaHHS, KOTOpEIE MOIYT HOJNY4aTh OT
HEro yKa3aHHA WIH IOAIEPXKY, a TakKe HUKaKue op-
raHu3alyy HAM JHIA, KOTOPHIE MOTYT HaXOJHThCH
MoJl €ro KOHTPOJIEM, PYKOBOACTBOM HIH BJIHAHHEM,
HeE COBEPINATA HHKAKUX aKTOB TE€HOIMIA, HE BCTYNAIH
B 3aroBOP B LIENAX COBEPLIEHWA aKTOB reHoLMIA, He
3aHUMAITHCE TIPAMBIM H OTKPBITEIM MOJCTPEKATENbCT-
BOM K COBEPIICHHIO TAKHX aKTOB H He JeHCTBOBAIM B
KayecTBe COYYACTHHKOB aKTOB FeHOLUMIA HH NMPOTHB
MYCYJIBMaHCKOTO Hacenenns Bocrum v I'eplieroBUHEL,
HH npoTus M060H Apyrod HanMOHANEHOM, 3THHYeE-
CKOM, pacoBO WIH PEIHTHO3HOMN IPYNIbIY,

Cyx Taxse TIOCTAHOBMII, YTO HHM OJJHA M3 CTOPOH He
JIOMDKHA OCJIONHATE MM 3aTATHBATD (IIPOJOJIKAKOIIMIA-
sl CIIOP B OTHOIIEHHH MPEXYNPEXITCHMA NIPECTyILUIeHHS
TEHOLMJA M HAKA3aHMA 3a HEro WIM 3aTPYIHATbH €ro
paspeleHHe.

Cyn BHIHEC TOCTAHOBJIEHHE 06 3THX BpeMEHHBIX Me-
pax B OTBET Ha Jeno, Bo3byxkneHnoe bocuuei u I'ep-
noroeuHoit 20 Mapta 1993 roga. Cyz npusHai, 9T0O OH
obnamaer ropucaMkiueil prima facie Ons BBIHECEHMS
CBOEro TIOCTAHOBIEHHA HA OCHOBAHHH 3aKIIOUCHHOH
Opraunzanueit O6vexuHenHpix Hauuit B 1948 romy
KoHBeHINM 0 MpeayNpekAeHUH NPecTyIeHHA TeHOLH-
Ja ¥ HaKa3aHHH Ha Hero, cTopoHaMu KoTtopok FOrocna-
BuA ¥ Bocuus n TepuerosuHa ssasorcs. B KonpeHUMH
0 TeHOLHZE MOA TeHOLMIOM INOHHMAIOTCH JCHCTBUA,
«coBepIIacMEIe C HAMEPEHHEM YHHITOXHTE, IOJHOCTBIO
HIH YacTHYHO, KaKylo-THOO HalMOHANBHYIO, 3THHYeE-
CKYIO, PACOBYIO HIIH PETUTHO3HYIO IPYITIy».

*

x %

ITomublil TEKCT MyHKTA TIOCTAHOBIAIOMEH HacTH 3TO-
IO IIOCTAHOBNEHMA [IIACHT:

«52. Tlo 3TM NpHYHHaM

cvn

IO BBIHECEHH S CBOECT'O OKOHUATEBHOTO PEMIEHHS TIO
neny, po3byxaenHoMy 20 mapra 1993 roga Pecry6-
kol Bocuuelt u Cepuerosunoit mporus CorosHol
Pecniy6muxu  JOrocnasun (Cepbua u UepHoropus)
onpede/un CICIYIOIMHAE BPEMEHHBIE MEDHI:

A. 1) eguHOrmacHo

npaBHTenbeTBO CorosHolt Pecriy6mukn ¥Orocnasun
(Cepbust 1 YepHOropms) TOIDKHO HE3aMEIIHTENBHO
— B COOTBETCTBHH CO CBOMMHM O0A3aTeNbCTBAMH 110
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KoHBeHIMHN 0 NpeXyNpeXIeHHH MPECTYIUIEHUA reHo-
LMJIa U HaKa3aHWH 3a Hero oT 9 nekabps 1948 rona —
NpHHATH Bce Mephl B paMKaX CBOHX NOIHOMOYHif
IJIS TpefOTBpALICHHA COBEPIUEHMS IIPECTYILIEHHS
TreHOUHIA;

2) 13 romocamu npoTuB 1

npaeutenscreo CorosHol Pecniy6muku FOrocnasuu
(Cep6us 1 YepHOropus) TOJKHO, B HaCTHOCTH, obec-
[CYNTH, 9TO6H HUKAKHE BOEHHEIE, IIOIyBOCHHBIE HIIH
HeperyJspHble BOOpPYXeHHbIe (OpMHPOBaHMA, KOTO-
pble MOTYT IONYy4YaTh OT HEFO yKa3aHHsi WM IOA-
JIEPXKKY, a TaKke HHKaKHe OpraHM3allMH MIIH Tula,
KOTOpbIe MOTYT HaXOJHTBCA MO €r0 KOHTPOJEM, py-
KOBOJICTBOM WJIM BIMSHHEM, HE COBEpUIAIH HHKAKHX
aKTOB T¢HOMMA, HE BCTYIAIM B 3aTOBOP B LIEJIAX CO-
BEPIIEHHA aKTOB FeHOLMA, He 3aHMMAINCh TPAMEIM
H OTKpPHITBIM TIOACTPEKATEIBCTBOM K COBEPINCHHIO
TAKHMX aKTOB M He JEeHCTBOBAJIH B KadecTBe COyHacT-
HHKOB aKTOB T€HOLH/Aa HH MPOTHB MYCYJIbMaHCKOIO
HaceneHus BocHuH u [eplieroBHHBI, HH NPOTHB JTIO-
60#f Apyroit HaluHOHaJIPHOM, 3THHYECKOH, pacoBoii
HIIH PETMIHO3HOM IpyNmLl;

ToNOCOBANM 3A: Ilpemcemarens cap Pobept
Joxennunrc, Bune-npencematens Opa; cyaen Aro,
IlIsebenn, bemxayn, Hu, DBeHcen, I'miiom, Illaxa-
6ynmuH, Ariwnap Moyzacnu, BupamantpH, PaHmkesa,
Amxunbona;

TONOCOBAJIM ITPOTHB: cyawa Tapacos;

B. emHHOINIacHO

npasurenscreo CotozHol Pecrrybnmukn YOrociaBun
(Cepbusa n YepHoropus) U NpaBUTEIbCTBO Pecrty6iu-
xu BocHuu n I'eplierOBHHEL HE JOIKHBI NPEANPHHH-
MaTh HHKaKHX JeHCTBHIt M obecneduTh, 4TOOBI He
MpeANPHHUMAIIOCh HHKAKHX JeHCTBHI, KOTOpble MOT-
Ay 651 OCIOXHHTH WIH 3aTAHYTH Npojomxaromuica
CIOp B OTHOINEHHM IPERYNPEXKACHHS TPECTYIICHHS
reHOIMa ¥ HaKa3aHUA 3a HEro WM 3aTPyIHHTh €ro
pa3penieHHey.

*

* %

Cyaps TapacoB NPHIOKHI K NOCTAHOBJICHHIO CBOE
3afABIICHHE.

%

* *

B cBoeM mocranosnenud Cynx HanomuHaeT, 9to 20
Mapta 1993 roga BocHns u 'eplieroBuHa Bo36yquna ae-
7o npoTuB FOrociIaBHM B CBA3H CO CIIOPOM, KacaloUIHMCA
npeAnonaraeMeix Hapymenuit IOrocnasueit Konsenunu
O TIpenyNpexIeHUH TIPECTYIUIEHUA reHouMaa H Hakala-
HHH 3a Hero. B cBoeM 3asaBneHHn BocHus u I'epleroBu-
Ha, CChUIaACh B LelaX o6ocHoBaHus ropucoukuuy Cyna
Ha cTaThio IX KoHBEHIMH O NIpeXynpekacHHH NpecTyn-
JIeHUs TEHOLH/A ¥ HAKa3aHHUH 3a Hero, NpuHATOH I'eHe-
panbHOil Accambneeii OpraHmsauun OO6BEIUHEHHBIX
Haunit 9 nexabps 1948 roxa (B manbHeimeM HMeHYe-
MO# «KOHBEHIIHA O TEHOLWIE»), MEPETHCIACT Pl CO-



6nrTrit B Bocauu u I'eprierosune ¢ anpens 1992 roga no
HACTOAINEr0 BPEMEHH, KOTOpHIE 1O €€ YTBEPHICHHIO
MpeACTaBIAIOT cOO0H aKTHl FEHOIMIA B COOTBETCTBHH C
Onpe/IeicHHEM, NPHUBEICHHHIM B KOHBEHIINM O TeHOLH-
Ie, U 3adgBiseT, YTo oGxanyemble NeHCTBHA COBEpIHAa-
nuch ObIBIINMH 4iieHaMH FOrocnaBckoit HApOAHOM ap-
muu (FOHA) u cepOckMMH BOGHHBIMH H ITOJYBOEHHBIMM
CHJIaMH 1I0J pYKOBOJICTBOM, II0 IIPHKa3y U C IIOMOIIBIO
IOrocnaBuK U 4TO, TaKUM 06pa3oM, FOrocinapus HeceT
TIOJIHYIO OTBETCTBEHHOCTH 110 MEXAYHapOAHOMY IIpaBy
3a& HX JeHCTBHA,

Cyn ccrinaercs Ha qoBogsl Bocuun u TeprieroBUHEL,
xoTopas IpocHT CyI BEIHECTH pemeHHe U OOBABHTD:

«a) uro IOrocnasusa (Cepbus u HepHoropus) Ha-
pYIIHJIAa M NPOJOIKAET HapymaThb CBOH IIPaBOBLIC
obg3aTenbcTBa Nepeq HapoaoM M IocymapcTBOM
Bocuus u I'epueropuna no crateaM I, IT a, IT b, IT ¢,
IId a1 b IIlc, IIId, 111 e, IV u V KouBeHnHH O
reHOLMAE;

"b) uto KOrocnasus (Cepbus u UepHoropsus) Ha-
pymna ¥ IpomoiKaeT HAapymaTh CBOH IpaBOBLIC
obs3arenbcrBa Imepel HapogoM M IocymapcTBoM
Bocuua u TI'epueropmHa no ueTbipeM JKeHEBCKHM
KoHBeHIHAM 1949 roga U J{OTIOIHHTENEHOMY IPOTO-
xony I 1977 roza, a Taxxe MekAyHapoJHBIC 3aKOHBI H
obrIuay BOUHEI, B TOM 4Hcle I'aarckoe MojoKeHHe O
3aKoHax M o6biyasx cyxonyTHoit BoifHb! 1907 roxa, u
IpYyrHe OCHOBOIIONIAralolie TIPKHIHIB MeXIyHa-
POIHOro T'YMaHUTAapHOTO NpaBa;

¢) uro IOrocnasus (Cepbust u YepHoropus) Ha-
pYIIMIA ¥ IPOROIDKAET HapywaTth cTaTek 1, 2, 3, 4, 5,
6,7, 8,09,10,11, 12,13, 15, 16, 17, 18, 19, 20, 21, 22,
23, 25, 26 u 28 BceoOmiel nexknapanys Ipas YelloBeka
B OTHOMIEHHH rpaxnad BocHHH U 'eplierOBHHEL;

d) uro ¥Orocnasus (Cep6us u HepHoropus) B Ha-
pYIIEHHE CBOHX OBA3aTENLCTB 1O 00IeMy ¥ 0OBYHOMY
 MEXIYHapOJHOMY INpaBy BHHOBHA B COBEPIIEHHH
JEeAHHI, PUBEOIUMX K THOeNH, yOHiicTBaM, paHEHHAM,
HM3HACHIIOBAHHAM, rpabexaMm, NMbITKaM, TOXHUILICHUAM,
HE3aKOHHOMY 3aJIep>KaHHIO H YHHYTOXKCHHIO IPaXIaH
Bocuun u I'eplieroBHHEI, H MPOJOJDKAECT COBEPIIATE
TaKHe JICTHUS,

e) uro KOrocinapus (Cepbus u UepHoropus) mpH
obpamenun ¢ rpaxgaHaMd BocHun ¥ I'epueroBHHBI
HApYIIHIA M NMPOXOKAET HApyHiaTh CBOH TOPXECT-
BEHHO NPHHATHIE 06g3aTenbCTBa N0 cTaThaM 1 (3), 55
H 56 Ycrasa Opranuzaunn O6bennHeHHbx Harmit;

/) uro ¥Orocnasus (Cepbus u YepHoropus) rnpu-
MEHMIa H NPOJIOIDKAET NPUMEHATh CHIIY H YIPOXaTh
cuiaoil B ornomenns Bochuu u TeplieroBHHBl B Ha-
pymenue cratbeit 2 (1), 2 (2), 2 (3),2 (4), n 33 (1)
Vcrapa Opranusanun O6sequHeHHbix Harmif;
g) uro Orocnasus (Cepbus u YepHoropus) B Ha-
PpYILIEHHE CBOMX 0GA3aTENLCTB 110 06IIeMY U OOBIYHOMY
MEXTYHAPOOHOMY TIpaBY NMPUMEHHNIA H MPOJOIIKAET
[IPUMEHATh CWIY M YIPOXKATh CHIOH B OTHOIIEHHH
Bocuuu 1 I'eplieroOBUHEI;
h)- urto ¥Orocnapus (Cepoua u YepHoropus) B Ha-
pYIUIEHHE CBOMX 0Os3aTeNbCTB 1O 06meMy H OOkIYHO-
MY MEXIyHapoJHOMy NpaBy Hapylluia M Hapyluaer
cyBepeHuTeT BocHHM u I'eprieroBHHEI ImyTeM:
~—BOOPYXEHHBIX HanageHnii Ha Bocuuio u I'epriero-
BHHY, COBEpIIAEMBIX C BO3yXa M Ha 3EMIIE;

' — BTOpXXeHHA B OOCHMIiCKOe BO3AYINHOE [POCTPaH-
CTBO;

e TEHCTBMH, TIpEANPHHUMAEMBIX C LEABIO NPAMBIM
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HIIH KOCBCHHBIM IIYTEM OKa3aTh Ha)XHM Ha NpaBH-
TenbcTBO BOCHMM H GCuGI'OBHHLI H 3anyrarhb €ro,

i) uro ¥Orocnasus (Cepbus u UepHoropus) B Ha-
PYIOEHNE CBOUX 00A3aTEIILCTB MO 06ImeMy H OOBITHOMY
MEXTYHapOAHOMY NIpaBY BMeIlanach U NPONOJIKAET
BMEIIMBAaTLCA BO BHYTpeHHMe nena bocuuu u Fepue-
TOBHHEL; : -

J uro KOrocnaens (Cepbus u YepHoropus), Bep-
Oy, obyuas, BoopyxXaf, SKMIHpYS, GUHaAHCHpYS H
cHabXagd ¥ MHBIM 06pa30M IOEOINpAdA, NOAAEPKHBAS,
MOMOTas ¥ HaIpasiiad AeHCTBUA BOEHHBIX H IIONYBO-
eHHBIX (hopMupoBaHuii B BocHun m TepneroBHHe H
MPOTHB Hee C IOMOUIBIO CBOMX aTr¢HTOB M CTaBJICHHH-
KOB, H2PYIIHIIa ¥ MPOJOMKAET HAPYIATh CBOH YETKO
OrOBOPEHHHIE YCTaBHEIE M JOTOBOPHBIE 00SA3aTENbCT-
Ba niepen bocuueit U TeplieroBUHON U, B 4acTHOCTH,
CBOH YCT4BHBIE H AOTOBOPHEIE 00A3aTeNbCTRA MO CTa-
The 2 (4) Ycrasa Opranmsanun O6benuHeHHBIX Ha-
LM, a Takoke CBOM 06fA3aTelscTBA MO OOWEMY H
OGBIYHOMY MEXIYHapOJHOMY NIPaBy;

k) 4TO C y4YeToM BEIIEH3NOXEHHBIX obcTOos8~
TenbCTB BoCcHUA M I'eplieroBHHa B COOTBETCTBHH CO
craThbeit 51 YcraBa U HOpMaMH OGEIYHOTO MEXIYHa-
POIHOTO MpaBa UMeeT CYBEPEeHHOE NPaBo BRICTYMHUTD
B CBOIO 3aIIMTY H 3alUTY CBOEr0 HAPOJAA, B TOM YHC~
Jle PaBo Ha TIOJNYUEHHE HE3aMENIMTEILHOM: TOMOIIH
B0eBBIM OpY>KHMEM, TEXHHKOM, mpeameraMu cHabxe-
HHA M BojfickaMH OT APYTHX rOCYAapcTB; .

)  9TO C y4eTOM BBIIDEH3TOXKEHHBIX 0OCTOATENBCTR
Bocuus u 'eplerosuHa B COOTBETCTBHH CO CTaThei
51 YcraBa ¥ HopMaMH OBBIMHOTO MEXAYHapPOTHOTO
MpaBa HMEET CyBEpeHHOE IpaBo o6paTHThCA K Jo-
60My rocyaapcTBy C Mpock0oH oka3aThb HE3aMeMIH-
TENILHYIO IOMOIb B BOIPOCaXx e¢ OOOpOHE], B TOM
Yucle BOEHHBIMH CPENCTBAMH (OpYKHEM, ‘TEXHHKOH,
BOMCKaMH H T.JL.);

m) utd pesomouua 713 (1991) Cosera besonacHo-
CTH O BBelcHHM 3MDAapro Ha INOCTaBKM OPYXHA B
6niBiIyi0 FOrocaaBuio JOIKHA TONKOBATHCA TaKHM
o6pa3oM, 9TOOHI €€ TOJIKOBAHHE HE 3aTparvpallo He-
OTBEMIIEMOTO TIpaBa Ha MHIHMBHMIYAIBHYIO WIH KOI-
JIEKTHBHYIO caMooOopoHy bochnu M [eplierOBHHEI B
COOTBETCTBHH CO craThelt 51 VYcraBa M HopMaMH
OOBIYHOrO MEXXYHAPOIHOTO IIPaBa;

n) 4ro BCe HocuenywomHe pelomouun Cosera
Be3onacHOCTH, COEpXalMe CChUIKM Ha Pe3OITIOHUI0
713 (1991) wm noATBepXIAIOMNE €€, JOJDKHBI TON-
KOBaTbcA TaKMM 00pa3soM, YTOOBI MX TONKOBaHHME HE
3aTparvBaio HEOTHEMIEMOTO IpaBa Ha HHIMBHLRY-
ANBHYIO WM KOJIIEKTHBHYIO caMoo60poHy BoCHHM H
TeplierOBHHEI B COOTBETCTBHH cO cTaTheil 51 VeraBa
¥ HOpMaMH O6BITHOTO MEXIYHAPOAHOTO NpaBa;

0) uro pesosonus 713 (1991) Cosera BesonacHo-
CTH M Bce nocnenyomue pesonound Copera beso-
MacHOCTH, COMNEPXANINE CCBUTKH Ha 3Ty PE3OJIOLHIO
MJIH TIOATBePXKIAIOUINE €€, HE HOJDKHBI TOJKOBATHCH
Kak BBOJAAIMeE 3M0apro Ha nocraBkd opyxkmua B boc-
HuIo H 'eplOroBHHY, KaK Toro TpeGylOT craThu 24
(1) u 51 Ycrasa B COOTBETCTBHH C OGBITHO-MPaBOBOM
JOKTpHHOI ultra vires;

p) 4YTO B COOTBETCTBME C IfpaBOM Ha KOJUICKTHB-
HYI0 caMOOBOpOHy, IPENYCMOTPEHHBIM B CTaThe J1
Vcerapa Opranmsayun O6nenuHennnix Hauui, Bee
JIpyrHe ToCyaapcTsa -— YWYACTHHKH YCTaBa HMEKT
NpaBo He3aMeLIUTEIbHO. IPUIATH HAa noMomp Bochuu
K TepuerosuHe B Bonpocax e¢ 0OOPOHHl —— TIO €€
npocsbe, — BKIIOYas He3aMEINIHTENbLHOE TIPEJOCTaB-



JIEHHE €if OpyXHs, BOGHHOU TEXHUKH H CHAPSDKCHHA, a
TaKke BOOPYXEHHBIX CHJI (COJIXAT, MATPOCOB, JIETIH-
KOBH T. IL.);

¢q) wro IOrocnasua (Cep6ust u YepHoropus) u ee
AreHTH M CTABJIEHHHKH OGA3aHEI IIPEeKpaTHTh M He3a-
MEUIMTENILHO OTKAa3aThCH OT HapYyHICHHMI BBIIEYNIO-
MAHYTHIX INPaBOBEIX 00A3aTeNBCTB M — B NEPBYIO
oHepeAb — IPEKPATHTE H HE3aMEIIUTEIBHO OTKa-
3aThea:

- OT cBo€li cucTeMaTHuecKo MPaKTHKH TaK Ha3bl-
BACMOM «ITHHYECKOM YHCTKM» B OTHOUIEHHMH
rpaxiaaH M cyBepeHHo# TeppuTropuM BocHunm u

 I'epueroBunsi;

— OT y6HiicTB, CcyMMapHEIX KasHeil, IBITOK, M3HACH-
JloBaHHH, MOXUINEHNI, HaHECEHHA YBeUHi H paHe-
HHUH, PH3NYECKOro M MCHXOJOrHYECKOro Haapyra-
TEJILCTBA M 3afiepKaHMil B OTHOIIEHHH TIpaxiaH
Bocuuu 1 I'eplieroBHHBI;

— OT 6eccMBICIIEHHOTO pa3pymIeHHs Cell U HepeBeHE,
Irocenxos, paiioHOB, rOpOAOB, PEIIMTHOZHEIX CO-
opyxeHuit B BocHun u 'epiieroBuHe;

— OT 60MGApIHPOBKY IIEHTPOB NPOKHBAHHA Tpax-
JAaHCKOro HacelleHua B BocHuM W IeprieroBune, u
ocobeHHO ee cTonuLbl Capaeno,

~— OT HaJibHeHmIelt ocabl BCeX IIEHTPOB NPOXKUBAHUA
rpaxzpaickoro Hacenenus B bocHum n I'epuerosu-
He, ¥ ocobeHHO ee croamnnpt Capaero;

~- OT AeHCTBHIt, obpekalomux rpaXAaaHcKoe Hacele-
HHe BocHuu u I'eprieroBMHEI Ha roJIo;

— OT CphIBA, BMEINATENHCTBA MNIH BpaxKaeOHbIX neli-
CTBHIl B TOM, YTO KacaercA IOCTABOK IPY30B C
ype3BhyaiiHo ryMaHHMTapHO# IloMomplo, Ha-
npaBIfgeMEIX rpaxxaHaM bocuun u epuerosunsr
MEeXNYHaPOIHHIM COOOMECTBOM;

— OT NobOro IMpHMEHEHHA CWIBI — KaK NpAMOTro, Tak
H KOCBEHHOTO, KaK OTKPEITOTO, T2K M 3aBYalHpoO-
BaHHOTO — B OTHOMeHHX BocHuu u TepleroBHHBI
H OT BCeX Yrpo3 cmiuoif B oTHomrenun BocHuu M
I'eprieroBUHEI;

— OT . BCéX RapyIIeHHH CYBEPCHHTETA, TEPPHTOPH-
aNnbHOM 1IETTOCTHOCTH WIH NMOJMTHYECKOM He3aBH-
cHMocTH BocHuu u I'eplieroBHHEI, B TOM YHCIE OT
moboro BMemIATENbCTBA, KaK NPAMOro, TaKk H
KOCBEHHOT O, BO BHYTpeHHMe nena BocHuu u ep-
1ICCOBHHEI;

— OT OKa3aHMA KakoH 6b1 TO HH OBUIO NOMLIEPXKH
moboro poma — BKIO4ad o6yueHHe, MTOCTaBKH
opyXxna H 6oenpunacop, GUHAHCHPOBaHHE, MaTe-
PHANLHO-TEXHHYECKOE CHabXeHHe, OKazaHME Io-
MOIIH, obecnedeHHe * pYKOBOICTBA MIH JIIOGYIO
HHyo GopMy noanepakH — 1060 crpaHe, rpyn-
e, OpraHH3aIAH, ABHXKEHHIO WIH YaCTHBIM JTHLaM,
YYaCTBYIOMIMM HIIH HaMepeBAIOIIMMCA yYacTBO-
BaTh B BOEGHHEIX MY ITONYBOCHHBIX IEHCTBHAX B
BocHuu n I'eprieroBHHE WIM IIPOTHUB Hee;

- r) uro FOrocinabus (Cepbusa u YepHoropus) obs-
3aHa BO3MecTHTBE BocHuM U I'eplieroBHHE Kak TakKo-
BOH M B XauecTBe parens patriae I ee rpaxiaH
yep6, NMPHYHHEHHBIM rpaxgaHaM H HMYILIECTBY, a
TaKKe 60CHUICKOI SKOHOMHUKE H OKpYXaloLIeH cpefie
B pe3yJbTaTe BHIMECYNMOMSHYTHIX HapYIIECHHIT HOpM
MEeXIYyHapOAHOI'O IIpaBa, B pasMepe, KOTOPEIA ycra-
HoBHT Cyn. Bocuus u I'eprieroBuHa pe3epBHpyer 3a
coboil mpaBo mnpexcraBuTe Cyny TOYHYIO OLEHKY
{lmepﬁa, npuanHeHHoro IOrocnapueli (Cepbueit u
epHOroOpHEi)».
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Hanee Cyn ccpinaercs Ha npock6y Bochuu u I'epitero-

BHHE (Taxxke oT 20 Mapta 1993 roxa) 06 ompenelteHHH
CNIEAYIOLIHMX BPEMEHHEIX Mep:

«l. IOrocnasus (Cep6us n UepHoropus) pMecrTe co
CBOMMM Ar€HTaMHM M CTaBJICHHUKaMH B BOCHHM H
APYTHX MecTaX JOJDKHAa HEMENIeHHO NpPeKpaTHTh H
0TKa3aThCA OT BCEX aKTOB I'eHOLMAA H MOXOGHBIX HM
AKTOB B OTHOLIEHHH HapoJa H rocyaapcrea BocHuA H
IeprierosMHa, B TOM 4MCIE OT TaKHMX ACAHHH, Tiepe-
4eHb KOTOPBIX MOXeT OBITh IIPOOIKEH, Kak yOuiicTBa,
CyMMapHble Ka3HH, IBITKH, H3HAaCHIOBaHUsA, HAHECES-
H¥e YBEUMii, TaK Ha3bIBaeMble «3THHYECKHUE YHUCTKHY,
feccMBICTIEHHOE pa3pylleHHE cell H AepeBEHb, MOoCe-
KOB, paifOHOB H ropoJOB, OCajia Cell M AepeBEHb, IO~
CENIKOB, paHOHOB M TOpPOAOB, oOpecueHHEe Ha TOJNOXR
TpaXKAAHCKOI'0 HACENEHH, CPBIB, BMEIIATEILCTBO HIIH
BpaxeOHbIe JeHICTBHA B TOM, YTO KacaeTcd MOCTaBOK
IPY30B Ype3BRIYaiHOM I'yMaHMTapHO! NMOMOIIH, Ha-
MpaBIfieMbIX TPaXJaHCKOMY HACENCHHIO MEXKTyHa-
pPOXHBIM coofuiecTBOM, OoMGapaAMpPOBKa IEHTPOB
MPOKHBAHHA IPAXIAHCKOIO HACENeHUs, 3aKIIIOYEHHE
TPaXKAaHCKUX JIMI] B KOHLIEHTPAIIHOHHBIE Jlareps WIH
HHBIE OAOGHbIE JesHHUS.

2. IOrocnapus (Cepbus u YepHOoropus) JOJKHA
HEME/UIEHHO TIPEKPATUTE OKa3aHHe H BIpensr BO3aep-
KUBATHLCA OT OKa3aHHs, NMPAMOTO WIH KOCBEHHOTO,
mo6oro BHIa NMOANEPKKH ~— BKIOYad o6yueHHe, No-
CTaBKH BOODYKCHMI, Opyxusi, GoerpunacoB M Mare-
pHANOB, OKa3aHUE MOMOILH, HUHaHCHpoBaHMe, oGec-
NeYeHHe PYKOBOACTBA MIH JoOble Ipyrde (opmset
TIOZIEpAKKH — JI000H cTpaHe, rpymnie, opraHu3ayH,
JABIDKCHHIO, palIMYHRIM BOOPYKEHHEBIM (hopMHpOBa-
HUAM TH60 YaCTHHIM JIMIaM, YUaCTBYIOUIHM MM Ha-
MEpEBAIOUMCA YJacTBOBATh B BOCHHBIX HIH TIOJIy-
BOEHHBIX JIEHCTBHSX NPOTHB Hapona, rocyAapcTBa M
NpaBHTeNbCTBA BocHUM M T'eprierOBUHEI MIIM Ha Tep-
PUTOPHH 3TOrO rOCYAapcTaa.

3. Cama IOrocnaeusa (Cepbus u UYepHoropus)
J0JI’KHAa HEMEIUICHHO NPEeKpPaTHTh M BNpedb BO3NEp-
KUBaTbcAd OT JIOOBIX M BCEX BHIOB BOGHHBIX HIIH
NONYBOEHHEIX JEHCTBHHA, KOTOpHE MOTYT BECTH ee
JOIDKHOCTHBIE JIUIIA, ATEHTHI, CTABICHHNKHM MM CHIIBI,
NpPOTHB Hapojia, rOoCyAapcTBa U NMpapHTeIbeTBa Boc-
HyH H ['eplIErOBHHEI HIIH Ha TEPPHTOPHH 3TOTO TOCY-
JAapcTBa, a TaKXe BO3EPXXUBAThCA OT Mobol Apyroi
YIrpo3hl CHIIOH HIIM ee IIDUMEHEHHA B CBOMX OTHOIIG-
HUax ¢ Bochmeit n I'epuoroBuHoit.

4. B HplHemHel CHTYallMH NIpaBUTENHCTBO BoCHHH
U I'eplieroBHHBl MMeeT MpaBo ofpamarbca 3a NMOI-
JepKKOH K APYTMM rocylapcTBaM H IOJy4YaTh €€ OT
HHX, C TeM YTOOHl 2amMTHTBL ce64 W CBOI Hapond, B
TOM YHCIIE H NTOCPEIICTBOM HE3AMEIMTEIBHOTO TIONY-
yeHHA 60€BOro opysxus, CHapsLHKEHUA M MATEPHAIIOB.

5. B HBIHemHelf cHTyalMu NPaBUTENLCTBO BocHN
H I'epLieroBHHEI HMeEET MpaBoO oOpamaTscd K T06oMy
rOCYyAapcTBy, BBHICTYNAIOIIEMYy B ero 3alquTy, C
npockboi 0 HeMeIIEHHOM OKa3aHHH NMOMOIIH, B TOM
YHCJE MOCPEACTBOM He3aMeJIMTENbHOrO MpPeNOCTaB-
JeHUS OpYXMd, BOGHHOH TeXHHKM M MaTEpHAJIOB, a
TalKe BOOPYXEHHBIX CHII (CONIAAT, MaTPOCOB, JIETUH-
KOBH T. 1.).

6. B HpiHemHe#l cuTyauuu mo6Goe rocyxapcTBo
HMeeT MpaBO HeMELICHHO MpHHTH Ha momows Boc-
Huu U I'eplierosuHe — no ¢e npochie, — B TOM YHCIIE
MOCPEACTBOM HE3aMENJINTEIIBHOTO TpefoCTaBIICHHS
OpYXHi, BOGHHOH TEXHHMKH M MaTepHalloB, a TaKXe
BOO}:))y)KCHHLIX cHII (coNmaT, MaTpOCOB, JIETHHKOB M
T. 9.



Cyn Takxe cchUIaeTCs Ha peKkoMeHxanuio forocnasun
(B MICBMEHHBIX 3aMeYaHHUAX K npock6e 06 onpeneneHUN
BpEMEHHBIX Mep, NpescTaBleHHON 1 anpens 1993 roma)
0 TOM, uto6n! Cyx BriHec rnocTaHOBIIeHHE 06 onpenene-
HHH CIIEYIOIHX BPEMEHHBIX MED: ‘

«—noTpeboBaTh OT OpraHOB BJIACTH, KOHTpPOJIHpYeE-
MEIX A. HzerGeroBudeM, crpororo cobiromeHus
HeJaBHEro COTNAIlleHHd O NpPEeKpalleHHH OrHA B
«Pecnrybrnke bocHHs M I'eplieroBMHa», BCTYIHB-
mero B cuny 28 MapTta 1993 roza;

—yKa3aTh OpraHaM BIIaCTH, KOHTpOJMpYeMBIM A.
Haer6erobnueM, Ha cobmonenne JKeHeBCKUX KOH-
BeHUMIt O 3aIMKTe XepTB BoiftHBl 1949 roma n Jo-
NIOJIHATENBHBIX NpoToKooB 1977 roxa x HeM, mno-
CKOJILKY B HacToslliee BpeMs B OTHOLIEHUH cepboB,
npoxuBaomux B «Pecrrybnuke Bochus u Iepuie-
TFOBHMHA», OCYINECTBIACTCA FeHOLMT ITyTEM COBEp-
IIeHHs THKKHX BOEHHBIX TPECTYIUIEHHH, KOTOphIE
poTHBOpedaT o6A3aTeNsCTBY HE HapymiaThb OC-
HOBHBIE NIPaBa YeIIOBEKA;

— noTpe60oBaTh OT OPraHOB BIACTH, JOIBHBIX K A.
H3er6eropuuy, HeMENJIEHHO 3aKpHITh U paciyc-
THUTD BCe TIOPBEMBI 1 Iareps JUIA MHTEPHUPOBAHHEBIX
muy B «Pecny6nuke BocHus n I'epuerosuna», B
KOTOPBIX CepOBI COXEPKATCA H3-3a HX STHHYIECKOrO
MPOUCXOXIEHNUA M IOABEPrajoTca MBITKaM, YTO
npeacrasinseT coboif peallbHYIO OMAaCHOCTH JUIA MX
SKH3HH H 3[0pOBBS;

— 110TpeGOoBaTh OT OPTAHOB BJIACTH, KOHTPOIHPYEMBIX
A. HzerberoBuucM, He3aMEIIMTEIBLHOrO Ipenoc-
TaBlleHdd TPOXHBAOUWIUM cepbaM BO3MOXKHOCTH
6ecnpenATCTBEHHO NMOKMHYTh Ty3ny, 3enuuy, Ca-
paeBo M apyrue Mecra B «Pecrrybnnke BocHus H
I'epueroBunay, rae OHM NOJBEPTANHKCH INpecefoBa-
HHAM H QU3NYECKUM M NCHXHYECKUM OCKOpOIeHH-
AM, IPHHHMAA TaKXe BO BHHMAaHHE, UTO MX MOXeET
MOCTHTHYTH Ta Xe YUacTh, YTO U cepbOB B BOCTOU-
Hoif BocHun, rae 6pu10 YOHTO M YHHUTOXEHO He-
CKOJBKO ThICAY cepbOR M3 uHCHa rpaXIaHCKHX
JIAI;

— noTpe6OBaTh OT OPraHOB BIACTH, JOMIBHBIX K A.
Haerberosuay, HeMeMICHHO MIPEKPAaTUTE AalIbHEH-
miee paspymieHHe NMpaBOCIaBHBIX LEepKBell H MecT
60rocnyXeHHs, a TaKXe ApPYroro KyIbTypHOLO
Hacieous cep6OB H BBHITYCTHTL Ha CBOGORY BeeX
MpaBOCIABHBIX CBAIMEHHHUKOB, 3aKIIOUCHHBIX B
TIOpbMY, U TNPEKPAaTHTh B JaNbHEHINEM ILIOXOE
ofpameHue ¢ HHMH;

—~TOTpe6OBaTh OT OpPraHOB BJIACTH, KOHTpOJHpYe-
MbIx A, HaerberoBuueM, HeMEIUIEHHO IOJIOXHTh
KOHell BCeM akTaM JMCKpHMHHALHH IO TPU3HAKY
HAIIMOHANBHOM WIHM PEMrHO3HONH NpUHAJUTEKHO-
CTH W MpPAKTHKY «3THU4ECKOH YHCTKHM», BKIIOHAA
IUCKpHMMHALMIO B o6)iacTH IMpeRocTaBIeHHS ry-
MaHHTapHOH NOMONIM, B OTHOLIEHHH cepbckoro
HaceneHus «Pecny6muxu BocHus u Ieprieropunan.

B xoe OTKpHITEIX 3acemanuii 1 1 2 anpens 1993 roga
CTOPOHBI NIPEJCTABUIIHN YCTHEIE 3aMEYaHuUA.

Cyn HauMHaeT 3aceflaHue C pacCMOTpPEHHA 3aABICHUA
IOrocitaBuH, H3TOXEHHOTO B €€ ITNCBMEHHEBIX 3aMe4aHH-~
AX O CIIOPHOM XapaKTepe 3aKOHHOCTH M MaHIaTa Ipa-
BHTEJILCTBA M Npe3uienTa bocuuu u Tepuerosunsl; Cyn
OTMeYaEeT, YTO TNpeacTaBuTes BocHNH H TepLieroBHHB
BHICTYIIHJI C 3afABJICHHEM, COTJIACHO KOTOpPOMY MNpes3u-
nent Hserberosuu mpusHan Opranusanueit O6venn-
HeHHBIX Hanuii B kauecTBe 3aKOHHOr0 IJIaBHl rocyaap-
crea Pecriybimka Bocuua u Tepueroemna; uro Cyxm

MIPMHAN AEN0 K PACCMOTPEHHIO ITO HHHIMATHBE [JIABEHI
rocyJapcTea, IIPH3HAHHOTO B KadecTee Takosoro Opra-
Huzaimei O6seauuenHsIx Hauuit; 4To nmpapo raasel ro-
CYZIapcTBa AeHcTBOBATh OT MMEHH TOCYNapcTBa B €ro
MEXIYHApOIHBIX OTHOIICHHAX ABNACTCA 06menpH3HaH-
HBIM; 1 4TO, COOTBeTCTBeHHO, Cyn s neneit HacTosIe-
ro CyIONPOM3BOJACTBA IO BONpOCY O MpochOe B OTHO-
MICHHM BPEMEHHBIX MEpP, MOXKET COITIaCHTHCA NPHHATH K
PAcCMOTPEHHIO JIEN0 KaK aKT 3TOro rocyXapeTaa.

Ilepexofin K Bonpocy o ropucaukuuu, Cya Hanomu-
HAaeT, YTO OH He JMOJDKEH ONpeAcHsTh BPeMEHHEBIE MBI,
€CIIM TIOJIOXEHMS, Ha KOTOpHIE CCHUIAETCA IOJATENb
3afiBIiCHHSA, HIH NOJOXEHHS, TIpeAycMOTpeHHbIe B Cra-
TyTe, He obecneunBaror prima facie ocHoBy mud ycra-
HOBJIEHHS IopHcIMKIMH Cya; ¥ 9T0 3TH coobpakeHNs
OTHOCSTCA K IOPUCAMKIIMH KaK ratione personae M ratione
materiae.

3arem Cyn ccbulaercsa Ha TO, UTO B CBOEM 3aABJIEHHH
Bocuua u FeplieroBHHa OTMETHNIA, 9TO KITPONOIIKEHHEN
IOrociasueit unencrsa 8 Oprannzanun O6beIHHEHHBIX
Hamuit 6nBmeit  Coumanucruueckoif  enepaTHBHON
Pecniy6imkn ¥OrocitaBui ocriapyBacTcs BCeM MeEXIAyHa-
ponHbIM coobmecTBoM, Bkmoyas Coser BezonacHocTH
Opranmsanuu OGeanHeHHbX Hanuif [cp. pesomonuio
777 (1992)] u Tenepansuyio Accambreto (Cp. pe3OMIOHIO
47/1). TIpHBessA TEKCTH BHIILEYIIOMAHYTHIX PE30IIOLHHA
Cosera beaonacrocty u eHepaibHoit AccaMbriey, a Tak-
e TeKcT muchMa FOpuckoHcynsTa OpranusanHy O6ne-
JuHEeHHBIX Hanmit Ha MMSA TIOCTOSHHBIX TNpelcTaBHTENEH
Bocunu u Tepuerosunsl u XopBaThd npu OpraHusa-
uun O6bexuHeHHsIX Halpmii, B KOTOpOM COMEPXKHTCH
«B3BeMeHHas Touka 3peHHA Cekperapnata Opranmsa-
M O6neanHeHHbIX Hanuit OoTHOCHTENBHO NpaKTHYe-
CKHX TOCHeNCTBUI NpHHATHA pesomouun 47/1 Iene-
pansHOit AccaMOnen», ¥ 3aMETHB, 4YTO TIPHHATOE B HHX
pellieHHe He JIHIIEHO IpaBoBhIx npobneM, Cyx oTMevaer,
4TO Ha JAHHOM CTaauy CyTONpOM3BOJICTBA OH He AOJ-
XEH pellaTh BOMpOC O TOM, fBiserca Jx IOrocnaeus
yneHoM Opranusauuu O6remuHeHHbIx Hantnil u B 3TOM
kavecTBe yaacrHukoM Craryra Cynaa. B cratse 35 Cra-
TyTa, B KOTOpOil npexycMaTpuBaercs, 4To Cy[ OTKPHIT
IUIS BeeX yUacTHHKOB CTaTyTa, Iajee FOBOPHTCA, UTO:

«2. Vcnomns, Ha xoTophiX Cyz OTKpBIT VIS IPYTHX
rocynapcts, onpencnsiorcs CoretoM BesomacHocTy,
¢ cobmogeHueM OCOGBIX TIOCTAHOBIIEHHH, conepka-
IMMXCA B AHCTBYIOMMX JOTOBOpaXx; 3TH YCIOBHA HU B
KOEM ClIydae He MOTYT NMOCTaBHThL CTOPOHBl B HEpaB-
Hoe nojoxeHue nepen Cymom». '

Takum obpaszom, Cyx cauraer, 4TO OXHO FocyaapcT-
BO MOXET HAa 3aKOHHBIX OCHOBaHMAX BO3DYIUTH Jelo
NpOTHB APYroro rocyAapcTBa, SBIAIOMIErocA y4acTHH-
KOM TaKOTO CIIEIMANBLHOrO IONOXEHNA AeiCTBYIOMEro
JIOTOBOpA, HO He ABIfIOIErocs ygacTHHKoM CraTyTa,
HE3aBHCHMO OT. YCIOBMH, yCTaHOBJNEHHEIX COBETOM
Be301acHOCTH; YTO, no MHeHHI0 Cyaa, TaKMM «CIeLH-
ANBHBIM TIONIOKEHHEM» MOXHO TNpH3HaTh prima facie
COTJIACHTeJILHYIO OTOBOPKY B MHOTOCTOPOHHEH KOHBEH-
UM, HarpuMep craThio IX KoHBEHIMM O IeHOIHRE, Ha
KOTOpOIt ocHOBBIBaeTcad BocHua M I'epleroBuHa B Ha-
CTOSAIIEM JieNe; YTO, COOTBETCTBEHHO, ecni bocHuA H
Tepuerosuna n IOrocnasus obe ABIAIOTCA yIacTHHKa-
MH KOHBEHLHM O reHOLMAE, TO CHOPHL, B OTHOIECHHH
KOTOpEIX NpuMensierca craTed IX, B mobom cayuae oT-
HocATcA prima facie kK IOPHCIOMKIMM ratione personae
Cyna.



Hanee Cya mepexoAHUT K pacCMOTPEHMIO BoIIpoca O
CcBOEi IOPUCIMKIIMHM ratione materiae. B craThe IX Kon-
BEHLIMH O reHoLHe, Ha koTopyro BocHus u I'epreropu-
Ha CCBINAETCA B CBOEM 3asBIEHHH IUI1 OO6OCHOBaHHSA
ropucauknuu Cyna, npelycMaTpHBaeTCA, UTO

«Cnopbl MexOy JOroBapHBAaIOIIMMHCA CTOPOHAMH
1O BOIIPOCaM TOJIKOBAaHHS, MPUMEHEHUA WM BEINON-
HeHUA Hacrosmeidl KoHBEHIMH, BKNIOYas CIOPHI OT-
HOCHTEJBHO OTBETCTBEHHOCTH TOI'O MJIIH JAPYroro ro-
CyHapcTBa 3a COBEpIICHHE TEHOLMIA HIH OTHOro H3
IpYTHX aKToB, NepeducieHHbIX B cTaThe III Konben-
MM, [epEeNaoTCs Ha paccMoTpeHne MexayHapoJHoro
Cyxa no TpeboBanuio 111060i H3 CTOPOH B CIIOpe».

Cyn oT™Meuaer, uto 6biBimas Couuanictaaeckas Pe-
nepaTuBHas Pecrry6ianka lOrocnasua moanucana Kos-
BeHLMIO 0 reHouupe 11 mexabpa 1948 roga m gemnonu-
poBaJia akT 0 paTHduKaluK 6e3 Kakux-TH60 OroBopok
29 aprycra 1950 rofia; ¥ uTo 06€e CTOPOHEI HaCTOAIIErO
Iiella COOTBETCTBYIOT YacTAM TeppHTOpHH GhiBIeH Conn-
amctuyeckoi MenepatusHoii Pecrrybmuxu FOrocrapuu.

3atem Cynx HpHCTynaeT K pacCMOTPEHHIO ABYX HOKY-
MEHTOB: J€KJapaliH, IOCpelCTBOM KOTOpoH (HBIHeI-
nss) FOrocnasus 27 ampenst 1992 ropa 3afsuiia o CBoeM
HAMepeHHH COONIIONATh MEXIYHAPOAHEIE JOTOBODHI
6mBmeit IOrocnasuy, H « YBEOIOMIEHNA O NPaBOIIpEcM-
crBe» B OTHOIMEHMH KOHBEHLMH O TeHOLMAE, ACNOHH-
poBanHoro Bocuueit u I'eprerosuroit 29 nekabpsa 1992
roaa. ITo yreepxmennio YOrociaBuu clIeOyeT CIMTaTh,
uto BocHua M IepleropHHa NPHCOSTMHMIACH K 3TOH
KouBeHuyH (a He cTalia e YYaCTHHKOM B HOpAIKE Npa-
BOTIPEEMCTBA), IIPHYEM B COOTBETCTBHH co cTaThel XI1IT
KoHBeHIMH aKT O NPHCOSAMHEHUH BCTYIIACT B ICHCTBHE
JIMIOBb Ha JEBAHOCTBIN JeHb, CYHTAsA CO JHA €ro JCTIOHH-
poBanus, noatoMy Cyx 6yaer o6nafaTh IOpHCAUKIHEH,
€CIIH OH BoO6IIe 6yder ee MMETh, JIHMb NPH YCIOBHH
BPEMEHHOro orpaHuueHus. OmHako Cyn cuuTaer Heob-
XOIAMMBIM BBICKa3aTh CBOE CYXICHHE MO MOBOXY 3TOrO
yTBEpXKIEHHA TIPH pellleHHH Borpoca o6 onpenencHuy
BpEMEHHEBIX Mep, HOCKONIBKY B JAHHOM CIIyuae ero MH-
TEpecyeT HE CTONBKO MPOILIoe, CKOIBKO HACTOAIIEe M
6ymymee. Mcxoms u3 3THX ABYX Jokymenrtos Cyn mo-
craHoBigeT, uro cratb IX KOHBEHIHH O TeHOLHZE,
Kak TpelcTaBiusicTcs, obecrnedHBaeT OCHOBY MJA BO3-
MOHOTO TpH3HaHHUs opucaukiuy Cyaa B Toi Mepe, B
KaKoi NpeaMer Criopa KacaeTcs «TONKOBaHMS, IpHMe-
HeHHA WIHM BHIMOJIHEHUs» KOoHBEHIINH, BKIIoYas CIOPEI
«OTHOCHTEIBHO OTBETCTBEHHOCTH TOTO WIIH APYroro ro-
CyJapcTBa 3a COBEpIICHHE TEHOLMAA WIH OJHOrO H3
JPYTHX TiepeuuciieHHuIX B cTaThe 11T KonpeHIMny.

L]

* L]

W3yuuB najee JOKYMEHT, ABISIOMIHICA 110 YTBEpXKIe-
Huo BocHuH ¥ TeplleroBHHBI JONOXHMTENBHBIM 060C-
HOBaHHeM IopHcAMKIMH Cyma B 3TOM Jelle, 2 HMEHHO
nuckMo oT 8 wioHa 1992 roaa ua umsa I[lpencenarens
Ap6MTpaxHoit KoMHCCHH MexayHapoXHOH KoHdepeH-
uun mo 6piBmeidi HOrociasuy, HanpaBlIeHHOM Ipe3H-
nentoM Pecniy6muxyu UepHoropuu u npesuaeHToM Pec-
ny6anku Cep6un, Cyx nocraHOBJIAET, YTO OH HE MOXKET
TIPH3HATH 3TO MCbMO o6pasyromuM prima facie ocHOBY
JOPUCIMKIIMH B HACTOAIIEM JEIE M JOIDKCH, TAKHM 00-

a30M, JCHCTBOBATBL, MCXONi M3 TOTO, YTO OH prima

acie obafaeT IOPUCOMKLIMEN Kak ratione personae, Tak
o ratione materiae, THIIE B COOTBETCTBHH cO cTaThed IX
KoHBeHILIMH O IreHOIUAE.

*
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B oTHomeHuM cBoeil 1opHcOUKIHH Cyl B KOHEYHOM
cueTe oTMedaeT, uTo Bo3paxeHdne IOrocnaBHHM O TOM,
uro «ana Cyma 66110 GBI MPEXAEBPEMEHHBIM H HELleNIC-
co0Bpa3HBIM ONPEIeNIATh BPEMEHHBIE MEPED?, B TO BpEM1,
xak CopeT Be30nmacHOCTH NpeJIPHHUMAET B OTHOILCHUH
3TOro BOIpOCA ONpeAcleHHble NEHCTBUS HA OCHOBaHHH
cratbi 25 u riaaspl VII YcraBa, Kacaercsi B IIEpBYIO
ouepeab TeX Mep, KOTOpBIE HE BXOIAT B KPYT BOIIPOCOB,
OXBaTbIBaeMbIX KOHBEHLMEH O TeHOLMAE, H MO 3TOH
TIpUYHHe He MoryT paccMaTpuBartses Cynom. OH Haro-
MHHaeT, 9To B mobom crydae Coser o6nafaer Bo3io-
JEHHBIMH Ha Hero pyHKIHAMH TOJIMTHYECKOTO XapaKTe-
pa, Toraa kax CyZ OCYWIECTBJISET YHCTO IOPHIHHYECKHE
¢YHKIMH, M YTO No3ToMy o6a opraHa MOTYT BHIINOIN-
HATH CBOM CAMOCTOSTEILHBIE, HO B3aHMOIOIIONIHAIONIHE
(YHKIMH B OTHOIICHHH OJJHUX H TeX e COGBITHIA.

*

* *

Tlocnie KpaTKOro M3TOXKCHHA NpaB, 3AIIUTH KOTOPBIX
Bocuns u I'epuerobuna u FOrocnasug no6usarored my-
TeM OTpeHeIeHHA BpeMEeHHEIX Mcp, Cyll OTMevaeT, 4To
OH BIIpaBe PACcCMATPHMBATH JHIIb TakHe npaBa no Kox-
BEHIIHM O TeHOLMIE, KOTOpLe MOTYT OBITh IIPEAMETOM
pemenuss Cyaa B OCYIECTBIEHHE €ro IOPHCIAMKLHH B
COOTBETCTBHH co craThelt IX 3roit KoHBeHIMH.

Cyq oTMe4aeT, YTo IO YTBEPKACHHIO MoJaTens 3a-
SBJIEHHA aKTBl TE€HOLMJIA COBepmIalHCh U OymayT mo-
NpeXHEMY COBEPLIATHCA, B HACTHOCTH, TIPOTHB MYCYIb-
MaHckoro HaceneHHs BocHuM M I'eplierOBHHBEI H 4TO
HIIOXKEHHBIE B 3afABlIeHHH (aKThl CBHAETENBLCTBYIOT O
coBepmenud KOrocnasueil akToB reHolMIa KakK Hero-
CPEICTBEHHO, TaK M HEepe3 €€ ar¢HTOB H CTaBICHHHKOB,
H HeT HMKaKHX OCHOBAHHii monarath, yTo IOrocnasus
HO6POBONIBHO BO3JAEPXKHTCA OT MOAOGHOM THHUH NOBe-
JeHMs, TIOKa Jel0 HaXOOuTca Ha paccmoTpenHu Cyna;
YTO MO 3aMEYaHHIO OTBETYHKA CHTYALIMA NpEJCTABIACT
coBoif He arpeccHio OJHOro rocyJapcrsa NpOTHB ApY-
roro, a rpaxgaHCKY BoOifHy M yTo IOrocnmaBus He co-
BepIIala HHKAKMX aKTOB IeHOLH/A, NIpHYEM B TO Xe
BpeMA oTBeTIHK NpocHT CyII «yCTAHOBHUTH OTBETCTBEH-
HOCTh OpraHoB BiacTH» BocHuM H I'cpleroBMHBHI 3a
aKTHl FeHOLH A MpoTHB cepbckoro Hapoaa B BOCHMH H
T'epuerosuxe.

Cyn OTMeuaeT, 4TO B COOTBETCTBHH CO CTaThed 1
KoHBeHIMH O reHOLHIe Bce YYacTHHKH 3Toi KoHBeH-
MU OOA3AIIHCh «TIPHHUMAThL MEphl NpPERYNpPExIeHHS H
KapaTb» 3a COBepINEHHE INPECTYIUICHUs IEHOUMAa; H
gr0, N0 MHeHHIO Cynma, B ob6CcTOATENBCTBAX, MOBEACH-
HBIX JO €ro CBEAeHHA M H3JIOXKEHHKBIX BHIIIE, IIPDH KOTO-
pHIX CYINECTBYET Cepbe3HBI pDHCK COBEpILICHHS aKTOB
reHouuaa, Orocnasug u Bocuus u I'eplieropuHa, He3a-
BHCHMO OT TOTO, MOXHO JIH 3aKOHHO BMEHHTh HM B BH-
HY coBepIleHHe JIOO0ro M3 TAKHX aKTOB B IIPOINLIOM,
CBS3aHBI 4€TKO cHopMYyIHpPOBAaHHBIM 0643aTENBLCTBOM
TNPHHMMATH BCE, MMEIOUINECS B HX BIACTH MEpbl, YTOOBI
NPEJOTBPATHTh COBEPLICHHE MOOBIX TAKHX aKTOB B
Oynymem.

Cyn majlee OTMEYaET, 9YTO B KOHTEKCTe TEKYLIEro cy-
JONMpPOH3BOJICTBA, Kacalolerocs Mpockobl 06 onpenene-
HHM BpEMEHHBIX Mep, OH He MOXET CAENIaTh OKOH4Ya-
TelbHbIE BRIBOAB! MO (paKTHHIECKOH CTOPOHE Aela HIH
BO3MOXKHOCTH OOGBHMHEHHA M 4TO OT Hero Tpebyercs
HE KOHCTaTalus HanugusA HapymeHU#d KOHBEHLHH O
resolluie mMo6ol U3 CTOPOH, a YCTAHOBIIEHHE TOrO,
06YCIIOBIMBAIOT JH OGCTOATENBCTBA NMOTPEGHOCTH B
OTIpe/ielieHHH BPEMEHHBIX Mep, KOTOPbIE NOJDKHEI ObITE



TPMHATEI CTOPOHAMH [ 3alUTHI [paB 0 KOHBEHUHMH
o resoumue. 3ateM Cyn HNpH3HaeT, 4To, IIpHHHMasg BO
BHHMaHHe o643aTelnbeTBo, HajaraeMoe crateeit 1 Kon-
BEHIIMH O TeHOLMAE, OH y6exIieH B TOM, YTO 1A 3aIliH-
THI TAKHX TIPaB OIlpenenieHne Mep Heo6xoIHMoO.,

*

* *

Ha ocHoBe uMeomteHics y Hero nudopmamuu Cyxn
TaKXe BbIpakaeT YOeXIEHHOCTH B TOM, YTO HMEETCA
Cepbe3HbINl PHCK COBEPIIEHHA NEAHHMH, KOTOpLIE MOTYT
yCyryGHTD CYILIeCTBYIOLIMIA CTIOp HITH 3aTPYAHUTD BbIHE-
cenne pemenus. Kpome toro, Cyx BOCIIpOM3BOJMT CKa-
sanHele Ha TenepansHoil Accambiee ciioBa, KOTOpEIE
OH LMTHpoBal eme B 1951 roxy, o ToM, YTO IpecTyIUIe-
HHE TEHOIHIA «IOTpACcAaeT CO3HAHHE 4YEIOBEYECTHa,
IPHBOIKT K OIPOMHBIM JIOACKHM TOTEPSM... K IPOTH-
BOPEYHMT MOpAJIBHOMY NpaBy, a TaKke OyXy U LensM
Opranunsauun O6venuHeHHbIX Hauuity,

*

* *

Haxonen, Cyx oTMe4aeT, 4TO PelllcHHe, BEIHECEHHOC
B XOZ¢ HACTOANIETO CYHOTIPOM3BOJICTBA, HHKOHM 06pa-
30M He 3aTparusaeT Bonpoc o lopucaukuuu Cyma mo
PacCMOTPEHMIO feNa IO CyMECTBY HIM Jio6ble BONpo-
CBbl, OTHOCAIIMECA K CYIIECTBY Jlelid, KaK He 3aTparuBaer
H npaBo npasuTensere Bochuu u Feprerosunst u fOro-

CIaBUH BBIXBMTATh APTYMEHTHI, OTHOCAMMECA K Takom
JOPHCIMKLIMH WIH TAKOMY CYIIECTBY JeNa.
! *

* *

Kpamxoe usnoorcenue 3asenenus cyovu Tapacosa

Cynps TapacoB mnopjepXUBaeT BPEMCHHbIE MeEpHI,
onpenenennsie CyoM B myHkTe 52 A (1) n mynkre 52 B
€ro IOCTaHOBJIEHHA. B TO Xe BpeMsd OH CUMTAET, 4TO
Cyfy cllefloBAJIO ONpPENEUTh B OTHOIICHMH bocHuM u
Tep1ieroOBHHBI TAKHE XK€ MEPHl, KaKHe OH OIpeldelni B
oTHowmenuH FOrocnaBMM B BBIMIEYIIOMAHYTOM IIYHKTE
52A (.

K cBoeMy coxalleHHI0, OH HE MOXET ToJIOCOBaTh 3a
nyHkT 52 A (2) NoCTaHOBNEHHSA MO TPeM NPHYHHAM!
BO-TIEPBBIX, H3-32 TOTO, YTO €r0 NOJIOKEHHS BEChMa
GIIM3KH K TpeIBapHTEIFHOMY PEHIEHHIO MO CYWIECTBY
Iena, MOCKONBKY IIO3BOJIAIOT MCTOIKOBHIBATH HX Tak,
6yaro IOrocnasus B NeHCTBUTENBHOCTH WM [0 Kpai-
Hell Mepe ¢ BeCcbMa BBICOKOI Jolled BEPOATHOCTH NpHYa-
CTHA K aKTaM TeHOIIM/IA; BO-BTOPBIX, H3-3a OTCYTCTBHUSA
c6anaHCHPOBAHHOCTH B 3THX TOJOXKCHHSAX, B KOTOPBIX
VIS 3aI0MTHI BHIAEIISETCS OfHMH JMeMEHT Hacenenus boc-
HuM M [eplEroBHHEI; H, B-TPEThHX, H3-3a HEleNeco06-
pa3HOCTH mpefbapigeMbix IOrocnasuu TpeGoBaHHMI; B
3TOM noclenHeM ciyuae Cydoy He cllefoBalo Mmoxpasy-
MeBaTh, uTo KOrocinaBms MOXET HECTH OTBETCTBEHHOCTD
3a COBEPIIEHHE NENHCTBHI, KOTOpble PaKTHIECKH MOTIH
MPOUCXORUTH BHE €€ KOHTPOJIA.

95, JIEJIO, KACAIOIUEECH JETMMHTAIMM MOPCKOTI'O IIPOCTPAHCTBA B PAHOHE
MEXIY TPEHIAHJIUEN 1 OCTPOBOM AH-MAWEH (JIAHHA nporus HOPBEI'MH)

Pemenne ot 14 mions 1993 rona

B cBoeM pelleHHH 0 Jeny, KacaoleMycs TenHMuTa-
LIMM MOPCKOTO TNPOCTPAaHCTBa B paiioHe mexny I'peH-
naHpaueit ¥ octpoBoM STH-MaiieH, Cya 4eTHIpHaAUATHIO
TONOCAMH IIPOTHB OJHOTO YCTaHOBWI IEJIMMMTAaLtHOH-
HYIO IMHMIO KaK Il KOHTHHEHTAJIBHOTO IeNbda, Tax H
nns peiGonosubIX 30H Jannn un HopBernu B paiioHe
Mexay ['pernannueii n ocrporoM SIH-MaiieH.

Cyn 3aceman B cnenyiomeM cocrase: Ilpexcemarens
cap Pobepr Jlxeunuurc; Buue-npencenarens Oxa; cy-
neu Aro, lIee6ens, Bemxayu, Hu, OBencen, Tapacos,
Tuitom, Ilaxa6ymauH, Arunap Moyacnu, BupamMauTpH,
Panmkena, Amkubona; cyapd ad hoc @mmep; Cekpe-
Tapb Banencus-OcnuHa.

* *
TTonHBIH TEXCT MyHKTa MOCTAHOBIAIOIIEH 9acTH I1a-
CHT ClIeAyIoIIee:
«94, Ilo 3THM NpHYMHAM
Cvn
14 ronocamu nporus 1
nocmaroénsem, YTo B ONpPEACIICHHbIX Tpeaenax

1. Ha ceBepe BO3IE TOYKH IEpECEeUCHUA ITHHHH
PaBHOTO OTCTOSHUA MexIy nobepexnamu Bocrounoit
I'pennanaun ¥ 3amafHeIMH OOepeXbiMH OCTPOBa
Su-Maiien ¢ rpanuueii 200-MHIBHOM 30HBI, HCHHC-

57

JeHHOM 0T yKa3aHHbIX To6epexuit I'pennanaun, o6o-
3HaueHHoit Ha KapTe-cxeMe Ne 2 kak Touka A, H

2. wHa 1ore Bo3ne rpanuusl 200-MHIBHOM 30HEI
BOKpyr Mcmanauu, xak toro Tpebosana HcnaHaus,
MEXIY TOUKaMH TepecedcHHs 3T0H rpaHnubl ¢ ABYMA
YKa3aHHEIMH JHMHHAMH, O0O3HAaYeHHBIMM Ha Kap-
Te-cxeMe Ne 2 kak Touks Bu D,

JeMHMATALMOHHAA JIMHMS, pa3fenflomas KOHTH-
HeHTaNbHbI menbd 1 peiboloBHBIE 30HBI Kopoies-
crBa Januu u Koponescrsa Hopserny, fomkHa 6ITh
npoBeeHa TaK, KaK 3TO MPEXYCMOTPEHO B IIYHKTaX
91 n 92 HaCTOAMETO pEINEHHA,;

[onocOBANKM 3A: Ilpencematens cap PobGepr
Ixennunrc; Bune-Ilpencepatens Ompa; cyasn Aro,
IseGens, bemxayu, Hu, Dpencen, Tapacos, I'niioM,
Mlaxa6ymmun, Arwiap Moyncad, BupaMaHTpH,
Paumxena, Apkubona;

T'OJIOCOBAJIHM IIPOTMB: cyand ad hoc Ouinep».

*
* *

Bune-npencenatens Opa, cymsH OBeHceH, Aruinap
Moyncmu 1 PanypkeBa IPHIOXHIA 3asBICHHA K pelle-
nuto Cyna.

Buue-npeacenarens Opa, cymen IllseGens, 1llaxa-
GymmuH, BupaMauTpy 1 AJDkHOOMIA IPHIIOKUIH OCOORIe
MHeHus K peweHuio Cyaa.




Cyaps ad hoc @umep HpHUIOXHI HecoBNafaolee
ocoboe MHeHHe x perennio Cyna.
*

* *

Ob3op cydonpoussodcmea u xpamxoeku:moolcenue gaxmos
(nyuxTtH 1-21)

Cyn B o6mux uepTax XapakTepH3yeT MOCAeIOBATEIb~
HbIE CTaJMH CYAONPOM3BOJCTBA, HAUHHAA C JATEHI Iepe-
JaqM jela Ha €ro paccMoTpenue (myHxth 1-18) u npu-

' BOIUT JOBOABI CTOPOH (IMyHKTH 9-10). OH HanoMuHaer,
yro Jauud, Bo36ynus aeno 16 aerycra 1988 rona, 06-
patinack x Cyny ¢ npocs6oii

«BBIHECTH pEIEHHEe B COOTBETCTBHH C MEXTYyHaponX-
HBIM IPABOM O MECTE NPOBENCHUA €QUHOMN JeNUMHUTa-
IHOHHON JIHHMM MeXOy pHIOOJNOBHLIMH 30HaMH H
palioHaMH KOHTHMHeHTaJbHOTO mIenbda Jaumn u

.. HopBerun B-Bomax Mexy I'penyianmmeit # ocTpoBOM
Au-Maiien»;

H B XOII¢ 3aceqaHN CAcnaa CleayIoIHe 3aABICHHA:

«BBIHECTH pellleHHe U 06BABHTH, 4TO I'peHnmangus
MMeeT npaBo Ha BCK 200-MWIbHYIO pBIGONOBHYIO
30HY H paiilOH KOHTHHEHTAJILHOrO Ieibda HallpOTHB
ocTpoBa SIH-Maiten»; H COOTBETCTBEHHO:

IPOBECTH ENMHYIO JHHHIO JeJUMHUTAUUM pbIGO-

JIOBHOH 30HBI M palioHa KOHTMHEHTAIbHOro menbda

' I'pennangim B Bogmax Mexny I'pennmanpgueit U octpo-

BoM SIH-Maiten Ha paccrosnuu 200 MOPCKHX MHIb,
Hu3MepeHHOM oT 6a3ucHo# MuuHu 'permanaum».

«Ecmm Cyn no kaxoif-nubo IpHMHHE HE COYTET
BO3MOHBEIM TPOBECTH ACIMMHUTAIHOHHYIO JIMHHIO,
3alpanuBaeMylo B myHkTe 2, JJanus npocut Cyx BhI-
HECTH PEIeHUE B COOTBETCTBHH C MEXIYHapOXHBIM
NpaBOM H B cBeTe ()aKTOB M apryMEHTOB, NpelCTaB-
JICHHBIX CTOPOHaMM, O MeCTe NPOBEIECHUA NETUMUTA-
OHOHHOM ITHHMM MeXJy pHIGONOBHBIMH 30HaMH H
pattoHaMH XOHTHHeHTanbHOro meabda Hanuu u
Hopsermm B Bomax mexay I'pernangueit H ocTpOBOM
SIn-MaiieH ¥ IPOBECTH TAKYIO THHHION.

u aro Hopserus o6parunace k Cyfy ¢ npocs6oii BeIHe-
CTM pemeHHe H OOBABUTE, YTO A LieNleH HeTHMMHTalHH
COOTBETCTBYIOIIMX paliOHOR KOHTHHEHTAIBHOTO LUENb-
ta ¥ prr6omoBHbx 30H Mexny Hopserneii u Hanueit B
BoJax Mexgny ocTpoBoM SH-Maiten u I'pennangueit
rpanuLy obpasyer cpefuHHas nuHuA. 3atem Cyn mpu-
BOIMT ONHCAHHE MOPCKHUX paHOHOB, YKa3aHHBIX B ap-
TYMEHTax CTOpoH (myHKTH 11-21).

Ymeepxoerue 6 mom, umo Oerumumayus yxe cywyecmsyem
(nyskTH 22-40)

. OcHoBHOe yTBepXkieHue HopBernu cBOANUTCA K TOMY,
9TO ACTUMHMTAIMA MeEXOY ocTpoBoM SH-Maiten u
I'pennangueit yxe ocymecrsicHa. ITocaencTeueM Mex-
IYHapORHEIX TOTOBOPOB, ACHCTBYIOIHX B OTHOIIEHHAX
MEXAYy CTOpoHaMH, — JABycTOpoHHero CornameHus
1965 roma u XeHeBCKOH KOHBCHUMH B KOHTHHEHTANIL-
HOM menboe 1958 roga ~— ABNseTCA, HO YTBEPAKICHUIO
Hopperuu, onpeznenedye CpeIMHHON JIMHHA B KadecTBe
IPaHHLE! KOHTHHEHTAILHOrO Ielibd)a CTOPOH, U Npak-
THKa CTOPOH OTHOCHTEIBHO pBIGONIOBHBIX 30H Mpef-
craBiseT coboif MpH3HaHME CYMIECTBYIOIHX TPaHMIL
KOHTHHEHTAJILHOro menbga Kak IIPUMEHHMBIX TakXe K
OCYIECTBJICHHIO IOPMCHKLNHM B OTHOIIEHHH phI6ONOB-
CTBa. OTH YTBEPKIEHUA O TOM, 9TO IIPHMEHUMOCTD Cpe-
JUHHOM TENUMHTAIMOHHOM THHHH B OTHOINEHUAX MEX-
Iy CTOPOHAMH JIaBHO IIpU3HAHA B KOHTEKCTE KaK KOH-
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TMHEHTAJIBHOTO HIenb(da, TaK U pEIGOIOBHBIX 30H H YTO
rpaHHIa yXe ONpefeieHa, NOoTpeSyeTcs u3y4uTh B ep-
BYIO o4epenb.

Coznawernue 1965 z00a
(mynxThH 23-30)

8 mexabpsa 1965 roma Hanua 1 HopBerus 3akmodniH
Cornauesye o AeJMMHTAIIMM KOHTHHEHTAJIBLHOTO IIeNpb-
ta. Cratba 1 3Toro Cornamenus ritacur:

«paHuLIeit MeXay 3THMH YacTAMH KOHTHHEHTAlIb-
Horo mensda, B OTHONIEHHH KoTOphIX Hopperng u
JlaHus, COOTBETCTBEHHO, OCYINECTBIISIOT CYBEPEHHBIE
‘TipaBa, ABJIAETCA CPEIUHHAS JIMHMA, PABHOOTCTOAIAN
B KaXIOH Touke OT HImkaifinix Toyek 6a3HCHBIX JIH-
HH#i, OT KOTOPBIX H3MEpPSETCA MHMPHHA TEPPUTOPHAIID-
HOro Mops Kaxnoit JloroBapupaiomeiicss CTOPOHEI»,

B craThe 2 npeiycMaTpHBaeTCs, YTO «B LIENAX HazIexalle-
rO TPUMEHEHHS NpHHIMIIA, MAIOKEHHOTO B CTaThe 1,
TpaHHLIA COCTOHT H3 MPAMBIX JIMHUID, KOTOpBIE B CBOIO
ouepedb ONpPENeNfoTCS BOCEMBIO TOYKAMM, IIEpEUMC-
JIEHHBIMH BMECTE€ C COOTBETCTBYIOITHMH Ie0Je3HYECKH-
MH KOOpIHMHATAMH M yKa3aHHBIMH Ha cXeMe, NpHiarae-
Mol x CornamieHHIo; OIIpenciicHHble TakHM obpa3om
JIMHHMH TIPOXOZAT Yepe3 npoius Cxareppak u dacth Ce-
BEPHOTO MOpS MEXIY MAaTEpHKOBEIMHM TEPPUTOPHAMH
Haunu u Hopserun, HopBerus yTBep»Xaaer, YT0O TEKCT -
cTaThi 1 MMeer oBIIHIf XapaKTep ¢ TOYKH 3peHHA ce-
pHl JelicTBHA, sBisercs Oe3yclOBHBIM H HE COREPXKHT
HHKAaKMX OTOBOPOK M 4TO HacToslllee 3HAYEHHE 3TOro
TEKCTa JOJDKHO CBOXMUTHCH K «CO3AAHMIO ONpeleiCHHOM
OCHOBBI JIIA BCeX TpaHHI], KOTOpBIE B KOHIE KOHIOB
TIPEJICTOMT YCTAHOBHUTBH» Mexay cropoHamu. Ilo ee
MHEHMIO, CTaThid 2, KOTOpas, HECOMHEHHO, Kacaercs
JMIIP KOHTHHEHTAJIBHBIX IIeIb)OB OBYX MaTEpPHKOB,
«MMeeT OTHOINeHWe K demapxayuu». HopBerus nenmaer
BBIBOJ O TOM, UTO CTOPOHHI GBUIH U OCTa¥oTCA IIPHBEP-
KEHHbIMH TIPHHLIMITY CPEAMHHOM JIMHHH, YCTaHOBJICH-
Ho#i mo CornameHuio 1965 roga. Co cBoeit CTOpOHHI,
Janusa yTtBepxJaeT, 4To 3To CornameHHe He HMeEET
TaKoro obmero IPUMEHEHHS H YTO €ro LeNH H 3aJa4dH
3aKJII0YaloTCAd TONBKO B AEHHMMHTAalLMU IponuBa Cka-
reppak 1 yact CeBepHOro Mops Ha OCHOBE CPEIMHHOM
JIMHHMN. ‘

Cyn cunrtaer, uyto wenu u 3agauu Cornamenus 1965
rofia 3aKiII09aJIMCh THIb B 06ecreueHNH AeIMMUTALHH
B npomuBe Ckareppak u uactH CeBepHOI'O MOps, TIe
BCce Mopckoe THO (3a uckmiouenueM «HopBexckoro
xen06a») COCTOMT H3 KOHTHHEHTAIIBHOTO 1eabda Iiy-
6unoit MeHee 200 MeTpOB, M HEeT HMKaKHX OCHOBaHMIk
nonarath, GYATO CTOPOHBI NPEXYCMATPHBAIH BO3MOX-
HOCTb, UTO KOrJa-HHOyInp MoxeT moTpeGoBaThCA rpa-
HHMLIa KOHTHHEHTAJIBHOTO mienbha Mexny I'pernnanaueii
¥ ocTpoBoM SIH-MalieH, nin HaMepeBaiCh IPHMEHATh
cBoe CoralneHne K Taxoif rpaHuLE.

ITocne u3yuenus konrexcra CoraleHHs B CBETE €ro
ueneit M 3axau CyA Takxe NpUHUMAaeT BO BHUMaHHE
TIOCIERYIOUYIO NMPaKTHKV CTOPOH, B 0COGEHHOCTH MO~
CIenyIOmnit MeXIyHaApOIHEIH JOTOBOP B 3TOi Xke 06-
JacTH, 3akmoueHHBIt B 1979 rogy. OH cumraer, 4ro
ecau 661 nenp Cornamenus 1965 roga 3akiioyanach B
obecrieyeHHH NMPUBEPXXEHHOCTH CTOPOH CPeIUHHON JTH-
HHUM BO BCeX NOCHEAYIOIMMMX CAYYasX JCAUMHTALUH
mensda, TO Ha Hero aenanach 6 cchlika B Cornaie-
Huu 1979 roma. Taxum obpa3zom, Cya cuuTaer, uTO
Cormamenue 1965 roga He IpuBeNo K JelIHMHTAaLHU
KOHTHHEHTAJIbHOTO enbdha Mexpy I['pennanpueif u
ocTpoBoM SIH-MaiteH 110 cpeiMHHOM JTMHUH.



JKeresckas KOHBEHYUA 0 KOHMUHEHMANTbHOM uienbpe
1958 200a
(nyHkTel 31-32)

Kax npelcraBisercd, NpaBUIBHOCTh YTBEPXKIEHHSA O
TOM, 4TO B cooTBeTcTBHH ¢ KonBennueit 1958 rona rpa-
HHI]A KOHTHHEHTAJIBHOTO Lienbda 110 cpeIHHHON THHHH
Mexay I'pemnanaueii u octpoBoM SH-Malien yxe «cy-
[IECTBYET», 3aBUCHT OT TOTO, pH3HaeT Ju CyX Hanuuue
«0COBBIX O6CTOATENBLCTBY, NMPENYCMOTPEHHHIX B 3TOM
KoHBeHUMH, — BOIpPOC, KOTOPHIA OyIeT paccMOTpeEH
noagHee. [loatoMy Cyn nepexoIuT kK aApTyMEHTaM, BEI-
nBurasg xotopble HopBerus HCXOZUT H3 IIOBEAEHHA
CTOPOH, H B HaCTHOCTH, JaHuu.

ITogedernue cmopoH
(nyHxTs1 33-40)

Hopperus yTBEpXKZAaeT, YTO CTOPOHBEI JaBHO, IO
MeHblIIeit MEpe OKOJIO JECATH NIET Ha3all, CBOMM «06IIHM
MOBEACHHEM) TIPH3HANM ITPUMEHHMOCTE JIEIMMHTALMH
110 CpEAMHHO JIMHHM B CBOMX B3aMMOOTHouleHHsX. Cyx
OoTMeuaeT, 4TO B 3TOH CBA3M clleflyeT B IIEpBYIO o4depeab
PaccMOTpeTh NoBedcHHe JlaHuH.

Cyn ue y6exaeH B ToM, ¥r0 Yka3 JlaHuu oT 7 HIOHA
1963 roga 06 ocymecTBIeHUH CyBepeHuTeTa [JaHMM B
OTHOIIEHHH KOHTHHEHTAILHOTO 1enbga MoATBEPKAAET
NpaBOTy apryMeHTa, KoTophlii HopBerus CTpeMMTCHA
060CcHOBaTH TOBENEHHEM CTOpOH. 3akoH Januu ot 17
nexabps 1976 roga vnu FicnolHHTENBHOE MIOCTAHOBIE-
Hue oT 14 mas 1980 rozga, npMHATOE B COOTBETCTBHH C
3TUM 3akOHOM, TaKxe He 00A3bIBaloT JJaHHIO NpH3Ha-
BaTh TPaHHMLY II0 CPeIHHHON JIMHHH B 3TOM paitoHe.
Cornamense ot 15 wrous 1979 rona Mexay cTopoHaMH
0 JeNMMMMTAlLlMH MopcKoil rpaHuusl Mexny Hopseruei
1 dapepckHMH OCTpOBaMH He ob6a3riBaeT [auuio npy-
3HABaTh TPaHUNY [0 CPEAHWHHOMN NMHHMH B COBEpIICHHO
HHOM paiione. He nmpoTHBOpeumIH no3uuuu JaHuu u ee
3asABIICHMsA, CAENAHHBIE B XOA€ OUIUIOMAaTHUECKHX KOH-
takTOB H Ha Tperbeit KoHdepennun OpraHusanuu
O6nenuneHHBIX Halnii mo MopckoMy mnpasy.

TToxsoma utoru, Cya NpUXOAMT K BLIBOAY O TOM, 4TO
Cornaulenye, 3aKIIOUEHHOE MexIy CTOpoHaMu & Je-
kabpa 1965 roma, Hemb3fd MCTONKOBBIBaTH KakK O3Ha-
yarolee, Mo yTBepxkaeHHio HopBerumn, 4TO CTOPOHBI
yKe ONpeNeHIH TPaHULy KOHTHHEHTAIIBHOTO LIenbda
KaK CpeMHHYIO IMHHWIO Mexay I'pennmannuedl K ocTpo-
BoM SIH-Maiien. He Moxer CyZ cormacurbCcs H C TEM,
4TO MOJIOXKEeHUIO NyHKTa 1 craTei 6 Konpenunn 1958
rojia cliefiyeT NpHAABATb TaKOe 3HAUCHHE, KaK eclH Gl
OHO IO3BONIATO CAENaTh BHIBOJ O TOM, YTO B COOTBET-
CTBMH ¢ 3ToM KoHBeHIMeH cpelHHHasA JIHHHA YKe SBiA-
ercs TpaHunell KOHTHHEHTAIBHOro menbda MeXIy
I'pennanaueit u octpoBoM Sn-Maiten. Henbas crenatsb
Takoif BHIBOJ M HA OCHOBAHHM NOBEACHHS CTOPOH B
OTHOLICHWM TPAHMIEI KOHTHHEHTAIBHOTO menb(a H
priGonoBHOM 30HBI. TakuM obpasoM, CyA He CUMTaeT,
4TO rpaHHIA IO CPEANHHON JIHHHH YK€ «CYIIECTBYET»,
PaBHO KaK M IPaHHIA KOHTHHEHTAJILHOTO menbdha Win
pbibonoBHOM 30HEI. B cBA3u ¢ 3tHM Cyq NIPHCTYNAET K
H3YYeHHIO MIpaBa, IPHMEHHMOrO B HACTOAIleE BPEMA K
BOIIPOCY O AeIMMHTAlMH, KOTOPHIH BCe cule He pellleH
CTOpOHaMH.

ITpumenumoe npaso
(nyHkTH 41-48)

Cyn oTMedaer pa3sHOTIIACHA MEXAY CTOPOHaMH IO
BOIPOCY O TOM, CKOJIBKO TpebyeTca JenMMHTalHOHHBIX
IIMHHMI, OHA WM [BE, TaK Kak JJaHus IPOCHT «CAMHBYIO
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AMHHIO OeTHMUTALMH DHIGOIOBHON 30HBI M palfoHa
KOHTHHEHTAJIbHOTO 1enbda», a HopBerusa yrpepxaacr,
YTO CpeUHHAsA JIMHUA o6pa3yeT paHULy JUIA NeTHMH-
TAaIlMH KORTHHEHTAIBHOTO menbda, a Takxke Npencran-
nseT coboit rpaHHUY IS JeTMMHTalUMH piGonosHOM
30HEI, TO €CTh, YTO [BE IMHHH OyIyT COBNAJATh, HO /IBE
rpaHHIE! KOHUENTYaNbHO OCTAHYTCSA Pa3HBIMH,

Cyn cceUlaeTcs Ha 1eno O 3amuBe MaH, B KOTOPOM
€ro TIPOCHIIH OTIPEEUTh «HAMpaBlicHHe eOUHON Mop-
CKON TpaHMIBI, pa3delfOmel KOHTHHEHTAIbHBIH
mensd U peibonoBusie 30HE KaHamel 1 CoetHHEHHBIX
IIItatoB AMepuku». Cya OTMeYaeT, 4T0 B HACTOAIUEM
Jelle OH HE YIOJIHOMOYEH — H HE CBS3aH —- KAaKHM-IH-
60 corjalmeHHeM O €IHHOW rpaHuue ABOHHOIO HajHa-
YeHMsA M UTO OH yXKe NPH3HAI OTCYTCTBHE Kako#-nmnGo
paHee YCTAHOBNEHHON TIpaHMUBI KOHTHHCHTAJIBHOIO
wensda. [TIoaTOMy OH MMPORXONKAET H3YUCHHE IPHMEHH-
MOTO IIpaBa [0 JBYM OTOEIELHBIM HAIpPaBACHUAM: MO~
cnenctsuit crarey 6 KonseHuuy 1958 rosa B cirytae ec
TNIpUMEHEHHUS B HACTOSAIIEE BpeMs B OTHOIICHHH JIENHMH-
TAIlMM TPAHMIBI KOHTHHEHTAJBHOTO Wenb(a, a 3aTeM
[IOCJIEICTBHI MpHMeHeHUs OOBIYHOrO NpaBa, peryiaH-

pymoiero pblﬁOJ]OBHble 30HBIL.

Cyn nanee OTMEYaer, YTO NPHMEHHMOCTE KOHBEHIMK
1958 rozma K JeIHMHTALMM KOHTHHEHTAIBHOIO menbja
B HacrofuieM Jele HE O3HagaeT, 4To CTaThio 6 3TOl
KOHBEHIIMH MOXHO MCTOIKOBBIBAaTH H IPHMEHATD TH60
fe3 cchbiKM Ha O6BIYHOE MpaBo, peryaMpyomee 3roT
BOIIpOC, JIK60 abCOMOTHO HE3aBHCHMO OT TOT'O ¢axra,
4TO rpaHHIla peIGONOBHON 30HB B 3THX BOAAX TaKike
Haxomurcsa rnoj BompocoM. Ilocie u3ydeHMA Npere-
IEHTHOTO TpaBa B 3TOM o6ractH M noloxeHuit Kon-
BeHIy Opranusanuu O6beanHeHHbx Hauuit o Mop-
ckoMy mpaBy 1982 roga Cyn oTMedaerT, 4TO H3NOXEHHE
(B 3THX IOJIOXEHHAX) «CIIPABEAINBOTO PEMECHHA» B Ka-
gecTBe LesM moboro mpouecca ASTHMHTaIHR OTpaxacT
Tpe6oBaHKA 0GEIYHOTO NMPaBa B OTHOIICHHH NCIHMHTA-
MM KaK KOHTHHEHTAJIBEHOTO menbda, TaKk H MCKIMIOYH-
TeIBHBIX IKOHOMHYECKHX 30H. '

Bpemennas cpedunnas munus
(rmyHKTHI 49-52)

Tlepexona B NeEpBYIO O4Yepenb K BONMPOCY HEIHMHTA-
LM KOHTHHeHTanbHoro menkda, Cya NpH3HAET, YTO Ha
ocHome xak craTh 6 KomseHumu 1958 rofa, Tak H
o6pIuHOrO IIpaBa, Kacaromierocd KOHTHHCHTAaJIbHOIO
miensda, HenecoodpasHo HauyaTh C MPOBCACHHA BPEMEH-
HOH CpEeIMHHOI JIHHHM, a 3aTeM 3a]aThCid BOIMPOCOM,
TpebyloT M «ocobble OGCTOATENHCTBAY Kakoi-m6o
KOPPEKTHPOBKH WIM HM3MeHeHHs 5ToH smHuu. Ilocne
H3YYeHHA COOTBETCTBYIOMIMX MPELEACHTOB, KacaloNHx-
¢ MeTUMUTALHM peiGONOBHEIX 30H, Cyay npencrasis-
eTcd Lenecoobpa3HEIM B HACTOANIEM Jiefle, HauaThk Npo-
11ecC JeNHMHTALMH C TPOBEICHHA BPEMEHHON CpelHH-
HOHf JMHMM B OTHOIIEHHH KaK KOHTHHEHTaJIbHOrO
mensbda, Tak ¥ prIGOIIOBHEIX 30H.

«Ocobble obcmosmenscmear u «coomsemcmeyioujue 06-

CIMOoAMeNLCMear
(nyHKTHI 54-58)

CyJ Jajiee OTMEYAET, YTO eMY HAJUICKHT H3YUHTh Ka-
Kbl OTASNBHBIA QaKTOp 3TOrO AeNa, KOTOPHIl 1M03Bo-
nan 6l MpeAnonarath KOPpeKTHPOBKY HIIH H3MCHEHME
BPEMEHHO TIPOBEJCHHON CpEIMHHON THHHK. B KaxjoM
OTHENEHOM ciyyae Lelb JODKHA 3aKTI0IaThCs B NOCTH-
KEHHH «CNpaBelIMBOro pesynsratan, C 3TOM TOYKH:
spennda Kousenuus 1958 rofa TpeGyer HIyHCHHE «OCO- -




651X 0OCTOATENLCTBY, TOTHA KaK OOBIYHOE HPABO, OCHO-
BaHHOE€ Ha NPHHILIMIAX CIpPABENIIHBOCTH, TpebyeT H3y-
YEHHS «COOTBETCTBYIOIIHX OOCTOATENBCTRY.

Ionatue «ocobsle oGeToATENRCTBAY GEUIO BKIIOUEHO
B XeHesckue xoHseHuuu 1958 roga o teppHTOpHAND-
HOM MODpe U npuieraoueit 3one (crates 12) H 0 KOHTH-
HEHTaIbHOM 1Ienbde (MyHKTH 1 1 2 cTaThu 6). 370 MO~
HATHE OBUIO M OCTAETCA CBA3AHHBIM C METOJOM PaBHOIO
OTCTOSTHHS, PACCMATPHUBAEMEIM B 3THX KOHBEHIMAX. Ta-
KMM 06pa30oM, OYEBMIHO, YTO ocoOble 0bCTOATENLCTBA
~— 3TO TaKue OGCTOATENbCTBA, KOTOpble MOTYT HMCKa-
3UTH PE3YNLTAT, TOJYUYCHHRI MyTeM HekBalmu(UIHpPO-
BaHHOTO NPHMEHEHHA IPHHIMIIA PABHCTO OTCTOSHUA. B
obImeM MexTyHapOJHOM IpaBe HUCIONB3YEeTCS TOHATHE
«COOTBETCTBYIOIHe OOCTOATENECTBAY. ITO HOHATHE
MOXHO OIpeNelHuTh KaK (hakT, KOTOpHIH Heobxomumo
YUYHTEIBATE B Npollecce NEAMMHTALHH B TOH Mepe, B Ka-
KOH OH 3aTparMBacT IpaBa CTOPOH Ha Olpe/encHIbIe
MopckHe padoHbl. X0TH BONOPOC O PACCMATPHBAaEMEIX
TIOHATHAX — 3TO BOMPOC KaTeropHH, pa3NuyHBIX IO
CBOEMY IIPOMCXOKIEHHIO M Ha3BaHHIO, HabIofaeTcs He-
H36eXHAK TEHIECHIMA K ACCHMHIALINY MOHATHIA «0coOBIe
06CTOATENBCTBAY 110 CMbICiy craThi 6 Konsennun 1958
rojla U «COOTRETCTBYIOMIHUE OGCTOATENBCTBAY» COTJIACHO
OOBIYHOMY IMpaBy, HO IHWIb IOCTONBKY, ITOCKOJNBKY
HMMeeTcd B BHAY, 4TO 00a BHIOA 3THX OOCTOATENBCTE YIH-
THIBAIOTCA C LENBI0 COeiicTBOBATh HOCTHXEHHIO CIIpa-
BeUIHBOTO DPe3ynbTaTa. JTO HOKHO OBITH 0COOEHHO
OYEBHTHO B OTHOLIIEHHH IPOTHBOIIONOXHEIX NMOOEPEXIi,
rze, Kaxk ObLIo BHAHO, TeHAEHINA OGLIYHOTO Npaga, mo-
BOGHO NONOXEHHIM CTaTHH 6, CBOJHIIACH K TeOpeTHUe-
ckoMy OGOCHOBAHHUIO CPEAMHHOM JIHHHM KaK Bexymuei
prima facie kK JOCTHXEHMIO CIpaBEAINBOTO pe3yabTaTa.

3atem Cyz nepexoRuT K BOIIPOCY O TOM, TPeOYIOT JIH
06CTONTENBCTBA HACTOANIETO AENa KOPPEKTUPOBKH MU
HM3MEHEHHUA 5T0¥ JIMHUM C YYETOM apryMeHTOB, NpHBe-
IeHHerx Hopserueit nnga o6ocHOBaHHS CpeIMHHOH IH-
HUM, H OOCTOATENBCTB, Ha KOTOPHIC CChlManach Jauus
npu ob6ocHoBaHMH 200-MHIBHOI TMHHH.

Hepagencmao @ npomasceHHocmu NPUOPedCHbIX NOROC
(nynxTer 61--71)

IepBriM dakTOpOoM reodusnyeckoro xapakrepa, kKo-
TOpBI TaKke cTall Haubosee OYeBHOHBIM B apryMeHTa-
iy - JIaHUM OTHOCHTENIBHO KaK KOHTHHEHTANBHOIO
menbda, Tak ¥ pHIGONIOBHOM 30HbI, SBJASTCA HCPaBeH-
CTBO HIIH HECOpasMepHOCTh B NPOTHKEHHOCTH «COOT-
BeTCTBYIOLTUX [106epexuii.

JemMirays no CpeIMHHOM JIMHHM MEXIY IIPOTHBOIIO-
JIOXKHBIMH TPUOPEXHBIMU TI0JIocaMH prima facie npuBo-
JHUT B 1IETIOM K JOCTHXEHHUIO CIPaBEIIUBOTO pe3yNbTara,
0coOeHHO eclIH 3TH MoGepeXbps MMOYTH Napallie/bHEL.
TeM HEe MeHee BCTPEIAIOTCA CHTYANUH — IIPUMEPOM O/1-
HOW M3 HHX SBIISETCA HacTosllee NeNo, — KOTAa COOT-
HOIleHHEe MEXAY IIPOTSHXCHHOCTBIO COOTBETCTBYIOIIMX
robepexxuit 1 MOpPCKHMM paitoHaMu, 0Opa3oBaHHBIMH
HMH IIyTeM [OpHMEHEHHS METOJA paBHOTO OTCTOSHNA,
HaCTOJBKO HECOpa3MEpHO, YTO OLUIO NMpHU3HAHO Heob-
XOJUMBIM IIPHHSTH BO BHHMAHHUE 3T0 0OCTOATENBCTBO
Ju1s obecredeHus CpaBeUIMBOTO peELIEHUS.

B cBere peiictByromero npeueneHtHoro Ipasa Cyn
TIPUXOJUT K BBEIBOY O TOM, UTO PE3KOE HECOOTBETCTBUE
B OPOTDKEHHOCTH COOTBETCTBYIOMINX TPHOPEXHEIX MO~
Joc B HacTosmeMm fene (KoTopoe GBUIO OIpEAENeHo
npubnusurensHo Kak 9 (g I'pernnanmum) k 1 (ona ocr-
posa Sn-Malien)) npencraBnser coboit ocoboe oberos-
TENBCTBO IO CMbICAY NMyHKTa 1 craThu 6 KoHBeHIMH
1958 roma. AHasOTMYHBEIM 06pa30M B OTHOIIEHHH PHI-
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GonopueIx 308 Cyl CYHTAET, YTO NPHMEHEHHE CPEIHH-
HOM JHHUM BeJET K MONYUYEHHIO IBHO HECTIpaBelTHBLIX
pe3yNpTaTOB.

Orclofia cneayer, 4To B CBETE HECOPa3MEPHOCTH IIpo-
TOKEHHOCTH TO6epexuit CPeIMHHYIO IIHHHIO CIEIyeT
KOPpPEKTHpPOBATh MM M3MEHATh TaK, UTOOH JeIHMHTA-
ISl TPaHMNBL OCYIIECTBIsUIach OMMie k mobepexnio
octpoBa SIH-Maiten. TeM He MeHee TOKHO OBITH SICHO,
9TO €CIM YYHTHIBATH Pa3NHUHe B NMIPOTAKEHHOCTH IIpH-
GpexHsx monoc o6eHX CTOPOH, TO 3TO HE O3HAaYacT
NpUMEHEHHS METOMA KETMMHTAIIMH HA OCHOBE IIPAMOTO
M MaTeMaTHYECKOro IPHMEHEHHA COOTHOIIECHHUS MEXIY
NPOTKEHHOCTBIO 1PHOpEKHOH IONOCH BOCTOYHOH
T'pernasnuu u ocrpoa SJu-Mafien. 9TH obcTosTeNbECTBA
He TpeGyIoT Takke, 4Tobbl Cya MoAOepKHBall yTBEPKAC-
nue JaHHH 0 HEOOXOMHMOCTH IIPOBECTH IOrPaHUYHYIO
muanio B 200 MUNAX OT GasuCHBIX JIMHUA nobepexni
BocTOo4HOH I'peHnaHIuy, 4TO O3HAYaeT JeIMMHTALHMIO,
B MaKCHMAIJILHOM CTeltleHH yJIOBIETBOPAIOINYIO TIPUTA3a-
HMA J[aHMM HA KOHTHHEHTANBHEIH 1enbd H prGonoB-
Hyro 30HYy. B pesynprate Takoit Zenumuranun Hopse-
TMH JOCTaNachk OBl JHINBb OCTATOYHASA YacCTh «paiioHa,
OTHOCAMIETOCA K CIIOPY O MeMMMHTALUN», KaK 3To GplIo
onpeaeneno Manmeif, JenMMUTARUA B COOTBETCTBHH C
200-MHUIBbHON NHHMEH, H3MEPEHHOH OT mobepexns BOC-
ToyHOM ['periiaHANM, MOXKET ¢ MaTeMaTHIECKOH TOYKH
3peHHs MMoKa3aTeCq Hoee CIpaBelIUBO, deM AETUMH-
TalHs, OCYIIECTBIEHHAaA Ha OCHOBE CPEAMHHOHN JHHMH,
YUUTHIBaS HECOpasMEpHOCTh B IPOTSKEHHOCTH IpH-
OpeXHBIX TOJIOC; OXHAKO 3TO He O3HAYAET, YTO JOCTHI-
HYTHI/ pe3ynbTaT CIpaBelIHB caM 1o cebe, a HMEHHO
CIPaBEINIMBOCTD SBISETCA LIEJIbIO 060 JeTMMUTALIH
MOPCKOI'0 IPOCTpaHCTBa HA OCHOBE Npapa. B sToit cB4-
3u Cyn oTMevaeT, uTo obepexne ocTpoBa SH-MaiieHn B
HeMeHbIeif cTeneHy, 9eM nobepexse BOCTOUHOM ['pen-
TaHOMH CO3OAET TIOTEHI[MANBHEIA MpaBOBOM THUTYN Ha
MOpPCKHe pailoHbI, NpU3HaHHBIE OOBIYHBIM NPaBOM, TO
eCTb B [IPHUHIIMIIE paHOHBI, PACIONIOKEHHEIE B Mpelenax
200 Munb oT Ha3UCHBIX IHHHI ero nobepexbs. Brime-
ncude Hopseruu nume oCTaTOYHOTO pailoHa mocle
TIOJTHOTO 3aJefiCTBOBAHUS BOCTOYHOro nobepexobs I'peH-
JalTMH [TOMHOCTBIO TIPOTHBOPEUIO Ol 1IpaBaM OCTPO-
Ba SIH-MaiieH # TpeGOBaHUAM CIIPaBEJIMBOCTH.

TaxuM o6pa3oM, Ha TaHHOM 3Talle aHAIHMTHYIECKOTO
paccMoTpenua gena Cyn cuMTaeTr, YTO HM CpeOMHHaA
muHudA, HY 200-MHUIBHAS JIMHMS, W3MEpeHHas oT nobe-
PEeKbSl BOCTOWHOH I'pEHNIaHIMM B COOTBETCTBYIOIIEM
palioHe, He JOJDKHBI IPH3HABATECA B KA4ECTBE TPaHHIEI
KOHTHHEHTANBHOro melbda WK peibonoBHoiH 30HE. H
CIIEOBATENIPHO, TIOTPaHUYHAs JIMHHUS JONKHA IpOXO-
JUTh MEXIY STHMH ABYMS JIMHHAMH, YKa3aHHBIMU BbI-
1Ie, ¥ pacroyaraTbcd TakKUM o6pa3oM, 4ToGbI IIPHHATOE
perieHne 060CHOBHIBAJIOCH 0COOEIMU 06CTOSTEILCTBAMH,
nmpenycMoTpeHHbBIMH KoOHBeHIMEN 0 KOHTHHEHTATEHOM
menbhe 1958 roma, u GBUIO CpaBEOAMBEIM C TOYKH
3pEHUS TIPHHIMIIOB ¥ HOPM OOBIYHOIO MEXAYHapon-
Horo npasa. IToaToMmy clieqyromuM Ha pacCMOTDEHHH
Cyma 6yger BoIpoc 0 Jpyrux ob6CTOATENBCTBAaX, KOTO-
PHIE TAXXKe MOTYT BIMATh Ha IPOXOXKIEHHE MOrpaHHY-
HO¥ NTMHUH.

Hocmyn k pecypcam
(nyHxTEL 72--78)

3atem Cy[ nepexoiuT K BONPOCY O TOM, ABNAETCA JIH
JOCTYN K pecypcaM B palOHE B3aMMHBIX IIpeTeH3Hi
thakTopoM, UMEIOIUM OTHOMIIeHHe K AenumuTtauuy. Ilo
CYIIECTBY, CTOPOHE! BCTYIMIM B CIIOP W3-3a JOCTYIa K
PBHIGHBIM pecypcaM, IPH 3TOM OCHOBHBIM OOBEKTOM



npomeicia sBiaAercAd MoiBa., Takmm o6Gpasom, Cyny
TNIPeACTOMT OTPENEIMTh, Tpebyerca Mu kaKkoe-Tu6o H3-
MEHEHHME WIH KOPPEKTHPOBKA CPEAMHHOM JIMHHUM KakK
rpaHHLB PbIGONOBHOY 30HEI MUl obecreueHHs Crpa-
BEJIHBOTO NOCTYIIA K pecypcaM MOMBEL,

CyRy npeAcTaBIAeTCs, YTO CE30HHas MHTpallHs MoH-
BBl MpeIcTaBngeT coGoH cxeMy, LIEHTPOM KOTOpOH K
cepepy OT 200-MHIIBHOM JIHHHM (Ha KOTOPYIO IIpETEHTY-
er Mcnanous) MOXHO Ha3BaTh IOXKHYIO 4acTh paifoHa
B3aUMHBIX TIpETCH3H, paclloNoXeHHYI0 HNpHOIH3UTEb-
HO MeXIy 3TOi TMHHEH N Napaenblo ¢ KOOpAUHATaMU
72° ceBepHOi IIMPOTEI;, 3TOT (aKT JODKEH HAHTH OT-
pakeHHe IIPH AEIHMHTALMH pbi6010BHOM 30HBL. Ode-
BMIHO, YTO HMKaKas AEIMMHTALMA I'PaHHI[ B 3TOM
pailoHe HE MOXET EXETOJHO TapaHTHPOBATh KaXTOH
CTOpOHE HaJH4He NPHIORHOTO MIA MPOMEICIA Kojluye-
CTBa MOIBEI B 30HE, OTBEICHHOM eif aToit minueil. Tem
He Meree Cyq nojaraer, 4T0 CpefAMHHAs JHHUA MPOXO-
IUT CIMIIKOM JajJeKo B 3aMafHOM HalpaBIEHHHM M 3TO
He TI03BONsAeT I'apaHTHpPOBaTh JlaHMM CIIpaBelIHBBINA
JOCTYII K 3amiacaM MOMBEI, ITOCKOJIBKY B JaHHOM Clyuae
x Hopserun oTxomun 65l Bech pafiOH B3aUMHBIX NPETEH-
3uii. TakuM o6pa3oM, U MO 3Tol NMPHUIMHE CPeAHHHAs
JIHHHA HYXaeTc B KOPPEKTHPOBKE M IIEpeMEIlleHHH B
BOCTOUHOM HampapineHHH. Cyl Takxe IIpH3Hal, YTO,
XOTS NbIBL NpEACTaBIAIOT coboil 3HauMTeNbHOE Ce-
30HHOE MpeNATCTBHE AJiA JOCTyNa K BoJaM, OHM He
0Ka3bIBAIOT CYIECTBEHHOrO BIMAHMA Ha JOCTYI K MMTI-
PHPYIOIIMM PHIGHBIM PECYpCaM B I0XHOH qacTH pafoHa
B3aUMHBIX TIpETEH3Hi.

Hacenenue u 3k0HOMUKAQ
(nynkrst 79-80)

ITo mMuenuio JJaHuH, NpH OCYLIECTBICHHH JeTHMHTA-
LHH CJIEAYeT YYMUTHIBATH H 3HAYHTENbHBIC DPa3IHYHA
Mexgy Ipewnanmueit 1 octpoBoM SH-MaiieH ¢ TOUKH
3pEHHA JIeMOTpaHIeCKOro M COLHanbHO-3KOHOMHUYE-
CKOro (pakTOpOB.

Cyn oTMeuaeT, YTO OTHECCHHE MOPCKHX paifOHOB K
TEpPUTOPHM TOT'O MM HHOIO TrOCYAapCTBa B LIENAX HX
MOCTOSHHOTO 3aKpellIeHUs 38 HUM SBISETCH NPaBOBBIM
IpOLIECCOM, OCHOBAHHBIM MCKJIIOYHTENBHO HA MajJHYHH
6eperopoit TMHHUM y AaHHO# TeppHTopuH. Cyn B Ha-
CTOAINEM CIIOpe HAIIOMHHAET O 3aMedaHHsX, CACTaHHBIX
HM 110 Cy4Yalo AeMMMHTALMH KOHTHHEHTAIBHOIO Ieb-
da B felle o KonmuHeHmanvHom wensche (Jlusuiickas
Apaberas Jocamaxupus/Manema), a IMEHHO O TOM, YTO
COOTBETCTBYIOIEE SKOHOMHHYECKOE [MOJIOXKEHHE IBYX
TaHHBIX TOCYJApCTB He NOIDKHO BIHATL Ha AEIHMHTa-
LIMIO TakK, 4To6Bl pailoH KOHTMHEHTAIBHOrO Iebda,
CUMTAIOMHICA TIPMHAUIEXAINUM MeHee GoraTomy M3
3THX JBYX TOCYNAapcCTB, GBI KakuM-TH60 o6pa3oM yBe-
IHMdeH B TIOpsiiKe KOMIIEHCAllMH 60Jee HM3KOro KavecT-
Ba €ro 53KOHOMHYECKHX PECYPCOB.

Takum o6pa3omM, Cyzx IPUXOIHT K BRIBOXY O TOM, YTO
NPH OCYIIECTBICHHH ACIHMUTAIMH B HACTOSIIEM Hele
HeT OCHOBaHMI paccMaTpHBaTh OTPaHHYEHHYIO HHC-
JEHHOCTh HacelleHHd ocTpoBa SIH-MaileH WM COUH-
abHO-5KOHOMHUECKHe (akTOphl Kak o6CToATeNnberBa,
KOTOpBIE ClIeayeT IPUHUMATE BO BHHMAHMUE,

Bezonacnocms
(myuxkr 81)

B cBasu ¢ npurasaHuaMu Janun Ha 200-MuibHyIO
30Hy, HCUHCIIAEMYIO oT BeperoB I'pernanauu, Hopserus
YTBEPXKIAET, YTO «NPOBeNcHHE rpaHMLBI 6Ixe K oA-
HOMY rocylapCTBy, YeM K ApyroMy, osHadajo Obl He-
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CNIpaBEAIHBOE OrpaHHYCHHE BO3MOXKHOCTH [IEPBOIO
roCyJapcra 3aliMIaTE MHTepeckl, Tpebylomue TaKoil
3aIUTEI».

B nene JTusus/Mansma Cya npu3Hal, 4TO

«IeTHMHTALMA, KOTOpAad 6yJEeT OCYyWIeCTBIATLCA B pe-
3yNbTaTE IPHUMEHEHHS HACTOANIEro penieHus, ...He Ha-
CTONbKO NpHOIIKeHa K GeperaM KaXmoH M3 CTOPOH,
uTo6B! YAENATH BOTIpOcaM 6€30MacHOCTH 0C000e BHH-
MaHHe B HacToseM aene» (I.C.J. Reports 1985, p. 42,
para. 51).

Cya IpHHAN aHANOTHMYHOE PElICHHE H N0 HACTOMME-
My Helly B OTHOLICHHH ACTHMHTALMH, O 9eM OyleT CKa-
3aHO HUXKE.

ITosedenue cmopon
(myHkTHI 82-86)

JlaHMA YTBEPXKAAET, YTO BECHMA CYIIECTBEHHBIM hak-
TOpOM IIpH BHI6OpE COOTBETCTBYIOILIETO Crocoba menu-
MHTallMH ABJIAETCA NOBEJEHHE CTOPOH, €CIIH TaKOoe Io-
BEHCHHE CBHACTENBLCTBYET O TOM, 9TO TOT HAH HHOM
KOHKPETHEIH CrIoco6 MoxeT 06ecreuuTh cripaBeIuBbi
pe3ynsTaT, B a10# cBs3H JaHug CChbUTACTCH Ha NETHMH-
TalMI0 MOPCKOT0 MpocTpaHcTBa Mexny Hopsermeit n
Hcnaunueit 1 Ha TMOTpaHHYHYIO JTMHHIO, TIPOBEACHHYIO
Hopserueit Mexmay KOHOMMUECKOH 30HOM MaTepHKO-
Boit yactu HopBeeruu M priGo0XpaHHOM 30HO# apxume-
nara Cansbapxn (octpos Menpexuii — BrépHeiia).

Yto Kacaercd ocTpoBa MeaBexmif, TO 3Ta TeppHTO--
pMA HAXOMHMTCA B paiiOHe, HE OTHOCAINEMCS K paHOHy
B3aHMHBIX IIPETEH3HH, TOVIEKAIEMY B HACTOAIIES Bpe-
M3 JeTMMUTAIMH. B cBs3u ¢ atuM Cyn oTMedaer, 4TO Ha
CTOpOHY B CIIOpE He MOXET OBITh BO3MIOKEHO HHKAKOro
NpaBoBOro o6g3aTenbCTBA NMpHOEraTh Ui yPeryaupo-
BaHHA 3TOrO CIOpa K KaKOMY-TO KOHKPETHOMY pellie-
HHIO, paHee MPHHATOMY €10 B MHOM KoHTekcre. YTo xa-
caerc ACAMMHTAIMH TEpPHTOPHANIBHBIX BOX MEXIY
Mcnanaueit 1 Hopseruet, To MeXIyHapogHoe MpaBo
VIS TOCTHKEHHS CTIPABEJIMBOTO pElICHH He TIPEANUCH-
BaeT OTAABATH NPENMNOUTEHHE MCIIONB30BaHHIO EIUHCT-
BEHHOTO crioco6a JelIUMHTAIHA MOPCKOTO IPOCTPAHCTBA
IPHMEHHTENBHO K YCTAHOBIEHHIO MOPCKHX TPaHHI, €O
BCEX CTOPOH OCTpOBa HIIM Ha IPOTsDKEHHMH Beell npu-
GPEXHOM MONIOCH KaKOro-IH60 KOHKPETHOrO TOCYAapCT-
Ba, BMECTO TOTO 4TOBBI BOCMONB30BaThCA (NIpH XKela-
HMH) pasIMYHBIMH CHCTEMaMM IEIHMUTAlMH pPa3sHBIX
gacTeit nobepexps. CrnenoBaTelbHO, IIOBEAEHHE CTOPOH
BO MHOTHX ¢JIy4afX He BIHAET Ha TaKyIO ACTHMUTALHIO.
Mo atum mpuyunaM Cyx 3aKmodaeT, 4To NoBeicHHe CTOo-
POH He ABsAeTCA (JaKTOPOM, KOTOPBIH MOT GBI NOBIHATL
HAa OCYLIECTBJIEHME NeJIMMHTALMH B HAaCTOALIEM JgjIe.

Onpedenenue OeuMUMAYUOHHOL TUHUY
(miynkTot 87-93) .

3aBepHIMB, TAKMM 06pa3oM, H3YdeHHE reOpH3HIECKHX
H JXpyrHX O6CTOATENECTB, NPEACTABICHHBIX €My B Kaue-
cTBe (HaKTOpPOB, KOTOpHIE LieNecoo6pasHo MPHHAThL BO
BHHMAaHHE B LIEJIAX OCYIUECTBIICHHS ACIIMMHTAUMH KOH-
THHEHTANBHOTO Ielb(a 1 prIGONOBHEIX 30H, Cya npH-
XOIMT K BEIBOXY O TOM, UTO CPEAMHHYIO THHHIO, Bpe-
MEHHO TIPHHATYIO 1A 0OOHX ClyyacB KaK peIeHHE Ha
NIEPBOM 3Tale JeMMHMTALIHH, CIENYeT CKOPPEKTHPOBATh
WM M3MEHUTH TaK, uTo6bl B pe3ynnTaTe JlaHHH OhLT
oTBeieH Gonee KpyINHHIE palloH MOPCKOro IpPOCTPaH-
CTBa N0 CPaBHEHHIO C TeM, KOTOpHIH OTBOAMICH ei
NEpBOHAYANBHON CPeAHHHON THHHMEH. OnHako, THHHA,
nposeaenHas Jauueit B 200 MOPCKMX MHIAX OT Ga3smc-
HEIX JTHHHil BocTodHoro no6epexbs 'pewnanany 6slia



6H cIMmMKOM Hec6anaHCHPOBaHHOM KOPPEKTHPOBKOH H
nMena Obl HecmpaBeZiuBbie mocnefncTBuA. Ilosromy,
JESMMMHTAIMOHHAS JTMHAA JOJXHA ORITh MpOBEAEHA B
npenenax paiffoHa B3aHMHBIX NPETEH3HH MEXIY JIMHUSA-
MM, TIPELIOXKEHHBIMH Ka)XHod M3 CTOpoH. B cBsi3M ¢
3tuM Cya npucTynaer K H3ydeHHIO BONpoca O TOYHOM
pacloNIOXeHHH YCTaHABIMBAEMOI! THMHHH.

CyJx cumTaer, 4T0O eClIM OH OTpaHHIHTCH 0603HaUCHH-
€M JIMIIE O6MIMX OPHEHTHPOB, YKashIBAIOIIHX Ha TO, Ka-
KMM 06pa3oM clieqyeT OMNpefensirsh ACTHMHTalHOHHYIO
JAMKEMIO, OCTaBHB 3TOT BOIIPOC IS JAIbHEHIIEro corna-
COBaHH CTOPOHaMH, Ha 4eM HacrauBaeT Hopserud, To
ero 0683aHHOCTH 110 YperyIHpOBaHUIO criopa 6yAyT BbI-
TIOJIHEHBI He TIOJIHOCTRIO. Cyll MPH3HAET, UTO €MY CIERy-
€T ONpPeNEINTh ASIMMHTAUHOHHYIO THHHIO TaK, YTOOHI
mobbie BONPOCH], KOTOPEIE BCe €lle MOTYT OCTaBaThCH,
OTHOCHIINCh HCKIIIOUHTENBHO K THMAPOTpadM4ecKHM
TOHKOCTAM, KOTOPHIE CTOPOHBI C IIOMOIIBIO CBOMX 3KC-
NEPTOB, HECOMHEHHO, CMOTYT pa3pemHTh. Paion B3a-
HMHBIX NIpETeH3Mii B HacTOSMIEM Jiee ONpefieNifeTcs Mo
cpenuHHOM MuHMH 1 200-MuIBHOM AHHHM OT I'peHnan-
JBH, H ofe 3TH JIHHUH NIPEACTABIMOT coboi reoMeTpH-
4ecKoe MOCTPOeHHe; MOTYT OBITh pa3sHOTIIACHS 10 TIOBO-
Iy 6a3HCHBIX TOYEK, HO IIPH YCIOBMH HX OIIPECACICHHUA
obe JMHMM MMPOBOAATCA aBroMaTHdeckH. CpenvHHas
JHHHA, BpEMEHHO NMpOBeIEHHAA KaK HeKaf IpefeabHad
YyepTa Ha MEPBOM 3Talle Mpollecca AeTMMUTAlHH, COOT-
BETCTBEHHO, OBla ONpejieNeHa IMyTeM CChUIKH Ha 6a3uc-
HBIE TOYKH, YKa3aHHBIE CTOpDOHaMH Ha M0OGepexbax
I'pernanaun u octpopa SIH-MalieH. AHaJTOTHYHBIM 06-
pa3oM CyZA MOXeET ONpeleNHTh JEMTHMHUTAIIMOHHYIO JIK-
HH10, KOTOPYIO TIPEACTOUT TENEPD YKa3aTh, IIyTeM CChLI-
KM Ha 3Ty CpeAWHHYI0 JTHHUIO U 200-MHIBHYIO JIHHHIO,
oTMepeHHyIo Jlannelt oT 6a3UCHBIX TOYEK Ha MOGepexbe
Ipernanguu. CootBercTBeHHO, Cyl NpHCTYMAET K OCy-
IMIECTBIICHHIO TAKOH NETMMHTALMM, MCIONbB3ys C 3TOH
UenpE0 6a3HCHBIE JIMHME M KOOPAHHATEL, KOTOPBIE CAMH
CTOpPOHBI OXOTHO HCITONIB30BAIH B CBOHX COCTA3ATENlb-
HBIX 6yMarax u B ycTHOI apryMeHTal[lH.

[[Tynkr 91] JenuMHTalOHHAS THHHA KOIDKHA IIPOXO-
JAMTh MEX/Y CpeIUHHOM TMHUeH 1 200-MUIBHO# THHUEH
OoT Ga3HCHBIX JMHMII BocTOyHOM wuacTH I'peHnmaHmuM.
OHa mpofifieT OT TOYKH A Ha ceBepe, ABJIAOLIEHCA TOY-
KoM mepeceueHMMa STHUX [ABYX JIHMHMH, JO TOYKHM Ha
200-MWIbHOMA JTHMHUH, TIPOBEREHHOMN OT Ga3HCHEIX JIMHHIA,
Ha KoTopkrle nperenayer Mcnanmus, Mexny Toukamu D
(nepecedenne cpefUHHON NMUHHK ¢ 200-MHIBHOH NHHH-
eif, Ha xoTopy1o npererayer Mcnangua) u B (nepeceue-
Hue 200-mMunbHON MuHuM I'pernanaun ¢ 200-MIbHOM
JHHMeEHR, Ha KoTopylo npereHayeT Hcnannusa) Ha cxeMa-
THYecKoi kapTe Ne 2. B yensax onpemeneHnsa 3TOH JIHHHH
H HaJlexaliero obecrneueHHs cCnpaBeAIHBOro JOCTYINA
K PHIGHBEIM pecypcaM paifoH B3aHMHBIX IpeTeH3ui Oy-
JeT paslesieH Ha ciieayromue Tpy 30Hb. Ha 200-Mumb-
Hol TuHuy I'pernananu (Mexnay ToukaMu A 1 B Ha cxe-
MaTHuecKoM Kapre Ne 2) nokasaHbl JBa 0603Ha4eHHBIX
H3MEHEHHs. HaIlpaBJeHNA, KOTOphie YKasaHbl Ha cxeMa-
THuecKoli xapTe Kak ToukH I u J; aHaormyHeIM o6pa-
30M Ha CpPEIMHHOI JMHHMM IIOKa3aHBl ABA COOTBETCT-
BYIOIIMX M3MEHEHWs HalpaBJleHHs, KOTOpble 0603Haue-
HH Kak ToukH K u L. TakuM o6pa3oM, npsMble THHUH,
IIpoBefieHHEIe MeXXTy ToukaMu I u K ¥ MexXIy ToukaMH
J ¥ L, genat paioH B3aUMHBIX IIpETEH3HH Ha TpH 30HH!,
KOTOpEIE B NOCTIENOBAaTENIFHOM MOPARKE C Jora Ha ceBep
6yayT MMeHOBaThCH KaK 30Ha 1, 30Ha 2 M 30Ha 3.

[TIynxr 92] PacnosioxkeHHas 6mnke Bero K 10Ty 30Ha
— 30Ha 1 — IO CymECTBY COOTBETCTBYET OCHOBHOMY
puGonosHoMy pafiony. ITo Muenuio Cyna, obe cTtopo-
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HBl JOIDKHEL TIONB30BAaThCS ONHHAKOBEIM JOCTYNMOM K
pHIGHEIM pecypcaM B 3Toit 30He. s oroit ueaH Ha
200-MwIBHOM TMHUH, Ha KoTopylo mpeTeHayeT Mcnan-
M, Mexly TodkaMid B H D » Ha paBHOM YZQJICHHK OT
STHX TOYeK OIpelecigeTca Touka, O6O3HAUYCHHAad Kak
togka M, ¥ oT 3TOM TOuk¥ M IIpOBOJUTCS THHHUA JO Ile-
peceueHus ¢ nuHHMelf Mexay Toukamu J u L B Touke,
0603HagenHot kak Togyka N, B pe3ybraTe 4ero 30Ha 1
GymeT pa3felieHa Ha JBE YacTH paBHOi Iutomamu. Pas-
JeNUTENpHAA JTHHUSA YKa3aHa Ha cxeMaTudeckoit kapre
Ne 2 kax nuHus Mexny Toukamu N 1 M. Yrto kacaercs
30H 2 ¥ 3, TO B OTHONIEHHH 3THX YYaCTKOB BOIIPOC pe-
HIaeTcs ¢ MOMOMIBIO COOTBETCTBYIONIMX BRIBOJOB C NMpH-
MEHEHHEM IIPHHIIMIIOB CIIPaBEJJIMBOCTH IIPH TOM, YTO
NpHHUMAETCA B pacueT Takoe 06CToATENBCTBO, KaK AB-
Hasg HeECOpasMepHOCTh B IPOTSDKEHHOCTH OGeperoBHIX
JHHMH, 0 HeM TOBOPHIOCH B yHKTax 61-71, Brime. Cyx
CYMTAET, YTO pasfieJjeHHe Bcero pailoHa B3aMMHBIX
TIpeTeH3Hii Ha paBHBIE YacTH O3Hadalo Obl NpHJaHHe
3TOMY OBCTOSTENLCTBY CIMINKOM GONBINOrO 3HAYEHMA.
VunuThiBas pasfiefieHHe 30HBI | Ha paBHBbIE YacTH, Cyn
CYMTaeT, 4TO TpeGOBaHMA CNPaBELIMBOCTH MOXHO
YIOBIETBOPHTH MyTeM CIIEAYIONIETO AETCHHS OCTaBIIeH-
sl YaCTH paioHa B3aMMHBIX IIPETCH3HM: Ha JIMHUH MeX-
xy Toukamu I 1 K criexyeT onpenenuTb Touky (Touxa O
Ha cxeMaTHyeckoi kapTe Ne 2) Tak, YTOOBI pacCTOSHHE
Mexny ToakaMu 1 1 O B IBa pa3a IPEBRIIIAIO PaccTOA-
Hue Mexny Toukamu O u K; 3aTeM oCyHecTBIAeTC ae-
JIMMHATAIINA 30H 2 M 3 IyTeM NPOBEISHUSA NPAMOH JIHHHH
oT Toukd N [0 310t Toukd O M NpsAMOMH JIHHHH, COECaH~
Hatomeit Touky O ¢ TOYKOMH A.

Cyn ompefenser KOOpDAMHATHI Pa3IMYHBIX TOYEK B
Henax MHGOPMHPOBaHHA CTOPOH.

3assnenue Buye-npedcedamens Oda

B cBoeM 3asBieHuy cynbs Ofa NOACHAET, 9TO XOTA
Cyn BBIHEC pellleHHE IO CYIIECTBY [eila, HECMOTDA Ha
BBICKa3aHHOE CyIbeil MHEHHE O TOM, YTO 3adABJICHHE
CIIEXOBANO OTKJIOHHTh KaK HENpPaBHIBHO MOHATOE, OH
TOJIOCOBaJI BMECTE ¢ OOJBIIHHCTBOM, IOCKOJBKY Bbi-
6paHHadA JHHHA TPOXOJUT B GECKOHEYHOM AMAma3oHe
BO3MOXKHOCTEH, OTKpBITBIX HJA BbIOOpa CTOpPOHAMM,
eciM 651 OHH JOCTHIJIM COTJIACHS.

3ansnenue cydsu Jsencena

B 3asBNEHMHM O BBIpaXKEHHHM COTNACHA ¢ MHEHHEM
GONBIIMHCTBA CY[bA OBEHCEH IOTYEPKHBAET, YTO B
Koupennun Opranmsanun O6bsenuHennslx Hauui no
MopckoMy IipaBy oT 10 mekabpa 1982 roma Hanmoxes
pAl NPUHIMNOB, KOTOPbIE NO/KHBI PACCMATPHBATHCA
KaK PyKOBOJSIIHE NPHVHEMITBI MEXAYHaPOAHOI'O Npasa,
HecMOTpA Ha To uTo JCOHBEHI1MA ellle He BCTYIIMIA B CHUTY.

OctpoB Au-MaiieH ciienyer paccMaTpHBAaTh KaK OCT-
POB, a HEe MCKJIIOYHMTENBHO KaK ckamy. B myHkre 2 cra-
TbH 121 KOHBEHIIMH NpeayCcMaTpHBAETCH, YTO OCTPOBa
PETYIHpYIOTC B NPUHLINIE TEM XKe [PaBOBBIM PeEXH-
MOM, UTO H «IpYrHe CyXOIyTHBIE TepPHTOPHH». TakuM
o6pa3oM, ocTpoB SIH-MaifeH Heo6x0AMMO MPHHHUMATE B
pacuer MpH JeTMMHTAIIHH MOPCKHMX 30H, PacIojoXeH-
HpIx Hanpotus I'pennmanguu, — paifoHa, HMEIOILEro
KOHTHHEHTAJIbHbIE pa3MEPBI.

Cyn MOXeT 110 CBOEMY YCMOTPEHHIO YCTAHOBHTDL CHC-
TeMy CIIpaBeIJIMBOrO NOCTYNa K PHIGHBIM pecypcaM B
paifoHaX B3aMMHEBIX NpeTeH3Mit. B cBoeM 3asBJIEHHH
CYIBbS DBeHCEH 000pseT NMPeaNoXEeHHYIO CHCTEMY pac-
THpeleIeHns THX PecypcoB B COCEIHHMX MOPSX.
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3assnerue cydvu Azunapa

Cynbsa Arunap ronocosan 3a npuHaroe CynoM pelne-
HHe, TAK KaK OH COTJIaceH ¢ ero MOTHMBHpoBKo#. OnHaxo,
OH He yGexIeH B TOM, MTO HEIVMUTAIMOHHAS NHHHIA,
nposeaennas CyaoMm, obecrieyBaeT JOCTHXKEHHE CIIpa-
BEIIMBOTO pesynbTata. Ilo ero MHEHHIO, pasinyHe B
NMPOTSKEHHOCTH GeperoBRIX JTHHWH ['perIaniuy K oCT-
poBa SIn-Maifen takoBso, uro x I'pennanpuu (Januu)
JOoILDKHA OBIIA OTOHTH GoNbmas YacTh OCIIapHBAEMOTO
paitona. [TocKoJNbKY B peLIeHNH 3ToMY (hakTopy IpHia-
eTcst GonbLIoe 3HAYEHHE, GBIIO GBI IOPMUHLIM 1I0 Kpai-
Heil Mepe IIPOH3BECTH PaBHOE pacHpenencHye 308 1,2 1 3.

3asenenue cydvu Pandwcegb

Cynps Panipxepa nmpriroxun K pemenuio Cyfa 3agB-
JIEHHE, CBHETE/IECTBYIOIIEE O TOM, UTO OH IOJIOCOBAJ 3a
TOCTAHOBIAIOIIYIO YaCTh M IOAAEPKaNl apryMEHTaIHIo,
JeXaUyo B ee oOCHOBE. I1o ero MHEHMIO, TOCTUTHYThIA
pe3yAbTAT ABIAETCS CIpaBeIIMBBIM. TeM He MeHee OH
xotex Gb1, urobbl Cyp Gomee 9eTKO M3JIOXWI MOTHBBI
NpOBEAECHASR NPUHATON AeTNMHATANMOHHON THHUH. [eno
B TOM, UTO IPH OCYIIECTBIEHUN CBOHX AMCKPELMOHHEIX
nondomounit Cyn ¢akTHueckH MOr OBITh Oolee KOH-
KPETHBIM B OIpEAeleHHH KPHTEpPHEB, METOIOB H HOPM
npHMeHHMOro mpaba. KpoMe Toro, oH npenmoyen 6kl,
q10661 CyX MOACHWI, YTO OcOOBle MIH COOTBETCTBYIO-
uTHe 0OCTORTENBCTBA MOT'YT, 2 HHOTIa ¥ OJIXKHEI, IIpH-
HMMATbhCH BO BHMMAaHHE B IIpOIlecce JelIMMHTalMH
MMEHHO B CBA3M C IIPaBaMK CTOPOH Ha HX MOPCKOE TIpo-
CTPaHCTBO, MOCKOJBKY 3TN OOCTOATENECTBA SABISIOTCA
(hakTOpaMH, 3aTparkBarOIMMK TIpaBa rOCYJapCTB, KaK
MPHM3HAHO B [IO3MTHBHOM IIpaBe, TuOO BO Bceil uX noi-
HOTe ANOO PN OCYMIECTBJICHMH CBS3aHHBIX ¢ HHMH
nonHomouni. ITpaBHIIbHOE OTIIPaBJIEHHE TIpaBOCYANA H
paBoBas TapaHTHS 3aBHCAT OT ONPEREIeHHOCTH IIpa-
BOBOH HOpMBI.

C npyroif cTOpoHBI, II0 MHEHMIO CyabH PanmxeBsl,
xota Cyny ¥ He TpeGOBalOCch — 4YTO abCONIOTHO IIpa-
BMIBEHO — M3YJaTh [IPaBOBYIO OONACTE 3asBIICHHH, cle-
JNAHHBIX TeM MIH MHBIM TOCYJapCTBOM Ha TpeThbei
Kongepennuu Oprauuzanun O6venuHeHHbIx Hanmit
o MopckoMy IpaBy, Cyxy He cleqoBalo, YYHThIBad
HMCKIIIOYHTEJIBHYIO TPOLENYDPY, IPHHATYIO B JaHHOM
clyJae, [IPHHAMATE BO BHHMAaHWE IO3HMUMH, KOTODHE
OBIIH BCErO ML HeO(DHIIMATEHBIME K aGCONIOTHO HH K
yeMy He 0Os3RIBANH.

Qcoboe muenue Buye-npesuderma Oobt

B cBoeM ocoboM MHEHMH cyabi Onxa moXuepKHBAET,
yro Cyay MOXKHO ObLIO MPEJOCTABUTE NOJIHOMOYHA 110
IETUMHTAIIMH MOPCKO# I'paHMIBI BCEro JHINE ¢ TIOMO-
LIBIO CTHELHMATBHOIO COTJAINCHHs MeXay oOenMH 3auH-
TepecOBaHHEIMH cTOpoHamu. CoOOTBETCTBEHHO, OJIHO-
CTOpPOHHee 3asBieHUEe JlaHMH CIeTOBaJO0 OTKIOHHTE.
Kpome Toro, B gopomax Janum onrboYHO IpeArosa-
Tajioch, YTO UCKAIOUUMENbHAA IKOHOMUqeckaa 30Ha (L1D3)
MOJKET COCYIIECTBOBATE € PhIOOIIOBHOH 30HOM TaKoTo
pola, XOTopast HCKIoYeHa 13 JCOHBEHIIMH 110 MOPCKOMY
npasy 1982 rona. B ee ripocebe 0 NpOBENECHNH EHHON
TIOTPaHMYHOMN THHUKR He YYHTHIBAIMCH TAKXKe OTHEIbHAA

' IOOOINIEKA H HM3MCHEHHE PEXHMa KOHTHHEHTAJIBHOTO
nienbgha.

B c¢Bs3u ¢ 3TUM cyaba Opa cuuraer, uro Cya ommu-
6OYHO ITONIEN Ha TIOBOIY Y CTOPOH, IIPHMEHSIS CTaTHIO 6
KounpeHuun 1958 roga, koTopas KacaeTcs ycTapeBIero
NOHATHA KOHTHHEeHTallbHOTO mrenbta. B Hacrosmee
BpeMsl B OTHOINEHUH RETUMHTAIIHN KOHTHHEHTANbHOI'O
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mensdha win U323 npuMeHsercs obblYHOE MpaBo, Ha-
menimee cBoe oTpaxkeHue B Konpenimu 1982 roma, ko-
TOpad TO3BOJSET CTOPOHAM JOCTHUb COTMALUEHHS IIO
m060if BbIOpaHHOM MMM JIHHUH, TIOCKONELKY CChUIKA Ha
“CIIpaBe/IMBOE PEIeHHE» He OTPakKacT HOpMY IIpaBa.

TpeThba CTOpOHA, IPU3BaHHAs! YPETYIHPOBATH Pa3HO-
CJacks 110 MOBOMY AeTUMHTALMH, MOXeT JHOO Ipento-
AUTh CTOPOHAM pPYKOBOMSINHE NPUHLIUIIE, ITH60 caMa
BLIGPATH NHHMIO, 00ECTICUHBAIOIYIO CIIPABEAIMBOE pe-
meHHe. OoHako, Mo MHeHuo cyasu Onel, Cyny kak cy-
neOHOMY Opraiy, IpHUMEHSIOIEMY MEKAYHApOIHOE
NpaBo, He TIO3BONEHO BBIOMpaTh BTOPOH BapMaHT IO
TEX Top, ITOK2 OH He GyNeT YIONHOMOYEH Ha To obeuMm
cropoHaMH. EMy He cnemoBaio mocrynaTh MOJOOHBIM
06pa3oM ¢ 3asABNEHHEM, B OCHOBE KOTOPOIO JIEXKAIIM
JeKTapalliH, H3IOXKEHHbIE B COOTBETCTBHH C IIYHKTOM 2
craTed 36 CraTyTa, IOCKOJIbKY TaKHe AeKIapalHH IIpe-
JOCTABISAIOT IOPUCAUKITHIO JIMIMG B OTHOIIEHHH CTPOTO
[IpaBOBBIX CIIOPOB, TOTAa KakK Ul aKTa JeTHMHTalHH
TpeByeTcA oLeHKa €x aequo et bono.

Kpowme Toro, cynbd Oxa kputnkyer Cyx 3a TO, 4TO OH
CKOHIIEHTpHPOBal BHHUMaHHE Ha paiOHE B3aHMHBIX
NpETEH3HH H MIHOPHUPOBANl BeCh COOTBETCTBYIOUIHH
pafioH, a TaKXke 3a TO, YTO OH.He cMOr YOeXHTeNbHO
060CHOBATE, TIOYEMY HY)XHO IIPHHHMATh BO BHHMaHHE
JIOCTYII K PHIGHBIM pecypcaM B CBS3M C TpaHHIEH, IIpH-
MEHSEMOI! B OTHOILIEHHH KOHTMHEHTAIBHOTO menbda.

Ocoboe mrnerue cyovu Lllgebens

B cBoeM ocoboM MHEHHMM cyaps 1IBeOenn yTBEp:KIa-
eT, uTo pemenne Cyna sABNSETCS CIIOPHBIM B TOM, UTO
Kacaercs CICIYIOHINX TpeX BOIIPOCOB:

1. CnenyeT MM M3MEHHTBH IIPaBO, PETYNHpYIOLIEE Jie-
JTHMHTALIIO MODCKOTO ITPOCTPAHCTBAa, C LENbIO BKIIOYE-
HHA B HEro W IIPUMEHEHMS TPUHIMIA CIIPaBeLJIHBOCTH
pacrpenenenus 6mar?

2, HomxHa nU pa3lIHyHas CTENEHb IPOTMKEHHOCTH
NpPOTHBOMONIOXKHBIX OeperoBbIX IMHHH OIPEALIHATh
NpOXOXICHUE AETUMHTAITHOHHOM TMHHH?

3. Crhemyer IH yOOBIETBOPATH IIPETEH3IHH MaKCHMa-
JIHCTOB?

B To e BpeMs OH 3aKJIIOUaeT, YTo, NOCKOJIBKY CIpa-
BEJIIMBOCTE — CTOJb € HM3MEHYMBas, MO-BUAMMOMY,
cybcTaHLMA Kak ¥ orofa B 'aare, y HEro HeT HUKaKHX
OCHOBaHHI He cornamaThcs ¢ pemeHneM Cyna.

Ocoboe muenue cyovu Lllaxabyoouna

B cBoem ocobom MHeHuH cympa Illaxabymmun oTMe-
HaeT, 4To, KaK OH NOHHMMAET, PelllcHHE NOAAEpPXHBAET
TouKy 3perua Hopeeruu o ToM, uto dopmyna mearuMH-
Tanuy Ha ocHoBe Konsenuun 1958 roma osHagaer, 4To
IIpH OTCYTCTBUM COTJALICHUA H 0CO6BIX OBCTOATENLCTB
rpaHMIEH ABJIseTCA CpefuHHas NHHMSA. OH IPHUBOIHT
CBOH MOTMBEI, Ha OCHOBAHHH KOTOPHIX COIJIAIAEeTCH C
5TOM TOUKOM 3peHHs, H OTKA3bIBAETCS IPHU3HATH, ITO
JoroBopHas (opMylla JOIDKHA OTOXAECTBIATRCA C
06b14HOM hopMynoit. OH He yOeKIEeH B TOM, UTO Clledy-
€T 3aMMCTBOBaTh (POPMYIy OTOXIECTBIIEHH:A, IMpemIO-
KEHHYIO B apOHTPaXHOM pEUIEHUH II0 Aelay AHIIHA —
Opaunnus 1977 roga.

OH CHUTAET, YTO KOHUEIIHA ecTeCTBEHHOro mponoi-
JKEHMS, PACCMATPHBAECMOTO B (DH3HUECKOM CMBICIIE, HAla-
raer OrpaHWyeHHs Ha TPHUMEHEHHE NPHHIMIA IpOIop-
[{HOHABHOCTH, IT0 ero MHEHMIO, OTXOH OT (PH3HUECKOTO
aclleKTa KOHUEIMIMH eCTECTBEHHOIO IPOMOJDKEHHA HOJI-
KeH TPUBECTH K OCNaGICHUIO STHX OrpaHIYeHHH.



Cynpa IllaxaGyqnus yKasbiBaeT NMpHYHHBI, B CHIY
KOTOPBIX OH CYHMTAET, 4TO peElICHHE Cyna He ABIACTCH
ex aequo et bono. OH HCHBITHIBAET ONPENEICHHEIE CO-
MHEHMSI B BO3MOXHOCTH INpOBedeHHT ¢IUHON JHHUH,
He UMesl Ha To coriacus cropoH. OH monaraer, 9To,
YUHTBIBasA COCTOSIHHE HMEIONIHXCS Y Cyna TeXHHYECKHX
MaTepHaJIoB, He CIEIOBAJIO NPOBOINTH (haKTHHECKYIO
JETUMHTAIHOHHYIO THHHIO, OTHAKO CYHMTAET, YTO CCIH
OBl 3TH MaTepHalbl GBUIH JOCTATOYHBIMH, Cyn Mor 6bl
HagexamuM o6pa3oM NPOBECTH TaKylo IHHHIO, He-
p3Hpad Ha Hecornacue Hopserum.

HakoHel, TI0 €r0 MHEHHIO, €CIIH CTOPOHH HE MOTYT
JZOTOBOPHTHCS OTHOCHTENBLHO I'DaHHIIBL, BO3HHUKIIHA B
pe3yasTaTe 3TOTO CIOp IO MOBOAY TOTO, YTO CUMTATH
rpaHHuLEei, MOXKET OBITh YPETYIMpPOBaH B cymebHOM I10-
psfiKe TIOCPEACTBOM OOHOCTOPOHHETO 3asBICHHA, IIDEA-
CTABICHHOTO B COOTBETCTBHH C ITYHKTOM 2 CTaTbM 36
Craryra Cyga.

Ocoboe muenue cyobu Bupamanmpu

B cBoeM 0co60M MHEHMH Cylbs BHpaMaHTPH BbIpa-
sxaer corracue ¢ pemenneM Cyna M paccMaTpHBaeT
ocobylo poib NPHHUMIA CHPABEMTHBOCTH B MOTHBH-
poske ¥ BhiBojax Cyaa. ITockonbKy HCIOJB30BAHHE
TIPHHIMIIA CIPABETMBOCTH NMPH JEIMMUTALHA MOPCKOTO
NPOCTPAHCTBA B HACTOAINEE BpeMsA NMPOXOMUT KpHUTHHEC-
CKYIO CTA[MIO, B 0COGOM MHEHMH €ro NEHCTBHE B Jak-
HOM JieJlé pacCMaTpHBAeTCs MOX HECKOJIbKHMH YIIIaMH.
OlieHHBaeTCd YMECTHOCTH TIPUMECHEHHS B BAHHOM pe-
IeHUH TPHHLMIIOB CIIPAaBEATHBOCTH, CTPaBCATHBBIX
NpoleAyp, CNpPaBelTHBBIX METONOB M HOCTIKCHHA
crpaBeIMBbIX pesynsTaToB. CyAbs BupaMaHTpH Ion-
YEepKMBAET, ITO IIPHUHIMIL CTIPaBEeIIHBOCTH ZIeHCTBYET B
pemenuy infra legem, a He contra legem umH ex aequo et
bono, ¥ MPOCIEKUBAET Pa3iHIHBIE IYTH TPUBHECEHHUA
NPYHIMIA CIIPaBEIMBOCTH B IIPOIECC [ENMMHTAIHH
MOPCKOro NpocTpaHcTBa. OH MPOBOJUT PasIIHTHE MEK-
Iy MCTIONb30BaHHEM a priori MPHMHIMIA CNPABELTHBO-
CTH paf¥ JOCTHXXEHMS OITpPENENEHHOTo pe3ynbraTa H
HCIIOJIb30BaHHEM a posteriori I [TPOBEPKH MONy4eH-
HOTO, TakuM o6pa3oM pe3ylbTaTa U MPHBOXUT PAJIHY-
Hble CIYYaHM HCIIONb30BaHMs IPHHLMIA CIIPABEUIMBO-
CTH M pa3IHuHBIE METO/IBI €T0 JeHCTBHA B JAHHOM JieIIC.
Kpome TOro, oH aHAIM3MPYET DEIEHME B CBETE pAna
COCTABHLIX 3JIEMEHTOB CIIPAaBEIJIHBOTO PCIICHHS.

IIpyn m3yueHHH pa3sTHIHBIX HETOYHOCTEH B UCIIOJIB30-
BaHMH TIDHHIIMIIA CIIPaBEIJMBOCTH NPH JEIMMUTALHH
MOPCKOTO MPOCTPaHCTBa CyAbsi BHpaMaHTPH INEITACTCA
TT0Ka3aTh, YTO OHH HE ABJISIOTCA BECKOH MPHIMHON Mk
OTKa3a OT MCIIONB30BaHMUA NMPHHIHIA CIPaBEAIHBOCTH
B LIEJIAX COREHCTBHA KaK OCYIIECTBICHHIO JETMMHTAHH
B KOHKDETHBIX Clydasx, MOZOOHBIX HacTOAWEMY ACIY,
TaK 1 06lIieMy pa3sBUTHIO MOPCKOTO IpaBa.

Kpome Toro, cyapsi BupaMaHTpH B CBOEM MHEHHH
aHAJIM3MPYeT KOHKPETHBIE CllyuyaH oOpamicHud K IpHH-
LIMIy CHpPaBe[TMBOCTH B MEXXYHAPOIHBIX JOTOBOPaX
WIM HHBEIM 06pa3oM NpH OeNUMHTAUHH MOPCKOro Ipo-
CTpaHCTBa. B 3aKimoYeHHE OH PacCMATPHBAET MOHATHE
CTIpaBEe[IMBOCTH B IIOGAILHOM CMBICIE, TOKasbiBai,
YTO M3ydYeHHe IJIOGANBHBIX TPAJHULHI CIpaBeIIHBOCTH
MOXeT pacKphiTh NEPCTEKTHBBI, UMEIOIME CEPhE3HOS
3HAaYEHHE 71 pa3sBHTHA MODCKOTO Npasa.

Ocoboe muenue cydbu Adicubob:

B cBoeM 0cOB60M MHEHHH CyIbsi AJDkHOONA, BRIpaXasn
aKTHBHYIO nonmepxkky pemenus Cyfa, B TO e BpeMs
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CYMTAET, YTO HEKOTODBIE YACTH 3TOFO PEIleHHs CIeso-
pano gopabotaTs, Ipex e Bcero OH HMeeT BBUAY HEKO-
TOpBIE MpOLEXYPHBIE BOMPOCHI, OTHOCHAIMECA K IODHC-
JuKIme: Mor ai Cy/ TPOBOJHMTB KaKyio-IH60 JIMHUIO U
TWOIKHA JIM 3TO GBITH e[MHasA IMHUs ABOHHOTO Ha3Ha-
weHHs WIH CleJOBao npoBecT ABe nuuuH? He cie-
[IOBaJIO JIA BHIHECTH pelieHHe, MMEollice b AeKia-
paTuBHBIH XapakTep? Moxer nu Cyn ocymecTBIATE
neTMMHMTaIMio Ge3 cornmacus cropoH? Kax OBl TO HH
65110, pa3 Cyx yGeXKIeH B HaJIMYHH CIIOPHOTO BONpOCa,
OH JIOIKEH TIPHCTYNHThH K BHIHECEHHIO PEIICHHS TIO Cy-
IiecTBY Aena.

B BOIpOCE O TOM, CKONIBKO JIUHMI TOTDKHO OBITH, OO~
Ha wiu ape, CyJ B CBOMX BBEIBOAAX ONMPACTCH HA PA3BH-
THe IpaBa, PETYIHPYIOIErO ASTHMHUTAIMIO MOPCKOTO
NpOCTPAHCTBA, W COOTBETCTBYIOLIEro NpELENEHTHOTO
mpasa.

OueHuBas KOBOAbI JITaHHM CKOpee KaK NPHTA3AHUA Ha
npaBa, 4eM Mpock0y O AeTHMHTALNH, CYABI Amxubona
NOAdepKHUBAET, YTO, HECMOTPSA Ha HECOOTBETCTBHE B
pasmepax, npapo HopBerud B OTHOIICHHH OCTDOBa
SIu-Maiien paBHbIM 00pa3oM 0OOCHOBAHO H IpU3HAET-
¢ B MeXIyHapOIHOM IIpaBe.

Ilanee OH paccMaTpHBaeT MPHHIMIbI CIpaBeIHBO-
CTH TpH AEIMMHUTALMHM MOPCKOW TPAHHIBI U NPHXOOUT
K BBIBOLY O TOM, YTO OHH SABISIOTCS OCHOBOMOIAralo-
OMMH TIDHHIMIAMH, KOTOpble B HACTOSIIES BpeMA
IIPYMEHSIOTCA B OTHOINEHWH ACIMMUTALUH MODCKOTO
IPOCTPAHCTBA B OOBIYHOM MEXIYHApOMHOM TIpaBe, U,
BO3MOMHO, IACYT B OCHOBY €ro Gy/1ylIero pa3BHTHA.

B saxmoueHne cyInps Amxubona paccMaTpHBAeT IIO-
HATHA «OCOBBIE 0OCTOATENBCTBAa» 10 cMmbicny KoHBEH-
muM 1958 roga M «COOTBETCTBYIOIIHE 06CTOATENBCTBAY
110 CMbICHY OBBIYHOTO MEXAYHapOJHOTO IpaBa H IpH-
XOAHMT K BBIBOAY O HAJIHYMH (akTHUCCKOTO TOXICCTRA
MEXTy TpHMaloi, cocTosIed M3 COrNalIcHHA, 0CODBIX
06CTOATENBCTB M IPHHIMIIA PABHOIO OTCTOAHMA, C OI-
HOM CTOpOHSI, H TPHAJOH, cocTrosmeif u3 cornameHu,
COOTBETCTBYIOIMX OGCTOATENLCTB H NPHRIMIIOB CIpa-
BEIIMBOCTH — C APYroii, MpHUEM TOGHEHES U3 yITIOMA-
HYTHIX MIOHATHH NpencTaBisgeT co60if OCHOBHYIO HOPMY
COTJIACHO COBPEMEHHOMY OOBIYHOMY IIpaBY.

Hecoenadaiowjee ocoboe muenue cyObu ad hoc Puwepa

Cyness @uuiep rojocoBal MPOTHB pEILEHHA, II0-
CKOJILKY OH CHHTaeT, UTo Hauboiee CrpaBeUIMBBIM pe-
menueMm GBla 6B [ETMMHTAUMA MOPCKOM TpaHMIIEL,
MpOBEACHHAS HA DPACCTOAHHH 200 MOpcKMX MWL OT
pocrouHod 'pennangnH. Ero ocCHOBHBIE MOTHBHI CBO-
ISTCA X CIeIyIoueMy:

OH He cuutaeT, 9to CyI B JOCTATOYHOM CTENEHH yUen
pasIMuMs B IPOTHKEHHOCTH COOTBETCTBYIOIIHX 6epero-
BEIX TMHMI BocTodHOMN uacru I'pernaHguy (pubausu-
TelbHO 524 KM) M ocrpoBa SIH-MaiieH (MpuGaN3HTEND-
Ho 58 kM). COOTHOILIEH!E COCTABIIAET Gonee HeM 9kxlB
nonp3y I'pedniaHomMy, TOrZa Kak COOTHOIIEHHC BBLIC-
JIeHHBIX pafiOHOB COCTaBIAET JHIE 3 K 1. B peaynbTate
JEIMMUTAIHH Ha paccTosHuM 200 MHIB OT T'pennaHauu
COOTHOMIEHHE PaHOHOB, BBIIEICHHBIX CTOPOHAM, COCTa~
BHJIO OB 6 X 1, 4TO, 10 MHEHHIO CyABH DHIIepa, COOT-
BETCTBOBANO DBl OOIIEXIPUHATOMY IIPHHIMITY NMpPONOp-
LHOHAILHOCTH.

B NpOTHBONONOXHOCTh Touke 3peHns Cyma CyAbs
duuep CYATAET, YTO CHELOBAO NMPUHATE BO BHUMAHHE
OCHOBHBIE pasinaus Mexay I'pernanzueil ¥ OCTPOBOM
SIu-Majien B 061aCTH MX JeMOTpadUIecKHX, COUHAND-
HO-3KOHOMHUECKHX H IIOTMTHYECKHX CTPYKTYp. OH 10OA-



YePKHYIL, 4TO I'peHNaHANA SBIAETCS KH3IHECTIOCOGHBIM
LUMBHIH30BAHHEIM OOILECTBOM C HACEJIEHHEM B 55 THIC.
4ENOBEK, BCCLIENO 3aBUCAIIUM OT PEIGONIOBCTBA, H MONH~
THYECKOH aBTOHOMMEH, TOr1a KaK Ha ocTpoBe JH-Maii-
€H HET HacelIeHH B IIPSMOM CMBICIIE 3TOTO CIIOBa.,

Kpome Toro, cynbs ®umep cauTaeT, 9TO AEIMUMHUTA-
UHA MOPCKOTo TpocTpaHcTBa Mexny Henanmueit u ocr-
poBoM Su-MaiteH ¢ coxpaneHHeM 200-MHIBHOM 30HBI
Ucnanguu MMeeT HCKITIONMTENBHO  BaKHOE 3HAYEHME
g HacTosmero aena. ITockombKy cooTBeTcTByromue
(pakTOpHI B ITHX JABYX JelaX UMEIOT GOJBINOE CXOACTBO,
OBUTO GBI OGOCHOBAHHBIM M CTIPaBEIMBEIM B HACTOA-
meM Jienie NPOBECTH [ETMMHUTALHOHHYIO JIHHHIO B IIO-

pAfKe, aHANOTHYHOM JeNUMHTauMH Mexny Hcnanmueit
H ocTpoBoM SIH-MaiieH.

Cyznpst ®@umiep BEICTYIIAET NPOTHB METOAA HCIIONB3O-
BAHMA CPEIHHHON JIMHMHM B KadecTBE BPEMEHHO TIpoOBe-
AenHo# nuuuM. Cyfe6Has MpaKkTHKa, IO €T0 MHEHMIO,
HE HOCHT OIIPENENICHHOTO XapakTepa, H H3 CTaThH 6
KouBeHuMH o KoHTHHeHTanpHOM mmenbde 1958 roma
HENb35 CAENaTh BHIBOJ O IOXOGHOM METOfIE.

M naxoHer, cyfiba (DHILEp CYHTAET, UTO METON, pa3e-
JIeHHS paiioHa B3aHMHBIX NpETCH3UH Ha TPH 30HBI H
JeneHUs KaXIOH H3 3THX 30H B COOTBETCTBHM C pas-
JHYHBIMY KPHTEPHAMH SBJIAETCS UCKYCCTBEHHBIM H He
OCHOBaH Ha MEXAYHapOXHOM IIpase.

96. JEJIO, KACAIOMIEECA ITPUMEHEHM S KOHBEHIIUU O MPEAVIIPEXXTEHWUH TIPE-
CTYILIEHVIA TEHOLIMAA U HAKA3BAHHUHU 3A HEI'O [BOCHHA U I'EPIIETOBUHA
nporis FOT'OCJIABUU (CEPEHUA 1 YEPHOI'OPYIST)] (BPEMEHHBIE MEPBI)

ITocranosrenne ot 13 cents6psa 1993 roaa

B nocraHoBnenuy, BhHeceHHOM IO Jeny, Kacalolme-
MyCs IpUMEHEHN KOHBEHIMH 0 NIpeRynpesxIecHAy mpe-
CTYILICHHA IeHOLUMAA M HaKa3aHHMH 3a Hero [BocHus u
Tepuerosuna nporus IOrocnasuu (Cep6us u Yepuoro-
pua)l, Cya BBIHEC NMPOMEXYTOTHOE HOCTAHOBJIEHHE O
BPEMCHHEIX Mepax, NOITBEPXKAAIOUIEE Mephl, OTIpesc-
TeHHBIe UM 8 anpens 1993 roga, korna Bochus u Iep-
LeroBHHA BrepBhle Bo3bynmna aemo B Cydae NpOTHB
¥Orocnasun (Cep6us u YepHoropus). On TOCTaHOBHII,
4TO «CIOXHBILIAACH B HACTOAUIEE BPEMs ONAacHaf CH-
TyauHs Tpebyer He ONpeleNeHNs BPEMEHHBIX Mep B J0-
NOIMHEHHE K TeM, 4TO GBUIH ONpe/eeHsl B TIOCTAHOBIIE-
HuH Cyxa oT 8 ampens 1993 roma, a HemeIleHHOrO M
3(pdexTHBHOrO OCymEeCTBIEHNS STHX Mepy.

Cyn orxnonnn npock6y BocHHM 0 BhIHeceHHH Golee
CTPOTHX CYNeOHEIX 3ampeTos, a Takxe npocs6y FOro-
CIaBHM O BBIHECEHHHM CyfebHOro 3ampera, Tpebylolmero
OT BOCHMM NPHHATHSA BCEX MEP HAXOMMAIMXCS B €r0 BiIa-
CTH I NP¢AOTBPAIUCHHS COBEPINEHHSA IPECTYIUIEHHA
FEHOUMAA B OTHOLIEHMH cepboB B BocHuu. OTKIOHAA
npocs6et BocHny, cpemy npouero, o 3anpemeHny mia-
HOB pasfieNla TEpPHTOPUM BOCHHH, 06BIABIEHHH AHHEK-
CHH OOCHHICKOH TepPUTOPHH HE3aKOHHOM M BHIHECEHHH
[TOCTAHOBJICHHA, COTNIaCHO KOoTOpoMY BocHus momxHa
HMETb CPECTBA MPOTHBOMEHCTBHA akTaM TeHOLMIA M
pasjelly €€ TEpPHUTOPHMH IyTEM IIOJYYEHHS BOEHHBIX
nocraBok, Cyx NmoauepkHyJ, 4TO B HACTOSIIEM Jelle OH
obnanaer lOpHCOMKIMER prima facie mis ONPENCIICHHS
BPEMEHHBIX MEp JIMIIL B NPEAeaX IOPUCAUKIHH, Ipe-
RoctaBleHHOH eMy KonBeHuuell o npenynpexieHun
NpECTYIUIEHNA T€HOLMJAa M HaKa3aHMM 3a Hero. OH He
BIIpaBe paccMaTpuUBaTh Gojee IHPOKHUE NPETEH3HH.

B 1o ke Bpems Cyn oTMETHII, YTO ¢ MOMEHTA BhIHeCe-
HMS €ro IOCTaAHOBJICHHUA OT 8 amnpeid M HeB3Mpas Ha
Hero u muorue pesomounu Cosera Beaonacuocru Op-
ranusanun O6peauHennrix Haumit «nacenenne BocHAu
1 I'epleroBHHBI NO-NPEXHEMY» HCHBITBIBAET U OrpoM-
HBIE CTpallaHMsA M HeceT JIOACKHE NOTEPH B YCIIOBHSX,
KOTOPEIC MOPaXaloT CO3HAHHE YEIOBEUECTBA H HaXO-
AATCA B BOIHMIOIIEM NMPOTHBOPEYHH ¢ MOPAIBHEIM IIpa-
BOM...». Cy/l OTMeTHN, YTO NpearoNaraeMas UM B amnpe-
JIe «Ceppe3Had OMACHOCTE» ODOCTPEHHS M 3aTATHBAHH
Clopa, Kacalolerocs CoBEpIeHUA IreHonHaa B BocHyH
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«IIOBBICHIACE BCIEACTBHE INPOJOIIKEHHUS KOH(bJ'IHKTOB))
Ha €€ TEpPPHTOPHH «HM COBEPILICHHSA YXXACHBIX HeAHHU B
XoOe 3THX KOH(I)JIHKTOB». Cy,u 3ajABHI, MTO OH «HC yBe-
PEH B TOM, YTO CAENAHO BCE, YTO MOXKHO ObUIO COCIaTL»
I TIpENOTBpAIICHHUA reHouaa B EOCHHH, H HaIlOMHHJI
CTOpPOHaM B JIeJI€, YTO OHH 00A3aHEl «CEPLE3HO NIPHHATH
BO BHUMaHHE» BPEMEHHBIE MEPHI Cy,ua.

*

* *

B cBoeM mocraHoBinenuu Cym HanoMHHaer, 4to 20
Mapra 1993 ropa Bochust u I'epueroBuHa Bo36ymmia
Aeno npotus IOrocnasuu B CBA3M CO COpoM, Kacaro-
UHMCA  MpepnonaraeMbix  Hapymenudl  IOrocnasueit
KonBenuuu o npegynpexIenn mpecTyIeHns reHoLu-
[a M HaKasaHHH 3a Hero. B cBoeM 3asBienuu BocHus H
I'epueroBuHa, ccbu1afch B Uensx oGOCHOBAHHS IOpHUC-
muxuuK Cyna Ha crateio IX KoHBeHnuu o npexynpesx-
REHHH NPECTYIUICHUS EHOUMAa M HaKa3aHUH 3a Hero,
npuHATod I'enepaneHoit Accam6breeit Opranusauum
O6bvenunennsix Haumii 9 nexabps 1948 roga (B mamp-
HeineM uMeHyeMol «KoHBeHUMA o reHouumen), nepe-
uMcser pan co6biruit B bochuu n Tepuerosmne ¢ anpe-
74 1992 roma Ko HacrosIero BpeMeHH, KOTOpEIE, 10 ee
YTBEPXIEHHIO, MPEACTABIAIOT CO00H aKTH reHouMaa B
COOTBETCTBHH C OMpefielIeHHEM, NpUBEAeHHEIM B KoH-
BEHIIMM O TCHOLME, H 3aABIIAET, YTO OoBXanyemele meii-
CTBHSL COBEPINATHCh GBIBIMMMH wieHaMu KOrociaBckoi
HaponaHo# apmuu (FOHA) u cep6CKMMH BOGHHBIMH H
TNOJTyBOCHHBIMH CHJIAMH [OJ pYKOBOACTBOM, IO IIPHKA-
3y ¥ ¢ nomoukio Orocnasu, ¥ YTO, TakuM 06pasoM,
FOrociaBus Hecer MOMHYIO OTBETCTBEHHOCTD IO MeEX-
AYHapOTHOMY IIPaBY 3a HX XeHCTBUA.

Cyn ccbutaercst Ha 1oBoAb! Bocuuu u TeplieroBHHEL,
koTopas npocHT CyX BBIHECTH pEIEHHE H OOBABUTD:

[Cy. nynkmbL a~r, npusedennsie Ha cmpanuyax 110-
114 nocmanosnenus om 8 anpens 1993 200a.)

Hanee Cyn cceinaetcs Ha npocs6y Bochun u Tepue-
TOBHHBI (Takke oT 20 MapTa 1993 roma) o6 omnpexene-
HHH CIIEAYIOIHX BPEMEHHBIX Mep: :

[Cm. nynkmur 1-6, npusedennste na cmpanuyax 114-
115 nocmanosnenus om 8 anpens 1993 200a.) ‘



Cyx TaKe cChUIaeTCs Ha pekoMeHnanuio KorocnaBun
(B MMCBMEHHBIX 3aMeYaHMSIX K Npocbbe 06 ykasaHuu
BpEMEHHBIX Mep, IIpefcTaBlleHHoit 1 anpens 1993 roga)
o ToM, 4T0681 CyZ BEIHEC MOCTaHOBJNEHHE 06 yKazaHHH
CJICAYIONMMX BPEMEHHEIX Mep:

«—T110Tpe6OBaTh OT OPraHOB BIACTH, KOHTPOIHUpYe-
Mbix A. H3serberoBuueM, crpororo cobiofeHHs
HEJABHETO COrNAlIEHHs O IpPEKpalieHHH OTHA B
«Pecnty6nuke BocHua M T'eplieroBHHa», BCTYMHB-
mero B cuny 28 Mapta 1993 rona;

— yka3aThb OpraHaM BJACTH, KOHTDOJNHMpYeMBIM A.
HaerberopuueM, Ha cobmonmenne JKeHeBCKHX KOH-
BeHIM}t O 3amuTe XepTB BoiHbI 1949 rona u lo-
MOJHMTEIBHEIX MPOTOKONOB 1977 rofa K HUM, IO-
CKONBKY B HACTOsIIEE BpeMA B OTHOIICHUH cepboB,
npoxupaioomux B «Pecny6nyuke Bochus n I'epre-
FOBHMHA», OCYUIECTBIAETCS TEHOLMH ITyTEM COBEP-
HIEHUA THOKKHX BOCHHBLIX IPECTYILIEHHH, KOTOphIE
HpoTHBOpeYaT 0643aTeNbCTBY HE HapymaTb OC-
HOBHBIE IpaBa YeJI0BEKa;

— noTpe6oBaTh OT OPTraHOB BIACTH, JIOAIBHBIX K A.
Haerberopuuy, HeMeIEHHO 3aKphBITh H pacnyc-
THTB BCE TIOPBMBI M J1areps! Uil HHT¢pHHPOBaHHBIX
nuy B «Pecrniybnuke BocHna M I'epuierosuHa», B
KOTOPBIX cepObl COAEPXKATCHA H3-32 MX ITHHUESCKOTO
HPOMCXOXKIEHNS H TNOABEPraloTcA IBITKaM, UTO
npeacrasnser coboi peanbHYI0 ONMacHOCTh HJIf MX
XKHU3HH U 3T0POBLA,

— noTpeGoBaTh OT OPTaHOB BIIACTH, KOHTPOIHPYEMBIX
A. Hzer6erosuueM, He3zaMeIIUTENbHOTO Ipeaoc-
TaBIEHHA TpOXMBAIOmMUM cepbaM BO3MOXHOCTH
GecnpenATCTBEHHO NMOKUHYTh Tyary, 3exuuy, Ca-
paeBo M Ipyrue mecta B «Pecny6nuke bocHHa u
IepuerosuHay, rae OHM MOABEPraJIMCh MPECEN0Ba-
HMAM M (QU3MIECKHM U TICHXMYECKHM OCKOPOIeHH-
AM, IPUHUMAA TAKKEe BO BHHMAHHUE, 9TO MX MOXKCT
MIOCTHIHYTL T4 XK€ y4acTh, 9TO M cepboB B BOCTOU-
Hoft BocHuu, rae ObUIo YOMTO H YHHYTOXEHO He-
CKOJNIBKO THICHY cepbOB M3 4YMcha TpaXkEIaHCKHX
nu;

— NOTpeGOBaTh OT OPraHOB BIACTH, NOAIBHBIX K A.
H3eT6eroBHYY, HEMEIEHHO TPEKPATHTD NalbHel-
Imee paspyllleHue IPaBOCIaBHBIX LEPKBEH M MeCT
6OroCIyXeH s, a TaKKe APYroro KynbTypHOro Ha-
cleaus cep6oB, M BBITYCTHTD Ha CBOOOAY BCex npa-
BOCIIABHBIX CBAIEHHHMKOB, 3aKIIOYEHHELIX B TIOPLMY,
M NIpeKpaTHTh B JajbHelllleM mwoXxoe obpaleHne ¢
HHUMH;

— noTpeGoBaTh OT OPraHOB BJIACTH, KOHTpPOJIMpYe-
MbBIX A. HzerGerosnueM, HEMEOJIEHHO MOJIOXHTb
KOHell BceM aKTaM OUCKPUMMHALMM [0 IPHM3HAKY
HAIMOHANBLHOM WM PEeUTHO3HON NPHHAJJICKHO-
CTH M TPAKTHKY «3ITHHYECKOH UHCTKH», BKIIOYad
JUCKPHMHHAIMIO B 0o6IacTH IpeNoCTaBIEHMA Ty-
MaHMTapHO# MOMOIIM, B OTHONIEHHH cepbeKoro
Hacenenns «Pecny6mukn Bocunus u I'epueroBrHar,

HanoMHHB 0 CBOEM NOCTaHOBJIEHHH oT § anpend 1993
roxa, Cyx cchilaerca Ha BTopylo npocsby bocuuu #
Iepuerosunst ot 27 monsa 1993 rona, cornacHo KOTO-
poii oHa HacrosTensHO MpocHT Cyx ONpefelHuTh Clie-
JIyIolIMe JONOTHUTENBHBIE BPEMEHHbIE MEPHL:

«1. IOrocnasua (Cepbus M UepHoropis) KOKHA
HEMEUICHHO TPEKPATHTh OKa3aHHE M BIIpelb BO3JED-
KHMBATBCA OT OKa3aHH{, NPSAMOro HIH KOCBEHHOTO,
mo6oro BHIAa NOANEPXKKH, BKmoyas obydenue, mo-
CTaBKHM opyxXus, 60eBoil - TeXHHKH, GOenmpHNacos,
MaTepHalOB, OKa3aHHe NMOMOILM, (UHAHCHPOBAHME,
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PYKOBOACTBO WIH MoGble ApYTHe pOPMBI NOIEPKKH,
Mo6oMy HapoAy, I'pyNIie, OpraHH3alMH, JBHXEHHIO,
BOGHHBIM (POPMHUPOBAHUAM, BOCHM3HPOBAHHBIM HIIH
TOJYBOEHHBIM CHIIaM, HEPETYIAPHEIM BOOPYXEHHBIM
TOJpa3/ieNeHUAM WM OTAEIbHEIM IMuaM B Bockum
TeplieroBHHeE 1O KaKOM Gbl TO HU BbUIO IPHYHHE HITH
¢ KaKoit 651 TO HH 6BLIO LIENBIO;

2. IOrocuapmus (Cepbus u YepHoropHs) u BCe ee
roCyIapCTBEHHBIE JeATelH, B TOM YHCIIe M B 0coGeH-
HocTH npesuenT Cep6uu r-H Cno6onan MusoruenH,
JIOJDKHBl HEMEVIEHHO NpPEKpaTHTh H BO3AEPXHBATLCA
oT Mmo6bIX YCHIHi, TUIAHOB, HaMEPEHHH, 3aMBICIOB,
TIpeIOXEHHH HWIH NeperopopoOB, HAMpPaBICHHBIX Ha
pasfell, pacd/eHeHHe, AHHEKCHIO WM MPHCOCAHHEHHE
cyBepeHHoii Teppuropn BocHuu 1 I'eplieroBHHEL,

3. auHekcMA WIH mpucoexuHeHHe IOrocnapredt
(Cepbus n YepHoropus) moboit cyBepeHHOH TeppH-
Topun Pecrry6nuku Bochua u I'epueroBuHa KakuMH
66 TO MM OBLIO CpEACTBaMH M IO KakHM OBl TO HH
6bLTO MpuuMHaM Oyner CUMTAaThCA HE3aKOHHBIM H
NHINEHHBIM IOPHAMYECKOH cyabl ab initio;

4, mpasuTenbcTBo BocHUH K I'epLIErOBHHE! OJDK-
HO paclloNlaTaTh CPEACTBAMH Ul «TIpeyMPEKICHID)
COBEPLICHHA aKTOB reHOLUIA NMPOTHB CBOEro cober-
BEHHOTO HapoJia, KaK Toro Tpebyer crathda I Konsen-
UMM O TEHOIHIE,

5. Bce JOroBapMpalolyecs cTOpoHB KOHBEHUHH
0 reHonmae o6a3aHbl cornacHo ee cratee I «mpeny-
TpeXIaTh» COBEPIEHHE AKTOB [CHOLMAA MPOTHB Ha-
pona u rocyxapcrsa Bockus u lepuierouHa;

6. mpaBuTENsCTBO BocHHH H ['epLErOBHHE! XOJDK-
HO pacroliaraTh CpeACTBaMH JUIf 3aIlMTH HapoZa H
rocynapcrsa BocHua n IeplieroBMHa OT aKTOB re-
HOLHAA M pasfena WIH paciicHEHMs NOCPeOCTBOM
CeHOUIa;

7. Bce moroBapHBalomMecs cTopoHsl KoHBEHUHH
0 FeHOLM/E COracHo 3Toi KoHBeHIIMHU HecyT Ha cebe
0643aTeNBCTRO  IPEYNpPeXAaThy AKTHl TEHOLMAA,
pasfiel WIH pacHlieHEHMe IOCPEICTBOM [I€HONM/A
TIPOTHB HapoJa U rocyfapersa Bockus u ['eplieroBuHa;

8. [uIa BBIMOJHEHMsA CBOMX 06s3aTenncTB no Kou-
BEHLIMH O FeHOLM/IE B CIOXKHBIIHXCA 0OCTOATEMBCTBAX
npaBuTenbcTBO BocHun M I'eplieroBMHBI ZOJDKHO
HMeTb BO3MOXKHOCTb ITONy4aTh BoeBoe opyxkue, CHa-
pDKEHHE U MaTEpHaNbl OT JPYrHX JOTOBAPHBAIOMIHX-
¢ CTOPOH;

9. 1A BHINONHEHHA CBOMX 06a3aTenbeTB no Kou-
BEHL(UH O TEHOIM/E B CIOXHBIIHXCA O6CTOATENBCTBAX
Bce [OTOBapHBAIOIMeECS CTOPOHH 3Toi KOHBEHUHH
JOJIKHEL HMETH BO3MOXHOCTH INPEXOCTaBHTH [PaBH-
TenberBy Bocumu H CepleroBHHH IO €ro mpockhe
GoeBoe OpYXHe, CHapskeHHMe, MarepHaibl H BOOpY-
JEHHBIE CHIIHI (CONIAT, MATPOCOB, JIETYHKOB);

10. Cunpt Opranusanun O6semuHennbrx Hauuii o
nonzepxanuio mupa B Bochmn u I'eprierosune, T. €.
Cunsl OOH no oxpane (COOHO), momkHbl neaTh
BCe OT HHMX 3aBHcAmee A obecredeHHUs MOCTaBoOK
ryMaHHTapHOM MoMOIIM 60CHHMICKOMY HapOXy Hepes
6ocHuiickmit ropon Tysna»,

3arem CyX HamoMuHaer, yro 5 asrycra 1993 roma
Mpencenatens Cyxa HampaBuil ofesM CTOpoHaM INO-
ClTaHMe, B KOTOPOM CONEpXajach CCHUIKA Ha NYHKT 4
cratbk 74 Permamenra Cyna, mospomsioniuit eMy zxo
co3biBa 3acemanns Cyna

(TIpEVIONKHTb CTOPOHAM [EHCTBOBaTb TAKHM obpa-

30M, YTOOHI TI060€ MOCTaHOBICHHE, KOTOPOE MOXET



npuHATE Cyn 1o npock6e 0 NPUMEHEHHH BPEMEHHBIX
Mep, OKa3LIBaJIO OBl JKenaeMoe BO3NeHCTBHED,

M TOBOPHIIOCH CHCOYyIOLEC:

«5l HAaCTOATENLHO Mpenyiaral0 CTOpoHaM AeicTBo-
BaTh TakuM 06pa3oM M NOTUEPKUBAIO, YTO BPEMEH-
Hble MepBI, KOTOPHIE OBUIH YK€ ONpeNeNeHEl B IOCTa-
HOBJIECHMH, BbrHeceHHOM CymoM mocie 3acnyMBaHus
cropoH 8 ampens 1993 roxa, no-npexHeMy IMpHMEH-
1otcs. ITosToMy s Mpu3EIBal0 CTOPOHBI BHOBL o6Gpa-
THTh BHMMAaHHE Ha niocraHoBleHHe Cyna M IpHHATH
Bce M J106BIe MMEIOIHECT B HX PACIOPSKEHUM Mephl
IS MpeJOTBpalleHUs COBEPUICHHS, ITPOJOJKEHHA
HIIM TIOOLIPEHHA OTBPAaTUTENIFHOTO MEKIYHAPOIHOTO

" TIpecTyIIEH!s TEHOLIHaY. :

Cyn maxee coburaercs Ha npockh6y ¥Orocmasmm ot 10
aprycra 1993 ropa; Orocnasus npocuna Cyx omnpefe-
JIMTB CIETYIONHE BpEMEHHEIE MEDEL;

«IIpaBHTENBCTBO TAK HaseIBaecMOi Pecny6GiaHkH
Bocuun M TepueroBHHbl AOKHO He3aMETIHTEIBHO
— B COOTBETCTBHH C ero obssarenscrsaMu mo Kou-
BEHIIHHN O NpERYNPEXICHAM NPECTYIUIEHUA IreHOLMAA
H HaKa3aHHH 3a Hero oT 9 pmexabps 1948 roma —
TIPHHATE BCE MMEIOIIHECA B €I'0 PACIIOPAKEHHH MepBI
AN MIPEXOTBPAINEHHs COBEPUIEHUS TIPECTYILIEHHA TEHO-
1A B OTHOIIEHMH cep6cKoi 3THUYECKOH MpYIIEIY.

Cirymanus B CBA3H C 3THMH IByMs npockBaMu co-
crosnuch 25 n 26 aBrycta 1993 ropa.

*

* *

CoclaBmuce Ha psf BOIIPOCOB HPOIIEAYPHOTO XapakK-
Tepa, Cyq mpexzie BCEro OTMEYaeT, YTo JUIA MPHHATHA K
PaccMOTPEHHIO BTOpo# npock6st BocHun u Tepuierosu-
HEI, @ TakXke BTopol npockOnl FOrocaasny oHM JOIDK-
HEl 6BITh MOTHBHPOBAHEI HOBHLIMH OBCTOSTENBCTBAMH,
KOTOpBIe O5OCHOBEIBAIOT MX H3ydeHue. Cy[ MpH3HAeT
HaJIMYIHE TaKUX OOCTOATEILCTB.

*
* ' *
Ilepexoas x Bompocy o cBoelt IopucaukiuH, Cya Ha-
MIOMHHAET, YTO B MOCTAHOBIEHWH OT 8 anpens 1993 ro-
Ja OH OTMETHI, 4TO, kaK npexcrapnsgerca Cyay, craTes

IX KoOHBEHIMH O reHOUMJE, Y9acTHHKaMH KOTOpO#H
ABJISIIOTCA M 3aBUTEND, H OTBETUHK,

«06ecreqHBacT OCHOBY I BO3MOXHOTO NPH3HAHHSA
opucaukuuy Cyna B ToH Mepe, B KaKOH IpeaMeT crio-
pPa KacaeTcsl «TOJNKOBaHMS, TPUMEHEHHA HIIH BEINOI-
HeHMs» KOHBEHIHH, BKITIOYAs CIIOPH! «OTHOCHTENLHO
OTBETCTBCHHOCTH TOTO HIM APYrOro IocymapcTBa 3a
COBCpILIEHHe TEHOLHIA WIH ONHOTO M3 [OpYIuX Aaes-
HHH, NepedHCleHHEIX B craTthe III» KoHBeHImm»
(I.C.J. Reports 1993, p. 16, para. 26).

Hanee Cyn uayuaer psy JONOTHHTEILHHMIX OCHOBaHHIA
IOPHCIHKIIHH, HA KOTOPEIE CCbIIAETCSA 3aABHTEND, ¥ TIPH~
3HaeT, YTO MEXAYHAPOAHEN TOTOBOD, 3aK/IIOUCHHEIN B
Cen-XKepmen-ar-Jle B 1919 rofty, He HMeeT OTHOIIEHUS
k HacrodueH npockbe; 4To He 6bIT0 MpEnCTaBIeHO HH-
KaKHX HOBBIX (haxTOB IS IIOBTOPHOTLO pPacCMOTPEHHs
BOIMpoca 0 TOM, MOXET JIH [THCEMO OT 8 mions 1992 ropa,
afpecoBaHHoe IIpescenaTemo Ap6uTpaxHoi KoMHCCHH
MexryHapomHo#t KOH(pepeHIuU M0 YCTaHOBIEHHIO MMpa
B KOrocnaBHH, CIIy)XHTh OCHOBAHUEM JUIs FOPHCAMKIIHY;
4To ropucaukiug Cyaa ne o60cHOBRIBaeTcA prima facie
OOBIYHBIM H JOTOBODHBEIM ITPABOM, PEryIHPYIONIMM
BE[IEHHE BOWHBI, H MEXOYHAPOJHBIM CyMaHMTApHLIM
NnpaBoM; H 4TO coobmenme, caenaunoe IOrocnasueii B
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KOHTEKCTe NepBoit Npockbbl 06 onpenesieHNH BpeMEHHBIX
Mep, ¢ KoTopoil obpaTwics 3asBuTens 1 anpens 1993
rofa, He Moxker OwITh Jaxke prima facie mcronkoBaHo
KaK «HEJBYCMBICICHHOE CBUETENBLCTBOY» «IO6POBOIIL-
HOTO U GeccriopHOro» NMpH3HaHu opHcaukuny Cyna.

*

* *

Cyn panee orMedaer, yto monHoMmouus Cyna mo on-
PeIesIeHHIO BpEMEHHEIX MEp cornacHo cratee 41 Crary-
Ta Cyga MMEIOT LENbI0 COOMIONEHNe COOTBETCTBYIOMMX
NpaB CTOPOH JO BbIHeceHHs perneHusa Cyza, H B KauecT-
Be MpeIBapUTENBHOrO YCIOBUA TpeOyeT He MPHUMHATH
HETOTIPaBUMOTO yInepba npaBaM, SBISIOUIMMCA Npej-
METOM CIopa B CyZileOHOM pa3bupaTelbCcTBe; H3 CKas3aH-
HOTO cienyeT, uTo Cya JOMkeH ¢ IOMOIIBIO TaKUX Mep
3a60THTBCA O 3alOUTE NpaB, KOTOPHIC BIOCIEACTBHH
MoryT 6mTh pemtenueM Cyla npefocTaBlieHBl 3asBHTeE-
10 MM OTBeTdHMKY, M uto Cyll, YCTAHOBHB HAJINYHE
€MHCTBEHHOI'O OCHOBaHMA Ul NMPH3HAHHA €0 KOpHC-
JMKLMM, a MMeHHO craTthd IX KoHBeHIMH O reHoumze,
M OKa3aBIIMCh HE B COCTOSIHHM IIPH3HATh, UTO JpYyTHe
NIPpEIIOKEHHBIE OCHOBAaHHA MOXHO OBt10 651 prima facie
NIPHHATL B KAUECTBE TAKOBHIX, HE JAOJDKEH OIIpeNensTh
MEPBI [0 3aMHUTe JI06BIX OCllapHBaeMBbIX IpaB, IOMUMO
TeX, KOTOphlE B KOHEUHOM CHETe MOTIM GBI Jleds B oc-
HOBY pelIeHHs B OCYINECTBIIEHHE YCTAHOBJIEHHON TaKUM
obpa3oM, prima facie IOpHCTHKIINH,

*

*

Cocnasich enie pa3 Ha MepEHI, ONpeNciICHHbIE UM B
€ro focraHopleHuu oT 8 anpens 1993 roga, Cyn nanee
OLICHHBAET NpaBa, NEPEUYHCIEHHBIE C IENIbI0 MX 3alIHTHI
BO BTOpoif npock6e Bocuun u I'eprieroBuHE! 06 onpe-
JeIeHHH BPEMEHHBIX MeEp, H 3aK/II0OYaeT, YTO BCE 3TH
NpaBa NPaKTHIECKH B TOYHO TAKHUX e (HOpMyIHpOBKaX
6BUTH H3O>XeHEI B NepBoii npock6e BocHuu u Cepuero-
BHHBl M 4TO JIMIIL OJHO M3 HUX MOXHO prima facie B
OIIpEREIEHHON CTENEHN OTHECTH K IpaBaM, BO3HHMKAKO-
muM cornacHo KoHBeHIMM O reHoumae; ¥ 4TO, TaKHM
obpasom, Cyx onpenmelHn BpeMeHHEIE MepHl B CBOEM
TIOCTAaHOBJIEHHH OT § anpens 1993 roga HMEHHO B CBA3H
C 3TMM NYHKTOM KOHBEHUMM M IJIf 3alMTHEI NpaB IO
Kousennuu.

Hanee Cyzi IepexoMT K MepedHtIo Mep, KOTOpEIE 3af-
BHTENL MPOCHT OMpeNEeNHTh, H OTMEYaeT, YTO 3TOT
nepedYeHb BKIIIOYAeT B cebs HEKOTOpHIE MEpEI, KOTOpPhIE
MOXHO 6BLI0 GBI aipecOBAThH IOCYAAPCTBAM HIIM obpa-
30BaHMAM, He ABJAIOIMMCA CTOPOHaMH B IIpoLECCe.
Cyn oTMedaer, 4TO B COOTBETCTBMH Co cTaTheit 59 Cra-
Tyra CyJa peMICHHE IO KaKOMY-IM60 KOHKPETHOMY
Jeny «obA3aTeNbHO JMING IS Y9AaCTBYIOIIMX B Jelle
CTOPOH»; H YTO, COOTBETCTBEHHO, Cya MOXeT JiId 3a-
IIMTEI 3THX NIPaB yKa3aTh BPEMEHHbIE MepHl, MoJyIexa-
mye MPHHATHIO CTOPOHAMH, HO HE TPETBHMH rocygap-
CTBaMM HIIH MHBIMH 00pa30BaHHAMM, KOTOpEIE He 6yayT
CBAIAHBl OKOHYATENBHBIM DEIIEHHEM O IIPH3HAHHUH H
coBITIOeHHH 3THX NpaB.

Tpu u3 3anpamyBaeMbIX 3aABUTENIEM Mep IIpedyCMAT-
PHBAIOT, YTO MpaBHTENbCTBO BocHuH M I'epleroBUHB!
«ROJDKHO pacroyiaraTh CpeACTBaMM) IS MIpeRXyNpexe-
HUA COBEPHICHHA TeHOLMAA M 3alUTHI €ro HapoJa OT
aKTOB eHOLUWAA, H «JOJKHO HMETh BO3MOXHOCTH IO-
nyyaTh GoeBoe OpYKHE, CHAPSIKEHHE M MATEPHAIILDY OT
Apyrux ydacrHukos Koneeniuu o remonmpe. Cya or-
MedqaeT, 9To craths 41 CraTyTa ynonHomouusaer Cyn
YKa3bIBaTh MEDEI, «KOTOpHIE HOIKHEL OBITH IPHHATHI
s obecnieuenys npas kaxao#i u3 CTropon», U 4TO 310

*



03HaYaEeT Mephl, KOTOpEIE JOMKHBI GBITh HPHHATEI OJHOM
WiH o6eMMH CTOPOHAMHU B JIgNe; YTO, ONHAKO, HAMEpeHHe
3a[pAINMBAIOIIETO 3TH MEpHl 3afBHMTENd COBEPIIEHHO
OUEBMAHO 3aKiodacTcd He B ToM, 4To0b Cyl ykazai,
YTO OTBETYMK [TOIDKEH IIPHHATH OIpE/Ie/ICHHbIE MephI
JUIA 3aIUTHl NIpaB 3aBMTENA, a CKOpee B TOM, YTO6BI
Cyn o6BABHI, KAKUMH SIBISIOTCA 3TH IIpaBa, YTO «TIpo-
ACHWIIO OBl IPaBOBOE ITONOXEHHE IS BCEro MeXIyHa-
POIHOTO COODIIECTBAY, B YACTHOCTH IS LICHOB Cobera
BezomnacHoctH Opranmsaiun O6benuHeHHbIX Hanui,
Cyn, COOTBETCTBEHHO, IIPH3HAET, UTO 3Ta MNpockba
MOMKHA PACCMATPMBATHCH KAk BBRIXOAAMAA 33 MPEMEIH]
cteps! neficTBua craTbi 41 CraTyTa,

JlBe U3 3alpalllMBaeMBIX Mep KacaloTcs BO3MOXKHOCTH
«pa3fiena ¥ pactICHEHH», AHHEKCHH WIH IPHCOE/HHE-
HHA CyBepeHHOI TeppuTopun bocHUN M 'eplieroBHHBI.
Cyn He MOXET COTTIACHTBCH C TEM, UTO «pasfen M pac-
YIeHSHUE» UM aHHEKCHA CYBEPEHHOro Iocy/JapcTsa,
mH60 ero NpUCcoeTUHEHHE K IpYroMy TocynapcTBy MOTYT
caMH 1o cebe CoCTaBiATh aKT TEHOIMOA H, CleIoBa-
TeNbHO, ABNATHCA BOIIPOCOM, OTHOCHINUMCS K JOPHCIHK-
nuu Cyza B cooTBeTCTBIH co craTheil IX KoHBeHIMH 0
resouuae. C Ipyroit cTOpoHEl, TMOCKONBKY 3aABHTENb
yTBEPXIAET, YTO TaKoil «pa3fmel M pacuICHEHHE», aH-
HEKCHA HIIH IpHcOoeqVHeHNe 6YIOyT ABIATHCA pe3yiIbTa-
ToM resotuaa, Cya B CBoeM OCTAHOBNEHHH OT 8 armpens
1993 roga yxe ykasan, uro KOrocnaBuu clienyer «IIpH-
HATL BCE MEpBI B paMKaX CBOWX IIOJFOMOYMH Al mpe-
JOTBpAIIEHUsA COBEPUIECHHS IIPECTYILIEHHA TeHOLUIan,
KakUMH OBl HM OBUIH €r0 IOCIEACTBUA.

*
* *

Tlepexons k npocebe IOrocmasuu, Cym He CUMTAET,
YTO OBCTOATENBLCTBA — B TOM BHJIE, B KAKOM OHH IIpen-
cTaBIAOTCA B Hactosmee Bpems Cyny, — TakoBBI, 4TO
TpebyloT 60onee KOHKPETHOIO OIpelleleHHa Mep, aipe-
coBaHHeIX Bocuuu u [epuerosuHe, ¢ TeM, YTOOHE Ha-
MMOMHHTS €if KaK O ee HECOMHEHHBIX 00:3aTeNlbcTBaX IO
KoHseHIu o reHouume, Tak # 0 Heo6XOMTMMOCTH BO3-
IepKHBAThCA OT HEAHUI TaKoro poja, KakHe IIpedy-
CMOTpEHH B IyHKTe 52 B nocranoeneHus Cyma oT 8
anpend 1993 rofa.

*

* *

B 3akmiouenue Cyxa cchulaerca Ha IIYHKT 2 cTaTbH 75
Pernamenta Cyga, B KOTOPOM IIpH3HAIOTCH MOJTHOMO-
yua Cyna B cnyuae obpalmeHusa K HeMy ¢ Ipock6oit o
BpEMEHHDBIX Mepax OINpENelITh MEPHI, KOTOPBIE TIOIHO-
CTBHIO WIIH YACTHYHO He COBIIAJAIOT C 3alpalliBacMbIMU
MepaMH, 1 oTMeqaeT, uTo Cyny INpPEeACTOHT paccMOT-
peTh 0bCTOATeNbCTBA, JOBEICHHBIE O €r0 CBEACHHUS, U
ONPENENHTb, TPeOYIOT MM 3TH 06CTOATENbCTBA ONpene-
JICHHA [JONOJHHTEILHEIX BPEMCHHBIX 'Mep, KOTOpEBIE
JOJIXHBI OBITH MPHHATEI CTOPOHAMH IS 3alllUTHI IIpaB
1o KoHBeHLIHH 0 FeHOLHAE.

PaccMOTpeB CHTYalMIO M COCIAaBIIMCh Ha pAIl COOT-
BeTcTBylomux pesomonnit Cosera Besomachoctu, Cya
TIPUXOINT K BBHIBOXY O TOM, HTO

«CJIOKHUBIIAACS B HACTOSIEE BpeMA ONacHas CHTyallus
TpeOyeT He oNpeeeHUs BpeMEHHBIX MEpP B IOTIONHE-
HHE K TeM, UTO OBUIM OIIpEHeleHb B NTOCTAHOBJICHHH
Cyna ot 8 anpens 1993 rofa, a HeMENIEHHOTO H (-
(EKTHBHOTO OCYIIECTBIIEHHA 3THX MEpY.

*
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ITombIit TExkCT NYHKTa NOCTAHOBIISIIOIIEH YacTH IIACHT:

«61. - ITo 3THM IpHYMHAM
Cva
1) 13 romocamu rpoTHB 2

noomeepxcoaen BPEMEHHYIO MCPY, OIIPENENCHHYIO B
nysxTe 52 A (1) nocranoeneHus, BerHeceHHOro CynoM
8 ampens 1993 roma, xotopas JomkHa OHTh HEMEX-
JeHHO H 3(heKTHBHO OCYLIECTBIIEHA;

T'ONOCOBAJH 3A: Ipencenarens cap Pobept Maxen-
HuHTCe, Buue-npencenarens Opa; cyanu llIse6ens,
Bemxayu, Hu, Opencen, Tnitom, Iaxabyamux, Arunap
Moyxacnu, BupaMantpu, Amkubona, Xepuer, Cyabs
ad hoc Jlayrepnaxr;

TONIOCOBAJIY TIPOTHB: cynss Tapacos; cydps ad
hoc Kpeua;

2) 13 romocamu npoTHs 2

nodmeepacoaem BpeMEHHYIO MepY, ONipeleIEHHYIO B
nyHKTe 52 A (2) OCTaHOBNeHHUS, BbiHeceHHOro CyoM
8 ampens 1993 roga, xoTopas JomkHa OHITH HEME[-
JIeHHO H 3(eKTHBHO OCYILECTBIICHA;

T'onocoBAIH 3A: ITpexcenarens cap PobepT [IxeH-
Huurc, Buue-npencenarens Opa; cymeu I1lsebens,
Bemxayn, Hu, Opencen, TuifoMm, Ilaxaby s, Arunap
Moynciu, BupaMauTpy, Ampkubona, Xepuer; Cynbst
ad hoc Jlayrepnaxr;

TOJMIOCOBAJH ITPOTUB: cynssa Tapacos; cymbs ad
hoc Kpeua;

3) 14 ronocaMu MpoTHB |

. nodmeepaicoaem BPEMEHHYIO MEpY, OTIPEIEIICHHYIO B
nyskTe 52 B mocraHoBneHHd, BeIHeceHHOro Cymom 8
anpensa 1993 ropa, KoTopas JOIDKHA ObITH HEMEJICH-
HO ¥ 3¢eKTHBHO OCYIIECTBIIEHA,

TonocoBanu 3A: Ilpencematens c3p PobepT
Jxenuunrc; Buue-npexcematens Opa; cyasu IliBe-
6ens, Bemxayn, Hu, DBencen, Tapacos, ['nifoM, 1ila-
xabynmun, Arunap Moyncnd, Bupamantpu, AxuH-
6ona, Xepuer; cyaps ad hoc Jlayrepnaxr;

TOOCOBAJIM ITIPOTUB: cyxbsa ad hoc Kpega,

*
* *

Bumne-npencenarens Ofa MPHIOKHI K MOCTAaHOBIE-
uuro Cyna 3asBlIeHHE.

Cymeu 1laxabynmun, BupamanTpu, Amxubona ¥ cy-
1ps ad hoc JlayTepltaxT NPUIOXHIH K ITOCTAHOBIEHHIO
0coOble MHEHHA.

Cynpa Tapacos 1 cyips ad hoc Kpeya NMpHWIOXKHIH K
HOCTaHOBNEHUIO HECOBIALAIONHE 0COOhIE MHEHMA.

3asenenue Buye-npedcedamensn Oovl

B cBoeM zasBieHBH Buue-npencenatens Oja Bbipa-
aeT COXAaIEHHE IO IMOBOAY TOro, uTo Cyla He 3aHAN
KOHKPETHOH MO3HIMHA B OTHOIICHHHU Npocs6el ¥Orocaa-
BUM 06 OIpEIeIcHHH BpeMeHHOM MepHl, IIpenycMaTpH-
paroueit, uto Bocuust ¥ I'eplieropiHa A0/DKHA CIERaTh
BCe, 9TO B Ipefenax ee MOITHOMOYHMH, I MpefoTBpa-
MIeHHs AKTOB TeHOLMOA B OTHOIUEHHH cepOCKOH 3THH-
4ecKOi Tpynnbl, — MPochOBI, BHPa)keHHOH Ha OCHOBA-
HUM JOKa3aTelbCTB, NPEACTaBIEHHHIX ‘OpraHu3alyu
O6sequuennbix Hanuil. Ero He ybequau MOTMBBI, IO
koTopbiM Cyll YKIOHMICA OT IIPAMOIO OTBETa Ha 3Ty
HpocsOy.



Ocoboe muenue cyovu Hlaxabydduna

B cBoem ocobom mHenun cymba Ulaxa6ymuuH nosc-
HHIl IPHIHHBL, ITO KOTOPEIM OH COIJIACHIICA C PEICHHEM
Cyxa no Borpocy 0 NMPOporauuH IOpHCEUKIHK. OH He
MOT COIJIACHTHCA C BospaxkeHHeM IOrocnasum, 3asBHB-
wei 9ro npocr6a Bockun u Iepuierosunt 06 onpenee-
HHH BPEMCHHEIX MEp PaBHOCWIBHA TIPOChOE O BEIHECEHHH
MPOMEXYTOUHOrO pelieHHA. He MOT OH COTIacHThCH U ¢
TEM, YTO IpH CIOXKMBIIMXCA OOCTOATENLCTBAX HEIa
Bocuusa u TeplieroBnHa He MMeNa NpaBa OCHOBBIBATHCS
Ha MaTepHalax CpencTB MaccoBoM HHoopManuu. Ilo
ero MHeHuro, IOrocnaBus He BEUIONHHIA YKa3aHMA O
BPEMCHHBIX Mepax, omnpefencHHbIX CymoM 8 ampens
1593 roga. B cuiy 3710i M IPYrHX yKa3aHHBEIX UM TIpH-
YHH OH C4HTacT, 4ro Cyn gelicroBal 651 HellpaBUIILHO,
OCHOBBIBasjACh Ha MaTepHaiiax, mpeacrapieHHsix IOro-
CnaBHeH.

Ocoboe muenue cydvu Bupamarnmpu

B cBoeM 0co6oM MHeHHMH cynbs BupaMaHTpH oTMe-
THIL, 4To npeAcrapieHHsle Cyny GakThl ZenATcs Ha TpH
KaTErOPHU: OTHETHI H COOGINEHHA B CpemcTBax Macco-
BOH MHpOpMaiMy; 3asBICHHS He3aHHTEPECOBAHHBIX
TPETBUX CTOPOH, TAKHX KaK JOJKHOCTHEIE Jniia Op-
ragnzanun O6benMHEHHHIX Hanumil; ¥ KOMMIOHHKe,
BbINyCKaeMble NpaBuTensCcTBoM IOrocnasum u mpapu-
TenbcrBoM Pecrty6nuxu Cep6un. Cyaps Bupamantpu
CHHTAET, 4TO, faXke eCM MONHOCTHIO HCKIIOUHTH Iep-
BYIO KaTeropuio ¢gaxro, uMeromerocs y Cyzna mare-
pbHana, OTHOCALIErocs KO BTOPOif M TpeThell KaTeropu-
AM, NOCTaTOYHO AJA Tpu3HanuA CyIOM Ha BpeMeHHOI
OCHOBE H MCKIIOYMTENBHO C LIENBIO ONPERENEHH Bpe-
MCHHEIX MED HaJIMYMsI 0OCTOSTENBCTB MO CMBICHY CTa-
TbM 41 CratyTa Cyna, cBMaeTenseTBYIOMuX prima facie
case O HeBBINONHeHHH IOrocmaBHell ITOCTaHOBJIEHHs
Cyna ot 8 anpens.

B ocranbHoi# 9acTH cBoero 0co60ro MHeHHs OH Kaca-
€TCs BOIIPOCA O TOM, HMEET JIH BpeMeHHOe MOCTaHOBJIE-
HHE, BhIHECCHHOE CyzZoM, 06A3aTeNbHYI0 IOPHIHUECKYIO
cwry. B ocobomM MHEHHMH paccMaTpuBaloTCA o6uMe
NPHHIMITBEI, TIPUMEHUMBIE K 5TOMY BONPOCY, a TaKKe
COOTBETCTBYIOIHE MONOXKEHHA YcraBa OpraHH3alUH
Ob6weannennsix Hamuit, Cratyta Cyna u PeritamenTa
Cyza u ienaeTes BEIBOI O TOM, YTO €C/IH IIOCTAHOBJICHHE
O BPEMEHHRBIX Mepax BBIHECEHO, TO 3TH MEPH! HAJaraloT
0653aTeNILCTBO MO COGMIONEHHIO TAKOTO IOCTAHOBJIE-
HUA, IMEIOIIET0 0632 TENBHYIO IOPHINYECKYIO CHITY.

B 0co60oM MHEHMH TaKkXke COBOPHTCS, HTO IpPH OT-
CYTCTBHH TaKOrO NpHHIMNA KoMmereHuus Cyga 1o
BBIITOJIHEHHIO OB3aTENBCTE, BO3NOMNKEHHBIX HA HErO B
COOTBETCTBUM C YcTaBoM u CTaTyTOM, 6BITa 651 3HAUK-
TENBHO OrpaHHYEHa.

Ocoboe muenue cyobu Adxcubonst

B otHOomenHH aByX 1pock6 06 onpenenenun BpEMeH-
HBIX Mep, ofpammennbix k Cyny ob6eMMH cTopoHamu,
cyapa Axnbona B cBoeM 0cO60M MHEHHM MPHXOJUT K
TAKOMY K€ 3aKIIOYEHHIO, YTO M Cyl, HO HHEIM IyTeM.
OH mnopguepkuBaer, 4TO, NOCKONLKY CTOPOHbI HE Bbi-
MIOJIHWIH TIEPBOE MOCTAaHOBJICHHE, BbiHeceHHOe CymoM,
CyR uMeeT npaBo HacTaUBaTh HAa TOM, YTO HHMKAKOIO
ITOCTIENYIOMEro NOCTAHOBIEHNA BEIHECEHO He SyIeT no
TeX NOp, NOKa CTOPOHBI He 06eCIeYaT BHITOTHEHME
NpenBIYIIEIO MOCTAHOBJEHHA OT 8 ampens 1993 roxa.
ITo ero mmuenuw, Cyz obnmamaer Takum 1paBoOM He
TOJNBLKO B CHIIY CCBUIKH Ha CBOM CTATYTHBIE MOTHOMOYHS
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Ha ocHoBaHun Cratyta M Pernamenra Cyga, Mo u B
KayecTBe YaCTH NPUCYIIHX eMY NONHOMOYHH Mo o6ue-
MY MEXITYHapOIHOMY IIpaBy.

OH nmanee 3aspyser, 4TO, MO ero MHeHHto, Cyn MMeer
TpaBo Ha ONpefeNieHHe BPEMEHHbIX MEp KaK YacTH NMpH-
CYIHX €My MOHOMOYMH H QYHKLHMIH M 4TO TaKHe MephI
JOJDKHBI OBITH 06A3aTEIBHEIMH, 3(QQeKTHBHBIMH H 06ec-
NMeYeHHEIMH TIPABOBHIMH CaHKLIHAMH, HHaue €ro aes-
TeNbHOCTH Kak Cyna 6yzer 3atpynueHa. MIMeHHo B cuny
3THX albTEPHATHBHEIX NpPHYIHMH Cymps Ajpkubona mop-
Aepxupaer peitenue Cyna, B xotopoM Cya moarsep-
XK[aeT BpEMCHHBIE MephI, OMNpEOENeHHEIE B NMYHKTE 52
€ro NMocraHoBleHHA oT 8 anpens 1993 roxa.

Ocoboe mHenue cydvu ad hoc Jlaymepnaxma

Cynps ad hoc JlayTepnaxr, Bhipaxas cornacue ¢ Cy-
JTOM, 3asBJIfET, 4YTO IpeaIoyell 66, 4TOOB MOCTAHORIIE-
Hue Cyna 6pu10 Gomee MORPOGHEIM KaK B M3NIOKEHHH
CYIIECTBEHHBIX GaKTOB, TaK H C TOUKH 3PEHUR MEp, KO-
TOpHle OH onpexenseT. IToguepkuBas GecnpeneACHTHEIH
TYMaHHUTapHHIA pa3Max 3TOro Jeia, OH MPH3HAET, YTO
3JIOACAHHSA, COBEpiaeMble cepbaMH B OTHOMICHHH My-
cyabMaH B BocHMM, OCOGEHHO NpomLece «3THHHECKOMH
YHCTKH», PABHOCHIIBHBI T€HOIMAY H YTO IIPAaBHUTENLCTBO
TOCYapcTBa-OTBETYHKA HE CHENAI0 HHYEro MIA Ompo-
BEPXKEHUA NOKA3aTeNbCTB, CBHAETENLCTBYIOUHX O MOM-
Ziepxke MM 6ocHHICKHNX cep6oB.

On otMeuaer, uTo 3M6apro Cosera BesomacHocTu
Ha TNOCTaBKM OpPYXHA MPHBENO K 3aMeTHOMY aucbanan-
CYy MEXNy BOODYXEHHMAMHM, HAXOIANMMHUCA B pyKaX
cepbcKOro M MYCYNbMaHCKOTO HacelleHHS BOCHHM H
I'eprieroBHHEI, M 4TO MO OnpeneneHuio CrieNUaIbHOTo
noknagyuka Opranmsaunn O6beguuendnix  Hammid
(MHenMe xoTOporo 6buIO momnepkaHo I'enepambHOM
Accambreeil) Tako#t nuc6amaHc cnmoco6CTBYET aKTH-
BH3allMH «3THHYECKOH YHCTKM» B 3TOM paiione. OH
TIOAYEpKUBAET TOT (aKT, YTO 3alpeT reHOLHOA XABHO
ObLI IPH3HAH BOIIPOCOM juUS COgens, MPaBONOPAXKOM,
CTOANMMM BBINIE MEXAYHAPOAHEIX KOrOBOPoB. Takum
06pa30oM, OCKOIBEKY 3M6apro MoxHO CUMTATh CIIOCO6-
CTBYIOIIMM «3THHYECKOH YHCTKE» H, CIEROBATENLHO, I'e-
HOLHOY, BOSHHKAIOT COMHEHHA B L1eJIeCOOBPa3HOCTH €ro
AanpHeiimero coxpanenus, 1 Copery BesomacHocru
creyeT 3HaTh 06 3TOM NpH MepecMOTpe Bompoca 06
smbapro.

Pasnenas muenne Cyma o ToM, uTo oH obnamaer
IOpHUCIMKIMeH Ha ocHOBaHHM KoHBeHIMM o renoumpe,
cynps JlayTepnaxT cuMTaeT Taxxke, 4TO OTBETHHK CROel
npocs6oit, HanpaBaeHno#t Cyny 1 anpens 1993 rona,
npexocrasuil Cyy HOTIOMHHTENBHYIO IOPHCAHKLIHIO VIS
PacCMOTPEHHUA HEKOTOPBIX IPYrHX acNeKTOB KOH(IHK-
Ta B Bochnn. Takum 06pa3oM, OH MoaepXHBaeT OIpe-
ZeleHHe JOTIONHUTENBHBIX MEP, OXBATHLIBAIOLIMX TaKHE
BOMNPOCH, Kak cobmiomeHHe JKeHeBCKHMX KOHBEHLMH,
0CBOGOXKIEHHE 3aKMOYEHHBIX W NPEKPAINEHHE JUCKPH-
MHHAIHM 110 STHHYECKHM NPH3HAKAM.

Hecoenaoarowee ocoboe mrenue cydvu Tapacosa

Cynpa TapacoB HaIIOMHHAET, 4TO OH He MOT noanep-
XaTb OOHY H3 Mep, ONpeneleHHBIX B ITOCTaHOBJICHHM
Cyna ot 8 anpens 1993 roxa, MOCKONEBKY, IO €ro MHe-
HMIO, OHa BECbMa CXOXa C NpenyGesxaeHHbIM pelIeHHEM
W MPEABABNAET HEONpENENeHHbIE U TI0 CYIIECTBY HeOT-
paHnieHHbIe TpeGoBanua IOrociasuu. Bropas npocr6a
BocHuu noaTBepmtIa ero oraceHNss OTHOCHTENBLHO TOTO,
YTO OHa IPHMIIUCHIBAET IPEATIONAraeMoe COBEPIIGHHE -
aKTOB FeHOIMAA MoJHOCThIO FOrocnasuu, He aenas HH--




xakoll TOMBITKH YCTAHOBMTh NMPHYHHHYIO CBA3b. OCHO-
BbIBaTh BHIBOX OO0 OTBETCTBEHHOCTH TOCyJIapCcTBa Ha
OJ{HOM JIMHIb 3THWYECKOH CBA3M C YacThIO HACEICHHA
Apyroro rocymapctsa Gputo 6bi BecbMa OIIACHBIM IIpe-
HEACHTOM I MEXIYHapoaHoro npasa. Tem He MeHee
Cya NMOATBEPAHI CBOH MpEABLIAYINME BBHIBOIMI, HE YIO-
MSHYB IIpH 3TOM HaJJexaluM oGpa3oM o6s3aTensCcTBa
camoit bocHuu, aHamormuHble obmsatenbcrsaM IOro-
-ClTaBMM, HECMOTPS Ha KOHKPETHYIO TIpockOy nocieaHei
06 sroM. Takum obpasoM, npexacrasigercs, uro Cyn
BBbIHEC NOCIIEIIHOE pelIeHHe 0 BO3IOXeHuH Ha FOrocia-
BMIO OCHOBHOM JIOJIH OTBETCTBEHHOCTH 3a IMpeRyINpex-
JIeHHE aKTOB F€HOLH/A.

IMo muenuio cyapu TapacoBa, 3T0 ABiAeTCA OXHO-
CTOPOHHHM NOAXOROM K OpaToybuiicTBeHHol BofiHe, B
KoTopoif Bce BTAHYTHEC B Hee ITHUIECKHE I'DYNIBI MON-
BEpraloTcsl HEBHIPA3UMEIM cTpasaHuaM. OH He MOXET
NojiepXaTh TNMOCTAHOBJICHHE, HAcTON4YMBO COXpaHAIO-
fiee TakoM MOAXOM, TOrga Kak Bce 3aHHTEPECOBaHHbIC
CTOPOHHB! TPU3HAIH KOHCTHTYHHOHHOE COTJIAileHHEe H
HacrofTeabHo npu3bipaoTca CoseroM BezonmacHocTH K
ckopeitieMy TOCTHXCHHIO CIpaBeUIHBOTO H BceoOb-
E€MJITIOIIEro MOJHTHYECKOTO yperyaupoBanud. Onpene-
JICHHE CAMBIX HEOTNOXKHBIX M 3hdeKTHBHEIX Mep MO
NpEAYNpPeXISHUIO TeHOIMAA TOTIEPKHYII0 61 Heobxo-
JHMOCTS U CTOPOH, YIaCTBYIOIMX B Jiene, COACHCTBO-
BaTh TAKOMY YpPeTyJIHpOBaHHIO, HO, K coxaneHuio, Cyx
poobile He YOMAHYN o Takoif neobxomumocru. Mour-
gaune Cyza 1o aToMy IOBOAY PaBHOCHIBHO KOCTOlHOH
COXAJICHHA HECMOCOGHOCTH OCYMIECTBIATh CBOE MO-
panbHOE NIPaBo.

Hecosnadarowee ocoboe muenue cyowu ad hoc Kpeua

Cymps ad hoc Kpeua caMraer, 4To onpeeleHHbIe Bpe-
MeHHbIE MepHI, B 0COGEHHOCTH TiepBbIE JIBC, ABJIAIOTCA He-
cOaaHCHPOBAHHBIMH, HMEIOT IIHPOKHIf, JBYCMBICTCHHBIHN
M HABOMAIIHIA XapaKTep, H MOIToMy 1o (GOpMyIHPOBKE H
COJICPXKAHHIO OHM OMacHO GJIM3KH K HEKOTOPHIM 3JIEMEH-
TaM NPOMEXYTOUHOTO PEMICHHA ¥ JaXe BKIIOYAOT HX.

OH cuMTaer, Yro NpeNOCYIHTCABHMHA XapaKTep THX
MeEp BBITEKAET M3 HACTOSIIEro INOCTAHOBIECHHA, KOTO-
poe, MO CYIIECTBY, MOATBEPKAAcT MOCTAHOBIEHHE OT
8 anpens 1993 roga.

ITo ero MHEHHIO, ecid 6B Ha AaHHOM CTAHH CYHRO-
MPOM3BOACTBA, Korfa Cyx He MOXKET 3aHUMATECH KyCTa-
HOBJicHHeM (aKTOB IO Jeiy M BuHOBHOCTH», Cyl NpH-
aHal, 49T0 Bce TpeGoBaHHA, HeOOXOAMMELE IS ONpeae-
JIEHUA TAKMX Mep, GBUIM BEINOJHEHK, OH JOIDKEH Obin
ONpeeSMTh OOINYIO BpeMEHHYIO Mepy, KoTopas, Io
CymecTBy, cosnafana 6w ¢ mocaaHueM Ilpencenarens
Cyna ot 5 aBrycra 1993 ropa, aapecOBaHHEIM 0GeHM
CTOPOHAM B CIIODE, BMECTE C KOHKPETHHIMH Bpe MEHHBIMH
MEpaMH, OCHOBAaHHBIMH Ha KOHUCHLHH O6MEeH3BeCTHO-
CTH; 3TH Mephl BKIIfoYany Oxt oGpameHoe K 3aABHTENIO0
TpeGOBAHNE NPOJIOIDKHTH MHUPHEBIC MIEPErOBOPH B Kaue-
crBe Haubosee 3ddekTHBHOrO M cKopeiimero crocoba
HOJIOKUTD KoHell GecuenopeqHolt rpaxgaHcKo BOMHHE B
Bocuuu u Fepuierobute. '

Cyana ad hoc Kpeua caHTaeT TaKkxe, YTo 10 OTHOLIE-
HHIO k o6melt Mepe Takie KOHKPETHEIC BpCMEHHBIE MEPHI
JOIDKHEI MMETh ANBTEPHATUBHBIH HIH KyMYJATHBHBIA
XapaxkTep.

97. JEJO, KACAIOIIEECA TEPPUTOPHUAJIBHOIO CIIOPA
(IMBUMICKAA APABCKAS JDKAMAXUPHAMAN)

Pewsenne ot 3 ¢pepans 1994 rona

B cBoeM pelleHHM IO Jeny, KacaloleMycs TeppHTo-
Eluanbﬂoro criopa (JIupnitckasa Apa6ckas [Ixamaxupus/

an), CyJ IIOCTRHOBKII, 4TO I'paHMIa MeXTy JInBueit u
Yagom onpeaencHa JloroBopoM o apyxbe H mo6poco-
ceacTse, 3akmoueHHbiM 10 aBrycra 1955 roma mexmy
@paHupeit u JInpHeit, H ONPEIETHIT IHHHIO MPOXOXKIEHUA
3Toit rpaHHIEL (CM. IPHIOKEHHYIO KapTy-cxemy Ne 4).

Cyn 3acenail B CIICAYIOIEM COCTaBE:

ITpencenatens c3p PoGepr HxeHHuHrc; Buue-npence-
Hatens Ona; cyanu Aro, IlIse6Gens, Bemxayn, Hu, DBen-
ceH, Tapacos, [uitom, IlaxaGynaun, Arwiap Moyzcnn,
Bupamanrpu, Pankena, Ampkn6ona, Xepuer; cyasu ad
hoc Cerre-Kamapa, A6u-Caab; Cekperapr BaneH-
cna-OcnuHa.

TTonHbIii TEKCT IYHKTA NOCTAHOBILIOMEH 9aCTH IJIacHT:
x
o
«77. Ilo aTuM NpHYHHAM
(837
16 ronocamu mpoTHs 1

1) nocmanoensem, 4To rpaHuiua Mexay Benamkoii
Counanxcrudeckoit  Haponuoit JInsmiickoit Apa6-
cxoli ixxamaxupueii u PecnyGinkoit Han onpeneneHa
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JorosopoM o Apyx6e H Ko6pococecTne, 3aKIIOYeH-
HeM 10 aBrycra 1955 roga Mexmy ®paHirysckoii Pec-
ny6muxoit u CoexunentsiM Koponenctsom Jlusun;

2) nocmaroensem, YTO JMHHA NMPOXOXTAEHHUA Ipa-
HHI(R! SABJIACTCA CICAylOmEit:

OT TOUKH nepeceMeHHA 24-ro BOCTOUHOr'O MepH-
AMaHa ¢ napajlenslo ¢ koopauHatamu 19°30' cepep-
HOJf MIHPOTH MO NPAMOH NMHHUHM O TOUKH Ilepecedc-
Hus Tpormka Paka ¢ 16-M BOCTOUHBIM MEPHAHAHOM; H
OT 3T0ii TOYKH 110 NMPAMOIt IMHHUK IO TOYKH Iepeceuc-
HHA 15-r0 BOCTOYHOro MepHIHaHa ¢ NApAJLIENblO C
KoopaMHaTaMH 23° ceaepHOM IHPOTHI;
3TH JIMHMM B WDTIOCTPAaTHBHBIX HENAX yKa3aHBl Ha
Kapte-cxeMe Ne 4 Ha cTp. 69 HacToAMIEro peLIeHn .

TOJI0COBAIH 3A: Hpeacenatens ¢3p PoGepr Jxen-
Hunrc; Bune-nipeacenarens Ona; cyasn Aro, 1lseGens,
Bemxayu, Hu, Dsencen, Tapacos, Initom, Illaxabyz-
nmH, Ariap Moyacan, Bupamantpy, Pannxesa, An-
xubona, Xepuer; cyaps ad hoc A6u-Caab;

TOJIOCOBAJIH NMPOTHUB: cynbs ad hoc Cerre-Kamapa.
*
» * )
Cynes Aro npunoxai k pemenuio Cyzia 3asgBicHue,
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Cynpu Iaxabynmun 1 Ajoku6ona NpHIOKHIM K pe-
menuto Cyza oco6b1e MHEHHA.

Cynmes ad hoc Cerre-Kamapa NPHIOXHT K PEIICHHIO
Cyna HecoBIajialolnee 0co6oe MHeHHe.

*
*

Ob30p cmaduii CyOonpou3soo0cmea u unodcenue
npemenauil
(myHkTH 1-21)

Cyn Aenaer KpaTKHi 0630p MoCIefOBATENbHbIX CTa-
Ui CYAOTPOH3BOJICTBA C MOMEHTa BO3OYXICHHA ena B
Cyne (nmyHKTH 1-16) B NIPHBOAMT NOBOZEI Cropon
(nyHKTH 17-21). OH HanoMHHaeT, YTO JeIo GRUIO BO3-
6yxIEHO ABYMS MOCIEAOBATCILHEIMH YBEIOMIICHUIMH
o CIIelHaJIBHOM COTTIAIUEHHH, BBEACHHOM B CHIy «Pa-
MOUHBIM COTNAIIEHHEM O MHPHOM YPErylIHpOBaHHM
TeppUTOPHANIBHOTO Copa MEXHTY Benukol Conuamu-
criueckoit Hapoauoit Jlusniickoit ApaGekoit xkama-
xupueit 1 Peciy6mukoit Yam» 1989 roma, — yBemomie-
HHeM, NpeacTaBicHHbiM JIuBueit 31 aBrycra 1990 rona,
1 coobmenneM Yana ot 3 centabpa 1990 roxa, xkoropoe
ClIeAyeT paccMaTpHUBaTh BMECTE C IIHCHMOM NpE/ICTaBH-
tenst Yamga ot 20 cenTabpa 1990 rona.

B yaeroM coobLueHHi, npeacTasieHHbix Cymy cropo-
HamH, H ux goBofoB Cyx oTMedaet, 4to JIMBHA OCHO-
BEIBAET CBOM IPETCH3HH Ha OTCYTCTBHHM KakKoH-mHGo
rpaHuupl ¥ mpocut Cya ONpefenuTh TPaHHLbI, TOrla
kak UaJ B CBOHMX IIPETCH3HSAX OCHOBHIBACTCA HAa TOM,
4TO rpaHMuA CyliecTBYeT, U npocHT Cyn OGBABHTD, Ka-
Koii sBNsgercA 3Ta rpaHuua. JIMBUA cuMTaeT, 4TO JENI0
KacaeTcs cIiopa O NPHHAUIEXHOCTH TCPPHTOPHH, B TO
BpeMs Kak 1o MHenuio Yaza, 310 JIeNO KacaeTcd Cropa
0 PACTIONOXKEHHH I'PaHHLbL.

Hanee Cyx ccbliaeTcs Ha IMHHH, HA KOTOPEIE IIPETCH-
ay1oT Yan u JIuBHA, B TOM BHIIE, B KAKOM OHH yKa3aHEI
Ha npunaraemoif kapre-cxeme Ne 1; nmpeTcH3usA JIusun
OCHOBBIBAaeTCA Ha OOheAMHEHHM IpaB H THTYIIOB KO-
pEHHOTO HacelleHHA, OpAcHA Cenycuitn, OTTOMaHCKOM
nmnepuu, Mtanmun v camoil JIMBHM; B CBOIO 09€PCIb,
nperensus Yaga ocHopaHa Ha [lorosope O Ipyxbe u
JoBpococencTse, 3aKIIOYEHHOM Mpannpelt u JIusHei
10 aBrycra 1955 rona, Wi, B NMOPANKE albTCPHATHBEL,
Ha effectivités dpaHIUH B CBA3H C MOJIOKEHHAMH BIIIC-
yKa3aHHbIX JOTOBOPOB WM HE3aBHCHMO OT HHX.

Jlozoeop o Opyaicbe u dobpococedcmse Meacdy Ppanyuei
u JTusueti 1955 z00a
(nyukThl 23-56)

O6GpaTHB BHUMaHHE Ha JONTYIO H CIIOXKHYIO HCTOPHIO
3TOrO CIOpa M MEPeYHCIIHB PN AOrOBOPHBIX JOKYMEH-
TOB, OTPaXAIOIUX 3Ty HCTOPHIO M, KaK IPEACTaBIACT-
Csl, MMEIOIMX OTHOlIeHHe K Jemy, Cya oTMedaerT, 4To,
Kak npusHaercs obeuMu croponamu, JloroBop 0 Ipyx-
6e u no6pococeacTse mexny Ppanuneit 1 JIuBueit 1955
rofa sABNAETCA JOTHHECKOW OTMPaBHOM TOYKOM pac-
CMOTPEHHs BOMIPOCOB, MNEpelaHHBX Cyny. [HeiicTeH-
tenpHocTh JloroBopa 1955 roga He ocnapHBacTCi HH
OMIHOM M3 CTOpDOH, paBHO Kak JIHBHA HE OcnapHBacT
npaBo Yaja ccpl1aThes B CBOeH apryMeHTallii NPpOTHB
JluBuy Ha mo6bie nosioxeHuA atoro Joroeopa, kacao-
muecs rparun Yaga. Jorosop 1955 roa, CIIOKHBIA
IO CBOGH CTPYKTYpE, BKIIOUacT B cebs KpoMe caMoro
lorosopa ueThIpe NpHIaraeMbie K HEMY KOHBEHLMH M
BOCEMb TIPHJIOXKEHHH; OH KacaeTcs NIHPOKOro Kpyra
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BOMNPOCOB, pEryIMpylomux 6yaymue B3aHMOOTHOLIE-
HuA Mexny obenmu cropoHaMu. B cratee 9 JloroBopa
TIPEIYCMOTPEHO, MTO KOHBEHLIMH H NPHIIOKEHHS K HEMY
ABISIOTCA HEOTHEMIEMOI gacTbio loroBopa. ONHHM H3
KOHKpDETHO PaCCMaTPHBAa€MbIX BOMPOCOB SBIACTCA BO-
IPOC O FPaHMIAX, KOTOPOMY IOCBAWIEHE! CTaThd 3 H
TIpunoxenue L

Janee Cyx musydaer crateio 3 Jlorosopa 1955 ronma
BMECTE C NIPHJIOKECHHEM, Ha KOTOPOE JeNIaeTCA CChUIKa B
3TOil CTaThE, IS TOTO 4TOGH ONpenenuTh, Oblla JIH B
pe3ylbTaTe 3akiodeHus storo JloroBopa MpoBE/iCHa
OCHOBaHHaf Ha JloroBope rpaHHIa MEXIY TEPPHTOPHA-
MH cropoH. OH oTMevaeT, 4To, eciu Jlorosop 1955 ro-
a nefiCTBHTENBHO NIPHBENT K ONDEAENCHHIO TpaHHLBL,
3TO MOCITYKMT OTBETOM Ha BOMPOCH], IOJHATEIE CTOPOHA-
MH: 3T0 GBUIO Bbl OHOBPEMEHHO OTBETOM Ha NpoChOy
JIMBHHM ONPEACAHTH NPEAENbl COOTBETCTBYIONINX TECPPH-
TOpHIi cTOPOH U Ha npocs6y Yazxa onpeneauTh THHHAIO
NPOXOXAEHNS [PAHHIIBL.

CraTps 3 JloroBopa HauHHAeTCA CICAYIOIINM:

«O6e Bricokne Jlorosapupatommecs CTOPOHE! NPH-
3HAIOT, YTO T'PaHHLBI MEXAY TeppHTOpHAMH TyHuCa,
Amxupa, ®paHuny, 3anagHoit Appukn H OpaHuy3-
cKoii DKBaTOpHANBHOH ADPHKH, C OXHOH CTOPOHEI, H
TeppuTopHeit JIuBHH — ¢ IPYro#, 05YCIOBIICHEI MEX-
OYHAPOIHBIMH aKTaMH, JICHCTBYIOMMH Ha jaty
obpasoBanua CoeHeHHOro KopoleBcTBa JInBuy, 1
nepeyMcieHs B NpwraraemMoM OGMeHe NHCbMaMu
(TTpunoxenue I)».

Tpunoxenue I k [loroBopy BKIIOYAET B cebsa oOMeH
MHChMaMH, KOTOPBIH, MOCE MPHBEICHHOIO B HEM TeEK-
CTa CTATHU 3, HAUHHAETCA CIeTyIOIHM 06pasoM:

«CcrUlKa aenaercd Ha CICKYIOIHE aKThI:

~— (DpaHKO-aHTIIHICKOE CcOrNallieHHe OT 14 wiond
1898 roaa;

— Hexnapanus ot 21 Mapra 1899 roxa, nonoiHso-
mas 3ro-CornameHme;

— (DpaHKO-HTAILAHCKOE COINAIeHHe OT 1 HOAGpPA
1902 rona;

— Koupenuusa Mexay OpaHILy3ckoil Pecnny6mukoit 1
OrtomaHckoii IToproit ot 12 Mas 1910 roaa;

— (MpaHKO-AHIIHHACKOE COTNAIIEHHE OT 8 ceHTaAbpsa
1919 rona;

— (MpaHKO-UTANBLAHCKOE COrIailleHHe OT 12 centabpsa
1919 rona».

CyZl HallOMHHAEeT, Y4TO B COOTBETCTBHM C HOpMaMH
ofuero MeXIyHapoJHOTO Mpasa, OTpaXeHHbIMH B CTa-
The 31 BeHckoi KOHBEHUHMH O TpaBe MEKTYHapOIHBIX
IOTOBOPOB, JOTOBOP JOJKEH HCTONKOBBIBATHCA nobpo-
COBECTHO B COOTBETCTBHH C OOBIYHBIM 3HAUCHHEM, TTPH-
ZABaEMBbIM €r0 TEPMHHAM B HX KOHTEKCTE, H B CBETE Cro
ueneit ¥ 3aga4, TolkoBaHHe JOMKHO OCHOBBIBATHCA B
nepByIo ovepeab HA TEKCTe jorosopa. B kadecTse HO-
IOJIHUTENBHOI MEPhl MOXHO BOCIOJIB30BATHCHA TAKHMHA
CPEACTBAMH TONKOBAaHHA, KaK ACATENIBHOCTH MO IMOATro-
TOBKE JOTOBOpa H 0GCTOATENHCTBA €r0 3aKIIOYEHHS.

B cooTmerctBuM co cratheit 3 Jlorosopa 1955 roxma
CTOPOHEBI (TIPU3HAIOT, 9TO TPAHHIpL... BHITCKAIOT» H3
OTpe/IENICHHRBIX MEXIYHapoHbIX akToB. Mcrnons3yemoe
B JIoroBope CIIOBO «TIPH3HAIOTY 03HA9aeT NPHUHATHE HA
ce6s mpaBoBoro obGs3arenscrsa. [IpH3HaHME IPaHHLE!
110 CYLIECTBY 03HauaeT «COrJIacHe» ¢ Hel, TO eCTh 0co3-
HaHWe NIPaBOBBIX MOCHEACTBHI e¢ HAHYHA, €& cobiione-
HHE M OTKa3 OT TIpaBa Ha ee OCTapHBaHHe B GYIyIeM.
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ITo mueHuio Cyna, TepMuHonorus JJorosopa o3Havda-
€T, 4TO CTOPOHBI 3THM JIOroBOpoM NPU3HANM BCe rpa-
HHI[BI MEXIY HX COOTBETCTBYIOUIMMM TEPPHUTOPUAMH,
4yTO BHITEKAET M3 COBOKYIHOIO NIeHCTBHA BCEX aKTOW,”
TNepeUHCIICHHBIX B [punoxenuu I; HH ofHA COOTBETCT-
pylolljas IPaHMIa He ocTanach Ge3 OMpeNencHHs M HU
O[MH M3 aKTOB, NMEpEUHCIEHHBIX B IIpwioxenuu I, He
6b11 THITHMM, BBLIO 6b1 HECOBMECTHMBIM C IIPH3HAHH-
€M, BHIPaXXEHHBIM B TIOJOOHBIX TEpMUHAX, YTBEPXKIATD,
Kak 3To Jenaer JIMBHSA, YTO IHMIIB HEKOTOpPBIE H3 yKa-
3aHHBIX aKTOB CNOCOGCTBOBANH ONpPEeNIEHHIO TPaHHIIBL
WM 4TO KOHKpEeTHas TpaHHIa BCe €lle HE ONpeJeieHa.
TMoxo6Hoe yTBEpXIeHHe mHmaino 6bl craTeio 3 Jloroso-
pa u Ipsunoxenue I ux 06BIMHOrO 3HAYCHHA. CropoHs!
nyTeM 3aKmiodeHHs JIoroBopa NPH3HATH TPAHHLpI, HA
KOTOpHIE ACNAeTcH CChlIKa B TeKcTe Jlorosopa; TakHM
obpasoM, 3amaya Cyna 3aKIOuaeTcs B YCTAHOBICHHH
TOYHOTO COAEPKaHHS MPHUHATOro 06A3aTENLCTBA.

YCTAHOBJIGHHE TPaHMIBI 3aBHCHT OT XXeJlaHHA Hero-
CPENICTBEHHO 3aHHTEPECOBAHHBIX CYBEPEHHBIX [OCY-
mapcrB. HUUTO He MellaeT CTOpOHaM MyTeM B3aHMHOTO
COTNIAIICHHA TPHHATh DELICHHE O TIPH3HAHMK ONpene-
JIEHHOM JIMHHH B KayecTBEe TPAHMIB! HE3ABHCHMO OT
IpeaBAYyIIEro CTaTyca 310M HHMH. EciH 3To yxe 6bna
TeppHTOpHATIbHAS [PAaHHLA, TO OHA MPOCTO MOATBEp-
xnaerca. Ecnu panee 3Ta IHHMA He ObLia TEpPHTODH-
aNbHOM rpaHMIIC, TO COTNAMEHHEM MEXIY CTOPOHAMH
0 «TIpH3HaHHHY» e B KaueCTBE TAKOBOM OHa HAJIENACTC
3aKOHHO#M CHIOM, KOTOpYIO He MMella mpexne. Mexmy-
HApOIHBIC KOHBEHLMM H Tpere[lcHTHOE NpaBO CBHJC-
TEJLCTBYIOT O Pa3IHYHBIX CIO0CO0ax BHIpaXEHHA TAKOTO
npu3HaHHA. TOT GakT, UTO B CTATEE 3 Joroeopa npeny-
CMaTpHBaETCs, YTO TMPH3HAHHBIC PAHHIb «BHITCKAIOT
M3 MEXTYHAPOXHBIX aKTOB», onpeieieHubix B IIpuio-
seHuH I, 03HadaeT, YTO 3TH aKThl OOYCIOBIHBAIOT CY-
mecTBOBaHHe Beex rpaHuy. Jioboe apyroe yTBepxie-
HHE MIPOTHBOPEYHNIO Gbl aKTHUECKOH TEPMHHOIIOTHH
CTaTBH 3 H NOJHOCTBIO JHUINIO 6Bl 3p(eKTHBHOCTH
CCBUIKY Ha TOT MIIM MHOM aKT, mpHBeNeHHsIH B ITpH-
noxennu I. B crathe 3 Jorosopa 1955 roga nmenaercs
CCHUIKA Ha MEXIYHApOJHblE aKTHl, JEHCTBYIONIHE
(«en vigueur») Ha JaTy oGpasoBaHus COEIMHEHHOTO
KoponescrBa JIMBHM, B TOM BHJie, B KAKOM OHH II€pe-
uncneHnt («tels qu'ils sont définis») B mpHaraeMoM obMe-
He MUcbMaMy; JIMBHA YyTBEPXA€ET, UTO aKThl, YIIOMSHY-
tole B IIpninoxenuy 1 ¥ nexamye B OCHOBE NPCTEH3HH
Yana, yKe He MMM CHIIBI HA COOTBETCTBYIOIYIO AATY.
Cyn He MOXeT COINIACHTBCA C TAKHMH YTBEPXKICHHAMH.
B craThe 3 Oenaercs CCHUIKa HE MPOCTO Ha MeXAyHa-
pOMHBIC aKThHl, JCHCTBYylOIHE Ha HaTy oOpa3zoBaHHs
Coennnennoro KoponebcrBa JIMBHH, a Ha MexAyHa-
POJIHEIE aKTHl, AeHCTBYIOIME Ha 3Ty AaTy B TOM BHJC, B
KakoM OHH nepeuncnens! B ITpunoxenun 1. Cocrapnenue
nepeyns pyKOBOJALIMX aKTOB C NEPEHOCOM Ha IOCie-
Kylolliee TIIATEIBHOE H3yUEHHe BONPOCa O TOM, HMCIOT
JIM OHH cHAy, GbLIO 681 6eccMBbICTEHHEIM, Cyly OUeBHI-
HO, YTO CTOPOHBI JOTOBODHIMCh O TpPU3HAHHH aKTOB,
NepedrcICHHBIX B KauecTBe HMEIOUMX CHIy JUIA nenei
CTaThM 3, MOCKONbKY MHade OHH HE CCBUIANMCb GBI Ha
Hux B IMpunoxenuu. TekcT cTaThd 3 4eTkO OTpaxact
HaMepeHHe CTOPOH JOCTHYb OKOHYATEILHOTO yperyiu-
poBaHua Bompoca 06 ux o6uux rpaHunax. CraThs 3u
Mpunoxense I mpegHasHayeHB! JUIS ONpEICIEHHS rpa-
HHIl TyTEM OTCHUIKM K IPaBOBBIM aKTaM, KOTOpPLIE
MOTLJIM Obl NMOATBEPIHTH NMPH3HAHHE JIHHHH TIPOXOMKMIC-
HHA 5THX rpaHuy. JloGoit mpyro#i BeIBOJ NMPOTHBOPC-
Yy GBI OAHOMY M3 OCHOBOIIONATAIOMHX MPHHIMIIOR
TONKOBaHHA MEXIYHapOJHHIX HOTOBOPOB, HEYKJIOHHO
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MO EPKHBAEMBIX MeXIYyHapOIHOMH cylie6HOH IIpaKTH-
KOli, 2 IMEHHO NIPHHIMITY 3 HEKTHEHOCTH.
 Henu u 3apaun JloroBopa, yKa3aHHBE B npeambyiie,
TIOATBEPKAAIOT TONKOBaHMe 3Toro Jloroeopa, IpHBe-
ZIEHHOE BBINIE, TIOCKONBKY 3TH LIeMM K 3aJauH, ecTecT-
BCHHO, TpEAycCMATPHBalH OIIPELENeHHEe TEpPPUTOPHH
JIuBUH, 2 3HAUMT, M €€ TPAHHUIL

BriBobl, K koTophIM npumen CyJ, NOATBEPXKAAIOTCA
Zanee W3ydeHHeM KoHTekcTa Jlorosopa M, B YaCTHOCTH,
Koupenmuu o nobpococenctse Mexy Ppanuuei 1 JIu-
BHeil, 3aKIIIOYEHHON MeXIY CTOPOHAMH B TO XK€ BpeMA,
yro 1 JIOTOBOP, a TaKXKe NMOATOTOBHTENbHOM AeATENb-
HOCTBIO.

JIunus zpanuysl
(nyHKTBI 57-65)

CrhenaB BHIBOX O TOM, YTO JOTOBapHBAIOLIHECH CTO-
POHBI CTPEMIINCH C ToMompio Jloroopa 1955 roga, H
B 0COBEHHOCTH €ro CTAThH 3, ONPEAEHTE CBOIO 061IyIo
rpanuiy, CyX paccMaTpHBaeT BOIPOC O TOM, YTO Ipejl-
cTaBnser coboit rpanHia Mexay Jiusueit 1 YanoM, Bbl-
TeKalomas W3 MEXIYHAPOJHEIX aKTOB, NMEPEIHCICHHBIX
B Ipunoxenun 1.

a) K eocmoxy om nunuu ¢ KoopouHamamu 16° oonzo-
mt (IyHKTH! 58-60)

B ®panko-aHIIHiCKOH AckIapalii 1899 roma, mo-
nonusioweit Cornamenne 1898 roxa, onpeeneHa nu-
M, OrpaHMuMBalomas (PaHIy3CKyI0 30HY (HIH chepy
BIIMSHHA) Ha CeBepo-3allafiec B HaNpaBJICHUH Ernnra H
HOMUHB Hyna, yke HaXOISIIMXCA TMOX OpHTaHCKHM
KoHTpoleM. B nyHkre 3 JleknapauuH IpexycMaTpuBa-
eTcs Crenyoee:

«B mpHHLMIIE NOHHMAETCA, UTO K CEBEpY OT 15-#
napaiuieny GppaHIy3cKas 30Ha OrpaHHIHBAETCA Ha Ce-
BEpO-BOCTOKE M BOCTOKE IMHHeH, Gepyweit cBoe Havua-
70 M3 TOYKH TepeceucHns TponHka Paxa ¢ 16 rpamy-
caMH BOCTOYHOM JOArOTH OT I'pDHHBHUCKOrO MEpH-
muaHa (13°40' BocrouHee ITapuxka), a 3aTeM NIPOXOAA-
meit B Oro-BOCTOYHOM HAIpaBIeHUH O TIEPeCeucHH
C TOUKOH C KOOpAMHATAMH 24 TpaJyca BOCTOYHOH
JONTOTH OT I pHHBHYICKOTO MEpHIHAHA (21°40' BoCTOU-
nee IMapuxa) H fance npoxojAmeif o 24 rpagycy o
niepecedeHus K ceBepy OT 15-if IMPOTHI © rpaHuLeH
JHapdypa, Kak OHa B KOHEUHOM CYETE ONpe/IeieHa.

Pa3nnuisa B TOJKOBaHHH 3TOTO TEKCTa BO3MOXHBL,
IOCKONIBKY TOUKA TlepecedeH A ITOM JIMHHK C 24 rpany-
COM BOCTOYHOM HONTOTHI He YKa3aHa, a IepBoHadallb-
Hblit TekcT JekirapallMM HE CONPOBOXIANICA KapToit ¢
yKa3aHHEM TPOXOXIEHUA cornmacopanHoi nunmi. Op-
HaKO Yepe3 HECKONBKO JHeH nocie MpHHITUA aroit ek~
napaluy (paHIy3cKHe BIacTH OlyOIHKOBAIH €€ TEKCT
B Livre jaune BMecte c kapToii. Ha 310it XapTe OBLIO MO-
Ka3aHO, YTO JIMHHA MPOXOIHT HE IPAMO Ha YOro-BOCTOK,
4 cKOpee B BOCTOYHO-IOrO-BOCTOYHOM HANPABICHHH H
3aKAHYHBAETCA [TPHONM3UTENBHO B MECTE TIEPECCTICHIA
24 rpafyca BOCTOYHOTO MepHIHaHa C apaIenbio ¢ KO-
opauHaTamu 19 rpagycon CEeBEpHOM MIHPOTHIL.

JIns neneil HACTOAMETO PELICHHA BONpPOC O paclio-
JOKEHHH TPaHHLl (PPaHIy3CKOH 30HBI MOXHO CHMTAaTh
pemenneM CornamenueM ot 8 cenrabpa 1919 ropxa,
nogmucaHHbiM B Tlapuke Mexny BenukoOpHuTaHHER H
dpanumeit H JONONHSIOMEH Hexnapammio 1899 roxa.

B ero 3akmo4HTENEHOM NYHKTE IpeRyCMaTpUBACT! CA.

«ITonumaercs, uTo B HacTosmeM CoriameHHH HH-
YTO He HAHOCHT ymep6a TONKOBaHMIO [leknaparnu



otr 21 mapra 1899 roga, B cOOTBETCTBHM C KOTOPOH
CNoBa B cTaThe 3 «a 3aTeM IPOXOANIIE B I0ro-BOc-
TOYHOM HAIPABJIECHHH 0O IEPECEeYcHUs ¢ TOYKOH C
KOOpAMHaTaMu 24 rpafyca BOCTOYHOH NONTOTHI OT
["punsHrcKoro Mepmirana (21°40' Boctounee Taprmxa)»
MIPH3HAIOTCA KaK O3HayaloMe, YTO «3aTeM JIMHMA
NPOXOJMT B IOTO-BOCTOYHOM HATIPABNEHHH BILTOTE 0
24 rpagyca BOCTOUHOH JONTOTH OT I PHHBHYCKOTO Me-
pHOMaHa B TOYKE [IEpEeceucHHs 3TOr0 rpanyca Jonro-
ThI C NapaieNlbIo ¢ KoopAHHATAMH 19°30" mypoTEI»».

B Cornamennu 1919 roga nonoxeHue, Kacarieecsd
3TOI NMHHY, NpEACTaBlIeHO KaK ToAKoBaHue Jexigapa-
uuu 1899 roaa; nmo MueHuo Cy/a, s Ueliel HaCTOAIEro
pellIeHIsT HeT OCHOBaHWH paccMATpPHBAThL ee Kaxk JIoH-
TBEPXAEHUE WM U3MeHeHHe exnapanuu. ITockonbky
rocygapcrBaMy, 3akmouuBmumMu Jexrapanuio 1899 ro-
Ila, aBasroTcs oba rocynapcersa — yuacTHuka 3toro Co-
TNALICHNA, He MOXET OBITh HHKaKUX COMHEHMI! B TOM,
4TO JaHHOE TOJIKOBAHME B HX JBYCTOPOHHHX OTHOIIE-
Husax ¢ 1919 roga npencrasnsger coGoif MpaBWILHOE U
obs3atensHoe TonkoBaHue Mdeknapauun 1899 roma. B
cooTBercTBuH ¢ JorosopoM 1955 roma ero MOXHO Ipo-
TUBOIIOCTaBUTD yTBepxIeHUIo JIuBuu. [1o sTHM TIpHtIH-
HaM Cyg IpHXOOUT K BEIBOAY O TOM, YTO JIMHHA, YKa-
sagHas B Cornamennu 1919 ropa, npencrasnser coboi
rpanuny Mexny Yamom u JIuBHelH K BOCTOKY OT JIHHHMH
€ KOOpAHHATaMH 16° JONTOTEI.

b) K 3zanady om nunuu ¢ Koopounamamu 16° donzomst
(rtyHKTSHI 61-62)

Bo @paHKO-UTANBSHCKOM coryameHnH (oGMeHe
muceMaMi) oT 1 Hoa6ps 1902 roxa rosopuTes, 9TO

«nipeen dhpaHy3ckoif skcnancuu B CeBepHoit Adpu-
K€, O KOTODOM TOBODHIOCH B BHIIICYIOMSAHYTOM
nucpMe... oT 14 mexabps 1900 roxa, ciegyeT ycraHo-
BHUTh IO I'paHuLe TpUNIONHTAHKH, YKa3aHHOH Ha xap-
Te, npunaraeMoit k eknapanun or 21 mapra 1899
rojxax.

YromanyToit kapToil Morjia OBITH TOILKO KapTa B
Livre jaune, Ha KOTOpOM NyHKTMpPHOH &IuHHCH OblIa
o0603Ha4yeHa rparuna Tpunonuranuy. Taxum o6pazoM,
Cymy HeoO6X0IUMO M3YYHUTE 3TY JIHHHUIO,

c) IHHonnas aunus
(TIyHKTEI 63-65)

SIcHO, 9TO BOCTOYHAA KOHEeYHAs TOYUKA TpaHUIEI Gy-
JeT HAXOOUThCA Ha BOCTOYHOM MepUauaHe 24°, xoTo-
DB B RaHHOM calydac sipisercs rpanuneii Cynana. Cyn
H€ NPOCUIN OIPENeNSATh TOYKY CIMAHMA TpeX I'paHMI]
Jlusnuu, Hurepa u Yana B 3anaguoM Hanpaenenuu; Yan
B CBOHX JOBOJaX IPOCTO NpocHT Cyn OOBIBUTEH JTUHHIO
TMPOXOXIEHUA TPaHHLEl «HO MATHAUATOTO Tpajgyca
BocTouyHee 'puHBHUCKOTrO MepuiHaHa». B mo6oM ciy-
yae petrenve Cyna B 3TOM OTHOINEHHH, KAK H B JIelIE 0
ROZPAHUMHOM CHOpe, {HE MOXET... BRI3BATh BO3paXeHHi
y Hurepa c TOUkH 3peHUS NPOXOXKIECHUA I'PaHHUI ITOM
crpane» (. C.J. Reports 1980, p. 580, para. 50). Mexny
24° 1 16° Ha BocTOKe OT I'pHHBHUCKOIO MepHaMAaHA TH~
HuA omnpemencHa B MpaHKO-aHTIUHCKOM COTIANICHHH
oT 8 ceHT#6ps 1919 roma; TO ecTh rpaHMUEH ABIASTCA
npAMas JMHUA OT TOYKH lIEpeceieHUS MepHIiana 24° B
BOCTOYHOM HAaIIpaBlIcHHH C Napaieiblo ¢ KOOpAHHATAMH
19°30' B ccBEpHOM HAIIPABJIEHUH O TOYKH MepecedeHHs
MepHnuaHa 16° B BOCTOYHOM HalnpaBJIeHHH C TPOIIMKOM
Paka. Ot 3TO¥ nocieqHEH TOUKH JIMHHA ONpeIeeHa BO
(bpanko-uTanbsHcKoM obMeHe mUCbMaMu OT 1 HoA6ps
1902 roma co cchuUIkoi Ha XapTy B Livre jaune; TO ecTb
9Ta JIMHAA, KaK yKa3aHo Ha KapTe, IIPOXOLMT B Hallpas-
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JIEHHH TOYKH HENOCPEACTBEHHO K 10Ty OT TyMMo; ofHa-
KO JIO NepecedeHus ¢ 3ToH TOuKoH 3Ta JIMHUA IepeceKa-
er MepuauaH 15° B BOCTOYHOM HaNPABJIEHUM B TOUKe,
u3 xotopoit ¢ 1930 roga 6pana CBo¢ HayajJo IpaHHIA
mexxy ®Opanuysckoil 3amagHoit Adpukoit 1 Ppannys-
cKoif DKBaTopUalbHOM AdpUKoH, ITa IHHUA NTOATBED-
xpaerca comepxamuMuca B OTHENbHOH KOHBEHIMM,
npunaraemoit x JJoroBopy 1955 rona, cchLIKaMu Ha Me-
cro oy Haspauuem Mypu Hau.

Yan, KoTophld B cBOMX JoBoAax npocut Cyn onpefe-
IMThH TpaHMLy B 3allafiHOM HaNpaBIeHHH o 15° mepu-
IHAHA, He OIPEJeNiI TOUKY, B KOTOPOH, 110 ero yTBep-
XKIEHHUIO, TpaHHIIA NepeceKaeT 3ToT MepuauaH. He yka-
3aaH cropoub! Cymy M TOYHBEIE KOOpAHHATh TymMMo B
Jiusuu. OnHAKO Ha OCHOBaHMM MMeroueiica unpopma-
L[HH, 1 B YACTHOCTH IpeJCTABIEHHBIX CTOPOHAMH KapT,
Cyn mpHImen K BBIEOAY, YTO JIMHHA Ha KapTte B Livre
Jjaune ricpecekaeT 15° MepHIMaH B BOCTOUHOM HallpaB-
JICHHH B TOUKE IEPECEUEHUS 3TOTO MEpHIHAHA C TIapall-
Jennio 23° ceBepHON MPOTHL. TakuM obpa3om, B 3STOM
CexTope IpaHuLa 06pa3oBaHa NpAMOH JHHHEH OT 3Toi
TOCNENHER TOUKH JO TOUKM IIEpeceYeHHs MepHIHaHa
16° B BOCTOUHOM HAIIPaBJIEHHH ¢ TponukoM Paxa.

ITocnedyroujee nogedenue Cmopon
(rtyHKTBL 66-71)

Crenap BRIBOJI O TOM, UTO OINpe/elICHHE IPAHULEI Bhi-
Tekaer H3 Jorosopa 1955 roja, ¥ yCTaHOBHUB MECTO
IpoXxoxaeHds 3Toit rpanuubl, Cyn paccMaTpHBaeT MHo-
ClieyIolee OTHOUIEHHE CTOPOH K BONpOCY O I'PaHUIAX.
OH IpH3HAET, YTO HH B OJHOM U3 NTOCIIENYIOITHX COTNa-
menuit Mexny @panuueit 1 JInsueit wm Mexay Yagom
u JIuBHeii rpandia B 3TOM patoHe, ONpeaciIeHne KoTo-
poii BriTekaeT u3 Jorosopa 1955 ronma, He craBuiIach
nof, coMHenue, HapoTus, Mpu pacCMOTPEHHH JOTOBO-
POB, 3aKIIIOYEHHBIX TIOCIIE BCTYIUIEHHS B CHIly JJoroBopa
1955 roma, NoOATBEpAKIAETCA IPERMOIOXEHHE O TOM,
yTO Iocie 1955 roga Hanu4uHe oNpeaclIeHHON IpaHHIbI
OBLI0 IPU3HAHO U COTJIACOBAHO CTOPOHAMH.

Hanee Cyn u3ydaer NOBENEHHE CTOPOH IIOCIIE 3aKIIFoYe-
Hus Jlorosopa 1955 roma B Tex ciyyasix, KOIa BOIIPOCHI,
OTHOCAIIMECS K I'PaHMHaM, BRIHOCHIIHCE HA PacCMOTpe-
HHE MEeXIYyHapoAHbIX GOpPyMOB, M OTMeUaeT noclieqoBa-
TENbHOCTE NOBeZicHHs Yana B OTHOINEHHH pacloioxe-
HMSA €r0 IpaHHLEL

Yemanosnenue nocmosnnodt 2panuyb
(nyHkTH 72-73)

B saxmouenue Cyq s3asBiser, 4To, M0 €r0 MHEHHIO,
Jorosop 1955 roma, HeCMOTpPS Ha IOJIOXEHHUS CTaThH
11, npexycmarpusaromeif, uTo «HacroAmui Jlorosop
sakmiouaerca Ha 20-IeTHHIT cpok», H TIoJIoXeHHA 06 of-
HOCTOPDOHHEM pacTopxeHuu J[Jorosopa, HEOOXOTHMO
paccMaTpHBaTh KaK OTIpeJENsIonMit MOCTOsSHHYIO T'pa-
Huny. Huaro B JoroBope 1955 roma He ykaseiBaeT Ha
TO, 4TO COrNIacOBAaHHAfA TpaHMIa ABJSETCA ITpempapH-
TeIBHOM MM BpEMEHHOH; HANPOTHB, OHa obafaer Bce-
MH TIPU3HAKaMH 3aBepUICHHOCTH. YCTaHOBJIEHHE 3TOH
TpaHuE ABIgeTCA (PaKTOM, KOTODPHIH ¢ caMoro Hadala
HMEIl 3aKOHHOE MPaBO Ha NpPH3HAHHE B KAUeCTBE CAMO-
CTOSTENBHOIO TOJNIOXKEHHS HE3aBHCHMO OT cyasonr Jo-
ropopa 1955 roma. Kak ToJBKO rpaHHMIja COTrIacoBaHa,
ee ONpeNeleHHe ocTaeTcs B cuiie, H6o Mo6oHi Ipyroit
MOXXO/ MOAPHIBAN 6Ll OCHOBONOJIATAIOIIHI NMPHHIUII
crabmwibHOCTH rpaHun. TakuM o6pasoM, rpaHMua, yc-
TaHOBIICHHASA NOTOBOPOM, TIpHOOpeTaeT NOCTOAHHBIH
XapakTep, KOTOPHIH He BCErAa UMeEET caM JOTOBOD.



Korja rpanuua seisercs MpeaMeToM COrNAMCHHUS, To-
CTOSHHOE CYIECTBOBAHHE 3TOH I'PAHHUIEI HE 3aBUCHT OT
[IOCTOAHHOTO AEHCTBUS JOroBopa, Ha OCHOBaHHMH KOTO-
pOro rpaHMIa coriacoBaHa.

Banenenue cydvu A2o

A no-npexHeMy YOexKIeH B TOM, 9TO B IIEPHON TOCTH~
XCHHS HE3aBHCHMOCTM HOBHIM rocynapcTBoM JIuBHA
I0XHafA TPaHHNA 3TOW CTpaHsl ¢ (PpaHIY3ICKNMH BlIazic-
HusMH B 3anamHoit AdpHke 1 DxpaTopnansHoi Adprxe
Mexay TyMmo u rpaHHLEH aHInO-erHneTcKoro Cynana
ene He BBU1a TIpeaMETOM AeTHMMUTAIMH TyTeM JloroBopa
MEXY HEIOCPEICTBEHHO 3aMHTEPECOBAHHBIMU B TO Bpe-
Ms cropoHaMH. OIHAKO s NPU3HAI0, YTO IyTeM 3aKIove-
Hus Horosopa or 10 aerycra 1955 roma c Opannuei
NpaBUTENBCTO JIMBUH, KOTOPOE GBLIO 3aHHTEPECOBAHO
NpeXJe BCEro B APYTHX acmeXTax BCEH COBOKYITHOCTH
BOIIPOCOB, NOMIEKAIUX YPEryIHPOBaHHIO, KOCBEHHEIM
06pa3oM NpHIHATO B OTHOIIEHHH 3TOH IOXKHOM rpaHH-
LIBI BBIBOBI, CACHAHHEIC (PPAHITy3CKHM [IPABHTENIBCTBOM
Ha OCHOBAHMM JOKYMEHTOB, yNOMaHYThIX B Ilpumoxe-
HHH ] ¥ 3TroMy [Jorosopy.

HMEHHO 110 3TOM NpHYMHE S pEeUIHI NMPHCOSTHHHTD
CBOIf TOJIOC K FOJIOCaM MOMX KOJINIET, KOTOphIe IPOreJIo-
COBAJIM 32 PEIICHHE.

Ocoboe muenue cyovu Illaxabydourna

B cBoeM oco6oM MHeHuH ¢yiabs HlaxabymnuH oTMe-
4aeT, 4TO HACTOAIEe JIETIO CONPSUKEHO C LENBIM PAIOM
BaXKHBIX BOTPOCOB, KacaIOIMXCA COCTOSHHSA MEXKIyHa-
POJTHOTO COOBMIECTBA B IPOLIIOM CTOJIETHH. TeM He Me-
Hee 3TH BONpOcH! ObUTH Npeapemensl orseToM Cyzia Ha
H3HaYaMBHBIN BONpOC, 1O MHEHHIO OfeMX CTOpoH, a
HMEHHO MOJTBEPXKXACTCS JIM rpaHHIA, HAa KOTOPYIO Ipe-
Tenayer Yaz, OpaHKO-THBHHCKHM TOIOBOPOM 1955 ro-
Ja. Oteer Cyaa HeH30EXKHO BBITEKAN W3 NPHUMEHCHMA
OGBIMHBIX MPHHUMIIOB TOJIKOBAHMA MoJOXeHui Jloro-
Bopa. OH He COTaceH C YMECTHOCTBIO MIIH HeoOXo -
MOCTBIO CCHUIKHM Ha MPHHIMI CTaOMIBHOCTH TPaHMIL B
o6ocHoBaHHe aToro oreera. Crosuuit nepey CyaoM Bo-
IIpOC 3aKIJIIOUAJICS B ToM, GBUT TH KakoH-1u6o Forosop,
onpepensiomuii rpanuny. Ilo ero MHEHHIO, TIPHHITHII
CTAGMIBHOCTH TpalHll He CIIocoOCTBOBAX OTBETY Ha
3TOT BOIIPOC.

Ocoboe Mrenue cyobu Adsicutonnt

B cBOeM 0c0GOM MHEHUH Cymbs AIukuGona B LenOM
TOJUIEPKHBAET OTPAKEHHYIO B PEIICHHH TOYKY 3PEHHA
CyZla 0 TOM, YTO ITOTPaHHYHBIIH CIIOP MEXIY JIuBueit u
YanoM B CYMHOCTH onpeznensercs JJoroBopoM o Apyx-
6e u moBpococeacTBe Mexay DpaHiry3ckoi Pecriyonu-
Koit u JIusneii ot 10 aBrycra 1955 roza.

Jlanee OH paccMaTpPHBAET HEKOTOPBIC ACTIEKTHI CIIOCO-
6a TonxoBanus Jloropopa 1955 roga, o6pamas ocoGoe
BHMMaHHe Ha TaKue BONPOCH, KaK LemH U 3afa4n Jloro-
Bopa, I0GpPOCOBECTHOCTh H TIOCHICAYIOIMHC JIeficTBHSA
CTOPOH.

Kpome TOro, cyapst AIpku6ona aHAIH3NpYeT NPeTeH-
SUH H JOBOJbI CTOPOH, B YacTHOCTH JIMBHH, B OTHOLIC-
HMH TOTO, YTO HMMEHYETCH «CylNeOHEIM INpOLIECCOM H
cTpaTerneii» o BOIpocy O «HOrPaHMIHbIX obmacTax».

B 3akmioueHHe OH ITPHUBOAMT IBE JAPYTHE OTIONHU-

TEJIbHBIE, XOTA M He OTHOCAIMECH X CYIUeCTBY Ne€na,
NpHIMHBI TOIepXKH pemtenns Cyna, H3 KOTOPBIX Nep-
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Bad OCHOBBIBAETCS Ha JIMIIEHHH IIpaBa BO3PAXKEHHS,
MOJNYAJIMBOM COIJIACHM, NPEIOTBPaUIcHHH W TIpH3Ha-
HMH, a BTOpas — Ha IPUHLMIIE uti possidetis.

Hecosnadarowee ocoboe mHeHue
cyovu ad hoc Cemme-Kamapyl

B cBOEM HecoBManaoneM ocobom MHEHNH cyabs CeT-
te-Kamapa oTMeuaeT, 4TO MOTpaHHYHbIE OOXACTH HH-
xorga ne 6plrn terra nullius, OTKPHITHIMU JUIS 3aBlaje-
HHs, B COOTBETCTBHM C MEXIyHapolueM rnpasoM. Ha
3Tolt 3eMile TIPOXHBAIH MECTHEIE KOPCHHBIC IIIEMEHA,
OBBeMMHCHUA [UIEMEH, YacTO OpPraHM30BAHHEIE B paM-
Kax opnena Cenycuitn. Kpome Toro, oHa Haxoauiach
oI JTABHMM M ¢3ab0 OCyIIECTBIAESMEIM CYBEPEHHTETOM
OTTOMAHCKONl MMIIEpWH, KOTOpas O0O3HAYHIIA CBOE
NIpUCYTCTBHE HENETHPOBAHHCM BIIACTH MECTHOMY Hace-
JIEHHIO.

BenukHe eBponeickue aepxkabel OblIi OXEPHHMEL 3a-
maugeit pasmena AQpuky, HO He IOILIM JaJbIne pacipe-
IieneHus chep PIHAHMSL

TlpucyrcrBue <PpaHIHH B IMOrpaHHYHBEIX obnacTax
Hayaoch auiub ¢ 1913 rona, korga Horoeop Oy4H mo-
JOXMJ KOHell BoiiHe Mexay Mranueit 1 OTTOMaHCKOH
nMmnepHeit. Hcropuweckuit IpaBoBOH THTYN Ha STOT
paitoH NpHHAIIEKAN CHayaja KOPCHHOMY HACENCHHIO,
a BIIOCIEACTBUH Tiepemen K OTTOMaHCKOH HMIEpHH H
mo3nxee k tanuu.

CTOJKHOBEHIE MHTEpecOB KOJOHMANBHBEIX [EpP)KaB
HpHBeNo K HHUMAEHTY B, ammoje, NONOXHBIIEMY Haua-
JIO YIEPETrOBOPaM, B PE3yNbTaTe KOTOPHIX ObLIa IIPUHATA
Jexnapanus 1899 rona, npeaycMaTpuBarUias pasjcn
cep BIMAHHA M OTpaHHYHBAIOMAS MIPHCYTCTBUE ®pan-
1IN Ha TEPPUTOPHSX, PACTIONIOXKEHHBIX B CEBEPHOM H
BOCTOYHOM HaIpaBIeHHIX.

o cymecrBy, B HACTOANIEM Jie/Ie eCTh JIBa KIIIOUEBBIX
ponpoca: 1) CymecTByer JIM WIH CYIeCTBOBaJ1A JIM KO-
raa-Iubo yCTaHOBIIEHHas IyTeM JOroBOpa paHnia Me-
#xny JIupmeit © YagoM BocToyHee Tymmo? 2) SBusiorcst
JH B CYIIHOCTH COIJIANIEHHS, [ICPSYNCICHHLIC B IIpuno-
weHud 1 k PpaHKo-TUBHACKOMY JOroBOpPY O npyxde u
nmobpococeacTse 1955 rofa, AOroBOpaMH O rpanuuax?

B oTHomeHuH epBoro Bompoca cyass Cerre-Kamapa
y6exaeH B TOM, YTO HM B Hacrofllee BpeMs, HH KO-
rra-nubo paHee HeT M He GBUIO HUKaKOH NorpaHHYHOH
JHHUM, KpOME TMHHUH, TPEXYCMOTPEHHOMH HepaTH(UIH-
posanubiM Jorosopowm Jlapans-Myccomuin 1935 roza.

B OTHOLIIEHHH BTOPOT0 BOMPOCa CYNibA Certe-Kamapa
CUHTAET, 9TO HH OJMH K3 JOTOBOPOB, NSPETHCICHHBIX B
TpunoxeHuu I, HE OTHOCHTCS K KaTETOPHH JOTOBOPOB
o rpanunax: Jexnapamus 1899 roja nperycMaTpHBaa
ame pasgenedue chep Buusmyd. CornanteHie Bappepa-
Ipuyerty 1902 rofa, NpeAcTaBlIABIICS coGolt cexper-
HBli o6MeH THcbMaMy Mexny OpaHnued Hranueii,
KacaJIoCh B3AHMHOTO COBIIOEHHA HHTEpecOoB (PpaHIIMH
B MapokKo M HTaNbSHCKHX npuTs3anyi B Tpunoaxra-
Hu 1 KupeHauke W 3aTparHBAIO TEPPHTOPMIO, HAXO-
TUBINYIOCH IIOJ CYBCPCHHTETOM OTToMaHCKOH HMIIE-
pun. Cornamenne 1919 roma Taxsie npeaycMaTpisalo
pasnen cep BIMAHMA M Kacajach, [NIABHEIM obpa3soM,
rpauuusl B cexrope Yaue-Japdyp. Yo xacaerca Horo-
popa 1955 roma, Ha KOTOPOM OCHOBBIBACTCA apryMeH-
tauus Yagxa, To B cratse 11 sroro Jlorosopa npey-
CMaTpUBAETCS COTJIACOBAHHBIN apaANaTHIeTHUH CpOK
€ro JeHcrBud. B KoHTpMEMOpaHAyMe CaMOTo Yana npHs-
Haercs, UTo Cpok HeifcTeus JloroBopa HCTEK B 1975 rony.



Bonpoc 06 effectivités He cliexyer MPUHEMATh BO BHH-
MaHHe, NOCKOIBKY CTOPOHBI He NpPEICTABHIH HHKAKHX
COOTBETCTBYIOIIHX JJOKA3aATEILCTB.

B psne moroeopos, 3akmodeHHBIX nocne 1972 ropa
ITHMH ABYMs CTpaHaMH, HET HHUKAaKOH CCBUIKHM Ha HaJH-
YHe KaKoro-nubo MHOro cropa.

Cynpsa Cerre-Kamapa cumraer, YTO THTYIEI Ha 3Ty
TEPPUTOPHIO, OTCTauBaeMble JIMBHEH, ABNAIOTCA AeiCT-
BHTEeNLHEIMH. Hu ®panuud, uu Yan He npemcraBin
6olree BECKHX THTYJIOB.

ITo muenmio cympu Cerre-KaMapa, au Cyn, au cropo-
HBl, K COXAaJICHNIO, He M3YYHIH BO3MOXHOCTH KOMIIPO-
MHCCHOT'O pEIeHHA, OCHOBaHHMEM U1 KOTOPOTQ MOLIH

6BI CTATh JINHUA, MMelomascs Ha kapte Ne 241 Opranu-
sauun O6nequuenHeix Hanumit, 61H3Kkas X aHHUH 1935
roa, HO He WIEHTHYHAA C Hei, HiIH BO3BpallleHHE K JIH-
Hun 1899 roja cTporo B I0ro-BOCTOUHOM HANpaBlICHHH,
OTIpe/IeNIEHHOM B IIEPHOJI 3apPOXKIEHHS CTIOPa U MO-MpeX-
HEMy yKa3hlBaeMOH Ha CaMEIX TIOCHEIHMX KapTax, Ha-
npumep, Ha xapte OAE 1988 roza, npunoxenHoli k
noknany ee ITogkoMHTeTa MO BOMPOCY O CIOPE MEXAY
JIusueit u Yagom.

O6e 3T JHHMH TIO3BONMIIHN 6Bl OCYINECTBHTh pa3zell
MEXY 3THMH JBYMS cTpaHamu Haropkst Tu6ectu, xoto-
poe, 1o Mx OBOIOAHOMY YTBEPKICHHIO, HMeeT CyIecT-
BEHHOE 3HAUEHHUE I UX OGOPOHBL.

98. JIEJIO, KACAIOIEECS JEJMMUTALIMA MOPCKOM I'PAHUILIBI U TEPPUTOPUAJID-
HBIX BOIIPOCOB MEXIY KATAPOM Y BAXPEMTHOM (KATAP mnporus BAXPEIHA)

(FOPUCIHUKIIMA U ITPUEM/IEMOCTD)

Pemtenne ot 1 nrous 1994 rona

Cyxz BHIHEC pellleHHe M0 JIENy, KAcaloIEeMycs MOPCKOiA
TpaHHLbI H TEPPHTOPHANILHEIX BONPOCOB B CIIOPE MEX-
xy Katapom u BaxpeitHoM. Cyn 3aceman B clieftylomeM
cocrase: Ilpencenarens bemkayn; Buue-npencenarens
HIBeGens; cymsu Ona, cap Pobepr Txenrmunre, Tapacos,
Tuitom, Ilaxabymaun, Arinap Moyxcinu, BupaManrpy,
Panmxesa, Xepuer, IlIu, ®neimxaysp, Kopoma; cyapn
ad hoc Bantukoc, Pyna; Cekperaps Banencus-OcnHHa.

[IyHKT nocTaHOBNAKOIMEE YACTH PElICHH TIIACHT:
«41. Ilo 3THM IPHYHHAM
Cvn
1) 15 romocamu npotus 1

nocmanoensem, uTo 06GMeH MUCEMaMK MeXIy Kopo-
aeM Caynosckoit Apasnu 1 aMupoM Katapa ot 19 n
21 nexabps 1987 roga u Mexay xoponem Caynosckoit
ApaBuu H 3MHpoM BaxpeitHa or 19 u 26 nexabps
1987 rona, a Taxke JOKyMeHT, o3araaBieHHbIN «IIpo-
TOKOI», HoAnucaHHbli B Joxe 25 nekabpa 1990 roxa
MHHHCTPaMH HHOCTpaHHEIX xen Baxpeitna, Katapa u
CaynoBckoii ApaBHH, peacTaBIfoT coboit mexay-
HapOIHEIE COTJIaMIeHHs, CO3Jalonue npasa u o6s3a-
TesbeTBa CTOPOH;

2) 15 romocamu npotus 1

nocmawrognsem, 9470 1O YCIOBHAM 3THX COJIAINEHHH
CropoHBI 0643aKCh TIEpeaaTh CIIOp MEXAY HHMH B
nonHoM o6weMe B Cyll, Kak 3TO NPeANHCEIBAETCA TeK-
CTOM, npemoxeHHBIM baxpefinoM KaTtapy 26 okTab-
pa 1988 roxa n npunsTeIM Katapom B xexabpe 1990
roja, ¥ ynoMsanyreM B Jloxckom nportokone 1990 ro-
na Kak «Bbaxpeitnckas ¢popmynan;

3) 15 ronocamu npoTHs 1

nocmariosnsem MpeRocTaBUTh CTOpPOHAM BO3MOX-
HocTh nepenath Cyamy Criop B IIOJHOM 00BEME;

4) 15 ronocamu nportus 1

yemanaanusaem 30 noabpa 1994 roma B kauecTBe
CpoKa, 10 HCTedeHHS KoToporo CTOpOHbI COBMECTHO
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WIH B OTHEIBHOCTH HOJKHEI NPUHATH Mephl B 3TOMH
CBA3H;

5) 15 romocamu npotus 1

ocmasnfsem BCe IpYrHe BOIPOCH LI NMOCIERYIOIE-
IO peleHHsy.

Cpemn Tex, KTO TOJIOCOBAl 3a peieHue, opuin: Ipen-
cematens bemkayw; Bune-npencenarens lllseGenn; cy-
IoeH c3p PoGept [Jxennunrc, Tapacos, I'uitom, Illaxa-
6y, Arwnap Moyncnn, Bupamantpu, Panmkesa,
Xepuer, IIIn, dneiimxaysp, Kopoma; cyasn ad hoc
Bantukoc, Pyna; .

T'0510COBAH ITPOTHB: Cyabs Ona.

*

* *

Cynps laxabyanquH Npwioxwl K pellleHHIO 3asBiie-
Hue; Bune-npeacenatens 1Be6ens u cyabsa ad hoc Ban-
THKOC IPHIIOXXHIIA ocolrle MHEHHSA; CyAbs O,ua NpHiIo-
KHJI HecoBNaaoliee ocoboe MHEHHE.

*

Hemopus sonpoca
(myHkTHI 1-14)

B cBoeM pemennn Cyx HarioMuHaeT, uro 8 uions 1991
roja MHHHCTp MHOCTpaHHbIX nex IocymapcrBa Karap
nogan B CekperapuaTt Cyja 3asBlleHHE O BO30YKAEHHUH
Iena nMpoTHB I'ocynapcTBa BaxpeilH B cBA3M ¢ ompene-
JEHHBIMHM Pa3HOTJIACHAMU MEXIY STHMH IBYMS rocy-
JapcTBaMHU B OTHOILICHHM CYBEpEHHTETa Hal OCTPOBaMM
Xapap, cyBepeHHBIX NIpaB Ha Iecyaxble oTMenH Juban
H Kurat Jxapajna, a Takke B CBA3H C JeTHMHTaluelt
IPaHHMLEI MOPCKHMX pafioHOB 3THX ABYX I'OCYAApCTB.

3aTtem Cyx n3naraer MCTOpHIO fena. OH HalloOMMHaeT,
4YTO B CBOEM 3asABlIcHHH KaTap B xauecTBe 060CHOBaHHSA
1opucaukuMy Cyfa cocliajics Ha IBa COrIallIEHHSA MeX-
Iy CTOPOHaMH, KOTOpPbIe, KaK OH 3afgBHJI, OBRUIH 3aKiIIO-
HeHbl B fiekabpe 1987 roma u mexabpe 1990 roaa, coot-
BETCTBEHHO, [IPHYEM, [0 MHEHHIO 3aBHUTEJIA, TIPEAMET H



061eM TepelABaBIIMXCS TOJL IOPHCIHMKIHIO BOIPOCOB
onpenensuics (popMyIoi, npepioxenHoi BaxpeifHom
Karapy 26 oxTa6pa 1988 roxa u npuHsTOM KaTapoM B
nexabpe 1990 roga. BaxpeH ocnopHIl OCHOBaHHA JUIA
JOpUCTMKLMH, Ha KOTOpBIe cocnaics KaTap.

Janee Cyx m3naraeT pasiHuHble CTaHH CYAOPOM3-
BOJICTBA Y IOBO/I5! CTOPOH.

Kpamxoe usnoosicenue ob6cmosmenncme, npu Komopslx
NpeOnpUHUMANUCE NONbIMKY paspewiunts cnop Mexcoy
Baxpetinom u Kamapom 3a nocneonue 0sa decamune-

mus
(mynkrst 15-20)

C 1976 roxa xoponeM CaymoBckoi Apasui ¢ coria-
cus sMupoB Baxpeiina u Karapa npeanpUHUMAINCh
MMOMBITKH HOOUTHCA paspelmeHus CIopa B KOHTEKCTE
FIOCPEIHUYECTBA, MHOTAa UMEHYeMOTO «IoOpBIMH YyC-
JIyTaMu», B PE3YJbTaTe KOTOPHIX Ha TpEXCTOPOHHEM
copelmanuy B Mapre 1983 roma Getn onoGpeH pan
«TIpHHIMUIIOB, JIeXAINX B OCHOBE JOCTMXCHHA ypery-
nupoBanMs». [TepBBIM M3 3THX NPUHIIMIIOB MpefycMaT-
PHBAJIOCh, YTO:

«Bce CIOpHEBIE BOIIPOCHI MEXIY ABYMA CTpaHaMH,
KaCaoIMecs: CyBepeHHTeTa Hajl OCTPOBaMH, MODCKHX
TPAHHII ¥ TEPPUTOPHATIBHBIX BOA, JOIKHB! CYHTATLCH
JOTOJNHUTENBHEIMY, HEJENHMBIMH BOIIPOCaMH, KOTO-
pHIe BCe BMeCTe MOIEXKAT MOIHOMY PaspeieHHION.

Barem B 1987 roay kopons CaymoBckoit ApaBuH
Hampasun svupaM KaTapa u BaxpefiHa mucbMa MICH-
THYHOTO COJOCPXKAHUA, B KOTOPHIX BBIIBHHYJ HOBBIC
npemoxkeHus.  TIpemoxenus Caymosckoii ApaBui,
NpUMHATHE TNaBaMH O6OHX rocylapcTB, COACpXaini
yeThIpe MyHKTa, B IEPBOM K3 KOTOPBIX MpeAycMaTpH-
BaJIOCh, 4TO

«Bce criopHsle BONpPOCH! NEPEIAarOTCA B MexayHa-
poaueii Cyn B I'aare iy BEIHECCHUA OKOHYATEJIBHOIO
pelneHus, 06A3aTENBHOTO I obeHx CTOpOH, KOTO-
pBIE IOJKHBI BBIMOJIHATD €r0 YCIIOBUS.

B TpeTheM MyHKTE IPeAyCMAaTpHBAIIOCh 06pasoBaHue
TpexcTOpOHHETO KOMHTETa B COCTAaBe npexncrasaTenei
rocymapcrs Baxpeitn u Karap u Koponescrsa Caynos-
ckag ApaBuf

«uig menu oGpameHuss B MexayHapoIHbIH Cyn un
cobmioneHHs HeoBXOTUMBIX TpeCoBaHui, NperbIB-
nAeMbIX K mepenade criopa B Cyl B COOTBETCTBHH €
OpaBUIaMH H HHCTPYKIHAMH, C TEM yToOBI GBITO
BEIHECEHO OKOHWATENBHOE pelleHHe, 00A3aTelBHOE
1 06eHxX CTOPOH».

Jarem B 1988 roxy mo unmnmatiee CaymnoBCKOH Apa-
BHMM npecTonoHacleqHuk BaxpeiiHa Bo BpeMs BU3NTA B
Kartap mepemal IIpecTOJIOHACICIHUKY Karapa Texct
(BOCIIEACTBUY CTABIIMI H3BECTHRIM Kak «Baxpeiiackas
dopmMyna»), KOTOPHIH TIACHT:

«Bonpoc

Croponnl o6pamaiotcs k Cyay ¢ npocbBoit BRIHE-
CTH pelleHHe no Io6oMy BOIPOCY O TeppUTOpHAIIb-
HBIX MpaBaX WIH MHBIX TUTYJaX H HHTEpEcax, KoTo-
pEle MOTYT CTaTh NpEAMETOM pasHoriacuit Mexmty
HMMHU; Y TIPOBECTH EAHHYI0 MOPCKYIO TDAHULY MENKIY
HX COOTBETCTBYIOIIMMH pafiOHaMH MODCKOTO JHA,
MOPCKHX HeJp ¥ IEXAIMX HaJl HUMH BOJD.

DTOT BONPOC BHOBB CTall INPEIMETOM obecyxaeHHs

IBa TOfa CIYCT B CBS3H C IPOBEICHHEM €XKETOIHOro
copemanus COBETa 10 COTPYRHHYECTBY apabCKux rocy-
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mapcTs ITepcunckoro 3anusa B Jloxe B nexabpe 1990
rona. Ha sToM cosemanuy KaTap coobmui o cBoeit
FOTOBHOCTH TIPHHATH «BaxpeiHCKyIo (hopMyy». B mpo-
TOKOJE COCTOSRINErocA TOTJa COBEIAHUA IOBOPHIIOCE,
yTo 06€ CTOPOHHE TOATBEPAHIN HOCTHTHYTYIO paHee
[OTOBOPEHHOCTh MEXIy HUMH; COTJIACHIHUCEH IPOATHTH
no6phle YeRyr'H KOpoms CaygnoBsckoit Apapuu ®axna 10
Mas 1991 rofa; 9TO IO HCTEHECHHH 3TOro NEpHOZA BO-
IpOC MOXET ObITh IepelaH B MexnyHapoHuii Cyn B
cooTBercTBUY ¢ «Baxpeitrckoit Gopmyoi», a Iobprie
ycnyru CayloBckoit ApaBHH ByAyT HMPOAOIKATECL BO
BpeM# TiepeZiaiy BOMpoca B apOMTpax; U ¥TO B Ciryiac
HOCTHXEHHA GpaTCKOro pelIeHHsd, NPUEMIEMOro JiIH
o6GeHX CTOpOH, Aeno 6yaeT OTO3BaHO H3 apGutpaxa.

No6peie yeryrn kopona @axja He NPUBEITH X XKeac-
MOMY DE3yIbTaTy B YCTAHOBIEHHBIA TaKUM obpazoMm
cpok, u 8 nionsa 1991 roxa Karap po36ymmr B Cyze xeno
npotus BaxpeiiHa.

Mo yreepxnenuto Karapa, 06a rocynapcrba «B CO-
mamednax oT aexabps 1987 roja... nexabps 1990 ro-
Ia... IpAMO OOGS3aJTHCh TepefaTh CBOH pasHOTIACHA B...
Cym». Takum obpaszoM, KaTap cauTaeT, UTO Cyn mouy-
YT TIPABO «OCYLIECTBIATE IOPHCIMKIIHIO 1S BRIHCCCHHA
pelmenys Mo 3TMM PasHOTIACHAM» H, CHEOBATENLHO,
o saaBieHHIo Karapa.

B cBolo ouepens Baxpeifd yTsepxaaeT, UTO ITpoTo-
xon 1990 roga He ABISETCH IOPHIHICCKH oBg3aTEeIBHEIM
gokymeHnToM. OH Janee yTBepKIACT, UTO B JoboM ciy-
yae COBOKYIHBIE IONOXEHHs OOMEHa NHChbMaMH 1987
roga u Ilporokona 1990 roga He AawT Karapy npaBo
onHocTOpoHHero o6pamenus B CyJ, ¥ IPUXOMHT K BEI-
Bomy o ToM, uto Cynx He obnamaeT OpPUCIUKIMEH Aist
paccMoTpeHus 3aspieHus Karapa.

Xapaxmep obmena nucomamu 1987 200a u Joxcko2o npo-
moxona 1990 zo0a
(myHKTHI 21-30)

Cya, TIpexze 4eM IPHCTYNUTE K aHAIU3Y CONCPXaHUA
TEKCTOB, Ha KOTOphiX ocHoBpiBaerTcs KaTap, msyvaer
XapakTep 3THX TeKcToB. OH OTMEHAET COrIacHe CTOpoH
¢ TeM, YTOo OOMEHbl IHCEMaMH B nexabpe 1987 roma
npeAcTaBIsioT cobof  MEeXTyHapoaHOS CoTaIlcHHE,
nMelomee 06A3aTENBHYIO CHITy B MX B3aHMOOTHOINICHH-
X, HO BMECTE C TeM ofbpaiiaeT BHUMaHHe Ha yTBEPKIIC-
une baxpeitna o ToM, uro IIpoToxon OT 25 pmexabpsa
1990 roxa smusercd He Gojiee YeM MPOCTHIM OTIETOM O
IeperoBopax, AHAJOTHYHBIM IO CBOEMY XapaKkTepy
npoToKojy TpeXCTOPOHHEr0 KOMHTETa; MTO, COOTBCT-
CTBEHHO, OH He MpENCTABIAET COOOH MEXIyHapOAHOC
cornamenye u, TakuM oOpa3oM, HE MOXET CIYXKHTh B
kadecTBe OCHOBaHMA s 1opucaukiun Cyna.

Tlocne usyuenns Iporokoma 1990 roma (cM. BbImE)
CyZ 0TMeYaeT, 4TO OH He SBIACTCA IIPOCTHIM OTHETOM O
3aCeaHMH, AHATOTMYHEIM TPOTOKOY, TOJITOTOBJICHHO-
My B paMkax TpeXCTOpOHHETO KOMHTETa; B HCM HE 11po-
CTO CONEPYKHUTCH OTYET O THCKYCCHAX U PE3IOMHUDYIOTCA
BOTIPOCHL, TIO KOTOPHIM JIOCTHIHYTO MJIH HE IOCTHUIHYTO
cornacue. B HeM NepeaycieHbl 06A3aTENbCTBA, C KOTO-
pHIMH CTOPOHBI BHIPA3MIIH COIJIACHE. CrepoBaTensHoO,
OH CO3JaeT NpaBa U 0013aTeNbCTBA U1 CTOPOH TI0 MEX~
JyHapomHOMY IpaBy. IIpoTOKON MpENCTABIAET coboit
MeXAyHApOIHOE COTMIallIEHHE.

BaxpeiiH yTBEpXKIaeT, 4T0 TOCylapCTBa, IOMMNHCABIIHE
IMporokon 1990 rona, He UMENN HAMCPEHHA 3aKJII04aTh
nogo6Hoe cornamenne. OnHaxo Cyn He cauTaeT Heob-
XO¥MBIM PaccMaTpHBATh BOIPOC O TOM, KAKHMH MOTIIM
GbITh B 3TOM OTHOINCHHH HAMEpEHHA MHMHHCTpa HMO-



cTpaHHBIX Aen baxpeiiHa HimH, B CBA3H € 3THM BONpO-
COM, HaMepeHHst MHHHUCTpa HHOCTpaHHEIX jgen Karapa.
He cornacen oH M ¢ yTBepxacHHeM bBaxpeifHa o TOM,
YTO, CYIA IO NMOCIEAYIOIIEMY ITOBEAEHUIO CTOPOH, OHH
HHKoraa He cuutanyu IIpoTtoxon 1990 roma cornamenu-
€M TaKoro poza. '

Codeporcanue obmena nucbmamu 1987 200a u Joxckozo
npomoxona 1990 200a
(nyHkTHI 31-39)

IMepexona X aHAMU3Y COAEPXaHUA TEKCTOB 3THX JOKY-
MEHTOB, a TaKKe CO3[aBacMblX MMH NpaB M ob6s3a-
TenberB, Cy/I MpexIe BCero 0TMEYaeT, YTO IyTeM obMe-
Ha ITHCbMaMH B Jekabpe 1987 roxa (cM. Benne) BaxpeiH
u KaTtap B3ann Ha cebs 0643aTeNnbCTBO NEPENABaTL BCE
criopHeie Bonpocsl B Cyx H npu coxelicrBun Caynos-
ckoli ApaBuM (B paMxax TpeXcTOpPOHHET0 KOMHUTETA)
onpenenars mopsagox obpamenua B Cyn B COOTBETCT-
BHH ¢ IPUHATEIMH TaKUM 06pa3oM o6A3aTENbCTBAMM.

Bonpoc 06 omnpemencHuH «CIIOPHEIX BOMPOCOB» OBl
paspetiten tums B [Iporoxone ot gekabpa 1990 rona. B
aToM IIpoToxone 3apukcupoBaH ToT QakT, yro KaTap
HaxoHel mpuHs1 «Baxpeftnckylo dopmyny». Takum ob-
pasom, o6e CropoHsl Npu3Hany, uTo Cyza nocne obpa-
IEHUA K HeMY JOJDKEH BBIHECTH peHICHHe «II0 ToboMy
BOIPOCY O TEPPUTOPHATIEHBIX NpaBaxX MIM MHBIX THTY-
JIaX M BHTEpecax, KOTOPhIe MOTYT GBITh IPEIMETOM pa3-
Hornacuii Mexay [CTopoHaMu]»; ¥ «IIPOBECTH EIHHYIO
MOPCKYIO TPaHHIY MeXAy MX COOTBETCTBYIOMIMMH pai-
OHaMH MODCKOTO JHa, MODCKMX HEAp M JeXalUX Haj
HHMH BOJY.

B npuuaTOit TaKUM 06pasoM dopMyie onpeaenaoTces
Ipedensl Cropa, KOTopblii MoxeT 6bITh nepefan Cymy
Juis paspemeHust. Ee nens 3akiniouanack B ONMpeNeIeHHA
MIpeeJIOB TaKOI'o Clopa, 0IHaKO HE3ABHCHMO OT NOpsAN-
Ka o6pamenus B Cyll, OHa COXpaHAeT AN KaXION M3
CTOPOH BO3MOXMOCTE IpencraBuTh CyRy cBoH cobcr-
BEHHEBIC MPETEH3HH B OIpeleleHHLIX TaKuM obpa3oM
npefenax. B To xe BpeMd, JOIMycKkas NpeACcTaBIEHUE OT-
IENbHBIX TIpeTeH3uil KaXxol N3 cTopoH, «baxpeiHckad
(opMyna», TeM HEe MEHEE, 3apaHee MPeaNnosaraer nepe-
Iauy criopa B moJiHoM o6seMe Cyny.

Cyn 0TMEUAaeT, YTO B HACTOSAIIEE BPeMA Y HETO HMeEET-
¢ JTMIub 3aseIeHne KaTapa ¢ H3I0)KeHHeM KOHKPETHRIX
IpeTeH3ui ITOro rocygapcTa B pamkax «BaxpeiHckon
dopmyner». B cratee 40 Cratyra Cyga npegycMaTpHBa-
€TCs, UTO ¢ clydae nepedadn aei B CyJy «IOIKHEI OBITh
yKa3aHEI IpeaMeT CIiopa u cropoHE». B TaHHOM ciiyyae
€ yKa3aHHeM CTOpPOH BOIIPOCOB HE BO3HHKAET, MHOE e~
JI0 — IIPEIMET CIopa.

ITo muenuo Baxpeitna, B 3asBnenun Kartapa conep-
XKaTCA JINIIG HEKOTOPBIE H3 3EMEHTOB IIPEAMETA CIIOpa,
npelHa3sHaueHHBIX M BKIIOYeHHA B «baxpeiHckyio
¢opmyny», uTO, B CYIMHOCTH, NIpU3HaeTca ¥ KaTapom.

B urore Cyn mocraHOBISeT IIPeJOCTABUTh CTOPOHAM
BO3MOJKHOCTE O6ECIIeUNTD IIpeICTAaBIEHHE €My CTopa B
IOJIHOM O06'BEME, KaK 3TO NpeaycMaTpuBaeTcs B ITpoTo-
xone 1990 roga u «baxpelinckoit popmyne», ¢ koTopoi
oM 06e cornacHel. CTOPOHBI MOTYT COENATh 3TO ITyTEM
COBMECTHEIX MM pa3lelbHbIX ycuiwid. Tak Wi HHaue
Cyq B pe3yJIbTaTe IpOBENET Pa3bupaTenbcTBO IO JIIO-
60OMY BOIPOCY O TEPPHUTOPHANBHBIX NpaBax HAH MHBIX
THTYJIaX ¥ MHTepecaX, KOTOpble MOIYT CTaTh IIpenMe-
TOM pPAa3HOTJIACHH MeXIy» CTOPOHAMH, H PacCMOTPHT
IpOCLOY «MPOBECTU €IUHYIO MOPCKYIO TPaHHILy MEXIY
MX COOTBETCTBYIOIAMH paifoHaMH MOPCKOTO IHa, MOp-
CKHX HeIp Y JieXalux HaX HHMH BOI».
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3asenenue cyovu Lllaxabydouna

S npennouen 651 Ha JAHHOW CTaJMH TOJIHOCTEIO pe-
IIHTH BOMIPOC O IOPHCAHKIUH. TeM He MeHee A roJoco-
Ball 3a pElIEHHe C YYETOM HaMepeHHs IpPEeXOCTaBHTH
CTOpOHaM BO3MOXHOCTb — 3aClIyXMBAIOIIYI0 TOro,
yTo6HI C Heif cormacuThes, — npeacrasutb Cyny cnop B
nonuoM obseMe, OCHOBaHHA I TaKOrO IpeiroyTe-
HUsl, COOTBETCTBEHHO, HE YKA3EIBAIOTCA.

Ocoboe muenue Buye-npedcedamenn Llleebens

Buue-npencenatens IlIeGens, rojocosaBuMi 3a
TIYHKTH! TIOCTAHOBIIAIOMEH YaCTH pelleHns KaK «IpHeM-
JeMbley, Ha3Bal peleHHe HEOORYHBIM M BHIBLIBAIOIMUM
TpeBory. OHO He o6lajaeT KauecTBaMH, INPHCYIIMMH
pemennio aroro i moboro apyroro cyxa: Cyx He
BBIHEC pEIEHHA IO NPEACTaBJIEHHBIM €My OCHOBHBIM
BonpocaM. XapakTepHas yepra npakTuku Cyna 3akimo-
4ajach B TOM, YTO B €r0 PEIIEHUIX H3Taralnuch JOBOALI
CTOPOH, OJJHAKO B HaCTOSIIEM DELIEHHH ITOrO He Gblio
CIeJIaHO, TIOCKOJIBKY OHO HE NOATBEPAMIO H HE OTKJIO-
HIWIO IOpUCIHKIHIO. Buue-npencenatens LlseGens 3a-
JaeTcs BOIPOCOM, BEITIONHEHA U cyRebHag (yHKIuS B
pE3YNBTATE TAKOTO HOBIUECTBA.

Ocoboe Muenue cyovu Banmuxoca

B csoeM oco6oM MHEHHH Cyabd BanTukoc Beickasal
TOUKY 3pEHMS, COLNACHO KOTOpOH JaHHOE geno 6bL1o
3aNyTaHHEIM H, IO CYIIECTBY, OBIIO HESACHO, COrNACH-
1Hch 1M 06a rocyaapcTsa HepexaTs cBoif cnop B Cya H
KacaJioch JIM MX COTJIAllleHHe TaKXke NMpeaMera crnopa U
nopsaxa o6pamenus B Cyn. KoHeuno, Moxno 6b110 65l
TNpU3HATE, YTO COTNAlIeHHE OBUIO JOCTUTHYTO, OJIHAKO,
yTo Kacaercs IIpoTokona cosemaHnus B [loxe, TO OH coO-
JEPXHT ABYCMBICIIEHHBIe (hOPMYITHPOBKH. B uacTHOCTH,
BO3HHKaNa NpoblieMa B CBA3M ¢ apabcKHM TEPMHHOM
«anp-Tapadar», UCIONb3YEMbIM B 3TOM CBA3H CTOPOHAMH.

B mo6om cnyuae Cyny crnenoBano 6pl IPHCTYIHTE K
DACCMOTPEHHIO HACTOSINErO Aefla MO CYIECTBY, eClTH 65l
o6a rocyapcrsa Inepefali eMy BOIIPOC O CBOMX pa3Ho-
raacHAX, BMECTE HIH II0 OTHEIBHOCTH, B COOTBETCTBHH C
npuHATOM MMM (OpMYIIOH, NMpexycMaTpHBalOMeH, YTO
KaxJ0e roCcyJapcTBo JOJDKHO nepefaTh Cyoy BOIIPOCHL,
PpeLIEHHE 110 KOTOPBIM OHO XOTeNo 6bl oNyIHTE oT Cyfia.

Hecosnadaiowyee ocoboe Muenue cyosu O0bt

Cymesa Oma cuHTaeT HEBO3MOXHBIM TIOJIOCOBATH 33
HACTOAIIEE pellleHHe, MOCKOJIbKY OHO INpeBpamaer of-
HOCTOpOHHee 3asBleHHe Karapa B OZHOCTOpDOHHeEe
MpeACTaBiAeHUe COTJIAIIEHUs, KOTOpOE OKa3aloCh He-
npaBWILHO chopmymupoBaHHEIM. I1o ero MHeHmio, Cyiy
CIEI0BANIO, CKOpee, ONpedeNUTh, 00NIaaeT IH OH IopHC-
OUKOUEH 11 PacCMOTpEHHA TaKoro OAHOCTOPOHHErO
sageaenns. Ceifuac xe npexacrapnsgercss, uro Cyx —
BIIEpBbIE 332 BCIO CBOK HMCTOPHIO — BBIHEC IIpeIBapH-
TensHoe pemenune. Co coelt croponsl, cyaps Oma yT-
BepxaaeT, yro CyX He MOXET IIOCTYNaTh MNOZOGHBIM
06pa3oM, He paspelluB IIPEXIEe BCEro BOIPOC O IOPHC-
UK. YTo Ipou30HIeT, ecliM CTOPOHBI «HE TIPUMYT
MephI» 110 nepefaue CyAly cropa B IOJHOM 06BeMe? By-
IeT JIM CUMTATHCs, YTO JTio6ad U3 CTOpOH WiIH obe cTo-
POHEI HE BEITIOJHIIIN Hacrosmee peimeHHe, win xe Cyn
IIPOCTO PEINUT MPEKPAaTHTh CYHOINPOU3BOACTBO IO Ha-
CTOAIIEMY JIeNly, KOTOpO€ YKe 3aHeceHOo B OOImui CITH-
COK M B CBA3M ¢ KoTopbiM Cyx OyzaeT fenaTh BHI, YTO
OHO mepefaHo eMy cropoHamu? Ilo MHEHMIO CyIObH
One1, Cyn mpocro Jenaer KecT, npeajiaras moj BHIOM



PElIeHHs CTOPOHAaM MPHCTYIHTD K Mepefaie eMy HOBO-
TO Jela He3aBUCHMO OT HACTOAIIETO 3aABIEHHA.

Bomnpoc, nomaexamuit pacCMOTPEHHIO B HACTOAIIEM
Jief1e, CBOJIUTCA K BhIACHEHHIO, UMeIoT M «CorameHue
1987 roma» mmu «Cornamenue 1990 roma» xapakrep
«IeACTBYIOIMX MeXIYHAPOIHBIX JOTOBOPOB 1 KOHBCH-
Mi» mo cMeicty crateH 36 (1) CraTyTa, TO €CTh COlep-
XaT IH OHUM KOMIIpOMHCCHYIO oroBopky. ITocie uzyue-
HUSA XapaKTepa M coJepxaHus foKymeHTos 1987 u 1990
romos cyabs Ofa MpUXOTUT X BBIBOAY, YTO HH OJZHO M3
corjalreHuii He OTHOCHTCA K 3TOH KaTerOpHH.

Yero B TaKOM clydae IblITalnHck RoOHThCA KaTap u
Baxpeitu Ha TIeperoBopax, OG0GPHB 3TH IOKYMEHTBI?

TIpoaHANM3UpPOBAB XOJ NEeperoBOPOB, KOTOPHIE NMpo-
BOJIMIIMCD Ha NPOTSDKEHHH Golee ABYX JecATHIETHH, cY-
Ibs Ofla IPUXOIHUT K BEIBOAY O TOM, 9TO, ECIIH B JieKa6-
pe 1987 roxa 1 O6BUIO JOCTHTHYTO KaKOe-TO B3aHMOTIO-
auManue Mexay Katapom u BaxpeiiHoM, oHO Kacanoch
IpocTo cornamenus o6 yapexaeHHH TpexcTopoHHero
KOMHTETa, KOTOPHIH TO/XeH GBI CiocobCTBOBATh pas-
paboTke cneyuansHozo co2aauienud; OH TaKXKe CUMTACT,
4yTo TpexcTopoHHeMY KOMHTETY He YAalloch BhIpaboTaTh
COTNAcOBAaHHBIA IPOEKT CIIENHAlIBHOTO COorflameHns H
9TO CTOPOHBI, NMOANuchiBasg IIpoTOKON COBEIAHUA B
Jloxe, COTTIACKAMCH € TeM, YTO CCBUIKY Ha MexnyHapoa-

Hptit Cya cleoyeT paccMaTpHMBaTh KakK alpTCpHaTHBY
106peM ycnyraM CayToBCKO# ApaBHH, 4TO, TEM HE Mc-
Hee, He NMOJpasyMeBAeT MpPEeROCTaBIIeHNA KaKoro-nr6o
MOAHOMOYMS, HAIIPUMED, TaKOIO, KaK pa3pelIeHHe oa-
Hoii U3 cropoH obpamarkca B CyX ¢ OXHOCTOPOHHIM
JafBIIeHUEM, HTHOPHPYA «TOCTULHYTYIO paHee LOrOBO-
PEHHOCTb MEXIY ABYMS CTOpOHaMM», a MMEHHO pa3pa-
GOTKY CHeNMAIBHOTO COIJAIEHHA B COOTBETCTBAM C
«Baxpetinckoil popMymoi».

B sakimoueHne cynba Ona sasBigeT O CBOCH yBepeH-
HOCTH B TOM, 4TO B COOTBETCTBHH CO CTaThei 38 (1) Per-
namenra Cyna Hu «Cornamenue 1987 roga», nu «Co-
raamenne 1990 roma» He MOTYT pacCMaTpHBAThCA B
KadecTBe ocHoBaHHMs mna ropucovxuuu Cyla B ciyuae
MOJauH OQHOCTOpOHHero 3assieHus M 4yro Cyx He
YIOMHOMOYEH OCYIIECTBIATE IOPHCIMKIMIO B OTHOLlE-
HHMH COOTBETCTBYIOIIMX Pa3sHOTJAcHii NO TeX IIOp, NoXa
OHH He GymyT coBMecTHO Nepeaanbl Cymy Ha OCHOBA-
HUH CIIELHANEHOrO COTIAlIEHHL B COOTBETCTBHH €O
cratpel 39 (1) PernamenTa Cyna, 4ero, 1o €ro MHEHHIO,
He MpOM3OLLUIO B HacTosmeM fene. TeM He MeHee Cyn
B3 Ha cebA polb NMPHMHPHTENA, BMECTO TOrO 4TOOR!
NOCTaHOBHTB, YTO OH He oOlajaer IOPUCAMKLMEH s
paccMOTpeHH 3afBIeHnd, npencrasnesHoro Karapom
8 wons 1991 roga ~— 9TO, MO MHEHHIO CylApH Onp1, OH
JIoJkeH OBUL cAENaTh.

99. JIEJIO, KACAIOIIEECS JEIAMHTALIUM MOPCKOM IPAHUIIBI H TEPPUTOPMAID-
HBIX BOIIPOCOB MEXJY KATAPOM M BAXPEITHOM (KATAP nporus BAXPEVHA)

(IOPUCIUKIMA Y IIPUEMIIEMOCTB)

Pemenne oT 15 despans 1995 rona

Cy BBIHEC CBOE pEIiEHHE O IOPHCIHKIHH M IPHEM-
JIEMOCTH M0 JIeJly, XacaloleMycst MOPCKoH TpaHUIbI H
TeppUTOpHATILHBIX BONpocoB Mexy Katapom u Bax-
perHOM,

Cyn 3aceman B clienyromeM cocTape: [lperncenarens
Bemxayu; Bune-npencenarens LlseGens; cyabH Ona,
c3p Pobepr Jxeununre, Iuitom, [axabyaanH, Aruiap
Moyacny, Bupamantpu, Paxmxesa, Xepuer, I,
dreitimxaysp, Kopoma; cymsu ad hoc Bantukoe, Top-
pec Bepuappec; Cexperapb BaneHcua-OcnuHa.

Y

* ok

TIyHKT MOCTaHOBISIOIMEH YACTH PEMICHHS TIIACHT.
«50. Tlo 3TM IIpMUHHaAM
Cyn
1) 10 romocamu IpOTHB 5

nocmanoensem, ITo oH obNaNaeT IOpUCAHKLHEH 115
paspelleHHs NPENCTaBICHHOTO Ha €ro paccMOTPEHME
criopa Mexny I'ocynaperBom Kartap u I'ocyzrapcrBom
Baxpeiin; :

2) 10 romocaMH IpOTHB 5

nocmarosasem, aro 3assinenue I'ocynapcrsa KaTap,
cocraBnenHoe 30 Hoabps 1994 rona, ABnsercs npuem-
JIEMBIM.

o
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Cpenn Tex, KTo TOJIOCOBAJI 3A pelieHHe, ObLIM:
Ipencenatens BexxayH; CyapH cap Po6epT JKEHHHHTIC,
TuiioM, Armnap Moyncnu, BupamanTpu, Panmkesa,
Xepuer, 11u, ®neitimxayap; cynes ad hoc Toppec bep-
HAapIeC;

TOROCOBANM TPOTHUB: Bune-npencenarens Llpe-
6enp; cympi Ona, Mlaxa6yanun, Kopoma; cynss ad hoc
Banrtuxkoc.

x

* *

Bune-npencenarens I1IseGens, cyapn Ona, 1llaxabyn-
muH n KopoMa, a Takxe cyaps ad hoc Bantukoc npu-
NOXHIH K pemenmio Cyla HecoBnaJarmomue ocobbre
MHEHHSL.

*

* *

Hcmopus éonpoca u 00800bt
(nyHkTH 1-15)

B cBoeM pemennu Cy[l HAIIOMEHAET, 4To 8 mioja 1991
roga Karap mogan B Cekperapuar Cyna 3adBiIcHHE O
BO36YX/ICHHH Iena npoTHB BaxpeiiHa B CBsA3M ¢ onpene-
NEHHLIMH Pa3HOTJIACHAMM MEXIY 3THMH IByMA rocy-.
JapcTBaMy B OTHOUIEHMH CYBEPEHMTETA Hajl OCTPOBAMH
Xapap, CyBepeHHBIX IIpaB Ha necdansic OTMeNH Juban
u Kurar Ixapama, a TakXke IEIHMHTAUHH TDaHHUBI
MODCKHX palfOHOB 3THX ABYX rOCYJXapCTB.



3areMm Cyn uznaraeT ucropuio ferna. OH HallOMHHACT,
gT0 B cBoeM 3axBllcHHH Kartap B kauecTBe 060CHOBaHHA
ropucaukupd Cyna cocancd Ha JBa COINIAINeHHs Mexay
CTOPOHAMH, KOTOpHle, Kak OH 3afBHI, ObIIM 3aKiIiove-
Hal B fexkabpe 1987 ropa u nexabpe 1990 rona, cootset-
CTBEHHO, NpPHYEM IIpeAMeT U oOBeM mepelasaBIIMXCA
HOM IOPUCANKIIHIO BOIPOCOB OMpefelics (popmynoH,
npeanoxenHoit BaxpeifHom Katapy 26 oxTabpsa 19838
roja ¥ mpuuaroit Katapou B Aekabpe 1990 roxa («bax-
peituckas gopMynan). baxpedH ocmopiiI OCHOBaHMSA
IS IOpHCIMKLIMH, Ha KOTOpbIe cocnaincs Katap.

B cBoeM pemenuu oT 1 mions 1994 roga Cyn nocrano-
BHJI, YTO OOMEH IHchMaMu Mexay koponem Caynos-
ckoit Apasum u smupoM Katapa oT 19 u 21 nexaGps
1987 roma M Mexmy koponeM CaynoBckoil ApaBHM H
sMupoM BaxpeiiHa ot 19 u 26 nexabpa 1987 rona, a
TaK¥e JOKYMEHT, 03aryaBleHHbIH «[IpoTokom», HOAIH-
caunsii 8 Joxe 25 mexabpsa 1990 rofa MHHHCTpaMH
MHOCTpaHHbIX gen Baxpeita, Karapa u Caypgosckoit
ApaBHH, IIpeACTaBIAIOT cO60i MeXyHapORHEIE COrna-
IMEHHs, CO3MAroINue NpaBa U 06sA3aTeICTBA CTOPOH, H
YTO TO YCIOBHMAM 3THX COTJIALIEHHI CTOPOHBI 00s3a-
THCH TIEpeNaTh CIIOp MEXAY HUMH B IoNHoM o6beMe B
Cyn, xak 310 npexnuceiBaerca «BaxpeitHckoit dopmy-
noity. OTMETHB, 4TO Ha paccMoTpensH Cya HaxooHTCA
Iume 3aaBleHHe KaTapa ¢ M3NOXEHHEM KOHKPETHBIX
[IPETEH3MH ITOrO TOCylapcTBa B COOTBETCTBMH C [aH-
HOM ¢opmynoit, Cyx IOCTaHOBHI IPEXOCTABUTH CTOPO-
HaM BO3MOXHOCTb Nepenats Cyny crop B IOJHOM 06B-
eMe. OH ycranosun 30 Hoa6ps 1994 roga B KauecTBe
CpoKa, 0 HCTEYeHHS! KOTOPOIO CTOPOHEI COBMECTHO
HIH TI0 OTOENGHOCTH JOJDKHBI NIPHHATH MEPH B 3TOH
CBSA3HM, M OCTABHII BCe ApYrHe BOIIPOCH IUIA IOCHEXYIO-
OIErO pelneHus.

30 nosabpa 1994 roma mpeacrasutens Katapa mpen-
craBun B CekpeTapHaT IOKYMEHT, O3ariaBIeHHBIN
«AKT O COOMIONEHHH IONOXKEHH TONNYHKTOB 3 H 4
nyHkTa 41 nocraHoBasowei yacti pemtenus Cyna ot 1
uonsa 1994 romay. B 3TOM JOKYMEHTE IpelCTABHTEND
cchINalicA Ha «OTCYTCTBHeE corfalmeHHs Mexnxy Cropo-
HAMH O COBMECTHBIX Mepax» H 3asBIUI, 4TO, TAKUM 06-
pasoM, OH Iepenaet «crnop Mexny KarapoM u baxpei-
HOM B IoJHOM o6beMe B CyJr, Kak 3TO NpeANHCHIBAETCS
TEKCTOM..., HMeHyeMBIM B JloxckoM mpoTtoxone 1990 ro-
Ia “Baxpeitnckoi Gpopmyoi”».

OH NepeyYncIul IPEIMEThI Cllopa, KOTOPKIE, 110 MHe-
nuio KaTtapa, orHocATes K lopucmukumy Cyna:

«1. Ocrpora XaBap, BKI109as OcTpoB [IkaHaH;
2. Tlecuausie ot™Menu Juban u Kurat dxapana;
3. ApxumnenaxHsle 6a31CHbIE THHHH;
4, 3ybapa;
S. PaifoHBl OOBGBIYH XKeMUyra M JIOBIHM JieTydeil

PHIGHI, a TAK3Ke T00kle APYTUe BOIIPOCHI, CBA3AHHBIC C
MO PCKHMHE I'paHHIIAMH.

ITo mueuuio Katapa, BaxpeiiH onpemensier CBOH
IPHTA3aHUA B OTHOmMEHHH 3ybaphl Kak TpeDOBaHHE O
CyBEpEHHTETE.

B momnonHeHHue k cpoeMy 3aspienuto Katap obpa-~
maetca K Cyly ¢ NpochGoii BHIHECTH pEIICHHE H 00~
SABHTH, 4TO baxpeiiH He o6najacT CyBEpPEHHTETOM HITH
HHBIM TEPPUTOPHAIEHBIM IPABOM B OTHOMIEHHH OCT-
posa JxxaHaH Wiy 3y6apht 1 4TO JJif elH JeITUMHUTa-
UMM MOpCKOM IPaHHLEI B HACTOAMIEM JeNe JNIOOBIE
nperensuu baxpeiiHa, kacalompecs apXHIEIAXHBIX
6a3HCHEBIX TMHHIL ¥ paifoHOB JOOBIUM KeMUyra U JIOB-
M JieTydeil phIOEI, SBIAIOTCA HEYMECTHBIMHY,
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30 HosOpsa 1994 roma CexperapHaT TaKXKe HMOJNY9HII
OT npeacTaBuTeNs baxpeiHa TOKYMEHT, O3ariaBlicH-
it «Joxnan Tocynapcra baxpein MexyHapoaHo-
My Cyxy o nonbiTke CTOPOH BEINONHUTE pemenue Cyza
ot 1 uronsg 1994 roga». B atoM «Jlokname» npencraBu-
TeJIb 3asBHII, YTO NPABUTENBCTBO €ro CTPaHbl IPHBETCT-
BOBaJIo pemetiue OT | urons 1994 roma 1 pacleHHIo ero
KaK TOXTBEPXKIEHHe TOTO, UTo Nepenadya B CyA «cnopa
B TIOTHOM OOBeMe» TOJDKHA HMETh «KOHCEHCYanbHBIN
XapakTep, TO €CThb ABJATHCA IPEAMETOM COTNALICHHS
mexay Ctoponamu». B To ke BpeMs OH OTMETHI, 4TO
npeanoxenns Katapa «cpopMyTHpOBaHbI B dropMme mo-
KYMEHTOB, KOTOpbIC MOXHO paccCMaTpHBaTh He HHave
Kax IpeJHa3HaueHHsIe Ul 000CHOBaHHS BO3GYXNEHHA
nena mo 3aseuenHio Karapa ot 8 urona 1991 roman, u
yTo, nainee, Katap oTkasan BaxpeiiHy B «npaBe oxapak-
TepH30BaTh, ONPEACIHTD WIK YCTAaHOBUTH C HCIOIB30-
BaHHeM (HOPMYITHPOBOK IO €ro co6cTBEHHOMY BBHIGODY
BOIIPOCEI, KOTOPHIE OH XOTeNl Gl KOHKPETHO IOCTaBUTD
Ha 06CyXIeHHe», H OCIIOPHI «1ipaBo baxpeitHa BKIO-
YUTh B TIEpedeHb CIIOPHBIX BOIPOCOB NMYHKT O «CyBepe-
HMTETE B OTHOIIEHHH 3y6aphim.

Baxpeiin npencrasui Cyfy 3amMedaHus IO Axty Ka-
tapa 5 mexa6ps 1994 roga. B Hux roBOpHTCS, 4TO

«Cyn B cBoeM petueHuH oT 1 uions 1994 rona He 065-
sBUI, 4TO OH ofnaman YOpHCOMKLMEH B Jele, repe-
NMAHHOM Ha €r0 PACCMOTPEHHE IO OJHOCTOPOHHEMY
sasgpienuio Katapa 1991 roga. CooTBETCTBEHHO, €CIIH
Cyz B TO BpeMs He 06najan I0pHCAMKLHEH, TO CaMo-
crosTenbHet Akt Kartapa ot 30 HoaGpa maxe mpu
€ro pacCMOTPEHHH B CBETE 3TOTO PEIUIEHHMA HE MOXET
€O3aTh TAKYK IOpPHUCIHKIMIO WIH IIPEICTABIATE CO-
60if 3aKOHHYIO TIEpeAayy Aena B OTCYTCTBHE COTTIACHA
BaxpetiHay,

Konuu kaxgoro M3 KOKYMEHTOB, IpPeACTaBIEHHbIX
KarapoM u BaxpeitHoM, GbUIH HajexamM o6pasoM
HaIpaBleHbI TPOTHBOTIONOXHOI CTOpPOHE.

FOpucouxyus Cyoa
(nyHKTH 16-44)

Cyq mpex e Bcero cchlIaeTcs Ha IeperoBOphI, COCTO-
SBIIMeCS MeXOY CTOpPOHaMH Iocie BbiHeceHHsA Cymom
pemenus ot 1 mong 1994 rofa, Ha «AKT», IIpeACTaBIIEH-
uuit Cymy Katapom 30 HosGps 1994 roga, 1 Ha 3aMeya-
HHSA [10 3TOMY «AKTY», caenanusie BaxpeitHoM 5 mexa6-
pa 1994 ropa.

Hanee Cyn HalmOMHMHAET, YTO B CBOEM PEIIEHHH OT
1 uiosta 1994 roga oH ocTaBHI JIA IOCHEAYIOWIETO pe-
HIEHHs BCE T BOIPOCH], KOTOPHIE He OBLIM OTPaXXeHbl B
aTOM pelieHnH. COOTBETCTBEHHO, OH JOJKEH BBIHECTH
MOCTAHOBJIEHHE TI0 BO3paxkeHUsM baxpeiiHa B CBOEM
pelIeHMH O TOM, oflajaeT MM OH IOPMCAMKIHEH ms
pacCMOTpEHHA MEPEIaHHOTO EMY CIIOPa B O IIPHEMIIEMO-
CTH 3aABJIEHHA,

Tonxosanue nynkma 1 [oxckozo npomokona
(nyHKTHI 25-29)

B nysxre 1 Jloxckoro mpoToxojla KOHCTaTHPYETCA
corjlac€ CTOPOH RoOmeepoums OOCMUZHYMYI0 pawee
MedcOy [HUMH] dozosopennocms.

Cyn npesxze Bcero IpUCTYNaeT K ONpeAcCHHIO TOY-
HOro 00BEMa 06A3aTENBCTB, KOTOPHIE CTOPOHHI B3AIH
Ha cebsa B 1987 romy M corlaciiuMch NMOINTBEPAMTh B
HoxckoM npotokoine 1990 roga. B sroit cBA3M cymecT-
BEHHBIMH TIONIOXEHHUAMH, KacaloMUMHCA IOPHUCIHUKLIUU
Cyna, apnsiorca nyHkTe! 1 u 3 mucem ot 19 mexabpsa



1987 roma. IMpunnmas stu nyHkrsl, Katap u Baxpeiin
COTJIaCHIINCE, C OTHOH CTOPOHEL, C TEM, YTO:

«Bce CIOpHBIE BONPOCH MEpedaroTcs B MexayHa-
poxausbiit Cyn B I'aare st BHIHECEHHMA OKOHYATEILHOTO
pelleHust, 06A3aTENBHOro Uit OGEHX CTOPOH, KOTOpbIe
JXOJKHEI BBHITIOITHATE €ro YCIIOBHS.

M, C Ipyroit CTOPOHEI, ¢ TeM, 4To Byxer chopMHUpOBAH
TpeXcToOpOHHUH KOMHTET

«uig uemH obpamenns 8 MexayHapomusi Cyn u
cobnoeHns HeoOXOMUMBIX TpeOOBaHMH, NpeXBAB-
JIAEMEIX X Tiepeldaue crmopa B Cyld B COOTBETCTBHM ¢
NpaBHIaMH M MHCTPYKIMSMH, C TeM YTOGH OBLIO
BLIHECEHO OKOHYATelhbHOE pelleHHe, oba3aTenpHOE
A 06enx CTOPOH»,

Karap yTBepxaeT, 4T0, B3AB Ha ce6s 3T0 06s3aTelbCeT-
BO, CTOPOHBI IPAMO U 6e3ycnoBHO Hagemuiu Cyx ropuc-
MHUKUHMEH [T PACCMOTPEHHS CYHIECTBYIOMMUX MEXKIY HH-
MH CIIOPHBIX BONPOCOB. JesTeNnbHOCTh TpeXcTOpOHHETO
KoMHUTeTa Oblla HAampaB/ieHa HCKIIOYHTENBHO Ha pac-
CMOTpEHME HPOLEAYP, KOTOPHIM HAMNECKHUT CIENOBATDH
TpH BHINONTHEHRH B3STOTO TaKMM o6pasoM ob6s3aTels-
cTtBa 1o obpamenuio B Cyn, Co cBoedt CTOPOHE, bax-
peitH yTBepXIaeT, ITO JaHHbIE TEKCTH OTPaXKaroT JIMIIb
TNPMHIMITHATEHOE COTNacKe CTOPOH Ha obpalieHHE B
Cy, HO UTO TaKOe COrNacHe ABHO OGYCNOBIEHO 3aKIIO-
ueryeM CrienMa’dbHOTO coIVIallleHHA, O3HAYAIOMIETo 3a-
BepINEHHE AEATeNBHOCTH TPEXCTOPOHHETO KOMUTETA.

Cyn B 5TOM OTHOLIEHHH HE MOJKET COTTIACHTECA C Bax-
peitHoM. Hu B yHKTe 1, HH B IIYHKTe 3 NHCEM OT 19 pe-
Kabpsa 1987 roma HeT HUKAKOTO YCJIOBHA, O CyIIECTBOBA~
HHUH KOToporo yrBepxpmaer Baxpeidin. M3 myHkTa 3, B
CYIIHOCTH, CJIeLyeT, 9TO CTOPOHBI He IpeAyCMaTpHBAIIH
o6pamenus B Cyz 63 NpeIBapUTEILHOTO 00CYKICHNA
B TpexcTopoHHEM KOMHTETe HEOOXOMMMEIX I 9TOTO
dopmanbHocreit, Kax 651 TO HU 65110, 062 rocyaapcrsa
JOTOBOPHWIHCDH NepenaTh B Cyx, BCE CyIECTBYIONINE MeX-
Zy HHMM CIIOpHEIE BONPOCHI, M EIMHCTBEHHAs (QYHKINSA
Komurera 3akmoyanack B oOecredeHMH pealM3allHH
3TOH OTOBOPEHHOCTH IIYTeM COMEHCTBHA CTOpPOHAM
npu obpamenun B Cyxn u nepenaye eMy CrOpHbIX BO-
NPOCOB B TOPSAHKE, HPELYCMOTPEHHOM ero PeriameH-
ToM. HH 0IHO M3 KOHKPETHBIX YCIOBHH 0OpalleHHs B
Cy1, NpelycMOTPEHHEBIX €ro PermaMeHTOM, HE ObL10 HH
TIOZIEPKAHO, HH OTKIOHEHO MOJIOKEHHAMH ITYHKTA 3.

TpexcropOHHUI KOMHTET MIPOBEX CBOC MOCICAHEE 32~
cexaHye B Jekabpe 1988 roma, Ha KOTOPOM CTOPOHHI HE
JOCTHIIIH COTNIACHA HA TIO «CIIOPHBIM BONPOCaM», HH B
OTHOIIEHUH «HEOOXOAUMBIX TpeGoBaHMH B CBSA3H C Ile-
penaueit cniopa B Cyn». OH npeKpaThi CBOIO IEATEINb-
HOCTb 110 HacToAHMIO CaynoBckoit ApaBuu 1 63 Bo3pa-
skeHuil cropoH. ITOCKONBKY CTOPOHBI NIPH MOAMHCAHHH
IMporokona B JMoxe B nexabpe 1990 roxa He mpocuiH
BO306HOBMTH mesTensHocTh Komutera, Cyln cauTaer,
yTo nyHKT 1 aToro IIpoToKoia MOXHO HCTOJIKOBEIBATD
JHIIB KAk NpelycMaTpHBAlOMMil coriacie CTOPOH C
nynkToM 1 muceM xopons CaymoBckoit ApaBHH OT 19
nOexabpa 1987 roga (06A3aTeNbeTBO O MEpeaade B Cyn
«BCEX CMOPHBIX BOMpPOCOB» M BBIIONHEHHH pelICHHA,
KoTopoe Gymer BoiHeceHO CynoM), 3a HCKIIIOUEHHEM
TIYHKTA 3 5THX ITHCEM., -

Tonxosanue nynkma 2 Jloxcxozo npomoxona
(yHkTH 30-42) '

Jloxckuif MPOTOKON He TONIBKO MOATBEPHHI HOCTHI-
HyToe CTOpOHaMM coriacue O Jepefaye HMX Cropa B
Cyn, HO ¥ mpecTaBial cob0oit pelMTeNbHEIH mar Ha
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MyTH K MHPHOMY Da3pelIeHHIO CIIOpa MyTeM Ypery.rH-
pOBaHMA IPOTHBOPEYUBOH TpOGIEMEI ONpENencHHA
«CTIOPHBIX BOTPOCOB». DTO OJHA M3 OCHOBHBIX 3anat
nynkTa 2 TIpoToxona, KOTOPBIA B MEPEBOIE, HCIONb3Ye-
Mom Cy/IoM iis Denelf HacTOSsIIero PeIeH s, TIacuT;

«2) JHo6psle ycnyru Xpanutens [BYX CBATBHIHD
kopona (Paxma H6H A6xenp Asuza MpOIEBIOTCA
Mex Iy JIByMs CTpaHaMHK A0 Mecsua 1Ioyona 1411 ro-
Ila H.3. XMIKpEL, YTO COOTBETCTBYeT Maro 1991 roxa.
TIo mcTedeHHMH 3TOro cpoka obe cTOPOHEl MOTYT IIe-
pemaTh 3TOT BOIpOC B Mexnynaponsslil Cyn B co-
oTBeTcTBUH ¢ «BaxpeiiHckoit (hopMyIoH», MPUHATON
KarapoM, ¥ BEITEKAIOIMMHM U3 Hee IIPONERYpPaMM.
Jo6peie ycnyrn Koponesctsa CaymoBckas Apasus
6YIyT OCYIIECTBIATLCA HA [IPOTHKCHUH BCETO NEpHO-
1a cyneGHoro pasOHpaTensCTBA MO 3TOMY BOTIPOCY».

IynkT 2 TIpoTokona, B KOTOpOM O(pHUHANBHO KOHCTa-
THpoBanochk coraacue Karapa ¢ «baxpefiHckoii popMy-
JI0i», TIOJOXEI KOHEL, IOCTOSHHBIM PAa3HOIIACHSM CTO-
POH TI0 NIOBOJIY MPEIMETA CIIOPA, MOUIEKAIIEro Hepefatc
B Cya. Cormacue NpHHATH «BaXpeHHcKylo (GopMmyry»
CBUIETENLCTBOBAIIO O CEMHOAYIUHHM CTOPOH OTHOCH-
TeJIbHO TPEAenoB PHCIHKINA Cypa. TaxuM o6pasoM,
thopMyla ZOCTHINA LENH: B obOImMX, HO YETKHX Ollpede-
JeHHSX OHa YCTAHABJIMBAET DaMKH CIIOpa, KOTOPBIH
mpeACTOUT paspemuTs Cyny.

TeMm He MeHee MEKAY CTOPOHAMH MO-IPEXHEMY HME-
I0TCA pa3HoOTNIACHA ITO BONIPOCY O MOPAIKE obpareHHs B
Cya. Mo mMuenuro Karapa, nyHkT 2 IIpoTokona xomyc-
KaeT OXHOCTOpOHHee obpamenue B CyI myTeM Mofjadn
3asBIIeHHs TOH MIM ApYroi cropoHoii, Torma kak Bax-
peiiH cuMTaeT, YTO IOJIOXKEHHd 3TOTO NYHKTa Tpeay-
CMAaTpHBAIOT JIMIIb COBMECTHOE OOpaIieHHe B Cypn mo-
CpPEICTBOM CIeIHaNbHOTO COTNAINEHIL

CTOpOHBI YAE/MHIN 3HAUUTCILHOE BHHMAHHE 3Havc-
HHIO, KOTOpOE, TIO MX MHEHHIO, ClIe/TyeT NpHAABaThL Bbl-
paxeHHio «anb-Tapadan» [KaTap: «CTOPOHBI, Bax-
peitn: «o6e CTOPOHBIY], HCHONB3YEMOMY BO BTOPOM
TIPeLIOKEHHH OPUIMHAIBHOTO apabckoro TEKCTa MyHK-
Ta 2 Joxckoro npoTokona. CyX oTMedacT, ITO [BOAKAS
¢opMa YMCIHTENBHOrO B apabCKOM A3BIKE CIIYXKHT IpO-
CTO ISl OTPAaXEHHMs HAIWUUA IBYX €OMHHML| (CTOPOHBI
U o6e CTOPOHEL), CIENYET e ONPENeIUTh, HMCIOT JIH
CII0BA, HCIOIB3yeMBIE B TAHHOM CIIy1ae B aBosko# gop-
Me, anbmepHamugroe UM CO80KynHoe 3HAUCHNE: B Iep-
BOM CIIydyae TEKCT OCTaBIsieT CTOPOHAM BO3MOXHOCTBR
JeficTBOBAaThL B OMHOCTOPOHHEM [IOPSAIKE, 2 BO BTOPOM
cilyuae OH TOAPa3yMEBAET, YTO BOMNPOC IEpejacrcs B
Cyn obeuMu cTOpOHAMM, NEHCTRYIOIMMMHU COTIaCOBaH-
HO, 160 COBMECTHO, TUOO 110 OTACHBHOCTH.

TIpexme Becero Cym aHanH3HpYeT 3HAYEHHE M cthepy
npumeHeHust (paspr: «I10 HCTEIEHHH 3TOTO CpPOKa o6e
CTOPOHBI MOTYT NEpENIaTh 3TOT Bompoc B MexryHapol-
Hett Cyn». OH oTMeuaeT, 4TO MCIOIR30OBAHHE B 3TOM
¢pase Traroia «MOryT» IIpeAMIONaracT B NEpBylo oHe-
pelib ¥ B CAMOM CYIIECTBEHHOM CMBICIE BO3MOXHOCTH
FUIN TIpaBO CTopoH o6patuThes B Cyn. Cyn bakTHUECKH
3aTpyJHAETCA [IOHATS, MoueMy IIpoToxon 1990, umero-
i cBoeif 3amageil ¥ LENBI0 YCKOPEHHE YPEryJHpoBa-
HMA CIIOpa IyTeM peaau3alyy odHLManbHOTO obs3a-
TeNbCTBa CTOPOH MepeaaTsh crop B Cyl, HyKHO 6bLIO
CBOAHTH K IIPEROCTABICHMIO CTOpOHAM BO3MOXHOCTH
HPUHATHA COBMECTHBIX MEDP, KOTOPEIE HE TOJILKO He BCe-
[Z[a IPMHUMATHCh, HO ¥ OKa3BIBAIIHCE HEI((DEKTHBHEIMH.
HamnpoTHB, 3TOT TeKCT NpHOOpeTaeT MONHOE 3HAUCHHE,
eclIM IS NeAM YCKODEeHHs Tipoliecca YpPerynvpOBAHHA
criopa paccMaTpHBaTh €ro Kak IIpeyCMATPHBAOIIH



BO3MOXKHOCTb OJXHOCTOPOHHEro obpameHusa B Cyx mo-
Cle TOro, Kak nocpefHHueckue ycayrn CaymoBcKoif
ApaBUM He IIPHBEIH K JOCTHXXEHHIO [TO3UTHBHOTO pe-
3yapTaTa XK Maro 1991 ropa. B cBA3M ¢ 3THM nocneqHHM
TolkoBaHHeM Cyl Takke paccMaTpPHUBAET BO3MOXKHEIE
TIOCIIEACTBHA YC/IOBHE, NMPH KOTOPHIX IOCPEIHHYECKHE
yenyrn Caynosckoit ApaBHH NOMIEXANH POMIEHHIO B
COOTBETCTBHH C NEPBHIM M BTOPHIM IIPeIOXEHHAMU
nyHkTa 2 IIporokona. Cyx nmanee CUHTAaET, 4TO BTOPOE
NIPEIIOXEHHE MOXHO paccMaTpHBaTh Kak 3aTparHBao-
Iiee BOMPOC O NMPOMJIEHHMHU IIOCpeTHMUecKHX yeayr, Co-
TJIACHO 3TOMY IIPEATIONOKEHHIO IPOLECC TTOCpeTHAYECT-
Ba MOIDKEH OBLT GBITH MPHOCTAHOBNEH B Mae 1991 roxa
H He Mor OBITE BO30OHOBIEH 10 o6pamenus B Cyx, Ilo
MHenmio Cyna, nensio ITpoTokona He MOTIO GBITh Ke-
JaHUE 3aTAHYTH YperylHpoBaHKe CIopa HIH 3aTpyA-
HUTB €ro paspetticHue. C 3TOH TOYKH 3peHMs [IpaBO Ha
oiHocToponHee o6pameHnue B Cyx 65110 HEOGXOIUMEIM
JOMOJIHEHHEM K TIPUOCTAHOBJICHHIO Ipoliecca Hocpel-
HUYECTBA.

3atem Cyq NEpeXOAHT K aHANM3Y 3HAYEHHA H cdepsl
IIpUMeHeHHs (pasbl «B COOTBETCTBHH ¢ «BaxpeitHckoit
tbopmynoit», mpuuaToii KarapoM, H BHITEKAIOIMUMH H3
Hee MpolelypaMH», KOTOPOH 3aKaHYHBaeTCA BTOpOE
npefyioxeHHe myHkTa 2 [foxckoro mpotokona. Cyn
NOIDKEH YOERUTECA B TOM, CBORKMIIUCH JH, KAK YTBEPXK-
naer baxpeliH, Henp ¥ 3HauUeHHe 3TOH CCHUIKM Ha «bax-
peHHCKYI0 OpMYNY» H, B YACTHOCTH, Ha BEITEKAIONIHE
«H3 Hee NMPOLELYPHI» K UCKIIOYEHHIO OXHOCTOPOHHETO
obpamenus B Cyu. Kak ussectno Cyay, NepBOHAUaNIBHO
IIPEAIIONaraloch BKIIOUHTL «baxpelHckylo dopMyIry» B
TEKCT CHElHANIBHOTO cornameHud. TeM He MeHee OH
CUHTAET, YTO CCHUIKY Ha 3Ty (hopMyny B JOXCKOM mpo-
TOKOJIE HeOOXOJHUMO OLEHMBAThL CKOpee B KOHTEKCTE
aroro IIpoToKkolna, 4eM B cBeTe 06CTOATENLCTB, MIPH KO-
TOPBIX 3Ta opMyTa OblIa MepBOHAYANEHO 3aMyMaHa. B
IlpoTtokone 1990 roma ccruika Ha «Baxpeiinckyio dop-
Myny» GBITa CHENaHa A ONpEReleHus NpeAMeTa cIo-
pa, KOTODBHIi NPEACTOMIO paccMaTpuBaTh Cyxy. OnHako
3Ta (hopMyIa He GBI MEMEHTOM CIIENMAIBHOTO COrMIa-
IIEHHA, KOTOPO€ K TOMY e TaK M He OBLIO 3aKIIIOYEHO;
OHa TIOCHIEe 3TOr0 CTala YacThlo 06A3aTeIBHOTO MEXTY-
HapOAHOTO COTJIALIEHHA, KOTOPOE CaMO OIIPEHENIO yC-
J0BHsA o6pamenus B Cyx. Cyx oTMEYaeT, 4To caMa CyTb
aToit (opMyuel, kax BaxpeHH gerko manoxun B Tpex-
CTOPOHHEM KOMMHTETE, 3aKIIOYalach B OIIpefeleHHH
[IPEOENIOB Cropa, KOTOPBIA MPENCTOMN0 pPacCMOTpETh
Cyny, mpenocTaBIlis B TO e BpeMs KaxIoi M3 CTOPOH
BO3MOXHOCTh BEBIJIBIDKEGHMS CBOHMX COGCTBEHHBIX IIpe-
TEH3HH B YCTAHOBIECHHEIX TakMM 06pazoM mnpefenax.
IIpuHuMas BO BHHMaHMe HEyNauHYIO MOMBITKY 3aKIIO-
YEeHNA ClelHaIbHOrO coriameHus, Cyq cuWTaeT, 49T0
€THHCTBEHHBIM IIPOLECCYaNBHEIM MOCIENCTBHeM «bax-
peincKoll dopMyNIBEIY, IO KOTOPOI CTOPOHaM ymanock
Jocruys cornacus B Jloxe, 6bUI0 NpeqoCTaBlIeHHE KaxK-
HO# M3 HUX BO3MOXHOCTH BEIBIXeHMA B CyJe OTHeNb-
HBIX TIpeTeH3UIA.

B pesyneraTte Cyfy mpencTaBnsercd, 4To TEKCT IyHKTa
2 JIoxckoro mpoToKoJia, HCTOJNKOBAHHBIA B COOTBETCT-
BHH C NEPBOHAYANILHBIM 3HAaUeHHEM, KOTOpPOE HOJIKHO
IIPHAABATHCS €r0 TIOJI0KEHUAM B KOHTeKcTe [IpoTrokona
H B CBETE €T0 LeJIeH 1 3a/1a4, TONYCKAET OJHOCTOPOHHEE
obpamenue B Cyn.

B stux obcToarenscrBax Cya He cuuTaeT Heo6X0omH-
MBIM 06paImaThbcs K JOMOIHUTENBHEIM CPEACTBAM TOJI-
KOBAHMA U ONpeEReNeH s 3HaueHH J{oxcKoro mpo-
TOKOJIa; OH IPUOEracT K.HUM B ITIOMCKaX BO3MOHOTO
NTOATBEPKACHHS CBOErO TOMKOBAHMSA 3TOro Tekcra. On-
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Hako, no MHeHuto Cyna, HH nodzomosxa IlpoTokoia,
HH OBCTOATENBCTBA, MPH KOTOPBIX OH OBUI NOAIMHCAH,
HE COIEpXaT HHKAKHX JOIOIHHTEIBHBIX 3JIEMEHTOB,
HO3BOJIAIOIIHX €My CHENATh OKOHYATENBHELIA BEIBOX
OTHOCHTEJIBHO TaKOT'O TOJKOBaHMS.

Can3b meacdy ropucouxyueri u obpaweruem 8 Cyd
(nyHkT 43)

Cyny NpefcTOMT pacCMOTPeTh elIe OXMH apr'yMEHT.
Kaxk cunraer BaxpeitH, fae €CIH HCTOJIKOBLIBATE J{oX-
CKHIf IPOTOKOJI KaK He MCKIIOYAIOMINN OHOCTOPOHHEE
obpamenue B Cyz, 5TO Bce paBHO He MO3BONAIO OBI of-
HOM 13 cTopoH obpamaTtecs B Cyx IyTeM mojauy 3asnie-
a1, ITo cymectBy Baxpeiin yreepxzaaer, uTo o6paieHne
B CyI — 3TO He MPOCTO NPOLECCYANBHBIH BOIIPOC, a BO-
Npoc IOPHCAMKLIHM; 4YTO COIJIACHE Ha OQHOCTOpPOHHEE
obpamenue B Cyd oroBapHBaeTCs TEMH e YCIIOBHAMH,
4TO H corTacHe Ha Ypel'yIHpoBaHHe B CyAeGHOM mops/-
K€ M T03TOMY JOMKHO OBITH ABHBIM M OECCIOPHBIM; M
4TO, €CIIM B TEKCTaX HHYEro He NpeNyCMATpHBAETCA B
5TOM OTHOIWICHHM, €XMHCTBEHHBIM DEIICHHEM MOIKHO
6ITE coBMecTHOE obpamenue B Cyn.

Cyn cumraer, 4To Kak akKT, Bo3Gykmaromuii aemno, o6-
pamenue B Cyq ABisgeTcs NpoueccyanbHoil Mepoif He3a-
BHCHMO OT IPHBOJHMBIX OCHOBaHMIt VI IOPHUCAUKITHH,
Opgnako Cyx He MOXET pacCMATPHMBATBL JOENO IO TeX
TOp, NOKa COOTBETCTBYIOINE OCHOBAHMS IS IOPHCIHK-
IMH He 6yRyT JOTOJHEHE HeOGXOMUMBIM aKTOM 06pa-
menna B Cyq: ¢ 3Toit TOMKH 3peHH BONIPOC O TOM, 6BLIO
Ju o6panieHne B Cyx coBepIeHO Ha 3aKOHHBIX OCHOBa-
HHAX, IPEACTaBIAETCA BOIIPOCcOM fopucaukumu., Her co-
MHEHMH B TOM, 4TO IopHchukimua Cyna MoxeT OBITh
CO3/TaHa JIMINb Ha OCHOBE XKEJIAaHUA CTOPOH, O YeM CBH-
JETENbCTBYIOT COOTBETCTBYIOIME TEKCTH. QUHAKO NpPH
TONKOBaHHH TexcTa Joxckoro nporokona Cyx npHImen
K BBIBOLY O TOM, YTO HPOTOKOI HOIYCKaeT OMHOCTO-
ponHee obpamenue B Cyn. Ilockonpky obpamenue B
Cyn 6BLTO 3aKOHHBEIM, 00€ CTOPOHEI CBA3aHBI IIPOLECCY-
AJIbHBIMH TOCJIEACTBUAMH, KOTOPBIE B COOTBETCTBHH CO
CraTyroM H PernaMeHTOM NPHMEHAIOTCA B OTHOIIEHHH
HCIOJNIBb3YyeMoro criocoba o6pamenus B Cyg,.

B cBoeM pemenun oT 1 mions 1994 roga Cyn nocra-
HOBUI, uT0 06MEH nuceMaMu B JekaGpe 1987 roma u
IIporokon ot mekabps 1990 roma npeacraBadoT coboit
MEXTYyHapOAHBIE COTJIAIIEHUS, CO3JAIOIIME IpaBa M
0632 TENBCTBA CTOPOH, M UTO II0 YCIOBHMAM 3ITHX coOrfa-
IIEHHHA CTOPOHBI OOA3ANNCH IEPEATh CIIOP MEXIY HH-
MM B IIOIHOM o6beMe B Cyn. B HacrosimeMm pelreHHH
Cyxn oTMerni, 4To B JloXe CTOPOHBI IIOATBEPIHIIH CBOE
COTTIACHE C €T0 IOPHCAMKLHUEH M OIpENeSIMIN NpeaMeT
Cropa B COOTBETCTBHH € «BaxpeiHckoit ¢opMyoiin; oH
Jajee OTMETHI, uTo JIoXCkHH NpOTOKOJ JOMyCKaeT Of-
HocropoHHee obpamenne B Cyx. CooTBercrenHo, Cyn
CYHMTAET, YTO OH 0OJafaeT IOPUCOMKLMEN IS BBIHECE-
HHA pElIeHUA 110 5TOMY CIIOpY.

Ilpuemnemocms
(myHKTHI 45-48)

ITocne pazpemennsa TakuM 06pa3oM BOIIpoca O CBOEH
1opucIukiun Cyny MpeACTOUT TaKXe PaCCMOTpETh He-
KOTOpHIE TPOGJIEMHE, CBsA3aHHBIE C NMPHEMIEMOCTDIO,
MOCKONbKY baxpein ynpekan Katap B cBemeHun o6be-
Ma crnopa JMIIb K TeM BONPOcaM, KOTOPHIE HIIOXEHEBI B
sasgBieHun Karapa.

B cBoeM pemennu ot 1 mons 1994 roga Cyx nocra-
HOBHI:



«npegocraBuTh CTOpOHAM BO3MOXHOCTE 0OECeYNTh
nepenayy B Cyn crmopa B TIONHOM 06heME, Kak 3ITO
npenycmatpuBaercs JJoxckHM npoTokoiom 1990 roxa
u «Baxpeitackoit GopmyIoit», ¢ koTopoit oHu obe co-
ITaCHIIHCEY.

Karap otaensHeiM akToM oT 30 Hog6ps 1994 roza ne-
penan B Cyn «crop B noiHoM o6beMe Mexy Katapom H
BaxpeifHoM, xax 310 npenuuchiBaeTca» «baxpeHHckoH
dopMynoi» (cM. Beime). IlonoxeHHs, HCIONB3YEMBIC
KarapoM, aHAJIOTHYHE! TTOJOXEHUAM, MCIIOIBIYEMEIM
BaxpeifHoM B HECKOJIBKUX MPOEKTaX TEKCTOR, 38 HCKIIO-
YeHHeM IIOJIOKEHHH, KacalouuXces cysepeHumema Haf,
ocTpoBaMu XaBap U cyeepenumema B OTHomeHuH 3yba-
pel. Cymy mnpeacraBifercs, 9To (QOpMYTHPOBKH, HC-
nonb3yeMele KaTapoM, TOUHO XapaKTepH3YIOT IPeaMET
crniopa. B stux o6crosrensereax Cyl, BHIPa3HB COXKATC-
HHE 110 INOBOAY TOro, YTO CTOPOHAaM HE YAANOCh OC-
THYB COTIALIEHMA O Nopslke Tepepayd cropa B Cyx,
npumen K BHIBOLY O TOM, 4YTO B MacTosiiec BpeMA Ha
€ro pacCMOTPEHHH HAXOIHUTCH CIIOp B MOJHOM 06beMe H
yTo 3agsiecnue KaTapa apiseTcsa npHeMIeMBIM.

Hecoenadarowee ocoboe mMHenue
Buye-npedcedamensn Lleebens

Bune-npeacenatens 11IBeGens BeIpasui Hecoraacue ¢
pemenveM Cyxa. ITockonbky MONOXEHHS paccMaTpH-
BaeMoro Joropopa — JlOXCKOro mpotokona — ObLIH
«B OCHOBHOM HesiCHbIMH®», Cylly NpHIUIOCH OLCHHWBAThH
paboTy 1o NOATrOTOBKE €ro TeKcra, KoTopas daxrhye-
CKM JIETTIa B OCHOBY apryMeHTalUy CTopoH. Takas Nnox-
rOTOBMTENbHAA paboTa MoKa3alka, YTO B Ka4ecTBE LHEHBI
sa noganucanue Joxckoro nporoxona Baxpein morpe-
GoBAJI BHECTH H3MEHEHHE B IIPOSKT TEKCTa, IMPeIoXeH~
Horo B Jloxe, ¢ TeM YTOOGH MCKIIOUHTH OOpalueHHe B
Cyn «mo60it U3 CTOPOH» U BKJIIOYHTh BMECTO 3TOTO CO-
I'TIACOBAHHBI TEKCT, MpexycMaTpHBalolMii obpameHye
«obewmx cropon». Ilpeanaras Taxoe H3MeHEHHE ¥ TO0H-
BasCh ero BHECEHHs, BaxpeiiH MOr MMETh CBOMM EHHCT~
BEHHBIM HaMEPEHHEM BOCIIPENATCTBOBaThL OOpaLeHHIO
B CyJ «mo60H U3 CTOpPOH» H COOTBETCTBEHHO TpeGo-
BaTh oGpalneHus o6eux CTOpoH.

XoTsa pabora IO NMOATOTOBKE TEKCTa Hocwia ybean-
TeNnbHBIH XapaKTep, Cyx Mpujan eif 3HaueHHe He3aBep-
mreHHocTH. OH, B CYITHOCTH, OCTABIII B CTOPOHE OLIEHKY
noaroTosuTenbHOH paborel Mb6o MOTOMY, 4TO OHa
CKopee olpoBepraia, veM MOATBEpXKIala TOIKOBaHHE
Cyna, mubo moToMy, uto TogkoBaHHe CygoM TeKcTa
Iorosopa GbUIO, MO €ro MHEHHIO, HACTONBKO SACHEIM,
YTO HE 6BLI0 HEOOXOIHMOCTH OCHOBBIBATHCHA Ha TOJATO-
TOBHUTENBHOI paboTe.

ITo muenmio cyasu LllBeGens, tonkoBanue CymoM
JOXCKOTO IIpOTOKONA B CHITY 3THX [PHIUH IPOTHBOPE-
M0 TIPaBMIAM TONKOBaHHSA, MPESIYCMOTPEHHBIM BeH-
CKOMt KOHBEHIMEH O TMpaBe MEXIYHapOIHBIX HOrOBO-
poB. OHO He COOTBETCTROBANO AO6POCOBECTHOMY TOJ-
KOBaHHIO TTOJIOXEHUH HOTOBOpA B CBETE €ro ueined M
3a7a9», IOCKONBKY LeNH M 3agauu ofeHx cTOpOH ZOTro-
BOpA He 3aKJII0YalliCh B TOM, YTOOH JOMYCTUTE OXHO-
cropoHHee o6pamenue B Cyz. Tlonoxenne KoupeHmmn
06 obpaleHyH K NOATOTOBHTENBHOH paboTe He 6bLIO
BEITIONIHEHO NOTOMY, 4TO XapakTep NOArOoTOBMTEIXbHOR
paboTH, aGCOMOTHO He MOXTBEPXKAAs BBIBOA, CHelNaH-
HbiHl CyIOM Ha OCHOBE €€ TOJIKOBaHHA, HATIPOTHB, IIPO-
THBOpemI emy. Kpome Toro, Hecrioco6HocTs Cyzna or-
peleNuTh 3HaueHue JOroBopa B cBere paboTHl O ero
MOATOTOBKE NpHBENAa €CIH He K HeoOOCHOBAHHOMY
TOIIKOBAHHIO CAMOTro JOTOBOpPa, TO TIO KpaliHelt Mepe K
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TaxKxoMy TOAKOBaHHIO HOHFOTOBHTCJIBHOﬁ pa60Tm, KO-
TOpOE 6BLIO «IBHO... HEOOOCHOBaHHEIMY.

DT coobpakeHud HMMeIOT ocoboe 3HAUCHHE, KoTa
paccMaTpPHUBAEMBIM JIOTOBOPOM ABISETCA JIOrOBOP, KO-
TOpBIN HCTONKOBLIBAETCH KaK HAJEAOUM Cyn 1opHc-
muxipeit. Ecny paGoTa mo NMOATOTOBKE NOroBOpa CBH-
JIeTeIbCTBYET, KAK 5TO MMEST MECTO B HACTOAMIEM ACHE,
06 OTCYTCTBHM OOWIEr0 HaMEPEHHH CTOPOH HANEIHTH
Cyn ropucaukineif, Cyl He MMeeT MpaBa OCHOBBIBATE
CBOIO IOPHCIHKIMIC Ha 3TOM JOI'OBODE.

Hecosnadaioujee ocoboe muenue cyosu O0bt

Cynps Ofia CYUTAET, YTO CTOPOHBI B HACTOSINEM JeIe
1o 30 nost6psa 1994 rona HH COBMECTHO, HH NO OTIEIL-
HOCTU He TIpHHAAM HUKAKHMX Mep II0 BHITIOJIHCHHIO pé-
mennst Cyfa ot 1 mions 1994 roxa (xotopoe B MoboM
ciayuae, 1o MHeHHIO cyaps Opnsl, ObLIO He CTOIBKO
«peILCHIEM», CKONbKO KOHcTaTaumeit monsitkn Cynma
IOBMTHCH PHMHPEHH).

30 Hos6ps 1994 roga CekperapuaT IIONYy4HIl «AKT»
ot Karapa u «Jloknan» ot baxpeitHa. «Joxnaa» bax-
peifHa He MpeaycMaTpHBal HHKaKHX MPaBOBBIX HOCIE]-
cTBHil. «AxT» KaTapa, 1o MEeHHIO cyasH Onpl, 6b11 Ha-
IpaBjieH Ha M3MEHEHME MITH JOMOTHEHHE JIepBOoHaYab-
HEBIX JOBOJOB, BEIABHMHYTHIX B 3afBlieHNH KaTapa.

B cnyuae xaxoro-nuto H3MeHEHHS H NOTIOIHEHHA [O-
pomoB Kartapa Cymy cnemoBaio O(HUMAaNBHO YBELO-
MUTH BaxpeilH 0 TaKOM H3MEHEHHM WIH JOTIONHCHHH H
IpenoCcTaBUTh BaXpeHHy BO3MOXHOCTE B OINpPEHENCH-
HEI CPOK BBIPa3uThb CBOXO TOUKY 3pewmsi. Hudero mo-
mo6uoro Cyq ve celall.

Bmecro storo Cyn monyuusn «3aMeuaHus» baxpeitHa
o «AxTy» Karapa, kotopble 6bu1H Hanpasiexsl B Cex-
peTapuart 1o cobcrseHHoM MnnuuaTuse baxpeitna 5 nme-
kabpsa 1994 roga — Bcero NMMINE 4epe3 HECKOIBKO IHel
rocyie noayuenns uM konun «Axra» Katapa ot Cexpe-
tapuara. ITockoneky Cyn Golpme He TIpOBOIMI YCTHOE
pasBupaTenscTBo, baxpeifH OBUI JIHLICH BO3MOXHOCTH
W3NOXKUTH €BOIO O(MIMATEHYIO TMO3HIHIC [0 BHECCH-
HbIM B moBolsl KaTapa H3MEHEHMAM HIIM TOMOTHEHHAM
K HUM. M36paHHas CynoM mpolenypa MpencTaBifeTca
cynpe Ofle BecbMa HeyfadHOM, mockonbky Cynm cpasy
HPUCTYITHX K COCTABIEHHIO HACTOAIIETO PEMIEHHS.

Kax mpencraeisiercsa cyabe Ofne, Cya 3aspiser, 49To
«JToxymentrl 1987 roma» 1 «dOXCKMEH IPOTOKOIN 1990
roJa» B COBOKYNHOCTH COCTABJIAIOT MEXAYHapOTHOS
COrUIAMeHNe, coiepXKalnee KOMIPOMUCCHYK) OTOBOPKY,
IIpeRycMOTpeHHylo B myHkTe 1 craTteu 36 Craryra.
Jlanee npencrabizercs, 4to, no MHennio Cyna, Karap
IIyTeM M3MEHCHHS! CBOMX TOBOJOE 30 noxbpsa 1994 rona
nepenan B CyX «cHop B IIONHOM 0GBeMe, IO3TOMY 3a-
spnenne Karapa oTHocutcs Teneph K cepe JeHCTBHA
«Cornamenus 1990 roga».

1o nMpuYMHAM, YKe H3JIOXKEHHEIM B €ro HeCOBMaNalo-
1meM 0co60M MHEHHH OTHOCHTEIBHO pellleHus oT 1 mro-
ns 1994 rofa ¥ YaCTHYHO IMOBTOPECHHBIM B HACTOAIECM
MHeHuH, cyaps Oma CYUTAeT, 4TO HM oGMeH MHCEMaMH
1987 roma, uu Joxckmit npoTokon 1990 roxa He oTHO-
cATCS K KATErOpHH «JEMCTBYIOIIHMX MEXIyHAapOXHBIX
JIOTOBOPOB M KOHBEHUMID», KOTOPBIE CNELHANBHO Hpe-
JycMaTpHBAIOT Hepefiady ONpeNeNeHHBIX BOIPOCOB B
Cyn 11 MX pellIeHHA MOCPEACTBOM OHOCTOPOHHETO 3asB-
JIEHMA B COOTBETCTBHH ¢ ITyHxToM 1 crateu 36 CraryTa.

Tlocne m3yyeHHs IIEPEroBOpoB, KOTOPBIC npoOBOAH-

JMHCh MEXIy cTOpoHaMH, cyba Oa IPUXOIMT K BEIBOIY
0 TOM, 4TO, eciii B Aekabpe 1987 rofa u 6510 ROCTHUI-



HYTO KaKoe-TO B3aHMoIloHMMaHue Mexnly KatapoMm n
BaxpeiioM, oHO kacallocs NPOCTO corllameHus 0b yupe-
JKIeHMKH TpeXCTOpOHHErO KOMMUTETa, KOTOPHIA JOJIKEH
65111 crtoco6CcTBOBATh Pa3paboOTKE CHEYHANIbHO20 CO2Ma-
wienus; OH Aallee CUMTAET, YTO TpexcTopoHHEMY KOMH-
TETY He yJajoch BbIpaboTaTh COTIAaCOBAHHLIA ITPOEKT
CIEUHAaIbHOTO COTTIANIEHUA H YTO CTOPOHBI, NMOMAIHCHI-
Bas IIpoTtokon copemanud B J{oXe, COTIACHIHCE C TEM,
YTO CCBUIKY Ha MexxayHaponuslit Cyn cienyer paccMaT-
pUBATh Kak albTepHaTHBY HOOphHIM yciyram CaymoB-
cKO#1 ApaBUH, KOTOpas, TeM He MeHee, He TIoApasyMeBaeT
NIPENOCTABIEHUST KAKOTO-THO0 NMOJIHOMOYMS, HAlpUMeEp
TaKoro, Kak paspemieHne OHOH U3 cTOpOH obpainarbes
B CyZ ¢ 0IHOCTOPOHHHM 3asBIIEHHEM.

Kpome Toro, cyaps Ofa cuuTaer, 4ro gaxe ecau «Co-
rnamenne 1990 roma» Moxer nmpemcTaBisTh coboi oc-
HOBY INd mepefiad cropa Ha paccMoTpeHue Cyna, B
HACTOSILEM peEIIeHNH, KaK IPEACTaBiIAeTCsA, HUUTO He
CBHJETENBCTBYET O TOM, YTO H3MCHEHHEIE WIH JIOIOJ-
HeHHele JoBoabl Kartapa, npencrapnenusie 30 Hosabps
1994 roga, meHCTBHTENBHO BKIIOUAKOT B CeOA «CIOp B
IIOTHOM OOLeMe» 110 CPABHEHHIO C MPOTHBOIIOIOXHOM
ro3uLuel, 3aHumMaeMoit BaxpeitHom. Takum obpazom,
OH He MOXET T0JI0COBATh 3a HACTOSLIEE PellIeHHE.

Hecosnadaiowjee ocoboe muenue cydvu Lllaxabydouna

B croeM HecoBnagalomem oco6oM MHeHHH cyansa [a-
XabyUIMH BBIpa3yil COTJIacHe C TEM, YTO CTOPOHEI Hajle-
i Cyl IOpUCOUKIHed I8 BBIHECEHHS PEHICHHA IO
CIIOPY B noMHOM o6seMe. OffHaKo, 110 ero MueHH1o, Cyn
HE MMeNn Ha DacCMOTPEHHH CIIOpP B NOJHOM 06BeMe,
MOCKOJBKY NpHUTA3aHUA BaxpeliHa Ha CyBEpeHMTET B
oTHollennu 3ybaprl He ObuTH HepegaHnl Cymy caMuMm
BaxpeitHoM WM C €ro CaHKLIHH; KpOME TOrO, €CIIH Obl
3TH NPHTA3aHKUA OBUIH IIepeiaHbl Ha paceMoTpeHHe Cyna,
TO TIOPSJOK HX Nepefadyn He mo3onua 6s1 Cymy pac-
cMaTpHBaTh MX B cyJeOHOM Hopsnke. B momonHeHHe K
3ITOMY OH CHHTAET, YTO CTOPOHEI He COTIIACHIINCE C IIPABOM
Ha opHocroposHee o6paigeHue B Cyn. B sawmoueHue oH
Npuulea K BBIBOAY O TOM, YTO 3TO JIEJI0 HE OTHOCHIIOCH K
ropucaukiyuu Cyga, 160 OBIIO HellpHEMIIEMBIM.

Hecoenadarouyee ocoboe muenue cyovu Kopomnt

B cBoeM HecoBmamaiomeM oco6oM MHeHHH cyabsa Ko-
pOMa OTMEYaeT, 4To, KaK JaBHO NPEyCMOTPEHO B MEX-
JYHApOIHOM IpaBe H SABIAETCA OCHOBOIIONAralOIIHMM
TPHHIMIIOM cylebHo npaxTHku Cyna, IOPHCIHKIUA
Cyna cylecTBYeT JIHIIL B TOH Mepe, B KAKOH OHa IMpH-
3HAETCA CTOPOHAMH, SIBISIOIHMUCH YYACTHHKAMH CIIO-
pa, M, KOHKpeTHee, 06YCIOBIIEHA COTTIACHEM TOCYAapCT-
Ba-oTBeTuHKa. OH Janee OTMEYAET, YTO TAKOE COLTIACHE
JOJKHO OBITH ABHBIM H GECCIIOPHBIM,

B nacrosmem pene Baxpeifn -— rocymapcrBo-orser-
YHK — HACTOHYMBO YTBEpXJal, YTO €r0 COINIACHE C
IOpHCOMKIMEH, ECITH M BBIIO IaHO, TO 00YCIOBIMBANIOCH
3aKJIIOUEHHEM CTIEIHANILHOTO coriameHus ¢ Katapom o
nepenaye B Cy1 BceX CITOPHBIX BOIIPOCOB M 00palleHuH
B CyZl COBMECTHO HIIH 110 OTJEIbHOCTH.

B cBoem pemenun ot 1 mions 1994 roga Cyn nocraHo-
BHJI, YTO COOTBETCTBYIOIHME JAOKYMEHTHI, Ha KOTOpHIE
3aABHUTEND COCNancs B KauecTBE OCHOBAHMSA IOPHCIHK-
nun Cyna, npedcTaBisgioT co60i MeXIyHapoaHble co-
IJIallieHHd, CO3/IaloIHe paBa M O0A3ATENLCTBA CTOPOH.
B T0 %€ Bpems Cyn He BEIHEC ITOCTAHOBIIEHHA O TOM,
YTO OH obnaziaeT IOPHUCOUKIMEI s 3aCIyaHus 3TOro
CrIopa, & BMECTO 3TOTO NOCTAHOBHII, YTO IIOJIOXEHHSA
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JTHX COTJIALICHHI O Nepeaye cropa B IMOITHOM o6beMe
He OBLTH BHUIONHEHB!. TakuM 06pa3oM, OH pelw Ipe-
JOCTABMTL CTOPOHAM BO3MOXHOCTH IIEPEAATHL CIOp B
TTOJTHOM 06BeMe COBMECTHO HIIH IIO OTAEIBHOCTH,

Mo ero MueHHIo, pemeHue oT 1 mons 1994 rona npex-
cTaBIswIo coB0l BHIBOX B HMOJIEPKKY YTBEPXKICHHA O
ToM, 4TO coriache Ha HajeneHue Cyla IopuUcIUKIMeit
06yCIOBIMBAJIOCH 3aKITIOYEHHEM CIIELHANLHOTO COTJIa-
IIEHHs, ONpeaeNsonero npeaMer cnopa. CTopoHaM He
yAAIOCh 3aKIIOYMTR corjamenne o mepefmade B Cyn
«CIIopa B II0JIHOM 00beMe» B ONIpeleNeHHbIH CPOK, ycTa-
Hosnenublit Cymom. Otcioma ciemyert, uto Cyx He Mo-
KeT 06IamaTh IOPHCOUKIHEH IO JaHHOMY BOIIpOCY.

KpoMe Toro, B OTHOM M3 NPaBOBHIX TOKYMEHTOB, Ha
koropele Cyn ccbutajics Ans 060CHOBaHHMA HOPUCTHK-
UHM, 1o HacTosHuio BaxpefiHa NPHMEHHMTENBHO K IO-
panxy obpamennd B CyJ HCIONb30BalIOCh apabcekoe
BHIpaXeHHe «allb-Tapactam», KOTOpoe B IlepeBoie O3Ha-
yaeT «obe CTOPOHBI» MJIH «CTOPOHBI», BMECTO BHIpaXKe-
HHS «kaxaas H3 06eHX CTOpOH», Kak GbUIO MPEIJIOKEHO.
TeM He MeHee o6pameHue B Cyx 651110 OTHOCTOPOHHHM.
3TOT BOMpPOC MMeN pelalolliee 3Ha4YEHHE IS BhIHECe-
HHA TIOCTAHOBJIEHUSA O IOPHCIUKIIMH M B JIy4IlIeM clyJae
JOTIYCKAJl TBOSKOE TONKOBaHHE. Qy,uy clegoBano OTKa-
3aTbCA OT IOPHUCOUKIMH, MMEIOIIEH CTONb HeONpeaeieH-
HOe 000CHOBaHHE.

CoBepIlieHHO fACHO, 4TO mpapa Cyna Ha oOnamaHue
IOPHCAMKIMEN OrpaHHYEHb! TIOJIOKEHUAMH COTJIaleHUS
MEXIY CTOPOHAMH, B COOTBETCTBHH C KOTOPBIM €My Ile-
penaeTcs crop. B paccMaTpHBaeMbIX JOKYMEHTax Ipe-
JIYCMATPHBAJIHCH CIIELIMANBLHOE COrJIallleHHe H COBMECT-
Hoe oGparenne ctopod B Cyn. OTH ycnoBHA He ObLIH
cobmoaiensl, H, crexoBaTenbHo, Cyz He HMEN NpaBa BhI-
HOCHTD PEUICHHE 110 eIy H ZOJKEH OBLT OORABHTE €ro
HEMIPHEMJIEMBIM.

Hecoenadaiowee ocoboe mHenue cyosu Barmuxoca

Cyaps Bantuxoc cuutaer, uro Cya HEKOMIIETEHTEH
paccMaTpHBaTh CIOp, CpelH IIPOYero, MOTOMY, YTO B
CBOEM NpeJLIayIeM pereHuH oT 1 uions 1994 roma Cyn
NIpOCKN 0ba zocydapcmea TIEPEOATh EMY CHOP € NOJHOM
obveme, B TO BpeMs KaK CHENANo 3TO JIHIIb OJHO U3 HUX
- KaTap. Cpey copHBIX BOIIPOCOB, YKa3aHHBIX Ta-
kuM o6pazom Karapom, HaxoauTcs Bonpoc o «3ybape»,
KOTOpHli BaxpeiiH OTKIOHWI, NMOCKOJBKY OH IPOCHI
BKJIIOYHT: B (HOPMYJIMPOBKY 3TOTO BOMpOCa TEPMHH
«cyBepeHuTer». Cy cunTaeT, 4TO YoMHHaHHe 3y6aph!
NO3BOJIAET MOJHATH BOIPOC O CYBE€PEHHMTETE HAJl 3TOM
TEPPHTOPHEH, OJHAKO 5TO BHI3BIBAET COMHEHHSA, IO-
ckonexy KaTtap B cymHocTH npemioXui JIMIIb OTMe-
THTh, 4YTO BaxpeilH onpenenseT cBOH NPUTA3aHHA B
oTHoweHun 3y6aphl Kak TpeboBaHME O CYBEpEHHTETE,
410 MOINo 6Bl JaThb €My BO3MOXHOCTb OCHapHBAaTh
KoMneTeHHio Cyaa Mo paccMOTPEHHIO 3TOi TeMbl. Ta-
KHM 06pa3oM, MOJTHOTO COrNanieHHs IBYX rocyaapCcTB O
TIPEIMETe CIIOpa He CYINECTBYeT.

Kpome Toro, Cyx oTMeTHn, UTO NpH Nepenadye eMy
cropa B NONHOM 06beMe CTOPOHBI ZOJIKHEI ObUTH Jeif-
CTBOBATh COBMECTHO WJIM MO OTHENBHOCTH. B cBsA3M ¢
3THM BO3HHKAaeT Bollpoc 06 Mcnonb3yeMoM B J[oXckoM
NpOTOKOJNIe apabcKOM TepMHHE «ajb-TapadaH», KOTO-
PHIH BBI3BAT CIIOPHI 110 MMOBOAY TOTO, MOApa3yMeBaeT JIn
OH 06€ CTOPOHHI, B3IThIe BMECTe WJIM IO OTHENBHOCTH.
B ycmoBusax, B KOTOPHIX 3TOT TEpMHH 6bLI MPHHAT, —
nocne npennoxeHHon baxpeHOM NONpaBKH — 3TOT
TEPMHH CIIEAYET paCCMAaTPHBATh KaK o3Haualomuil «obe
CTOPOHBI OJHOBPEMEHHOY.



B oTHomeHuu pemeHns ot 1 uiong 1994 roga Bhine-
ykasaHHasg (opMyIHpOBKa B JI1060M ciygae HelBy-
CMBICIIEHHO O3Ha4daeT neficrBua oGenX CropoH, COBep-
ImaeMBIE COBMECTHO HIIH 10 OTAENbHOCTH. KpoMe Toro,
3TO ABIAETCA JIOTHYECKUM CJIEACTBHEM IIPMHIMINA, CO-
rnacHo xoTopoMy x Cyny Moryt oOpamarhes auus obe
CTODOHEI B CIOpE, €CIIM TONBKO HET COrNalieHHs o6
MHOM, KOTOPOTO M He 6blI0 B JaHHOM Aene. K ToMy ke
06¢e cTOpOHB! 6e3YCNENIHO NBITAMCh BECTH NEPETOBO PRI
0 3aKJIIOYEHHH CllelHaNBHOTrO cornamenus. CchbUIKa Ha
«BaxpeiHckylo GpopMyny» Taxke HmpeAonaraeT coBMe-
CTHYIO OEATENBHOCTD.

TakuM o6pa3oM, He OBUIO HH IONHOrO COCJAIEHHA
CTOPOH O NMpEAMETE CTopa, HU AeHCTBUA, MOCPENCTBOM
KoToporo obe cropoHsl nepeganu Cyay cnop B MTOJTHOM
oGBeMe.

B pentenuu ot 1 mons 1994 roga Cyn He BeIHOCHN IO-
CTAHOBIIEHMSA O CBOEH I0PHCIHKIIMH, JKENIasd «IIPSROCTABHTD
CTopoHaM BO3MOXHOCTb INEpeNaTh (eMy) CIOp MEXIY
HHMH B NONTHOM 06BeMe». DT0 TpeboBaHME BEITIONHHIIO

JHIIL OAHO H3 3THX IBYX FOCYIapCTB; OPYroe Xe, Bhipa-
*ag HecornacKe ¢ GopMyIHPOBKOH CBOErO ONNOHEHTA,
TIPOTECTOBAIIO NPOTHB BO3GY>kneHusA fena B Cyae.

Cyny, TakuM 06pa3oM, cIENOBAIO CHAENaTh BBIBOX O
TOM, 4TO OH He 00JajaerT IOPHCANKUMEH IIS paccMoT-
PEeHHS 5TOrO BOIPOCA.

Cyn, BepoATHO, MOr GBI 06ecreHHTh BO3MOXHOCTD
JUIA TpeXOTBpAlicHU! KOHQIMKTa M OJHOBDEMEHHO
chopMynHpOBAThL MONOXEHHE, HANIPaBJIICHHOE Ha YIOB-
JeTBOpEHHE MpeTeH3uit o6eHX CTOpOH, NOCKONbKY OH
[IPM3HAET, YTO €ro IOPHCAUKIHNA PACIIPOCTPAHACTCA Ha
PpeleHre BOmpoca o cyBepeHHTeTe 3yOaph, OfHAKO OH
BBIHeC peleHHe, HeyGemuTenbHOE B IpaBOBOM OTHOIIE-
HHMH M3-32 OTCYTCTBHA (PAKTHUECKOTO COINACHA OXHOMN
M3 CTOPOH 1 He COOTBETCTBYIOLIero TpebopanuaM o6pa-
menus B Cyn.

TakuM o6pazom, Cya okasancsa HEROCTaTOYHO Tpebo-
BaTeNbHBIM C TOYKH 3PCHUA NPHHIHIIA KOHCEHCYaJIBHO-
CTH, JICXKAIETO B OCHOBE ero IOpUCAMKIIMH, H HOBEpHS,
OKa3aHHOTO €My MEXIYHAPOIHEIM COOBIECTBOM.

100. JAEJIO, KACAIOUIEECH BOCTOYHOI'O THMOPA
(ITOPTYT'ATTAA nporus ABCTPAJIHHA)

Pemensnte or 30 mronsa 1995 roxa

B cBOeM peuleHHH IO Jey, KacaroueMycs BocTouHo-
ro Tumopa (Iloptyranus npotus Ascrpamun), Cyzn 14
rojocaMM IPOTHB 2 MOCTAHOBHI, YTO OH HE MOXKET OCy-
IIECTBIAThL IOPHCAMKIINIO, NIPEXOCTABICHHYIO €My 3afB-
JICHUAMM CTOPOH Ha OCHOBAaHMM ITyHKTa 2 cTaThi 36 ero
CTraTyTa 0 BHIHECEHHH pelieHMA IO clopy, IepefaHHo-
My eMy o 3assnenuio IopTryransckoit PeciyGnuxm.

I'oJI0COBAJIM 3A: Ilpemcematens bBemxayw; Bu-
ue-npencenatens Illnebenn; cympu Oma, cap Pobepr
Jlxennunre, Tuitom, Ilaxa6ynnun, Arunap Moyncnu,
Pammkesa, Xepuer, Ilu, @nerinxayap, Kopoma, Bepe-
merHH; cynbs ad hoc cap Hunnen Ctusen;

T'OJIOCOBAJIH ITPOTHUB: cyibs Bupamautpwy; cyapa ad
hoc CkyGumiesckuii.

* *

Cynbu Opa, Iaxa6ynuun, Panmkesa n BepelwernH
TPMIOXHIM K pelueruio Cyna oco6ble MHEHHAL
Cynea Bupamantpu u cyaes ad hoc CxyGuieBckuii
NpHIOXHIH K pemennio Cyla HecoBnajalolue ocobule
MHEHHH.
»”

Hcmopus npoyecca
(nynxrh 1-10)

B cBoem pemeruu Cyx HamoMHHaert, 4to 22 despais
1991 roma INopTyramms Bo3GyanIa IPOTHB ABCTPAIMH
JleNno, Kacalolleech «HEKOTOPbIX eficTBHIt ABCTpaiiM B
oTHomeHuH Bocrounoro Tumopa»., CoriacHo 3assie-
HHIO, ABCTpAIMA B CBOEM MOBEAEHHUH «HE BHIIONHUIA. ..
0653aTeNbCTRO MO COBMIONEHNIO OOS3aHHOCTEH U TIPAB
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{TTopTyranuu xax] ynpasnsiomeii Bracti [Bocrounoro
Tumopal... H... mpaea Hapona Bocrounoro TuMopa Ha
CaMOOTIpe/IETICHHE H CBSI3aHHLIX C HUMM mpas», Coor-
BETCTBEHHO, ABCTpalHA, COINACHO 3TOMY 3asBICHHIO,
«HECET MEXIYHAPOMHYIO OTBETCTBCHHOCTD IEPEN Hapo-
1oM Bocrounoro Tumopa u Iopryranueii», B xadecrse
o6ocHopanua opucaukuan Cyna IMopTyranua ccpuia-
ercA Ha 3aaBjeHMA OOOMX rocyJapcTB O IpPH3HAHHH
fopcmuknud Cyma o6s3aTelIbHOH B COOTBETCTBHHM €
nyskToM 2 craTsk 36 Cratyra Cyna. B cBoeM KOHTpMe-
MopaHIyMe ABCTpaius MOJHANA BOIPOCH, KACAIOINHE-
cq 1opucaukuuy Cyfa M IpHEMIEMOCTH 3asABJicHUs. B
X0Je coBemaHus, nposenennoro MpencexateneM Cyna,
CTOPOHBI COTTIACHITHCH C TEM, YTO 3TH BONPOCH CIIOX-
HBIM 06pa30M CBA3AHEI C CYIIIECTBOM AENA K YTO MO3TO-
My OHH JO/DKHb OBITh 3acCHymIaHbl M ONpEJENCHBI B
paMKaX KOHKpeTHbIx obGcrosTenscTB nena. Ilocne 3a-
BEPIIEHMS MHCHMEHHOTO CYNONpPOM3BOACTBA B HIONE
1993 roma B nepuon ¢ 30 smBaps no 16 ¢espana 1995
rofa GBIUIM IPOBEAEHE! CIyNIaHHA. B nocnenyomeM pe-
MIEHHH OTPaXKeHbl OKOHYATENbHBIE JOBOAE, TPUBEICH-
HbIE CTOPOHAMH B XOJI€ YCTHOr0 pa3OHpaTenbCTha.

Hemopuveckas cnpasxa
(uyHxTHI 11-18)

Janee Cya NpUBOIHT XPATKYIO MCTOPHHYECKYIO CIIPABKY
o nearenpHoctH [Mopryramun n MHROHE3UM Ha TeppH-
topuu Bocrounoro Tumopa u psx pesomoumit Cosera
BezonmacHoctu u TenepansHoit Accambiien o BoOIpocCy
o Bocrounom Tumope. Jaliee OH XxapaKTepusyeT Iiepe-
roBophl MexJy ABcrpamveit v MnnoHesueit, B pe3yis-
tate KoTopeix 11 nekabpa 1989 roma Gbul 3aKmOUCH
JoroBop O Co3fiaHuy «30HBI COTPYIHHYECTBA... B pail-
OHE MeXIy HHIOHE3MIcKOM NpoBMHLMe BocTouHEIH
THMOp M CeBEPHOI 4aCTBIO ABCTpANHIDY.



Kpamioe uznoscenue doeodos cmopon
{(mmyHKTHI 19-20)

Hanee Cyn xpaTko H3jaraer JoBoAbl 06euX CTOPOH.

Bospasicenue Ascmpanuu no nosody paxmuuecxozo om-
CYMCHBUA COPA MeNHCOY CHOPOHAMU
(myHKTHI 21-22)

Hanee Cyn paccMaTpuBaerT Bo3paxkeHHe ABCTpAIHH
O NMOBOAY (JaKTHUECKOTO OTCYTCTBHA CHIOpa MEXIY Hell
H Ilopryramueit. ABCTpands YTBEPKIAET, 4TO HENO, B
TOM BHJIE, B KaKOM OHO mpexcraBneHo Ilopryranuei,
HCKYCCTBEHHO CBEIEHO K BOIPOCY O 3aKOHHOCTH IIOBE-
JeHus ABCTpalUM ¥ 4TO NOAAHHHBIM OTBETIHKOM SABIIS-
ercs He Asctpamusd, a MHpmoHesns. ABcrpanus yTeep-
XKHOACT, YTO €i INpenbABIEH MCK BMecTo MHmoHesun. B
3TOH CBA3M OHa OTMewaerT, uTo IlopTyramus u ABcTpa-
JIMSA NPHU3HATIH IopHCauKIMIo Cyna 06g3aTeIbHo B Co-
OTBETCTBHH C MyHKTOM 2 cTaThH 36 ero Craryra, 4ero
He caenana MamoHesns.

B sroM oTHOmeHuN Cyq MOCTAHOBISET, YTO IS BEI-
ACHEHMS HATHYMSA NIPAaBOBOTO CHOpA B HACTOAINEM Iejie
He MMEET 3HAYCHUA, CYMECTBYET JIH «PeIbHBIA CIIOp»
mexny llopryramuedt u Kinnonesueit wu mexmy ITop-
Tyranuei 1 Ascrpanuedl. IlopTyraiaus MpaBHIBHO HIH
HEIIPaBMIBHO INpeXbABHIA ABCTPANHH MPETEH3NH II0
BompocaM (hakTa H mpaBa, KOTOPEIE BBUIM €10 OTKIOHE-
HBI. B ciily Takoro OTKIOHEHHS CYINECTBYeT MpaBOBOI
CHOD.

Bospancenun Ascmpanuu no nogody mozo, umo om Cyda
mpebyemca onpederums npasa u obsasamemscmsa Hu-
OOHe3uU '

(myHKTBI 23-35)

3atem Cyn paccMaTpHBaeT [NIABHOE BO3paXeHHE AB-
CTPAJIMH IO ITOBOAY TOTO, YTO B 3agBineHuu Ilopryra-
JIMH COTEpXKHUTCS TpeGoBamue, YTOGH CYX ONpENCITHI
npaBa 1 obs3arenscTsa MHIOHE3MH. ABCTpanus yTBep-
XaeT, 9T0 IOPHCOHKIKA, MpenocrasieHHas Cyay 3ase-
JCHHAMH CTOPOH H4 OCHOBAaHMM NYHKTA 2 CTaThbH 36
CraTyra, He no3sonuna 661 Cymy mefcTBOBATH, €citH 651
AJIA 3TOTO OT Hero NOTpebOBANIOCh BHIHECTH PEMEHHE O
32KOHHOCTH BO3HMKHOBEHHS ¥ IPOIOIIKEHHS IIPUCYTCT-
BUS HMHnmoHe3sHH Ha BocTrounmom Tumope, o neHcTeu-
TenbHOCTH orosopa 1989 roga Mexmy Ascrpaiueit n
Hunonesueit min o npanax u obA3aTenscTBaX Hunone-
3HH TI0 5TOMy JIoroBopy, axe NpH OTCYTCTBHM y Cyna
HeoOXOUMOCTH B OIPENENEHHH Ero JeHCTBUTENBLHOCTH,
B o6ocHoBanMe CBOETO YTBEpXIEHNs ABCTPAIUS CChLIA-
eTcA Ha peinenue Cyna Ho Oeny o mMonemapHom 3o0lome,
gbigesenrom u3 Puma ¢ 1943 200y. ITopTyranus cornacHa
€ TEM, 9TO €ClId B e¢ 3aABIeHUM oT Cyaa Tpebyercs BhI-
HECTH pellleHHe 110 M06oMy U3 3THX BOIpOCoB, To Cyx
HC MOXET €ro paccMaTpHBaTh. B TO ¢ BpeMs Mexay
CTOPOHaMH CYIIECTBYET pa3HOINIACHE 1O MOBOLY TOTO,
06s3aH 1 Cyzx BEIHOCHTD pellieHHe TIO ToBGoMY U3 THX
BOIPOCOB AL paspellleHta NIEPENaHHOTO eMy CIIOpa.

ITopryramus npexne BCEro YTBEPKIAET, YTO €¢ 3aiB-
JICHHE KacaeTCs HCKITIOYUTENBHO 06BeKTHBHOTO TToBeIe-
HHSA ABCTpallMH, KOTOpPOE BBIPAXACTCA B NMPOBEICHHH
MEpErOBOPOB, 3aKIIOUEHHH M OPraHM3aliMH BHIOJIHE-
Hug loroBopa 1989 rosa ¢ MamoHesHed, 1 4To 3TOT BO-
[IPOC BIIOJIHE MOXHO PACCMAaTPHUBATh OTIEIBLHO OT JIKO-
Boro Borpoca 0 3aKOHHOCTH NOBeNEHHS THIOHE3 UM,

Ilocne TWATENBEHOrO paccMOTpEHHMS BBIIBHHYTOIO
ABcTpaiveil apryMeHTa o BELIENEHHH BOTIPOCA O IOBe-
JeHUH ABCTpaJIMH OT BOTIPOCA O MOBENEHHH MHmOHe-
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3uH Cyq NpHXOIHT K BEIBOAY O TOM, UTO HENB3f HaTh
OLICHKY IOBeAeHNIO ABCTpalHH 6€3 NpeaBapHTEILHOTO
H3Y4eHHS BONpOCca O TOM, ImoueMy Munonesns He Moria
Ha 3aKOHHHIX OCHOBAHMAX 3aKIIOUHTH Jorosop 1989
roia, B To Bpems kak Ilopryranus sxo6u Morna cue-
JaTh 3TO; caM NpeaMeT pelleHHs Cyma HelpeMeHHO
3aknrouancs 6B B ONpENENIEHHH TOTO, MOTJNIA WIH He
Morna MHOOHe3Hd, YIUTHIBasA 06CTOATENBCTBA BO3HHK~
HOBEHHS M COXPAHEHHs ee NPHCYTCTBHA Ha BocTouHoM
TuMope, MONYYHTH MPaBO Ha 3aKiIOYeHHE OT HMEHH
Bocrounoro TuMopa MexXIyHapoOIHBIX JOTOBOPOB, Ka-
CalOIIUXCA PECYPCOB €ro KOHTHHEHTAIBLHOTO INENbda.
Cyn He MOT BEIHECTH TaKo€ ONpefieleHue 6e3 cormacus
Huponesuu.

Cyn OTKIIOHSET JOTIOMHUTENBHEIH apryment ITopry-
ralluy O TOM, 4TO IIpaBa, KOTOpPBEIE ABCTpPaJIUA SKOOHI
Hapymmna, GpIIM IpaBaMH €Iga Omnes M 4To, COOTBET-
crBeHHO, IlopTyramus Moraa moTpe6oBaTh OT Hee B
HHIUBHIYalbHOM IODPAAKE COONIONEHUs ITHX NpaB He-
3aBHCHMO OT TOrO, GBUIO JIH NMOBENEHHE PYroro rocy-
JapcTBa TAKHM K€ HE3aKOHHBIM.

ITo muenuto Cynma, yreepxaenue IlopTyrammu, uro
IIPAaBO HAPOROB Ha CAMOOIIpENENICHHE, BHITEKAIOMEE H3
YcraBa n npaxtiku Opranusanuy OobenuHeHunx Ha-
I, HMEeT XapaKTep erga omnes, sSBIAETCA Ge3ympeu-
HBIM. TIpHHIMI caMOONpeRENeH!s HAPOAOB NPH3HAH B
Ycrape Opranmnsannu O6beuHenHsx Haluii u B npak-
THKEe Cylla; OH SBISETCA OMHMM H3 OCHOBOIOJATaONIHX
NPHHIMIOB COBPEMEHHOTO MEXIYHapOJHOTO IpaBa. B
TO %€ BpeMst Cy[ cuuTaeT, 4YTO XapaKTep erga omnes
m060# HOPMBI H NIPABUIIO COTIACHS C IOPMCIHKIMEH ——
COBEPINCHHO pasHble Bemu. He3aBHCHMO OT XapakTepa
06s3aTeNbCTB, Ha KOTOphIe GbUla coenaHa cchlika, CyI
He MOT GBI BEIHECTH pEIlleHHE O 3aKOHHOCTH ITOBENECHH
TOrO WM MHOTO IOCYNapcTBa, €ciM OBl €ro peleHHe
TIOApa3syMeBallo OLEHKY 3aKOHHOCTH ITOBENEHHS ApYIo-
ro rocymapcTna, He SBJIAIOMEr0CA CTOPOHOM B JEIe.

Hanee Cyn paccmaTpusaer npyroit apryment ITopTy-
TajMu, KOTOPHIH, kak oTMedaeT Cyl, OCHOBBIBAETCS Ha
IIPEATIOCEIIKE O TOM, YTO pe3oNoluy OpraHuzalHHi
Obwenuuennsix Hanuit, 1 B wactHoctn Cosera Beso-
MTACHOCTH, MOXHO paccMaTpHBaTh Kak OOA3BIBAIOLIHE
TrOCyIapCTBa He MPH3HABATh KaKyIo-TH60 BracTs MHIo-
Hes3uu Hax BocTtouHeM THMOpOM H B TOM, 4TO Kacaercs
NOCJIEAHETO, HMETh Jeo Tonbko ¢ ITopryranueit. Ilop-
TYTaJIHST YTBEPXAAET, YTO 3TH PE3OTIONHH IIpeACTaBs-
0T C060it «akTeI», O colep)aHUIO KOTophIX Cyay He
TpebyeTcs BRIHOCHTS pellieHHe de novo.

Cyn nMpHHAMaeT K CBEAEHHUIO TOT (haKT, YT s 06eHX
CTOpOH TeppHTOpHs Bocrounoro TuMopa ocraercs He-
CaMOYIIPaBIAIOMEHCS TeppPUTOPHEH, a ee Hapol HMeeT
IIpaBO Ha caMOYIpaBJIEHHe, ¥ YTO IIpAMas CChUIKA Ha
IopTryranmio kak Ha «yNpaBIAIYIO BJacTb» B pSfie
BBIILEYITOMSHYTHIX PE3OIIONHI He OCIIApHBAETCA CTOPO-
HaMM, TeM He Menee Cyll CIHTAET, 4TO W3 TOTO JIMIIE
daxTa, uyTo B pAme pesomouuit [enepanpHOM Accam6-
aen u CoBeTa BesonacHoctH fenaetcs ccouika Ha ITop-
TYTallHi0 KaK Ha YINpaBISIOIyl0 BiacTh BocrowHoro
Tumopa, Hep3s 3aKITIOYNTH, YTO OHH MpeTHA3HAYAIHCE
UL HAJIOXKCHHA Ha TpeTbH FOCYHapCTBa 06A3aTenbCTBa
06pamaThes M0 BOMPOCAM KOHTHHEHTAIBHOIO LITbha
Bocrounoro Tumopa Hcxmountensno x ITopryranum.
Be3 ymep6a s Bolpoca 0 TOM, MOTYT JIM paccMaTpH-
BaeMble PE30JTIOLHH IO CYILECTBY UMETh 06A3aTelbHEIH
xapakTep, CylI B MTOT€ CUHTAET, YTO MX HENb3A pac-
CMaTpUBaTh KaK «(akTh», KOTOpHIE IIPEACTABIAIOT
co60# HOCTaTOUHYIO OCHOBY IjIf paspellleHHs cropa
MEXIy CTOPOHaMH.



M3 ckazaHHOro cremyer, uto Cyny HyxHo 6pulo 651
0653aTEeIBLHO BBIHECTH PEIEHHE O 3aKOHHOCTH IOBefe-
Hus MHIOHE3HWH B KAYECTBE NPEAIIOCHIIKH PEIEHH T10
yreepxaeHHio ITopTyramuu o TOM, 4TO ABcTpanus He
BEITIONIHHIIA CBOE O6S3aTENBCTBO 10 CODMIONEHHIO CTa-
Tyca ITopTyraluu Kak ynpaBisIOIled BIacTH, cTaTyca
Bocrousoro TuMopa Kak HecaMoymnpapisgomeiica Tep-
PUTOpPMH M TIpaBa HapoAa, HaCeNAOMWEro 5Ty TeppUTO-
pMIO, Ha CaMOOTIPe/IENeHHe H NIOCTOAHHBIA CyBEPEHHTET
Hax ee 60raTCTBAMHU U IIPUPOTHBIMH pecypcaMu. TakuM
06pa3oM, NpaBa ¥ o6s3arenscrBa MHAOHE3MH COCTaBU-
74 6Bl caM TPEIMET TAKOTO DEICHHs, KOTOpoe GBLIO
661 BBIHECEHO Oe3 cornacus storo rocymapcrsa. Ilo-
ROOHOE pelleH’e MPOTHBOPEYUNIO OBl «IMPOKO pac-
NPOCTPaHEHHOMY TIPHHIMIY MEXIYHAPOTHOTO NpaBa,
poroleHHoMy B Cratyre Cyma, a uMenHo, uto Cyn
MOJXET OCYIIECTBIIATh IOPHCAHKIHIO B OTHOLIEHHH TOTO
HIH HMHOT'O TOCYJApCTBA JIMIIB C ero cornacusy (Mo-
netary Gold Removed from Rome in 1943, 1.C.J., Reporis
1954, p. 32).

Brisoowt
(nyHkTs! 36-37)

Cyl, COOTBETCTBEHHO, IOCTAHOBJISET, YTO EMY HE Tpe-
yercs pacCMaTpPHBATh JpYTHe BO3paxeHus ABCTpaIHK
K YTO OH HE MOXET BBIHECTH peEICHHE 0 NPETCH3HM
[lopTyranuu 1o CyIIecTBY Jela, kKakodl 6Bl HH Oblia
BAXHOCTH BOMNPOCOB, NMOAHATHIX B ITOH NPETEH3IMH, U
HOPM MEXIYHapOJHOTO IpaBa, Ha KOTOPHIX OHa OCHO-
BBIBaETCA.

Cyn B moGOM cllydyae HaIIOMHHAET, YTO B CBOEM pe-
IeHHH OH NPMHSUI K CBEAECHMIO, YTO JIa 06eHX CTOpOoH
TeppuTOpus BocrouHoro TuMopa OCTaeTcd Hecamo-
ynpapnsiomeiics TeppHTOPHEH, a HapOX, HacCeNsIOMU
5Ty TEpPHTOPHIO, HMEET IIPAaBO Ha caMOoIIpe/ieieHHeE.

Ocoboe muerue cyOou Qb

Cymps Ofa, BbIpaXas COrJIacHe C TeM, HTO 3aABJICHHE
IlopTyramuu ClefOBauo OTKIOHHT, ockonbKy Cyx He
obIajaeT IOPHCAMKIMEH g €0 pacCMOTPEHHA, B TO
)K€ BPEMS CUMTAET, YTO PENIEHHEe OTKIOHHTH 3afBJICHHE
CJIEIOBaTIO OCHOBHIBATH HE HAa OTCYTCTBHM COINIacHs
HHnoHe3uu, Kax 3To caenano B pemenun Cyna, a uc-
KtouumensHo Ha ToM, uto Ilopryranus He nMena locus
standi.

IMocne paccMoTpeHus kanobpl Ilopryranuu Cymbs
Ona NpHXOIMT K BhIBoRy, uTo IlopTyramms «aana He-
TNIpaBIIIbHOE OIIpENelIcHHE CTIopPY U, KaK IpPeCTaBIACTCH,
He o6paTHIIa BHHMaHHe Ha pasnuyue MeXIy npomueo-
nocmasenenuem MoBGOMy rocyJapcIBy e¢ IpaB M obs3a-
TENbCTB KaK yIpapisiomed BIacTH WIH NIPaB HaCcENeHHUA
BocTouHoro THMOpa U fonee 8adCHbIM 80NPOCOM O TOM,
sensAercss M ITopTyralmus rocyfapcTBOM, HMEIOMHM
IpaBo TpEeTEHIOBATL Ha TaKHe NpaBa M 0OS3aTENBCT-
Ba». OH Jallee OTMEYAET, 4TO NpaBo HaceneHus Bocrou-
Horo THMopa Ha caMOONPEXEIEeHNE H CBI3AHHBIE C ITHM
npaBa He OCNapHBAIOTCS ABCTpaliMelt K B Mo6oM ciy-
yae He MOTYT 3aTparuBaThcs B HacrosmeM fene. Ilo
MHEeHHIO cynbH Ofibl, 370 [eN0 KacaeTcd MCKIIOTHTENb-
HO IIPaBOBOTO THTYJa HA KOHTHHEHTANIBHBLA WebY, Ha
obnamanue xotopbiM ITopTyramus npeTeHayeT Kax npH-
6pexHoe rocyqapcTBo.

Hanee cynps Ofa oTMedaer, 4To B paifoHe «Tumop-
CKOro KopHuopa» ABCTpajiHs He BBIIBHralla HHKaKuX
HOBBIX NIPUTA3aHHH Ha TOT WK HHOHM y4acToX MOPCKOTo
IHa, BTOPrasch B paiioH TOro WJIH WHOTO roCyaapcTBa
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WIN HaceleHHs TeppuTopun Bocrounoro Tumopa, H He
npHoBpeTana HHKAaKOT'O HOBOTO Y4aCTKa MOPCKOTO THA
y XaxKoro-iu6o rocyjapcTBa HIH 3TOro HacENEHH.
KonTHHeHTaIBHBIE WeNbGE ABCTPAlIUH U IIPOTHBOXE-
Janlero rocyAapcrsa NepeceKaroTes [Ie-TO B CepellHHe
«THMOPCKOTO KOpHAOpay», ¥ ABCTpanus JoJxHa Gpuia
obcymuTh M 06CyXIana BOMPOC O TAKOM IepeceyeHHH C
NpUOPEKHEIM TOCYAAPCTBOM, HAXOMAMMMCS Ha TIPOTH-
BOIIOJIOKHOM Mo6epesxpe THMOPCKOr O MOPSL.

OCHOBHOIf BOIIPOC B HACTOSIIEM JIeNie 3aK/II0YaeTC B
ToM, umeem nu Ilopmyearus unu Hroones3us Kax rocy-
JapcTBO, PacNoNOXeHHOe HATIPOTHB ABCTPAJINH, NIPaBO
Ha KOHTMHEHTANBHEIH Iens( B paitone «TMMOpCKOTO
KOpMAOpa».

B pe3ynbTaTe H3y4eHUS COOLITHH, CBA3AHHEIX C JEITH-
MuTanMell KOHTHHEHTAIBHOTO Wienb(a B COOTBEICT-
BYIOIIMX paffonax, MpeacTaBIseTcs, YTo HauuHas ¢ 70-x
roxos VMIHIORe3Hs MpeTeHI0Baa Ha CTaTyc NpHOpexk-
HOTO rocyJapcTBa B oTHomeHun Bocrounoro Tumopa
M B Ka4ecTBE TAKOBOTrO IIpoBefa NMEperoBoprl ¢ ABCTpa-
mueit. Ecau 651 IMopryranus Takxe IIpeTeHAoBana Ha
3TOT CTATYyC, TO OHa Moria 6bl U JomxHa 6ena Bo36y-
JUTH CIIOp TO TIOBOAY COOTBETCTBYIOMErO THUTYNa Ha
KOHTHHEHTaNBHEIH mensd ¢ Hroonesueti, a He ¢ ABCTpa-
nveit. Jlio6oi BONpoC, KAcaloIMMHCA Yy4acTKa MOPCKOTO
nHa B «THMOpPCKOM KopHIope», Mor 6bl cTaTh NpeaMe-
ToM criopa meaxcdy Ilopmyzanueii u Ascmpanuet, Ho
b noche moz0, Kax 65110 651 yeTaHOBNIEHO, 4uTO Ilop-
Tyraaus obnamaer craTycoM NMpHOpeXHOro rocyfapcr-
Ba, HMEIOIIEro NMPABO Ha COOTBETCTBYIOMMH KOHTHHEH-
TanbHblit mensd. Ecnu 651 3TO 65L10 TaK, TO JOTOBOP
Mexny Ascrpanueit 1 MHuoHesHel, 6esycnosHo, ¢ ca-
MOTO Hauala He Hmel 65l cilbl. COOTBETCTBEHHO, Npea-
CTaBIAETCS HEYMECTHBIM OCHOBBIBATH DEIIEHHE Ha
TNIpHHIMIIE HEOOGXOMHMOTO COTIIACHA TPEThEH CTOPOHBI €
jopucaukiueit Cyna (4To MOATBEPKAASTCA Ha IIPHMEpE
JETIa O MOHEMAapHOM 30]10ME).

JansHelee H3yueHHE HCTOPHIECKHX JaHHBIX CBHIE-
TeIbCTBYET O TOM, 4TO, KaK cauTaeT cympst Oma, «xoTs
BOoeHHOE BropxeHHe Mnmonesun B Bocrounsii TuMop
H ero npucoeguHenue k Mugonesnn B cepeure 70-x ro-
108 He 6blI0 ogo6pedo Opranusanueii O6HEIMHEHHBIX
Hauwuii, ne 6buio HUK2KHX OCHOBaHHIl MoJiaraTh, 4TO C
KOH1a 70-X TOJI0B H [0 HacTosAmero BpeMenu Ilopryra-
AU MMeNa TIpaBa M of3aTeNbCTBa YIPaBiAlomeH Ba-
CTH B OTHOIIEHHH HecaMOYIpaBIAIOIIeic TepPHTOPHH
Bocrounsiif Tumop. HemHorue rocygapcrsa MexayHa-
POMHOTO ¢OOBIIECTBA CYATANIM B HEJAaBHEM NPOIIOM
HIM CUMTAIOT B HacTosmee BpeMs, uto Ilopryramus
ABISETCA TOCYJApCTBOM, HaXOMAIMMCA B BocTouHOM
Tumope, 1160 MOTIIH 6Bl YTBEPXAATE, YTO Kak TaKOBOE
3TO TOCYJApCTBO MOXET NpEeTeHIOBATh HA KOHTHHEH-
TaNXbHBIM WIenbd), NMpoCTHpalomuiics oT noGepexbs
Bocrounoro TuMopa». TakuM o6pasoM, IlopTyranus
He ofbmazaer NpaBOCNOCOOHOCTBIO Kak rocylapcT-
BO-3aSIBUTENb B HACTOSINEM CYJONMPOH3BOJCTBE, KOTO-
poe KacaeTcd KOHTHHEHTAalbHOro Inensbga, IpoCcTH-
PAIOIIErocs B 10XHOM HaIpaB/eHHH B THMOPCKOE MOpE
or nobepexna Bocrounoro TuMopa B pattoHe «TuMop-
CKOTO KOpHIOPay,

Ocoboe muenve cydvu Llaxabydduna

B cBoeM oco6oM MHeHuM cyaba IllaxaGymmur noba-
BHJI, UTO pelleHHe, KOTOpoe Npockia BriHecTH [lopTy-
ranns, 6610 6Bl CBA32HO HE TOJNBKO C OINpPENCTICHHEM
BONIpPOCA O MeXNYHapOIHOH OTBETCTBEHHOCTH OTCYTCT-
BYIOIIETO TOCYNapcTBa; OHO GbLIO 6Bl CONPIKEHO C



OTIpEAESICHHEM €T0 NMpaB 1o J[oroBopy, cropoHoil KOTO-
PpOro OHO fBHsETCA, & TAKXKE ¢ ONpelcieHHeM MeicTBH-
TeNBHOCTH camoro JJorosopa.

Ocoboe muenue cyosu Panodoiceast

Cynps PaHnxeBa TIOJHOCTBIO COTNIACEH C HAIIOMM-
HanueM Cyza 0 TOM, 4TO NIPaBO HapoAOB HAa CAMOOII-
PeOeleHHe #ABNAETCS OAHMM H3 OCHOBOITIOJNATaIoIHX
NPHHIHIIOB MEXIYHAapOJZHOIO NpaBa, obnamad xapak-
TEPHCTHKAMHU a6CONIOTHOTO ITpaBa erga omnes, a TAKKe
¢ TeM, uro Cyn noamepxal Nepsoe Bo3paxkeHHe ABCT-
PAINH O TOM, 4TO 3asBiacHue Ilopryranuu obg3ano 5w
Cyn BHIHECTH pelllcHHe O NpaBaX M o0A3aTenbCcTBax
Munonesnn. o MueHnIo cysH PaHmKepEl, pacCMaTpH-
BaeMEIC NpaBa U oOA3aTenbcTBa MHZOHE3MH KacaloTcs
OCBOOONKAEHHUA ABCTPAIMH OT €e O6M3aTENbCTB IEpen
Hunonesneit n mamenns MHooHesuH npasa Ha JedcT-
BME IIPMHIIMMA pacta sunt servanda, HA KOTOpOe OHa
BIIpaBE PACCYHTHIBATE N0 Jorosopy o THMOpPcKOM Ko-
praope 1989 rona, mpuueM IelfCTBHUTENBHOCTh 3ITOTO
Horoeopa He ocrnapuBaerca. KOHCEHCYalbHBIH Xapak-
TEP MEXIYHapoaHoli Iopucaukiuy 3anpemtaer Cyny
BEIHOCHTD pPeIlicHHE, Kacaiomeecs 3aKOHHBIX HHTEpecOn
rocyjapcrsa, KOTOpoe He BHIPa3wiio B ScHOH dopme
CBO€ COrJIacHe C IOpHCIUKIHeiL,

B COOTBeTCTBMH ¢ aHaJN30M CYHEOHON NpPaKTHKH B
HeNe O MonemapHom 30A0me, KOTOPHIH ORLI NpoBendeH
cyneeit PaumxkeBolt B ero ocoGoM MHEHHH, IpeXBap-
TEIBHOC PEUICHHE B TOM CMbICHe, Kakoid IpHaaBacs
3TOMY Aeny B pemeHuu 1954 roxa, HMeeT CymECTBEHHOE
3HaveHHe, KOTAa IMPeAMETOM TaKOr0 NPeIBaPHTEILHOTO
pEIICHMA CTAaHOBATCH CyOBEKTHBHBIE [IpaBa; OH BHICKA-
3BIBaeT 3aMeYaHuA [0 TI0BOY [IEPEHOCa 3TOro MpaBHUia
Ha IIpeABapHTENbHOE peEIIEHHE, Kacalomeecsd BOIIpoca
06 O6BEKTHRHOM IIpaBe erga omnes. STOT BOIPOC Tpeby-
€T AONOIHHTENFHOTO NOSCHEHHS, IOCKONBKY jus cogens
OTHOCHTCA K cepe IeitcTBHA HO3UTHBHOTO ITpaBa.

B 3axmoucHue cynbsa PaHmxesa nepeunciuser pam Bo-
TIpOCOB, KOTOPEIG OCTANMNCH OTKPBLITHIMH H He HallLIH
PEIIECHHS 13-3a METOH0JIOFHYECKOro BbIbopa, CAeIaHHO-
ro CynoM; X HUM, HallpuMep, OTHOCHTCS BO3MOKHOCTE
TONKOBAHHA, OTPAHHYMHBAIOWIErO cdepy NeHCTBHA IOpHC-
Jukumy Cyna ratione juri HCKIIIOYMTENBHO BOTIPOCAMH,
XacalolMMHCA CYGHEeKTHBHBIX IIPAB, ONpPENcNEHHE I10-
HATH «TPETBH CTOPOHEI», OTHOCALIMECS K KATETOPMH,
He BXomsmeit B xpyr cropoH. Ilo Muenmio cymnn
PankeBsl, onpenereHue OCHOBBI Pa’BHTHH MeXIYHa-
POOHOTO MpaBa ABIAETCA YACTBIO «HAYYHON OTBeTCr-
BeHHoCcTH» Cyna.

Ocoboe muenue cyovt Bepewemuna

B cBoeM ocoBoM MHEHHH cy)bs BepelrertH BEHCKa3bI-
BaeT MHEHHE O TOM, 4TO NOCKONBKY NMpaBo Hapona Boc-
Touyoro TuMopa Ha caMOOIpeReIeHHE JIEKHUT B OCHOBE
Bcero gena, Cyny cnegoBalyo MMETh JKOCTOBEpHBIE SO-
Ka3aTelIbCTBA TOTO, HACKOIBKO HAPOX IOJUIEPKHBAET
Takoe 3aaBiaenue. To, uro Cyny HeoOXOMHMEI TakHe T0-
Ka3aTeNbCTBa, NOATBEPXKIAETCA elle U TeM, YTO Apyras
CTOpOHa B CIOpe ITHITANACh ONPOBCPrHYTb YTBEpXKIC-
HH¢ 00 MTHOPHPOBAHHMH 3aKOHHBIX TIPAB H HHTEPECOB
Hapoja Bocrounoro THMOpa, a Takxke MpaB, JJIOTHIECKH
BEITeKarommx M3 cratyca Ilopryranuu Kax ympapisio-
meii Bracti. OTHakO HH B XOJ€ MMCBMEHHOTO CYIONpO-
H3BOACTBA, HY NpH BRIOBHKEHHH YCTHBIX aApTYMEHTOB
TakHe JokalatenscrBa Cymy NpeacTaBleHs! HE ObLIH.

Xota B Ycrase Opraunzanun O6wemmuennsx Hanuii
NpAMO HE NpeNyCMATPHBACTCA IIOJIOMXEHHE, COTIACHO
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KOTOPOMY Ha YMpaBIAIOMYIO BIACTh BO3Jaraerca ofs-
3aHHOCTh COBETOBATHCH C HAPOIOM HeCaMOYITPaBIAIO-
IEeHCA TEPPUTOPHH, KOTKA PpaccCMaTPHBAEMBIH BOIPOC
HEMOCPENCTBEHHO KacaeTcs 3TOro Hapofa, o MHEHHIO
cylieH BepemreTHHa, npakTaka Cylda CBHAETENLCTBYET
O TOM, YTO TaKad OOSA3aHHOCTb HEHCTBUTENBHO CyIle-
CTBYET COTNIacHO MEXIYHApOIHOMY ITpaBy Ha JaHHOM
CTaJHH €ro pasBUTHA H B COBPEMEHHBIX YCIOBHSAX IIpO-
1ecca AEKONOHM3anMy. BrimeykasaHHOM 06A3aHHOCTEIO
MOXHO TpeHe6pedb JHINb B HCKIIOUUTEIBHBIX CIyYasx,
KOTOPBIE B HACTOALIEM JEIE HEMPHEMIIEMEI.

OTCcyTcTBHE KakMX-IHGO MOKA3aTebCTB, CBMACTENb-
CTBYIOIIMX O TOUKE 3peHHs Haporaa Bocrousoro THMopa,
OT HMEHH KOTOPOro GBIIO NOAAHO 3aABICHHE, SBIACTCH
OIHOM K3 TNaBHBIX NIPHYMH, N0 KoTOpeM Cy[ He cMor
BBIHECTH pElIEHHE IO TaHHOMY CIIOpY.

Hecoenadariowee ocoboe mnenue cydvu Bupamanmpu

B cBoeM MHeHMHM cyaps BUpaMaHTpH BhIpaxaeT co-
rnacue ¢ pemeHHeM Cyfa OTKIOHHTh BO3Pa)EHHA IO
ITOBOZY TOTO, UTO PEANBHOrO CIOpa MeXIy ABCTpanueil
u Ilopryranueit He cymecrByer. OH Takxke COIJIACEH C
TeM, 4TO Cyn NOMYEpKHY Ba)KHOE 3HAYEHHE CAMOOIIpe-
JENeHHA KaK «OQHOIO U3 OCHOBONOJNATAKIINX MPHHIIH-
IIOB COBPEMEHHOTO MEXIYHAPOIHOTO IIpaBay.

B TO e BpeMs OH He corjaceH ¢ GONbLIHHCTBOM Ylle-
Hop Cyna B Bompoce o ToM, uro Cymn He obmamaer
IOPHCAHKIMEHR Ha TOM OCHOBaHHH, YTO PENIEHHE IPOTHB
ABcTpanmin 6bUT0 GBI CONPKEHO ¢ PEIICHHEM, Kacalo-
muMest ipaB MIHoHe3HH, ABRsromeicss TpeTbHM rocy-
JIapCTBOM, He npeacTaBmIKM repedl CymoM.

Cynps BupaMaHTpH aHallM3UpYeT pellieHHe 0 MoHe-
mapHoM 30n0me, a TaKKE IPemecTBYIONYIO H Iocie-
Iy101y10 cyneOHYyIO NPaKTHKY [0 3TOMY BOIIPOCY U B
pe3ylnbTaTe TaKOro aHau3a IPHXOXUT K BLIBOAY, UTO,
YYHTHIBas paKTHYECKYIO CTOPOHY HACTOSIIETO JeNa, pe- -
IEHUE 110 AENY 0 MOHeMapHOM 3010Mme HE UMEET K HEMY
OTHOIIEHHUA, MTOCKONBKY CyI MOT BBIHECTH peIlCHHE 10
paccMaTpHBaEMOMY BOIIPOCY, TIOIHOCTLIO OCHOBLIBAsCH
Ha 00s3aTeNbCTBaX U AeHCTBUSX OHOM JIMIIL ABCTPAIHH
6e3 Kakoji-mH60 HEOGXOZMMOCTH BHIHOCHTL pENICHHE
1o noseaeHH0 MHaoHe3nn. OCHOBHEIM TIPHHIIHIIOM rO-
CYRapCTBEHHON OTBETCTBEHHOCTH B MEXKIYHApOIHOM
Ipape ABJIASTCA MHAUBHIYANEHAA OTBETCTBEHHOCTE TOTO
HJIH HHOT'O roCyIapcTBa 3a CBOU JEHCTBHA COBEpPIIEHHO
HE3aBHCHMO OT MPHYACTHOCTH APYroro rocyxapcrsa K
3THUM JOCHCTBHAM.

TakuM o6pa3oM, HeHCTBHA rocyaapcTBa-OTBETMHMKA
N0 BCACHHMIO TEPErOBOPOB, 3aKIIOUEHHI0O M OpraHH3a-
MM BeIIONHEHHA JoroBopa o THMOPCKOM KOpHIOpE, &
TaKXe NPHUHATHIO BHYTPEHHHX 3aKOHOJATENBHBIX MEp
M1 €O IIpAMEHEHHUA ONPABBIBAIOTCS €r0 OXHOCTOPOH-
HHM IIOBCICHHMEM,

IlpaBa Ha caMOOMpeneleHHe H MOCTOAHHBIN CyBepe-
HHUTET HaJ IPHPOAHBIMH PECYPCaMHU SIBIBSIIOTCA TpaBaMH
€rgo ommnes, NpUHAIIEKAIMMMH Hapony Bocrousoro
TuMopa, H, CIEOBaTENBHO, CO3NAIOT IJIA BCeX Tocy-
JlapcTB, BKIIOYas rOCyNapCTBO-OTBETYHKA, COOTBETCT-
Bylomiee 0643aTENBCTBO 1O MPHIHAHHUIO H COBIIIONEHHIO
3THX npaB. OnpefeiicHHEIE NeHCTBHA YOCYJapCcTBa B
Ka4ecTBe CTOPOHEI B JOrOBOpE, IPH3HAXMIEM IIpHCOE-
muHenHe Bocrousnoro TuMopa (sBastomerocs, mo ob-
aieMy MPH3HAHHIO, HeCaMOYNpaBIsmoneicss TEPPHTOPH-
€ M IIPH3HAHHOTO B KauecTBe TaKoBoil OpraHusanueit
O61benunennerx Haruit) x Apyromy rocyqapctBy, ~— J0-
roBOpe, KOTOPBIA KacaeTcd HCIIONB30BAHHUA LIEHHOTO
HeBO306HOBAEMOro pecypca Hapoaa Bocrounoro Tu-



Mopa B TeYeHHe IIepBOHAYANBLHOTO COPOKAJIETHEIO CPO-
xa 663 CChIIKH Ha 3TOT HAPOJ WIHN Ha ero MOIHOMOYHO-
ro MpeACTABMTENS, ~— BBI3BIBAaET GOMbIIHE COMHEHHA C
TOYKH 3PEHMSI COBMECTHMOCTH 3THX JelicTBHil ¢ npasa-
MH Hapoma Bocrounoro Tumopa u oGs3aTenncTBamMu
Ancrpanuy, Cyn Mor 65l IIPOBECTH pasbupaTeNbCTBO H
OMNpeNeUTE, IPUHUMATIHCH I KaKHe-THOO0 Mephl TIPOTHB
ABCTpPAIIHH B CBS3M C TaKMMHM JeHcTBHIMH, be3 KaKoii-
60 HEO6XONMOCTH BHIHOCHTH pellieHHe, kacaroleecsd
HHumoHe3nH.

B cBoeM MHeHHH CYAbA BHpaMaHTpH Takke BLICKA3kI-
BaeTcs B MOJE3Y Npasa IlopTyranum noiuiepXUBaTh 3TO
3asgBlIEHME XaK YIpaBiMiOleH BIAacTH B OTHOLICHHH
BocrouHore Tumopa, NPU3HAHHOM B KayecTBe TaKOBOM
Opraumsanueii ObveauneHHpIX Haruit. ITonoxkenne u
0043aHHOCTH yIIpaBIAIONIeH BIacTH, KOTOpad Mo-TIpex-
HeMy npu3HaeTca TakoBoi Opranmsanueit O6bseguHeH-
HpIX Hamuif, He yTpa4eHsl B CHIly OJHOIO JMIb OG-
CTOATENBCTBA, CBA3aHHOTO C YTpaToil (HM3HHeECKOTO
KOHTpOJIs, H60 Takoe NPEATONOKEHHE TIPOTHBOPEUHIIO
651 32IUTHOMN cXeMe, BOILIOWeHHOM B YcTase OpraHu-
saipm O6eeaquHeHHpIx. Harmit ¢ nensio orneKH HecaMo-
YNPaBISIOMUXCS TEpPHTOPHIA.

Hecoanadarowee muenue cyovu Ckybuesckozo

Mo MHenmo cyasm Cky6umesckoro, Cyn obnagaer
IOPHCIMKIIMElH B HACTOAIIEM Jene 1 npereHsuy [lopTy-
rajuu ABIAIOTCA NpHeMIeMbIMH. TpeGoBaHHA B OT-
HOIIEHWH O6OCHOBAHHOCTH CyJONPOM3BOJICTBA TaKXe
cobmonensl. Cyl MOXKET BBIHECTH PEMICHHE IO CYINECT-
By Iena.

B uacTHOCTH, Haxe B clydae IpusHaHua Cynaom oT-
CYTCTBHA Y HETO IOPMCOMKIINM Il BEIHECEHUA pEIICHHA
no moBoMy Bonpocy, Kacaiomemycs [orosopa o Tu-
MOpPCKOM KOPHIOpE, CyI MOT BB PacCMOTDETE NEPBBIi
noBox TMopTyranuu, TO €cTh JOBOJ, KACAIOIIMICH CTa-
tyca Bocrounoro TumMopa, MIPUMEHHMOCTH K 3TOH Tep-
PHTOPHH IIPHHIIMIIA CAMOOIIpEMIENIEHH M HEKOTOPBIX
IpPYTHX OCHOBHEIX [IPHHIIMIIOB MEXIYHapOIHOrO Npasa,
a TakKe ToNOXeHHs IIopTyraimu Kak ynpaslAromeR
BIACTH. DTO BO3MOXHO IOTOMY, YTO NEDBBIA HOBOX
MOKHO OTHEIHTE OT OCTATLHBIX JOBOJIOB, KacalolmuXcs
HCKJIIOYHTEILHO KOHKPETHBIX BOIIPOCOB, OTHOCANIMXCH
k Jorosopy. Cyn npaBHIBHO CChLIAETCS Ha CTaTycC TEp-
PHTOPHH M caMOOTIpeAeNICHHE, H B 3TOM OTHOIICHNH CY-
nba Cxy6uinesckuii cornacet ¢ CysioM (kak OH paBHbIM
o6pa3oM cornacwics ¢ TeM, uTo CyZl OTKIOHWT BO3pa-
*KeHMs ABCTpAlIMH, COTIIACHO KOTOPBIM MEXIY CTOpO-
HaMH He CYIIeCTBYET HHKakKoro criopa). OnHako, Cyabs

CxyGumesckuit cuuraer, 4To Cyny cneAosayro H3y4HTh
3TH BOMPOCH! (B CBA3H C HATTMIMEM HEKOTOPHIX HEACHRIX
MOMEHTOB) H BKIIIOUHTH PE3YIbTAThl TAKOTO HCCIGAOBA~
HHA B IYHKT NocraHoBisnomeit gacri. Cyn He chemal
3TOro M TE€M CaMBIM HPOABHIACH Y30CTH B3IIIIOB Ha
BBHITNIOJIHAEMBIE UM (YHKIIHH.

PelneHue, BHIHCCEHHOE 110 AENMY O MOHEMAPHOM 3070-
me, HE WCKIIOUACT IOPHCAMKIMM B HacTosmeM jeie. B
JAHHOM cJly4yae OTCYTCTBYET NMpEITochlaKa i MpHMe-
HEHVA 3TOTO peUIeHHA: IS BBIHECEHHS PpEUIeHUA M0
BceM moBojaM Ilopryranun Cyxmy He TpeGoBajioch pac-
CMaTpuBaTh B CyAcOHOM NOpAAKE KaKHe-TMOO IOIHO-
MOuH3, NpaBa ¥ oGszaTenscra Mugonesuu. B Hacrod-
meM gexe Cya NpHMEHHNI PacIIMpeHHOE TONKOBAHME
PElIEHHS 0 MOHEMAPHOM 30/l0me; 3TO TOIKOBaHHE Mpo-
THBOPEYHT ero npeapiayinel nmpaktuke. Cyx BEiIeln 3a
TIpefieNbl ISHCTBUA PELIEHHA 0 MOHEmAapHoM 3010me.

CyZI MOXET BBEIHECTH DEIIEHHE O 3aKOHHOCTH HEKOTO-
pPHIX OIHOCTODOHHHMX HeHCTBMH ABCTpanyM, KOTODEHIE
IpHBEIH K 3aKmoveHno Jlorosopa. PemeHue no aromy
BOIMpOCY HEe IOAPAa3YMEeBAeT BBIHECCHHE DEIUEHUA II0
HHIOHE3INH M He COTIPKEHO C ONpEAclIEHHEeM ACHCTBH-
tenpHocTH Jorosopa (uto Cyn He KOMIIETEHTEH Ie-
nats). [oBemgHue ABCTpAIMH MOXHO OLICHHTD B CBETE
npasa ¥ pesononuit Opranusauun O6seaunenusx Ha-
nuit. Taxasd oneHKA He CBA3aHA C BLIHECEHHEM Kako-
ro-m60 pemeHns 1o AesTeTbHOCTH MH/Io He3H .

ITopTyranus HMeeT NpaBo BEICTYNATh B Cyze o Ha-
cTosImEMy Jeny oT umeHH BocrouHoro TuMopa M oT-
cravBaTh TpeOoBaHME YBaXaTb €€ [IOJIOKCHHE XakK
ynpaBJIsEOIIEi BIACTH.

ITpu O6CYKICHHH M OMPEREICHHM HEIHCIIIHETO CTATYy-
ca 5TOil TeppHTOpHH (HAIpUMEp, TOCHE €¢ aHHEKCHH
HujoHe3Hei) yMECTHO NPHMEHHTh HOPMY O HENMpH3Ha-
HuM. B ciyuae ¢ BocroudHsiM TUMOPOM IIPH3HAHHE aH-
HEKCHM HOApPHIBAJIO OBl NPHHLUHII CAMOOIPENCICHHA
Apcrpanua ocnapuBala InonoxeHue ITopTyraluy xax
ynpapisioweit Bracty; Cyly ClIeHoBajio BLIACHHTD 3TOT
BOIPOC, DTO BXOAHUT B €O IOPHCIUKIMIO.

Jaxe ecnu 651 pemmenne Cyna 6pu10 IOPHIHYECKH BEp-
HBIM (4TO Ha caMoM jene He tak), Gynxiumn Cyna Helb-
35 CBOIHTH K OMHOM JIMING IOPUIHIECKOH IIPaBHIBHO-
crn. B npotusHoMm ciydae Cyx orpaHHUMBaJl Gbl CBOM
¢yHKUMH B yiepb NPaBOCYAHIO U OCHOBHOMY IIOJNOXE-
auio Cratyra o ToM, 910 Cya ABISCTCHA (INIaBHBIM Cy-
NeOHEIM opraHoM Opraumsauuu O6wemunenHsix Ha-
puit», Taxoit orpaHUYeHHBIH IIOAXO0 MTPOAEMOHCTPHPO-
BaH NPHHATHEM DEIIeHHsd, YTO BBI3bIBAET YYBCTBO 03a-
OOUEHHOCTH.
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101. XOJATAMCTBO O PACCMOTPEHUN CUTYALITM B COOTBETCTBHHU C ITYHKTOM 63
PELIEHMS CYIA OT 20 JEKABPS 1974 TOJA 11O JEJIY Ob HUCITBITAHUAX ANEPHO-
'O OPYXUSA (HOBAA 3ETAH WS nporns GPAHIINA)

IocranoBienne ot 22 centadps 1995 ropa

CyqI mocTaHOBMI, 9T0 xoxaTaiicreo HoBoit enanguu
O PACCMOTPEHUM CUTYAI[MH B COOTBETCTBHH C IyHKTOM
63 pemenusa Cyna ot 20 fexabps 1974 ropa no dexy 06
ucnmimarusx A0epno20 opyxcus (Hoean 3enandus 1po-
THB Ppanyuy), npercrasieHHoe 21 arrycra 1995 roza,
«HE NoJTIafaeT HoJ chepy AeiicTBHS NONOXKEHUH yKa3aH-
HOTO NYHKTA 63 K 103TOMY JOIXHO CBITH OTKIOHEHO,

CooTBeTcTBeHHO, XohaTaiicteo Homoit 3emannuu o6
YKa3aHHH BPEMEHHBIX Mep U MIPOChOHI O paspelicHHH Ha
BCTYIUIEHHe B Jel0, NpefcTaBieHnble ABcTpanueif, Ca-
Moa, ConomoHoBrME OcTpoBamy, MapnialIOBBIMH
Ocrposamu 1 DemeparnedeiMu [ITatamMn Muxpowue-
4MM, a TAKXKe 3aiBJICHUS IYIOCNCIHHUX 4eTHIpex Iocy-
JIApCTB O BCTYILIGHHH B JIENO, CYZONPOHM3BOMACTBO IO
XOTOpEIM CBA3AHO ¢ OCHOBHBIM XogaTalictBom HoBoit
SesauauH, TOMKHBI OBITH TAKXKE OTKIIOHEHBI.

Cyn orpaHuuul HacTosllee CyTOINPOM3BOJACTBO pac-
CMOTpeHHeM cllegylomero Bolipoca: «IlozmamaloT mu
XoxaTtaiicTBa, npencraBiaeHHsle Cyny IpaBUTENHCTBOM
Hogoii 3enanauu 21 anrycra 1995 roga, nox cdepy aei-
CTBHH TNOJOXeHHI mynkTa 63 pemenus Cyna ot 20 fme-
xabpsa 1974 roxa no neny 06 ucnuimanusx A0epHo2o opy-
xcun (Hosan 3enanous npotus Ppanyu)™ Tlo MHeHHIO
Cyaa, 3TOT BONPOC COCTOMT M3 ABYX anemenTos. Ilep-
BRI 3€MEHT KacaeTcs [poLleccyalbHbIX AeHCTBHH, Npe-
JycMmoTpeHHEIX CyooM B nyHxre 63 ero pemenus 1974
ronxa, II¢ OH YKA3all, UTO «3asBUTENIb MOXET XxojaTai-
CTBOBATH O PACCMOTPEHHH CHTYaLIKH & COOMBEMCHBUU ¢
nonoxceHuamu Cmamymay; BTOpOH 3IEMEHT KacaeTcd
BOITpoca O TOM, GBlIa JIH «3aTPOHYTa» «OCHOBa» 3TOTO
PENICHHA 110 CMBICHY ero MyHKTa 63.

[Ipu paccMoTtpenuu storo Bonpoca Cyn mpexre Bee-
IO YCTAaHOBHJ, UTO, BKIIOUHE BHIIEYNOMAHYTYIO (hpasy
B myHkT 63, Cyx He HCKIIIOYHI 0c060T0 HOPA/IKA JOCTY-
na K HeMy (B OTIHYME OT OPANKA, yoMsHyToro B Cra-
TyTe Cyla, HAaTIpUMep KACcAKOINErocs Nofiadi HOBOTO 3a-
SIBJIEHHA WIH MpOoCchOBl O TONKOBAaHHU HIIH [IEPECMOTDE,
yTO B MOOOM ciiyuae Gbuto Ob! JOCTYHHBIM IS 38 BH-
Tems). Hanee, Cyn ycraHoBuMiI, 4TO 0cobBiit MOpAOOK
6ymeT XOCTYIHBIM IS 3agBMTENS IUMIE B CIydae BO3-
HHKHOBEHHA OBCTOSTENBCTE, 34TParvBalOIMX OCHOBY
pemtenus 1974 ropma. Kax mpusHano CynoM, 3Toro He
NIPOM3OIUIO, IIOCKONBKY B OCHOBE pEIIEHHA IIeXallo
obszatenscreo ®paHIMH HE TPOBOIUTH JANBHEIfIHX
HCHBITAHMI SOEpHOTO OpYXHA B aTMocdepe, H, TAaKUM
ofpasoM, ML BO30OHORIEHNE MCHBITAHME AAepHOro
opyxus B aTMochepe MOITIO 3aTPOHYTh OCHOBY PELICHUA,

ITocraHOBIICHHE OBIIO MPHHATO 12 rolocaMu NpOTHB
3. K nocTaHOBJICHHIO GLUIH ITPHIOXKEHB! TPH 3asBIICHNS,
OIHO oco6oe MHEHHE U TPH HECOBMAJAIOMMX OCOOBIX
MHEHHS.

% *

B cBoeM nocraHoBnenuy Cyn HamoMuHaeT, 4ro 21
aprycra 1995 roga Hosas 3enanans npefcrasuia «Xo-
JaTaficTBO O PacCMOTPEHUH CHUTYAIlMH» B COOTBETCTBHH
¢ nyHkroM 63 pemenus Cyna 1974 roga o geay o6 uc-
netmanuy sdeprozo opyacus (Hosan 3enandus TpoTus
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dpanyuu); B STOM XOHATalCTBE YKA3BIBANOCH, YTO
CHTyalsl BO3HHKIA «B Pe3ynpraTe OGBABICHHBIX
dpannueit mpednonaraeMbix [JefiCTBUH, KOTOpHE, B
cllyyae MX OCYINECTBIEHHs, OYAYT 3aTparuBaTh OCHOBY
petnenns, BeiHeceHHOro CynoMm 20 mekabps 1974 roma
IO Jely 06 UCNbIMAHUAX A0EPHOZ0 OPYIHCUA (Hosas 3e-
JanOus MIPOTHB Ppanyuu)»; ¥ UTO «HEMOCPEACTBEHHBIM
06CTOATEIFCTBOM BO3HHKHOBEHHS HBIHEUIHEH cTaguu
JieNa ABAserca onyGIHKoBaHHOE BO Q@paHUMHU B CPEACT-
Bax MaccoBoit HuopMaruu 13 mions 1995 rona sasmume-
HHe 0 pemeHum» npe3uenTa @paHiysckolt Pecriybmmky,
COTJIACHO KOTOpOMY «®paHUNA TNPOBEOET 3aKIIOYH-
TEBHYIO CEpHIO U3 BOCHMH HCIIBITAHMH SIEPHOTO OpYy-
XU B 103KHOM uacty THXOro okeaHa HadMHasi ¢ CEHTAD-
pa 1995 roma». HoBas 3enanjius NpAMO OCHOBBIBACT
cBoe «XonaTafictTBO O pPACCMOTPEHHHM CHTYaLlUH» Ha
nyHkTe 63 pemenns ot 20 aexabpsa 1974 roga (mpuso-
muTcs Hke). B xoHue cpoero xonaraicrsa Hosas 3e-
JaHOHA 3agBISET, YTO NMpaBd, KOTOPbIE OHA TIBITAETCH
SAIHTUTh, OXBATHIBAIOTCA INpaBaMH, YKa3aHHBIMH B
nyHkre 28 ec 3agBneHua 1973 roga, HO ITO B HACTOANICE
BpEMs OHA NOOHMBACTCS NMPU3HAHMA JIUIIL TeX NMpas, KO-
Tophle BYIyT yIIEMIEHB! 32 CHET MONMAJaHUA B MOPCKYIO
cpely PaiMOAKTHBHBIX MaTepHUANOB B pPe3yNbTaTe HO-
BBIX MCIIBITAHMH, KOTOpDbIE NONXHB!I OBITE IPOBEICHEI
Ha aronnax Mypypoa unn QanraTtayda, a Takke ce
TIpaB HA 3aIUTY U Pe3ynbTaThl HajlexaluM o6pa3oM
MIPOBEIEHHOM OLIEHKH 3KOIOTHYIECKOrO BO3UCHCTBHA; B
stux npenenax Hopas 3emanpus npocut Cyx BbIHECTH
peumienye U 0O BABHTE:

9TO TpOBENCHHE Ipe[IaraeMblX HCIBITAHHMI
sigepHoTO opyxusa 6ymer mpenctaBaATh coboit
HAapyHIEHUE IIPaB 10 MEXIYHapOXHOMY IIpaBy
Hosgoii 3emanauy, a TAKXe APYTHX rocy1apeTBs;

najlee LM B Ka4e€CTBE albTCPHATHUBBI,

yTo nposencHue PpaHnuell TaKUX MCHBITaHUI
SAOEpHOTO OPYXHS JO OCYIIECTBICHHA OLEHKH
3KOJIOTHUECKOTO BO3JICHCTBUA ABISETCS He3a-
KOHHBIM COTJIACHO INPH3HAHHBIM MEXIyHapoI-
HBIM craHgapTaM. Eciy Tolsko B xole TaKoH
OLIEHKH He OYIeT YCTAHOBIEHO, YTO MCIHBITAHHA
He NPHBEAYT NPSAMO HIM KOCBEHHO K pajJHOaK-
THBHOMY 3apa’k€HUIO MOPCKOM cpelibl, TIpaBa 1o
MexnyHaponuoMy mnpaBy Horo#t 3enanpuu, a
TaKkxe INpaBa APYrHX rocyxapcrB OydyT Hapy-
1IEHEI».

«i)

i)

Cyn nanee HaXloMHHaEeT, 9TO B TOT Xe JeHb HoBast 3e-
nangus obpatunace ¢ 1pockboit 06 ykasaHHH Clemylo-
IMUX BPEMEHHBIX Mep:

«1) DpaHUMA ZOMXHA BO3JEPKATHCA OT NPOBEIE-
HHUS KaKMX-JIMOO HOBEIX HCMBITAHWE sAHepHOTO Opy-
x¥s Ha aTomnax Mypypoa u (Danratayda;

2) OpaHUHA TOMKHA OCYIECTBUTDH OLICHKY KOJIO-
THYECKOTO BO3NEHCTBUA TIpEIIaraeéMEIX HCIIBITaHUH
ANIEPHOTO OPYXUS B COOTBETCTBHH C INPH3HAHHBIMH
MEXAYHAPOIHBIMU CTAHOAPTAMH H BO3JEPKATECA OT
TIPOBENECHNS ITHX HCHIBITAHUH, €CIH TONBKO B PE3yJIb-
TaTe 3TOH OLEHKH He OYXeT YCTAHOBJIEHO, YTO MCIIbI-



TaHHd He NMPHBENYT K PAJHUOAKTHBHOMY 3apaXKCHHIO
MOPCKOI cpefibl;

3) ®pannus 1 HoBas 3enaHmus JOMKHEI obecre-
9UTH, YTOOB! HE IpPe[NpUHUMANNCh HHKakue neicr-
BHS, KOTOpBIE MOTNH OBl YCyryOMTH HIIH PACIIUPUTH
Crop, NpeICcTaBIcHHbIH Ha paccMoTpenue Cydy, WiH
YOIEMHTB [paBa IPOTHBOIIOIOXKHOH CTOPOHEL B OTHO~
LIEHHUH OCYIIECTBIIEHHS JIO00r0 peIeHus, KOTopoe
CyJTl MOXeT NPHHATE 1O JaHHOMY JEIy».

CyJ1 TakXe OTMe4aeT, 9To MpockOHl 0 paspereHHH Ha
BCTYIUIEHHE B JIEJIO NOCTYNMIM oT ABcTpanny, Camoa,
ConomonoBHX OcTpoBoB, Mapmamnnosslx OCTpoBOB H
®emepatupneix 1llTaToB Mukponesuy, 3a4BJICHUI O
BCTYIUICHHM B JeNo OBbUIM CHENaHbl MOCISXHHMU 4e-
TEIpBMA rocymapersaMu. OH Jayec OTMEUaeT HeodHIH-
aJbHBIC MAMATHDIE 3AITUCKH, NpeICTaBICHHEIE 10 Npef-
noxenuto Ilpemcematens Cyma Hoboit 3enanmuedt u
Mpanrueit, ¥ My 6IMIHEIE CIYITAHUS, TIPOBEAeHHbIE 11 1
12 centabpa 1995 roga. 3areM Cyl npMBOOUT KpaTKoOe
H3JIOKEHHEe MHEHUH, BEIpaXeHHBIX oOOMMM rocylnaper-
BaMH B XOJ€ CyJOIIPOU3BOJICTBA.

B saxmoucHue CyJl orMedaer, uro «Xogaraicreo o
PacCMOTpPEHMM CUTyaLun», TipeacTapienHoe Hosodt 3e-
naHaueli Ha OCHOBaHMM NyHKTa 63 pewenus 1974 rona,
Jaxe B Cllydae BO3HHMKHOBEHHs COMHEHHif in limine no
NOBOAY TOT'0, OTBEYACT JIM OHO YCIOBHAM, HATOXEHHBIM
B 3TOM NYHKTE, NOJDKHO, TEM HE MEHee, IoJIexaTs 3a-
geceHHIo B O6mumit crmucok Cyna xoTs 6sl TOTOMY, 4TO
3TO T03BOJIAeT Cyly ONpeNeauTh, GhINH MM COGMIOACHD!
5TH YCJIOBHA; M YTO OH Jan COOTBETCTBYIONIHE Topy4e-
HusA CekpeTrapHary.

*

* *

Cy/ HAYMHAET C IUTHPOBaHHA NMYHKTA 63 PeIeHHA OT
20 nmexabpsa 1974 ropa, B KOTOPOM NpeNycMaTpHBACTCA
cnenysonree; «Ilocne Toro xak Cyn ycTraHOBHII, 4TO ro-
CYAAPCTBO B3SO Ha ce6a 0643aTENBCTBO OTHOCHTEIBHO
6ymymero oBeeHHs!, OH He 00s3aH NpeJnonaraTh, 4To
OHO He Gyaer BHITONHATH ero. Omnako Cyx oTMedaer,
YTO, I OCHOBA HACTOAUIETO pelieHHA BYIET 3aTpOHY-
Ta, 3aABUTEIs MOXKET XOAaTalCTBOBAT O PACCMOTPEHHH
CHTYalluH B COOTBETCTBHH C TionoxeHHamu Craryra; Jie-
HoHcauus ®paHIMeil MMCEMOM OT 2 AHBapA 1974 ropa
O061Iero akra 0 MEPHOM pa3pelleHHH MEXIYHapOIHBIX
CIIOPOB, HA KOTOPHII CCBUIAIOTCA KaK Ha OCHOBAHHE JUIN
JOpPHCAMKIMM B HaCTOAIIEM Jielie, He MOXET caMa Tio ce-
6¢ ABNATHLCA NPENATCTBHEM A NPEACTABIEHHA TaKOro
xoparaiicraa».

OH fanee OTMEYACT, YTO HEOGXOMMMO OTBETHTD in
limine Ha cnemylommii Bonpoc; «ITommafgaiT U xona-
TaicTBa, MpeAcTaBneHHEe Cyny mpapuTenscrsoM Ho-
Boit Bemanauu 21 aBrycra 1995 rona, nox chepy neicr-
BUSI TIOJIOXeHMIt TyHKT2 63 pemeHus Cyga ot 20 Hekab-
P 1974 roma 1o deny 06 ucnbIManusx 30epHO20 OPYHCUSL
(Hoseas 3enandus npotu Ppanyuu)?» — W UTO, COOT-
BETCTBEHHO, HACTOMIIEE CYIOTPOU3BOIACTBO OTPaHUYH-
BaeTCA 3THM BONpPOCOM. JIaHHEI BONPOC COCTOUT U3
JBYX IE€MEHTOB: NepBhIH H3 HUX Kacaerci mponeccy-
aIBHBIX JEHCTBUIA, IIPeIycMOTpeHHBIX CyZOM B NYHKTE
63 ero pemenus 1974 roga, rae OH yKasal, uTO «3aABM-
TeJIb MOXET XOJATAHCTBOBATE O PACCMOTPEHUH CHUTYa-
MM B COOTBETCTBHH C ToNioxeHnamu CraTyTa»; BTopoi
3JIEMEHT KacaeTcsl BOIIPOCa O TOM, Obllla IH «3aTPOHyTa»
«OCHOBA» 3TOTO PElIeHHA 110 CMBICITY €ro MyHKTa 63.

B OTHOIIECHHH TIEPBOro 3JIEMEHTa pacCMATPHBAgMOro
Bonpoca CyJ HAIIOMHMHAET, UTO HoBas 3enasHgus npu-
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JepKuBaeTCs cleiyiomeii Touky speHns: «IIyHkr 63 8-
JASETCA MEXAHU3MOM, TIO3BOIAIOMMM IIPOJOIKHTE HIIH
BO306HOBHTH cyfonpoussogerso 1973 u 1974 ropmos.
Penrenys, BEIHECEHHBIE B XOAE 3TOTO CYAOMPOH3BOJICT-
Ba, 6pinyn HemonHpIMU. CYR IIPEXYCMOTpEN, YTO pasBH-
THe COBBITHEX B BYYITeM MOXET CIIpaBEMINBO NMOTpe6o-
BaTh IpenocTaBicHus HoBol 3emaHauy BO3MOKHOCTH
NIPOJOMKHTE €€ JIEI0, PACCMOTPEHHE KOTOpOro Obilo
ocraHoBJeHo B 1974 roxy. C 3Tofl 1[eABI0 B TyHKTE 63
Cyx JOIMycKaeT Takoe NOCHCAYIOMEe CYJONpOU3BOICT-
BO. ...NIpEACTaBJIcHHE XOJATACTBA O TAKOM pPaccMOTpe-
HUH SBIAETCSA 9acThbIO OJHOrO ¥ TOTO XK€, 4 HE HOBOIO
nena». HoBas 3enaymusa o6aBuseT, 4To IYHKT 63 MOXeT
KacaTecA THIIb NOPANKa, MPHMEHUMOLO K paccMoOTpe-
HUIO CHTYALIMH, CIIOKHBIIEHCA IMOCHe NMPUHIATHA Xola-
TalfcTBa; OHa Janee TIPAMO 3adBNSCT, ITO He JoOHBaeTCs
TONKOBaHHS pemenHs 1974 rofa Ha OCHOBAHHH CTATBH
60 CraTyra HIH epecMOTpa 3TOrO PEUIeHHS Ha OCHO-
BaHMM CTATBH 61.

Co cBoeil cropoHbl, (PpaHIlUA 3as8BMIa CICHYIOIIEE:
«Kax npamo 3ageun caMm Cyl, BO3MOXHBIE MCDHI, Ha
KOTOpEIE OH CChUIAEICH, OOYCHOBJIEHB! COGIIOACHHEM
«nonoxeruit Ctatyra».. B cBa3n ¢ 3THM (dpaHIy3ckoe
TIpaBHTENBCTRO Jalleé OTMEYAeT, 4TO, Jaxe eclH Obl
3TOT NpuHHMO He Gsur MpemycMoTpeH CynoM, OH Bce
paBHO TIpHMeHsUICA Obl: mo6as aearensrocrs Cyna pe-
rynupyercs CTaTyroM, NpesyCMaTpHBAIOMMM NpaRa
Cyza ¥ NpefnyceBaomuM ToBeIeHHe, KOTOpOoro rocy-
JapcTBa 06s3aHBl TIPHIOEPKHUBAThCA 6e3 Kakux-1HG0
BO3MOXHBIX OTCTYILICHHIH OT HEro Jaxe B CHIy coria-
IIeHMsL...; B pesynpTaTe U a fortiori rocynapcrso He Mo-
%eT B OJHOCTOPOHHEM Topsinke o6pamateca B Cyx 6e3
Kaxux-1u6o ocHonaHuit B CraTyre. B HacTosiee BpeMa
Hosas Seanmug He cChIIaeTCH M He MoIfla BBl cocnarb-
¢ Ha KaKoe-IH60 monokeHue CTaTyTa, KOTOPOe MOTNIO
6bI O60CHOBATh CYACIPOM3BOICTBO IO €¢ XONATAHCTBY
¢ TOYKH 3pEHHA IpaBa. DTO XOZATAHCTBO HE ABIILETCA
npocs6oil 0 TONKOBaHMH MIM mepecMoTpe (a), 160
HOBHIM 3afBICHMEM, 3aHeceHHe KoToporo B OOmmit
CIIMCOK He BBI3BAIO OBl B [IAHHOM BOIPOCE HHKAKHX
Bo3paxeHuit (b)».

Cyn OTMedaeT, 4TO, IPSAMO YTBEpXKIaf B NMYHKTe 63
croero pemenus oT 20 nexapsa 1974 roma, 4o B cryyae
BO3HUKHOBEHHA IpPEXYCMOTpEHHBIX B HeM obcros-
TEJIECTB (3afABHMTENh MOXCET XOHAaTalCrBoBaTh O pac-
CMOTpPEHHH CHUTYALHH 8 COOMBEMCIMEUN ¢ HONOIHCEHUAMU
Cmamyma», Cy He MOXET HMETh BBHIY OTPaHHICHHE
HOCTYIIA 3aBUTENA K TAKUM IIPOIIECCY ABHAIM JEHCTBH-
AM, KaK TpeCTaBIeHHe HOBOrO 3asBneHus (MyHKT 1
cratbu 40 CraTyTa), mpock6bl 0 ToNKOBaHUH (CTaThi 60
Craryra) Wix pocs6sl 0 nepecMoTpe (crarhbsa 61 Cra-
TyTa), KOTOpbie 6yAyT OTKPBITH I HEro B JII060M CiIy-
qae; BHeCA BBIIEYNOMSHYTYIO (OPMYIHPOBKY B NYHKT
63 cpoero pemrenns, Cyx He MCKIIOUMIT O0COOLUL Mops-
IOX B choydyae BOBHUKHOBEHHA OOCTOATENHCTB, ONpENE-
JEeHHBIX B 3TOM IYHKTE, 2 UMEHHO, 06CTOATENECTB, KO-
TOpBIE «3ATPArkBaloT) KOCHOBY» 3T0TO pemteHud. Cyx
najee OTMEYaeT, YTO 3TOT IMOPANOK, Kak NMpeAcTaBlIseT-
s, HEPA3PLIBHO CBA3AH, COrNACHO 3TOMY IYHKTY, C Ha~
JIHYKEM TaKMX OBCTOATENHCTB; M YTO TPH OTCYTCTBHH
yKa3aHHBIX 0OCTOATENECTB Takoil oco6Blii MOpSIOK HE
TIPUMEHAETCH.

*
*

Janee Cym oTMeuaeT, YTO OH JOJIXKEH OIPeJCIUTDH
BTOpOIt 37IEMEHT MOAHATOTO BONPOCA, 3 MMEHHO GBlIa
JIH 3aTpOHYTa OCHOBa €ro pelenus ot 20 Aexabps 1974

*



roga ¢axTaMy, Ha KOTophble cchliaetca Homas 3enan-
Iuda, ¥ MoxeT M CyJ, COOTBETCTBEHHO, NPUCTYIUTh K
PacCMOTPEHHIO CHTyaIlMH, KaK 5TO MpeNycMaTpHBaeTcs
B MYHKTE 63 YIOMSHYTOTO pEIleHHs; sl 3TOrO OH JO0JI-
JKeH IpexkIe BCero OIpeNeluTh OCHOBY PEIICHUS MyTeM
ananm3a ero tekcra. Cyn oTMeuaer, yto B 1974 roay B
Ka4ecTBe OTIPAaBHOW TOYKM IS 0BOCHOBAHMA CBOETO
PELUCHHA OH MCIIONB30BAJl 3afgBIEHHE, NPCICTaBICHHOE
Honoit 3enannueit B 1973 rofy ¥ B CBOEM pelIeHMH OT
20 mexabps 1974 roma noATBEpOMII, UTO IIPH YXKE YIIO-
MSHYTBIX 0OCTOATENLCTBAX AanHOro Jena Cyn J0/DKEH
y6eIUTECS B IOATIHHHOCTH IIPeIMETA Crlopa, LeleH 1 3a-
Jaq npeTeHsui... [Ipn 3ToM OH IoIKeH MPHHHMATH BO
BHHUMaHHE HE TONBKO JTOBOJBI, HO ¥ 3asBICHHE B LIETIOM,
apryMeHTEl, BEIIBUTaeMble 3agsuTeneM B Cyme, U npo-
YHE [TOKYMEHTBl, Ha KOTOpHIE NENAEeTCA CCHLIKA...»
(I.C.J. Reports 1974, p. 467, para, 31). Ccinasch, cpefu
TIpOYero, Ha 3asBIIeHHE, CAENaHHOE IIPEMbEP-MUHHCTPOM
Hosoit 3enanmauu, Cyn IOCTAHOBHI, YTO «IJIS Lieneit
3asABlICHHA TNpeTeHsuio Horoit 3enmampuu ciexyeTr wuc-
TOJIKOBBIBATh KAaK NPHMEHUMYIO THINE K aTMOCHEPHBIM
MCTILITAHHAM, a He K JIIOOBIM JpyTUM BMIaM HCITBITaHMH
M KaX IpHMEHUMYIO ITHINb K TAKUM IPOBOMMBIM ATMO-
C(PEePHBIM HCIIBITAHUAM, KOTOPHIE BHI3BIBAIOT PajHOaK-
TUBHBIE OCaIKM Ha Tepputopun Hosoit 3emanmum»
(I.C.J. Reports 1974, p. 466, para. 29). TIpn BHIHECEHHH
B 1974 roxy 3TOrO pelIeHH, a TAKXKE PelleHH 110 Jeiy
06 ucnvimanuax soeproz0 opyxcus (Hoeas 3enanous
npoTHB Ppanyuu) (o muenuw Cyma, o6a gena mpen-
CTaBJIAIOTCA HICHTHYHEBIME C TOYKH 3pEHHS X TIpefIMeTa,
KOTOPBIH Kacalici HCKIIOUHTEIBHO HCIBITAHHIL B aTMO-
cepe) Cyn paccMoTpen Borpoc o ToM, morna iu Hobas
3enanaus, npejcTaBiAsl cBoe 3agBuenve 1973 romga, mpe-
IyCMaTpHBaTh 6onee IMMpOKHE 3aJaduH, YeM IIpeKpalne-
HHE UCIBITAHHI ANEPHOTO OPYXHA B aTMOC(hepe — «IVIaB-
HOI 3amauu» npaBuTenbcTBa HoBoit Senanuy, kak oHO
€¢ Teneps npeAcTapigeT. Cyx NMPHXOMUT K BEIBOMY, UTO
B HaCTOslee BpeMA OH HE MOXET BO30OHOBMTH pac-
CMOTPEHHE 3TOro BONPOCA, MOCKONBKY €ro HBIHEITHSS
3ajlaya orpaHU4MBacTCH aHAIH30M peleHus 1974 roxa.

Cyn HanoMHHaeT, 910, KpOMe TOro, B TO BpeMs OH
NPHHAL K CBCICHHIO KOMMIOHHKE, BBITYIIEHHOE KaHIlE-
Iapuel npesuneHTa Opanuysckoit Pecrybiuky 8 uyons
1974 roma, B XOTOpOM T'OBOPHTCH, YTO, YIUTBIBAS IOC-
THTHYTYIO CTaJUI0 OCYIIECTBJICHHA (hpaHIIy3CKOM Ipo-
TpaMMBI AIepHOH 060poHH, DpaHIKA CMOXET TIEpEHTH
K CTaIMH HOJX3¢MHBIX B3PBIBOB CPa3y e 110 3aBEpIICHHH
CEpMM HCIBITAHHHA, 3aIUIAHUPOBAHHBIX HA 3TO JIETO»
(1.C.J. Reports 1974, p. 469, para. 35); u npyrue ohuuy-
aNbHBIC 3aBNECHHUA (PaHIY3CKHX BIIACTEH IIO 3TOMY e
BOTMIpOCY, Ny6nu4HO chenaHHple 3a Npemenamu Cyma u
€rga omnes ¥ OTpaxalolliie HaMepeHHe (PaHIy3CKOTO
MpaBUTENbCTBA TIPEKPATHTH CBOM MCHEITAHHS B aTMO-
cthepe; wTO NpU cpaBHEHHH O6A3aTENLCTBA, BIITOrO Ha
ceba DpaHnueif, ¢ nperensuel, peiapuraeMoii HoBoi
3enaHaHeN, OH IIPU3HAI, YTO CTONKHYJICH C «CHTYaIHel,
IIp¥ KOTOpOH 3ajaua 3asBHTeNS ObUIa, IO CYHIECTBY,
Buinonneda» (I.C.J. Reports 1974, p. 475, para. 55), u
COOTBETCTBEHHO YKa3al, 4TO, «IIOCKOJIBKY IIENH IpeTeH-
34U, KaK OYEBHAHO, HoJjice HE CYIECTBYET, HET OCHOBaHMH
I BeIHeceHMs pelnenus» (1.C.J. Reports 1974, p. 477,
para. 62). CyJ HpUXOMT K BEIBOAY O TOM, YTO OCHOBOH
peitenus 1974 roga cOOTBETCTBEHHO ABISETCS O6s3a-
TeNLCTBO (PpaHIMH He NPOBOANTH MANBHEHIMX HCIIBI-
TaHMit AICpHOIO OPYXXHs B aTMocdepe; UTo, TAKHM 06-
pPa30M, OCHOBa pelIcHUS MOXET OBITh 3aTPOHYTa JIHIIb
B CIy9ae BO306HOBICHNA AMEpHLIX HCIBITAHUHE B aTMO-
cepe; H 4TO TaKoe IMPENONIONEHHUE HE TTOATBEPAMIIOCE.
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Cyx gajiee 0TMedaeT, 4TO IIPH aHAJIU3E CBOETO pellie-
Hus 1974 rofa oH NpHUINEN K BEIBOLY O TOM, YTO 3TO pe-
MIEHHEe Kacalloch MCKIIOYHTENBHO SHEPHBIX HCIIBITAHHIA
B aTMocgepe; 4TO, ClIegoBaTenbHo, CyX B HacTosIee
BpeMs. HE MOXKET NPHUHATH K CBEICHHIO BOIIPOCEHI, Kacalo-
ImHecs TIOM3EMHBIX SNEPHBIX MCIBITAHMH; H 9TO, TAKUM
obpazom, Cyfi, MOXKeT YIUTHIBATh apryMEHTHI, IPHBOIH-
Mele Hopoif 3enanmueit Ha OCHOBAHMH, C OJHOH CTOPO-~
Hb1, YcIIOBMIA, B KOTOPbIX PpaHIMA IPOBOAMIA NIOA3EM-
Hble sAfepHBble HCIBITanusa ¢ 1974 rona, a ¢ gpyroit —
Pa3BHTHA MeXIYHapOXHOIrO NpaBa 3a IOCIEIHHE Hece-
THJIETHA, M, B YaCTHOCTH, 3aKiioueHHs KoHBeHuHMM B
Hywmeu 25 nos6ps 1986 rona, He 6oiee, 4eM apryMEHTEI
@dpaHIuK, OCHOBAHHBIE Ha NOBEJICHHH IPaBHUTENLCTBA
Hoszoit 3enaunuu ¢ 1974 ropa. B 3axmodenue Cynx oT-
MeYaeT, UTO €ro IOCTAHOBAEHME HEe HAaHOCHT ymepba
06513aTeNbCTBAM IOCYNapCTB N0 COXPAHEHHIO U 3alUTe
OKpyXalomeil IpUPOJHOH cpelpl, — 06S3aTeNbCTBaM,
IIPHBEPKEHHOCTh KOTOPBIM B HACTOAILIEM Cllydae IoJ-
TtBepmuI M Hosas 3enannus, n Opanius.

Taxum obpazomM, Cyl MOCTaHOBISET, 9TO OCHOBA pe-
menus 1974 roma He OpuUIa 3aTpOHYTA; YTO, CICHOBa-
TenbHo, xofaraitctBo HoBo#t 3emangun He moxmamaer
oz cepy AeHCTBHA MONOXEHHI IMyHKTa 63 3TOrO pe-
IEHMS; ¥ YTO 3TO XOHATAHCTBO JXOJDKHO OBITh, COOTBET-
CTBEHHO, OTKJIOHeHO. OH TakXe OTMedaeT, 4TO IOCIe
BEIHECEHMS CBOETO IIOCTaHOBIEHHUA OH nopyudun Cekpe-
TapHaTy UCKIIIOUUTE 3TO XoxaTaiicTBo U3 O6iero cru-
cka ¢ 22 ceHrabps 1995 roxa.

*

* *

B 3akmioyenue Cyx oTMedaeT, YTO OH JIOJDKEH aHAJIO-
THYHBIM 06pa30oM OTKIIOHHTD JOIOJIHUTEIIBHYIO IIpOChOY
Hopolt 3emanauu 06 oIpemelneHUH BpeMEHHEIX Mep, a
TaKXe IPOCHOBI O pa3pemeHUH BCTYIUTh B JENO0, Npel-
craBlicHHBEIe ABcTpanueit, Camoa, CotoMOHOBEIMH OCT-
poBamu, MapmanmoBeiMu OctpoBaMu ¥ DelepaTHBHBI-
My llITaTamu MuKpoHe3uy, U 3aABICHUS O BCTYILUICHHH
B JleNo, CAeNaHHbIC MOCIEIHUMH YeThIpbMS TOCYNapCT-
BaMH, IIpHYEM BCE 3TH IPOLIECCYyaNbHbIC JEHCTBHS CBS-
3aHBI C OCHOBHBIM XoxaTaiicrBoM HoBo# 3enanmguu.

*

* *

ITonHplit TEKCT IyHKTa MOCTAHOBILIOMIEH YaCTH IIACHT:
«68.

Cva

1) 12 romocamu npoTus 3

nocmarnoensem, 4To XOHaTaiCTBO O pPacCMOTPCHHM
CHTYallMH B COOTBETCTBUM C IIyHKTOM 63 pemeHus Cy-
na ot 20 nexabps 1974 ropa 1o Jeny o6 ucnsimanusx
s0eprozo opyowus (Hosas 3enandus mpotus Ppan-
yuu), TIpeCcTaBlIeHHOE Ha paccMoTpenne Homolt 3e-
naHgueH 21 asrycra 1995 roma, He MOATIAHAET IOX
cepy melicTBHA MONOXKEHHUIT YKa3aHHOIO IMyHKTa 63 U
MO3TOMY JOJIKHO GBITH OTKIIOHEHO;

TonocoBAnU 3A: Ipencematens Bemkayn; Bu-
ne-npencenatens IseGens; cynpn Ona, TuiioM, Ila-
xabymmuH, Pawmxena, Xepuer, IITn, ®neitmxaysp,
Bepemernn, ®eppapu Bpaso, Xurruuc;

T'OJIOCOBAJIH TIPOTUB: cyasH Bupamanrpu, Kopo-
Ma; cyaps ad hoc cap Txedpu anmep;

2) 12romocamu npoTHe 3

CoOTBETCTBEHHO,



nocmanosnsem, 4TO JOMONHUTENBHOE XoHaTalcTBO
06 oOmpelelleHN BPEMEHHBIX MEp, TPEICTaBIEHHOE
Hosoii 3enanmmeii OT TOro e 4ucia, JOIKHO GhITh
OTKIJIOHEHO;

T'onocoBAJIM 3A: Tlpemcematens Benxayw; Bu-
ne-npeacenatens LIBeGennb; cynsu Ona, I'nifom, lla-
xabymmun, Pannxesa, Xepuer, 1lln, ®rneiimxaysp,
Bepemerut, Peppapu BpaBo, XHITHHC;

T'0JIOCOBAJIM TIPOTHUB: cyabn BupaMantpu, Kopo-
Ma; cyaps ad hoc cap Jxedpu ITanmep;

3) 12 ronocaMu NpoTHB 3

nocmanosisem, UTO Npockba O paspelleHHH Ha
BCTYIUICHHE B JIENO, NPEACTaBIECHHAs Ascrpanueit 23
aprycra 1995 rona, ¥ mpock6bI O pa3spelleHHH Ha
BCTYILIEHHE B JIENO H 3aABICHUA O BCTYILIEHHH B IENO,
npencrapienHble Camoa u ConomonosbiMu OcTpoBa-
MH 24 aBrycra 1995 roga u MapmamiosiMu Octpo-
pamu 1 QegepatusupiMi [ITaTaMu Muxponesuu 25
aBrycra 1995 rofia, Takxe JOJKHBI GHITE OTKIOHEHBI;

TOJIOCOBAIY 3A: Ilpencemartent bemxayu; Buie-
npeacenatens IIseGens; cyapu Oxa, T'uitoMm, IMaxa-
6ymaun, Panmkesa, Xepuer, lu, ®neitixaysp, Bepe-
meTuH, ®eppapy bpaBo, XUITHHC;

T0JIOCOBAJIM ITPOTHB: cyapu Bupamantpu, Kopo-
Ma; cymps ad hoc cap Jxedpu Iammep.

*

* *

Buue-npeacenatens 1lIseGens u cympu Oza u Pan-
IKeBa TPHUIIOKIIH K MOCTAHOBICHHIO 3asBIEHHSA; CYNbA
Ilaxa6ymiun — ocofoe MHeHHe; Cymb¥ BupaMaHTpH,
Kopoma u cyaps ad hoc cap dxedpu [Tanmep npuio-
SIUTH K IIOCTAHOBJEHMIO HecOBNaJalomue Ocobble
MHEHHSL.

3asanenue Buye-npedcedamens Lleebens

Bune-npencexatens 1IBeGens B cBoeM 3adBICHHU
yTBEpXKHan, uTO Bo3paxeHHs PpaHUMU 1O NOBOLY
o6ocHoBanus Homoit 3enammueii ee xoxaTafcTB ORLIH
PaBHOCH/IbHBI BO3PaXXCHHSAM NIPOTHB IPUEMJIEMOCTH M B
cooTBeTcTBHH ¢ PernamentoM Cyga MX clemyerT pac-
CMaTpHMBATEL COOTBETCTBYIOIMM 00pa3oM.

3ansnenue cydvu O0bt

B cBoeM 3agBicHHMH cynbs Ofa IOJHOCTBRIO MOAEp-
*MBaeT IOCTAHOBJIEHME, OTKIOHAIOIIEE XONAaTaiCTBO
HoBoit 3easiiuy 0 BO30GHOBIIEHNH JeNa 06 UCHBIMAHUAX
sdeprozo opyacus (Hoeas 3enandus NpOTHB Ppanyuu)
1973/1974 romoB, NMOCKOJIBKY OH pasienseT MOTUBHPOB-
KY B OTHOIIIEHHH IpOLecCyalbHBIX BONPOCOB, KOTOpas
NpHBENa K pelICHHIO OTKIOHHTh 3TO XomaTalicro. Ont-
Hako xax wieH Cy/a, MpeAcTaBIsIomMA e HHCTBEHHYIO
CTpaHy, Ha cefe HCIBITABUIYIO PaspyIIHTENBHOE BO3-
IEHCTBHe SIePHOTO ODYXHSH, OH CUMTaeT cebs 06s3aH-
HBIM BHIPAa3MTh OT CBOEI'0 MMEHH HaIexJly Ha TO, 4TO B
JanbHeieM HH TIpH KaKHX 06CTOATENbCTBaX He OymeT
Gonbiie MPOBOANTHCA HUKAKHX MCIBITAHHMH JIOOOTO
BHJIA SIEPHOIO OPpYXKHUA.

3asenenue cydvu Pandsicesl

B cBoeM 3asBIeHMM CyHbs Panjkena BbIpa3ul COXa-
JIeHHe 1O TToBOLY TOro, 4To Cy [ IepeoLEHHI pOoIeccy-
AJIbHBII (QOPMAIIH3M M B TO Xe BpeMst HE IIpHACPXKUBAIICH
CTPYKTYpbl MOTHBMPOBKHM, HCIIONb30BAHHOH B IYHKTE
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63 pemenns 1974 roga. TTo ero MHEHHIO, pACCMOTPEHHE
B NIEPBYIO 0Yepeb BONpoca 06 OCHOBE ITOr0 PEIICHHS
M BEIBOJIAX, COIIEPXAIIUXCA B MOCTAHOBJICHUH, CHENAIIO
GecleIBHBIMU  TIONEITKH  PAacCMOTPEHHMA IIPOLECcCyamb-
HEIX BOIIPOCOB.

Ocoboe muenue cydvu lllaxabyoouna

B cBoeM ocobom MueHuH cynps Illaxabymimun oT™e-
yaer, CKOJb IOPa3UTENbHO GHICTPO PacTeT NPH3HAHHE
HeoOXOMMMOCTH 3aIIUTEL TIpHpoHOH cpembl. Emy mo-
HaTHBl onacenus Hosoli 3emanauu, M OH COTrJIACEH C
pAjIoM BileMeHTOB B ee Jene. OH cornaceH ¢ TeM, 4TO
Hosas Senanmus uMena npaso Ha obpamenne B Cyz, Ha
CIylIaHMsA, HA Ha3HadeHHe cyapd ad hoc, u ¢ TeM, 4To
OHa He 6»ina numeHa gocryna B CyA u3-3a BKMIOUEHHA
B NIYHKT 63 peluenus 1974 roga clloB «B COOTBETCTRHH C
noxoxeHuAMHy CratyTay.

Kpome Toro, cympst 11laxa6yxmm npusHaer, yro Hopas
3enanaMA BEICTYNajda NMPOTHB AHEPHOTO 3apaXkKCHUS B
pe3ybTaTe sSYePHBbIX HCMBITaHMi MmoGoro poxa. Bonpoc
saKmodascs B TOM, B KaKoif Mepe 3To o6lnee Bo3paxe-
Hie TIPOTHB 32pa)KeHHA B pe3ynpTaTe sACpHLIX MCIbITA-
HMit mo6oro pofa 6wuI0 MpeaMmeToM ocoforo cropa,
TIPEICTABIEHHOrO B KOHKPETHOM [iefie, BO36yx/IeHHOM
Hogoit 3enannuei mpotus Opanmuu B 1973 roay.

3TOT BONPOC MMeN BaxHoe 3HaueHue, nockonsky Ho-
pas 3elaHzHUA MBITAIACH YBA3ATh CBOS HBIHENIHEE XOa-
TaiicTBo ¢ genoM 1973 roga. Ppanuys yTBepxaana, uro
HMKAaKoii cBA3M GBITH HE MOXET, MOCKONABKY, 1O €¢ MHe-
HUIO, Keo 1973 roja KacaJloch SHEPHEIX MCIBITAHUHA B
aTMocdepe, TOTa KaK HHHelHee XofaTaiicTBo Hosoit
3enaHAMM Kacaloch MHOTO BONpoca — O ITOA3EMHBIX
SEPHBIX HCTBITaHUAX. 10 MHEHMIO Hosgoit 3emaumuu,
meno 1973 roma xacayock o6imero Bonpoca o AIEPHOM
3apaKCHMH B Pe3yJIbTaTe AIEPHBIX HCTIBITAHMA moboro
poJia U IMO3TOMY GbLIO JOCTATOYHO MIHPOKHM M BKJIIO-
Tano SIepHOE 3apaXeHue B pe3yNbTaTe FOA3EMHBIX HC-
MBITAHHH,

B CcBA3M C 5THM pelIAIOIMMM BOTpocoM cyaps [1laxa-
GYIIHH OTMETHI, UTO TIOC/IE COTEPXKAMMXCS B 3aABJIEHUH
Hosoit 3emanpuu 1973 roga cCbLIOK Ha JHCKYCCHH,
npoxonusimme Mexay Hopoit enanaued 1 dpaHiueH,
B MyHKTE 8 3TOTO 3aABICHUS FOBOPUTC:

«DpaHITy3cKOe MPaBUTEILCTBO... IOACHWIO, YTO OHO
HE COTJACHO ¢ YTBEpXHEHHEM O TOM, YTO €ro Impo-
rpaMMa sIEpHBIX HCIbITaHuit B aTMOchepe B 10%HO
yacTH THXOTO OKeaHa CONpSkEHA ¢ HapYIIEHHEM Me-
*)ayHapogsoro npasa. COOTBETCTBEHHO, CYLICCTBYET
cnop MeXAY IpPaBHTEIBCTBOM Hosoit 3emaumum #
(paHITy3CKMM NPaBHTENBCTBOM O 3aKOHHOCTH Siep-
HEIX MCTBITaHMI B aTMocdepe B IoxHOMH 3acT Tuxo-
rO OKEaHay.

SroT ab3a1 OTHOCHTCA K 3aroJiosky «IIpeamer criopay». B
ryHKTe 10 3asBJIEHHSA NOA TEM e 3aT0/TOBKOM I00aBIEHO:

«Tlocne HeyAauHOM TOINEITKH YPEryIHpoBaTh CHOD
MEXIy HUM H (paHIly3CKHM NPaBUTENLCTBOM JHILIO-
MAaTHYECKUM ITyTEM IPaBHTEIbCTBO Houwoit 3enanmuu
BBIHYX/IEHO TiepenaTh CTiop B MexayHapoausiit Cym.

Taxum 06pasom, criop, nepeganHeni Hoso# 3enaHpu-
eii Cyay B 1973 rozy, 6bLI CIOPOM O «3aKOHHOCTH slEp-
HBIX HCITHITaHMl B aTMoctepe»; OH He kacajacs Goee
IIMPOKOTO BOMPOCA O ANEPHOM 3apaXKeHHH B pE3yNbTa-
Te sTepHBIX HCTbITaHMil Mmoboro poxa. Ilpeamer cnopa
B gene 1973 roaa oTaMHaeTCs OT MPEIMETa HBIHEIHET0
xonaTajtcra Hosoli 3enaHyuu, H3-3a 4€ro cICAYeT, 4TO
noceaHee He MOXeT OKTh YBA3aHO C IIEPBBIM.



B stux o6crosrenscrBax cyaba Illaxabymmum, He-
cMoTps Ha cornacue ¢ Hosoit 3enannueit mo pagy po-
NMPOCOB, CYHTAET, YTO CYIECTBEHHbIC TIPETIATCTBHA Ipa-
BOBOTO XapaxTepa He MO3BOJAIOT €My COTIIACHTLCA €
Hosoli 3enanaueii B ocranpHol yacTH ee gena.

Hecosnadaiowee ocoboe muenue
cyovu Bupamanmpu

B cBoem MHeHmu cynsa BupaMaHTpH 3asgBHJI, 4TO B
1974 rogy Cyn u306pen ocobbIif MOPANOK, OTIHYHSIH
OT NPOH3BOACTBA IO NEPECMOTPY MJIH TONKOBAHMIO €ro
pelieHns U no3ponsromnii HoBo# 3enanaun oGpamars-
cs B CyIl, ECITH «3aTPOHYTa» «OCHOBa» pemenns. Cyn He
YCTaHOBHII HMKAKHMX CPOKOB /I TaKOro oGpamenns.

B nacrosmee BpeMs BO3HHKNIA He NpeINoaarapmascs
B TO BpEMs CHTyallMs, CBA3aHHas ¢ NMPOJOIKEHHEM Ta-
KOT0 e paZlJHOAaKTHBHOIO 3apakeHHS, KAKOE 3aCTaBHIO0
Hosyio 3enanguio o6patureca 8 Cya s 1973 rogy.

Cyny He npumnock 61 paccMaTpHEATL BONPOC O TOM,
4TO OTKa3 OT HCNMEITaHHH B aTMoc(epe H NEpeXoxm K
NOJ3eMHBIM HCTIBITAHHAM NPEKPAINacT CIop, NpeicTas-
JeHHBIH Ha paccMoTpenne HoBolt 3enannyeii, ecnu 651 B
TO BpeMs OM o6/ajian 3HaHHAMH, KOTOPHIMH O6Nlajiaer
ceituac. Bouio 6wl crpannbiM, ectu 66 Cyn, oGnamas-
WM TOrZa TAKMMH 3HAHHAMH, 66U FOTOB TOJBEPIHYTS
Hosyo 3enanauio omacHOCTAM, Ha KOTOpHE OHa Te-
MEePh XanyeTcs, X B TO X€ BpeMs NPH3HAJ, UTO MpeTeH-
3uu HoBolt 3enanauu uciuepnansl 8 pe3ynbTaTe M3MeHe-
HMA MECTA POBEAEHHA B3PEIBOB.

B 1973 rony HoBas 3enaHaus xanosanack Ha ymep6,
NPUYHHEHHBIA (pPaHIY3CKHMH SNCPHBIMH B3DEIBAMH B
TuxoM oxeane. Ceroans Hosas 3enangus xanyercs Ha
TO Xe camoe. He M3MeHMIIach M npHUHHA %alo6hl, a
HMEHHO, bpaHIfy3ckHe saepHbie B3pbIBkl B THXOM OKea-
He. TakuM e ocraycs  XapaxTep yuiep6a — pagoax-
THBHOE 3apaxkeHHe. EMMHCTBEHHOE pasnHume CoCTOMT B
TOM, 4TO 3TO OPY>XME BAPHIBAIOT ITO] 3eMIICIA.

Cynes BupaMaHTpH B CBOEM MHEHWM 3afBIfET, 9TO
Hosas 3enanmus Bo36yauna geno prima facie 06 onac-
HOCTH B pe3ynbTaTe (PpaHLY3ICKHX AMCPHBIX UCITBLITAHHI,
Ha MpUMepe KOTOPEIX IIPH OTCYTCTBHH KOHTPIOKA3a-
TEALCTB €O CTOPOHB PpaHUUM OHA NMPOXEMOHCTPHPO-
Bajla, 9TO B HaCTOSAIIEE BPEMA «3ATPATHBACTCH» «OCHO-
Ba» pemeHus 1974 roma. Dto maer Hosoil 3emanauu
NpaBo Xo4aTaHCTBOBATh O PACCMOTPEHHH CHTYALMH M
ob6s3viBaer Cyn paccMOTpPEeTh 3TO XOJATalCTBO H BO-
NPOC O BBITEKAIOLMX H3 HErO BPEeMEHHBIX MepaX. DTo
Taxxke o6s3biBaeT Cyq pacCMOTpPeTh NPOCkGH O pa3pe-
OIEHHM Ha BCTYIUTCHHE B JeJ10, NpeAcTaBlIeHHble ABCT-
pamueii, Camoa, ConomMoHoBrIMH OcTpoBamn, Map-
mamnoseiMi OcTpoBaMu B MenepaTHBHBIMU IlITaTaMu
Muxponesnu.

Cy}lbﬂ BupaMaH'rpH TAaKXe¢ OTMETHI, YTO HacTofllce
AENIO COIIPAKEHO C IMPHMEHEHHUEM BaXXHBIX NpaBOBBIX

MPHHIHIIOB H HOPM IO OXPaHe OKPYXaIOIleH Cpesel, a
HMEHHO, TIPMHLUI TIPEAOCTOPOKHOCTH, TIPHHIHII BO3-
JIOXEHHs 6peMEHH [OKA3bIBaHUs DE30MacHOCTH Ha CTO-
POHY, COBEPINAIONIYIO AeHCTBHA, SBISIOIIHECA MpemMe-
TOM aI00Bl, M MPHHLMI MPEEMCTBEHHOCTH NOKOJIe-
HHi, Kacaiolllyifica rpaB 6yxymux moxoyeHuH. Cynss
BupaMaHTpH BLIpa3uil COXaJIEHHE N0 MOBOAY TOTO, 4YTO
Cyn He Mcnof1b30Ba]l BOZMOXHOCTE PACCMOTPEHHUS 3THX
TIPHHIIHIIOB,

Hecosnadarowee 0coboe muenue
cyovu Kopomyl

B cBoeM HecosmagalomeM ocoGoM MHeHHH cyabs Ko-
poMa 3adBWII, YTO OH HE CMOT MOJIEPXATh HH I10CTa-
HoeneHHe Cyna, HM GONBIMTHHCTBO MONOXEHHIH, OTHOCS-
IMXCA K ero MOTHBHPOBKE.

Cynes Kopoma oTMeTi, uto 1o onpenenessio Hopoit
3enaHpuH ee XOJaTalCTBO NOANMANAET MOX ACHCTBHME MO~
JIOKEHWH IIyHKTa 63 é)emeﬂm Cyna, BEIHECEHHOTO B
1974 rony no memy 06 ucneimanusx s0epHO20 OpYHCUS
(Hoeas 3enanous npoTs Opanyuu).

OH HanoOMHHUJI, YTO 3TO PElieHHe Kacajloch NMOCaeACT-
BMH BBINIaJICHHS PAJHOAKTHBHEIX OCAJKOB B PE3yJILTATE
ucnbimanuti 6 ammocgepe, TOTIA KaK B TO BpEMA 3asIBlie-
HHe HoBo# 3enanauu xacajioch sdepHblx ucnimaruii B
pafioHe Tuxoro okeaHa, W, IOCKONBKY B HacCTOsIllee
BpEMs1 HOBBIE HAay4YHBIE JOCTH)XEHHS TO3BOJAIOT TIpef-
rmoJlaraTh, 9TO paJMOaKTHBHEIE OCaJKH MOTYT OBITh
CITEJICTBHEM TIOA3EMHBIX UCIBITAHHL B 3TOM paiioHe, 3a-
TParHBaeTCcs OCHOBA BHIIEYTIOMAHYTOT'O PEIICHHS.

OH Taxxe 3aMerua, uto Cyay cIemosago o6paTHTh
BHHMaHHE Ha NpPaBOBYIO TEHACHLMIO K 3aNpElISHHIO
SAEPHBIX HCTBITaHUH, OXa3bIBAIOIHMX pPaJHOAKTHBHOC
BO3MeHCTBHE Ha OKPYXAIOMIYIO Cpely, H IIPHCTYIHTE K
PaccMOTPEHHIO XoJaTaicTBa, npefcTasicHHoro Honoit
3enanueit,

Hecoenadarowee ocoboe mnenue cydsu ad hoc
capa dxcedpu Ilanmepa

B cBoeM HecoBnamalomem 0co6oM MHeHMH cymbs ad
hoc cap Dxedpu ITanMep NpUXOOHT K BBIBOLY, OTIHY-
HoMy oT BHBozia Cygna. ITo ero MHEHHIO ITONOXEHUS
IyHKTa 63 pemenusa 1974 roga ABIAIOTCS HOCTATOYHO
ITHPOKMMH, 4TO6E! oGecneuuth Cyy OCHOBY I pac-
CMOTpPEHMA HACTOAIIETO 3asABICHUS, ¥ MpPH JAHHBIX O6-
CTOATENBCTBAX EMY CIIEROBANIO CAENATE 3T0. KimoueBbIM
BOTIPOCOM B 3TOM J€lle, 10 MHEHHIO GONBIIMHCTBA, fAB-
JIACTCA OT/IHUHE HCILITaHMI B aTMoc(epe OT NOI3EM-
HBIX ucnbiTanui. ITo mueHmio cyxpu Ilanmepa, o6a
BHJIA UCTIBITAHHi COTIPIKEHE! C ANEPHBIM 3aPAXKEHUEM H
B BO3HHMKUIMX KOHKPETHBIX 06CTOATENRCTBAX 3TOTO JIOC-
TaTOYHO s obecriedeHNs OCHOBaHHM I paccMOTpe-
Hus CyZIoM CHTYaIlMH M Ilepexofa K CIeyIONIeil CTaIHK
Iena.
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102. JIEJO, KACAIOIEECS CYXOITYTHOM 1 MOPCKOM I'PAHULIBI MEXKTY
KAMEPYHOM U HUTEPUEHN (KAMEPYH nporss HUTEPHI) (BPEMEHHEBIE MEPBI)

Ilocranosenne or 15 mapra 1996 rona

ITo memy, KacarowmeMycs CYXOIyTHOM H MOpCKOI Ipa-
HHUB Mexny KamepyHoMm n Hurepueit (KamepyH npo-
TuB Hurepun), Cyn BbIHeC IIOCTaHOBJIEHHe 00 onpefe-
JICHHH CIEIYIOUHAX BPEMEHHBIX MEp:

«1) emuHOTrNAacHO

06e CTOpOHEBI 00ECIIEYHBAIOT, YUTOGE He OCYIECTB-
JISTUCH Kakue-nubo meitcTBUA N1060T0 poJa |, B 4acT-
HOCTH, KaKue-1ubo JeiiCTBHA CO CTOPOHBI MX BOODY-
JKEHHBIX CHUM, ¥peBaThie HaHeceHHeM yiepba mnpaBam
IpYruX B OTHOIIEHHH N1060r0 MOCTAaHOBIIEHHA, KOTO-
poe CyI MOXET BBIHECTH IIO 3TOMY MGy, WIH BO3-
MOHBIM OCHOKHEHHEM THOO0 3aTArHBaHHEM paccMaT-
pHBaEMOro MM CIIopa;

2) 16 ronocamu npoTus 1

06e CTOpOHBI COONIOAAIOT COrNTalleHHe, JOCTHIHY-
TOE MEXIY MHMHHMCTpaMH HHocTpaHHBIX men B Kape,
Toro, 17 ¢eBpans 1996 roma B oTHOMEHUH MpHOCTA-
HOBJICHHSI BCEX BOEHHBIX JeHCTBHI Ha MONYyOCTpOBE
Bbakaccu;

T'OJI0COBAIIH 3A: TIpencematens Bemxayn; Buue-
npencenarens 1lIse6ensb; cympu Opa, I'mitom, Illaxa-
6ynoud, Bupamantpu, Pammxepa, Xepuer, Iu,
Dnetmxaysp, KopoMma, Bepemernn, ®eppaph bpaso,
Xurruuc, [Iapa-Apanrypen; cynps ad hoc Mbaiie;

T'0JIOCOBAJIH TIPOTUB: cyabst ad hoc Axxubona;

3) 12 ronocamu IpOTHB 5

06e CtopoHbl 0fecreunBaloT, YTo6H MPHCYTCTBHE
MO6LIX BOOPYXXEHHBIX CHJI Ha molyocTpoBe bakaccH
He pACIPOCTPAHIOCE 3a NPENeNbl IO3ULMH, KOTOpHIE
OHM 3aHMMaiH 10 3 ¢eBpans 1996 ropa;

T'oocoBAIU 3A: IIpeacenatens Bemxayu; Buue-
npencenatens IlseGens; cynsu Opa, I'miom, Pang-
xeBa, Xepuer, dreinixaysp, Kopoma, ®eppapu bpa-
BO, Xurruuc, ITapa-Apanrypen; cynbs ad hoc M6aiie;

T'OJIOCOBAJIM NTPOTHB: cymsu [axaGymnnun, Bupa-
maHTpH, I1Tn, Bepeweruy; cyaps ad hoc Amxutona;

4) 16 ronocamu npoTus 1

06¢ CTOpOHBI I[PHHHUMAIOT BCE HEOOXOHMEIE MEDEI
I COXpaHEHUs TOKa3aTeNlbCTB, HMEIOMMX OTHONIE-
HMe K HACTOMIIEMY IeNly B OCIIapHBaeMOM paioHe;

TosocOoBAIIN 3A: Ilpencematens bemxayu, Bu-
ne-npeaceaTens IlseGens; cynpn Oxa, ['uiiom, Ila-
xabynmun, Bupamanrtpu, Panmxesa, Xepuer, Iu,
dneitmxayap, Kopoma, Bepemerun, ®eppapi Bpaso,
Xurrunc, [Tapa-Apaurypes; cyaes ad hoc M6aiie;

TOIOCOBAJIY [IPOTHUB: cyabs ad hoc Amxuboia;

5) 16 romocamu npoTHB 1

06e CTOpOHHI OKa3bIBAlOT BCAYECKYIO MOMIEPKKY

MHMCCUH TIO YCTaHOBIEHHIO hakToB, KoTopyio I'eme-
panbHeli cekperaps Oprarnsauuy OOBEIMHCHHEIX
Hanuit mamepeBaeTcad HAalIpaBUTh Ha ITONYOCTPOB Bba-
KacCH;

T'OJIOCOBAJIU 3A: Ilpencenatens Bemxayw; Bune-
npencenaTens se6ens; cynsr Ona, Tuitom, Ilaxa-
6ymann, Bupamautph, Panmxesa, Xepuer, n,
®reiturxayap, Kopoma, Bepemernn, ®eppapu Bpaso,
Xurrunc, [lapa-ApanrypeH; cyaps ad hoc Moatie;
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T'0JI0COBAJIM ITPOTHB: cynba ad hoc AmkuGona».
*
* o

Cynpn Opna, lllaxabyonuH, Pawpkepa u KopoMa mipu-
JNIOXUIH K mnocraHoBiaeHuro Cyza 3asABIEHHA; CyIbH
BupamanTtpu, IIun 1 BepelmeTHH MpUIOXMIM K TIOCTa-
HoBJeHHIo Cynia COBMeCTHOe 3asfBJICHHE.

Cynpsa ad hoc MGaite MpHUNOXHI K IOCTAHOBICHHIO
Cyna 3asBleHHe,

Cynpa ad hoc Amxubona NpHIOKWI K NOCTaHOBIIE-
uMio Cyna oco6oe MHeEHHe.

*
* %

Cyn sacenan B clenyioomem cocrase: Ilpenicenarens
Benxayn; Bune-npencenatens 1lIeeGens; cympu Opa,
T'uiioM, Illaxa6ymmuu, BupamanTpH, Panmkena, Xep-
ner, 1In, Oneitinxayap, Kopoma, Bepemerun, ®eppapu
BpaBo, Xurruuc, Ilapa-Apanrypen; cympu ad hoc
Mobaite, Aqxubona; Cekperaps Banencusa-Ocnuna.

B cBoeM mocraHoBleHnu Cyo HanoMHHaer, 4910 29
MapTa 1994 roga KamepyH Bo3Gymui seno npotus Hu-
TepHH B CBA3M CO CIOPOM, XapaKTepU3yeMbIM KaK «B
CYIIHOCTH KACAION[HICA BOIPOCA O CyBEpEHUTETE HaX
noyryoctpoBoM bakacch».

»*

L J *

B cBoeM 3asBiteHHH KaMepyH, cChUIafgch B Ka4eCTBE
obocHoBanug ropHucaukunK Cyla Ha 3asBlIcHHSA, cre-
JaHHBIE ABYMA FOCYAApCTBaAaMH B COOTBETCTBHH C JIYHK-
ToM 2 craTed 36 CTaTyTa, YTBEPXKIAET, YTO «IIPaBOBOH
THTy® KaMepyHa [Ha nomyocrpoB Bakaccu] ocnapnsa-
ercs» Hurepueit, uto «c koHua 1993 roga takoe ocra-
PHBaHUe BLLIIIOCH B arPECCHIO CO CTOPOHEL... Hurepun,
BoifcKa KOTOpoif B HacTosIIee BpeMd OKKYITHPYIOT PAl
KaMepyHCKHX pailoHOB Ha moixyocTpoBe bakaccu», H
YTO «B pe3yabTaTe 3TO HAaHOCHT Gobmok ywepob... Ka-
MepyHy, B cBs3K ¢ yeM k Cyny obpalieHa No4THTETbHAA
npockba BEIHECTH NOCTAHOBIEHHE O penapaummy». Ka-
MepyH fAajec 3asBIAET, YTO (MENMMHTAIMs [MOpCKOH
rPAaBHIBI MEXAY ABYMA TOCYJApCTBaMH| NO-TIPEXHEMY
SABIAETCA YaCTHUHOM M [4TO], HSCMOTps HA HEOAHOKpAT-
HbIe TOHBITKH €€ 3aBeplieHnd, 06e CTOPOHBI He CMOTIH
CHEeNaTh 3TO»; H, COOTBETCTBEHHO, MPocHT CyJ «B Lensx
m3bexaHus JaNbHEHINHX HHIMAEHTOB MEXNOy 3THMH
IBYMS CTPaHAMH... OTIPEHE/HTL MPOXOXKAEHHe MOPCKOH
TPaHUIBl MeXOy TBYMsS TrOCyIapcTBaMH 3a NpENeNaMi
JIMHYH, YCTAHOBIEHHOMH B 1975 roay».

B 3aKmIOueHHe CBOEro 3afABieHMs KaMepyH NpHBOJUT
cleyIomye JOBOObL:

«Ha OCHOBaHHH IIpMBEJEHHOTO BEILIE HIIOXKEHHSA
dakToB 1 mpaBoBBIX ocHopaHHMit Pecny6inka Kawme-
PYH, coXpaHsA 3a coGoM npaBo BHOCHTH B XOZ€ CY/I0-
TIPOM3BOJICTBA MOTOIHEHHS, TIONPABKH HIIH H3MEHe-
HMA B HacTosmlee 3adBleHHe u obpaTutecsa k Cyny ¢
npocs60it 06 ompeneneHUM BPEMEHHBIX MeEp, €CIH -
TaKOBEHIE OKaXKYTcsA Heo6XoaMMbIMH, pocuT CyA BBI-
HECTH pellleHue H OGhABHTE:



a) 4YTO CYBEpPEeHMTET Hax NoixyocTpoBoM Bakaccu
NMpAHamIexuT KaMepyHy B CHIy MEXKIYHapOJHOTO
IpaBa ¥ UTO 3TOT NOJNYOCTPOB SABIUIETCH HEOTBEMIIE-
MoH yacThlo TeppuTopun Kamepyna;

b) uro deneparupHas Pecnybmuka Hurepus Ha-
pyWIMIa H HapyINAET OCHOBOIOJATAIOMINIA NPHHUHMII
YBa)keHHsI TPaHHUII, YHACIETOBAaHHBIX OT KOJIOHH3AIMH
(uti possidetis juris);

¢) 4TO, NPHUMEHHUB CHIY NpoTHB PecnyGiaHkH
KamepyH, Pepepatupnas Pecriyonuka Hurepus na-
pYIIMIa ¥ HapynraeT CBOM 0643aTenkCTBa M0 MEXMY-
HapOITHOMY TOTOBOPHOMY H OGBIMHOMY IIPaBY;

d) uro ®epeparnpHas Pecriybnuka Hurepus mo-
CpEICTBOM BOEHHOM OKKYIalUMH KaMepyHCKOro Imo-
nyocTpoBa bBakaccu Hapylmuma M HapyliaeT CBOH
00s3aTenbCcTBa, BO3NIOXEHHblE HA Hee B CHIY JOTO-
BOpHOTO ITpaBa H OGBIYHOTO IIpaBa;

€) uTO ¢ yUeTOM STHX HApYIIEHHit paBoBOro o6s-
3aTeNabCTBa, YIOMSHYTHIX BHIIIE, Ha (DemepaTHBHOM
Pecrry6nuxe Hurepuy nexur npsiMast 06S3aHHOCTD TIpe-
KpaTHTh €€ BOEHHOE IPHUCYTCTBHE Ha KaMepyHCKOii
TEPPUTOPHH ¥ HEMEINEHHO M 6e3yCIIOBHO BHIBECTH €€
BOHCKA C KAMEPYHCKOI'0 IonyocTpoBa Bakaccu;

¢’) 4TO MEXAYHapOMHO-NPOTHBONPABHEIE NESHMS,
YyKa3aHHbIe B IOANYHKTaX 4, b, ¢, d M e, BBIIIE, BICKYT
3a coboit oTBeTcTBeHHOCT DemepaTHBHOI Pecry6u-
xu Hurepuy;

€’”) 49TO B ITOH CBASH M C YYETOM MAaTEpPHAIEHOrO U
HeMaTepHallkHOrOo ynlepba, NMpuuuHeHHOro Pecmy6-
nuxe KamepyH, PenepatnuHas PecrryOnuka Hurepus
' XOMKHA BBIIUIATHTH BO3MELIEHHE, pasMep KOTOpPOro
6ynmer onpenencH CynoM, Pecrry6muke KamepyH, pe-
3epBUpYIOIIEN 3a coboit mmpaBo mpexcraBuThk Cymy
[ mpon3BoacTBa Mo Aeny] TOYHYIO OLICHKY yiepba,
npuuHHeHHoro PefepatuBHOM PecmyOnmxoit Hure-
puei;

J) B uensx mpexoTBpalleHus Kakoro-nubo cropa
MEXAY JBYMs FOCYIapCTBAMH OTHOCHTENBLHO HX MOp-
ckoit rpanuusl Pecny6nuka Kamepyn o6pamaercs k
Cyny ¢ npocb6oit yCTaHOBHTL JIHHHIO €€ MOPCKOM
rpanunel ¢ PenepatuBHoit Pecrybinkoit Hurepuei
JO TpeleloB MOPCKMX 30H, Ha KOTOPHIE, COTJIACHO
MEXIyHapOIXHOMY IIpaBy, pPaclpOCTPaHAIOTCA MX CO-
OTBETCTBYIOIINE IOPHCAUKITHI.

6 uioHa 1994 roga KamepyH Iofan DOMOTHUTENBHOE
3afBJIEHHE «UIA LieJied pacipoCTpaHEeHHs NpeaMera
Cropa» Ha ApYroi crop, 0XapaKTepH3OBAHHBIM B 3TOM
JOTIONHHTENLHOM 3afBIECHAH KaK «B CYIIHOCTH Kacalo-
HIMHCA BOIIPOCA O CYBEPEHHTETE Haj 4acThi0 TEPPHTO-
puu KaMepyHa B pafione ozepa Yany.

B 3TOM [ONOMHUTENBHOM 3asBJIEHHH YKa3hlBaeTcsd,
4TO «NpaBoBoil TTYN KaMmepyHa [Ha 3Ty uacts TeppH-
TOpHH] ocnapyuBaercs... Hurepueit»; u uto

"«TaKoe OCIMapHBaHHE IEPBOHAYAIILHO BELIWIOCH B
MaccoBoe IepecelieHue rpaxnaH Hurepuu B ocnapu-
BacMBIi paifoH, 32 KOTOPHIM NOCIEN0BANO BTOPXEHHE
HMIepHMHCKHX CHJT Ge30ITaCHOCTH, OCYINECTBIEHHOE J(O
OONIKANBEHOTO 3asBICHHA NpaBHTeNbcTBa (elepa-
THBHOH Pecnybnmxku Hurepun o ee NpHTA3AHMIAX,
BIIEpBBIE CHETTAHHOTO COBCEM HEIABHOY,

B cBoem pomonHuTensHOM 3asBieHnn KamepyH Tax-
xe npocHT Cyn «OKOHYATENHHO OMPEAETHTEY IPaHUILY
MEXIy KByMs rocyZapcTBaMH oT o3epa Yax 1o Mops, a
TakxXe OOLeAWHHTD 3TH ABa 3afABIEHHSA H «paccMaTpu-
BaTh HX B paMKaX OJHOIO JeNan.
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B 3akmouenne cBoero JAOTIOJTHUTCIIBHOI'O 3asBJICHMA
KaMprH NPHUBEI CICAYIOIIHE JOBOABI:

«Ha ocHOBe NpHBEIEHHOTO BHIIE H3IOXEHHSA (ak-
TOB M IPaBOBBIX OCHOBaHHIf M C Yy4ETOM OrOBOPOK,
CHeNaHHBIX B MyHKTe 20 cBOEro 3asABlIeHUs OT 29 map-
Ta 1994 roma Pecny6nuka KamepyH npocur Cyn BbI-
HECTH pellleHe H OOBABHTE:

d) 4YTO CYBEPEHMTET Hal CIOPHBIM YYacTKOM B
paitone o3epa Yanx npunamrexur KamepyHy B cumy
MeXIYHApOLHOI'O IpaBa U 4TO STOT YYACTOK ABJIAET-
€ HEOTBEMIIEMOH YacThio Tepputopun Kamepyna;

b) uro ®enmeparuBHasa Pecny6nmka Hurepna na-
pylIHiIa ¥ HapymmaeT OCHOBOIONATAIOLIMI ITPHHITHI
YBa)kCHHUs TPaHHLI, YHACIEAOBAHHBIX OT KOJIOHU3ALIMH
(uti possidetis juris), 1 IPUHATEIE €10 HeOABHO IIPABOBHIE
0653aTeNbCTBa, Kacaloluecs AeMapKalyy rpaHuIl Ha
osepe Yan; ‘

¢)' uro PenepatuBHasa Pecnrybmuka Hurepusa, ok-
KYIIHPOBaB IpH MTOLTEPXKKE €€ CHII 6e30MacHOCTH yya-
CTKH KaMepyHCKOH TeppHTOpHH B paiioHe o3epa Yag,
HapyloMila ¥ HapyluaeT ee o643aTenbCTBa IO IOCO-
BOPHOMY IIpaBy ¥ 0GBIYHOMY IIpaBYy;

d) 4TO C y4eTOM 3THX MpaBOBHIX OOSA3aTeIbLCTB,
yIOMSHYTHIX BbIIe, Ha PemepaTHBHOM Pecitybianke
Hurepun nexur npsaMas o643aHHOCTb HEMENJICHHO H
6e3yCIIOBHO BBIBECTH €€ BOMCKAa ¢ KaMEpYHCKOM Tep-
PHTODHM B paiioHe o3epa Yax;

€) 9TO MEKIYHapOTHO-IPOTUBONPABHEIE JESHMS,
YKa3aHHLIEC B MOANYHKTAX a, b, ¢ U d, BbILIe, BIEKYT 34
coboii oTBeTcTBeHHOCTh DefepaTHBHOI Pecnybnnku
Hurepnn;

€’) 4TO B 3TOii CBA3H M C YUETOM MAaTEPHANBHOTO H
HEMaTepHaJbHOTO ymiepba, IpHuMHeHHOTo Pecmy6-
nuke KaMepyn, DenepatusHas Pecniy6inka Hurepus
JOJXHa BBILIATHTH BO3MEINEHHE, pasMep KOTOPOTO
6ymer ompeneaeH CynoM, Pecniybnmnke KamepyH, 3a-
pesepBHpoBaBlIcii 3a coboit nmpaBo npeacraBuTL Cy-
Ay [mns mpousBoxcTBa MO Heny] TOYHYIO OLEHKY
ymepba, mpuunHeHHoro MemepaTusHoit Pecny6mum-
ko#t Hurepueii;

JS) dTO C y4eTOM HeOTHOKDATHBIX BTOpDKECHMH HH-
TepHACKHMX IPYNN M BOOPYXKEHHBIX CHJI Ha TEPPUTO-
pro Kamepyna Ha yyacTkax BXOJIb TPAHHIIBI MEXIY
JBYMs CTpaHaMH, CBA3aHHEIX C 3THM CEpPhE3HBIX H He-
ONHOKPATHEBIX HHI[HACHTOB M KOJIEGIIONEics U Mpo-
THBOpewHBOH nosunuu PexepaTHBHOM PecnybaHKH
Hurepun B OTHOIIGHHH IOPHOMYECKMX HOKYMEHTOB,
ONpENeNAIOMINX I'PaHULy MEXIY XBYMsS CTpaHAMH H
TOYHYIO JIMHMIO IIPOXOXHEHUS 3TOH rpaHHMILI, Pec-
ny6muka KamepyH nouturensHo npocut CyX OKOH-
YyaTeIbHO yKasaTh rpaHuny Mexny Kamepynom u de-
JepaTHBHOM Pecnybiukoit Hurepneit ot ozepa Yax
IO MODA»,

Cyx HanloMyHaer, UTO Ha coBelllaHuHM, KoTopoe ITpex-
cemarens Cyxa IpoBeN C NpeICTABUTENAMH CTOpOH 14
uioHs 1994 rona, npeacrasurens Hurepun sasaeui, 4to
OH He BO3pakaeT IIPOTHB TOro, YTOOB! B COOTBETCTBHHU
C ITOXENAaHHEM, BBIpaxkeHHBIM KaMepyHoM, €ro JI0MOoJIHH-
TeJIbHOE 3a4BJIEHHE PACCMAaTPHBAIIOCE B kauecTBe nobaB-
JIEHHS K TEepBOHAYANILHOMY 3asBIIEHHIO, C TEM YTOOBI
Cyan Mor paccMaTpMBaTh HX B paMKaxX OJHOLO Hena,
YTO B ITOCTaHOBNeHMH OT 16 utous 1994 ropa Cyx oT™e-
THIL, YTO OH CaM HE BO3paXkaeT IIPOTHB TAKOM MpoLeIyphL.

Cyn ganee oTMeuaeT, uro KaMepyH npeacrasui cBoit
MEMOpaHIyM IO CylIecTBy Aena ¥ 9to Hurepus npem-
CTaBHJIAa HEKOTOPHIE NpeIBAPHTEILHEIE BO3PaXEHUS B



OTHOINEHHMH Iopucaukuun Cyoa W IpHEMIEMOCTH Ipe-
teH3uiH KaMepyHa.

Jlanee B MOCTAaHOBJIEHHH ykasbiBaeTcs, 9To 12 ¢es-
pans 1996 rona npencrasurens KaMepyHa, ccbinasce Ha
«CEpBE3HEIE BOOPYXEHHBIC CTONKHOBEHHS, KOTOpHIE
IPOH3OLLIN MEXIY.. BOOPYXEHHEIMH cuilaMH [obenx
cropoH] Ha momyocTpoBe Bakaccu c... 3 ¢espans 1996
rogan, obpatuncs B Cyn ¢ npocs60i onpeenuTs Bpe-
MEHHBbIEe Mepbl Ha OCHOoBaHHMH cTaThi 41 CraTyra u
cratbu 73 Pernamenra Cypa; B 3axmioueHne Kamepyn
npocit Cyz ONpefenuTh CleLYIONHe MEPhI:

«l. BOOpYXEHHBIE CHIBI CTOPOH OTBOJATCS Ha I10-
3MIIHM, KOTOpHIE OHM 3aHHMAIH IO BOOPYXEHHOTO
HananeHusa Hurepun 3 deBpans 1996 roxpa;

2. CTOPOHEI BO3AECPXUBAIOTCA OT JIIOOBIX BOSHHBIX
IeMCTBHIA Ha BCEM MPOTMKEHUU PAHHMIEBI O BEIHECE-
uud pemenus Cyna;

3. CTOpOHBI BO3HEPXKHMBAIOTCA OT MOGHIX Mep WIK
IEHCTBMIA, CTOCOOHEIX BOCIpENSTCTBOBATh cbopy Ho-
Ka3aTeNbCTB [0 HACTOAIIEMY AEIY».

Janee Cynm ccbliaeTcss Ha COOOIIEHHE IpeficTaBUTENS
Hurepun ot 16 desBpana 1996 roga, osarnaBneHHOE
«KaMepyHCKOe NpaBUTENbCTBO 3aCTABNAET HHIEPHItLEB
pErMCTPUPOBATECA M TOJNOCOBATh HA MYHMUMIANBHBIX
BHIGOpax» M 3aBeplIaroieecs cJIETyIOMNMH (ppa3aMu:

«HacTofimuM HHUIEepHICKOE NpaBHTENBLCTBO IIpead-
naraeT MexayHapognoMy Cyny IpUHATE K CBEIEHUIO
3TOT MPOTECT M NPHU3BAThH NPaBUTEILCTBO KaMepyHa
K NOPAAKY.

...IlpasurenscrtBo KamepyHa crefyeT mpeIynpe-
IHTh, YTOOBl OHO BIpeXb BO3JACPXKHMBAIOCH OT Npe-
ClIeIOBaHUA HHUTEpHICKHX T'paXJaH Ha IOJIYOCTpOBE
Bakaccu 0 BRIHECEHHS] OKOHYATEIIbHOrO pellleHHd 1o
Ieny, HaxoAsmeMycs Ha paccMOTpeHHH MexnyHa-
poxgnoro Cynay.

B saxmouenne CyI HalIOMHHAET, 4TO CIYIIaHUA IIPO-
BOIWIHCH 5, 6 1 8 mapTa 1996 roa.

*

* *

Ilpexnpe Bcero Cyn oTMeuaeT, 4TO KaxXOad H3 IBYX
CTopoH caenana 3asBleHHUE O IPH3HAHHH IOPUCIUKIHH
Cyna 0643aTeNbHOM B COOTBETCTBHH € IYHKTOM 2 CTa-
TeH 36 CraTyTa, IpUYeM HU OIHO M3 HUX HE COOCPXHT
HHKAaKHX OTOBOPOK, M YTO 3TH 3afBIEHUA IPEACTaBIIs-
0T coboif prima facie ocHOBaHME I FOPHUCIHKIHH
Cynma B HacrosieMm gene. Cyx manee OTMEHaeT, dTO
cBofHoe 3agBneHMe KaMepyHa He NpelCTaBIASTCS
prima facie HelpueMIIEeMBIM B CBETE IPEIBAPHTECIbHBIX
BO3paxeHHui, BEABUHYTHIX Hurepuei.

3atem CyJ oTMeYaeT, UTO MPEIOCTABIECHHOE €EMY B CO-
OTBeTCTBUH co cTaThelt 41 Cratyra Cygma u crathei 73
Permamenta Cyma npaBo yKasblBaTh BPEMEHHEBIE MEPLI
HMeeT LENBIO 3alJMTy COOTBETCTBYIOHMIMX IpaB CTOPOH
o BhIHeceHHs pemeHus Cyga, u npefroaaraer, 4YTo He
OymeT HaHEeCEeH HEBOCIIONHUMBIi ymepb npaBaM, ABJIAIO-
IUMCA IIpeIMETOM CIIopa B CYJONPOM3BOACTBE; YTO M3
ckasaHHoro cieayer, uro Cyn ¢ MOMOIIBIO TaKHX MEp
IOJKEH 1M03abOTHTECS O 3aliMTe IMpaB, KOTOPEIE BIIO-
ClleACTBHH MOTYT 1o petmeHuio Cyaa pHHaRIexaTh M-
60 3aABUTENIO, THOO OTBETUHKY; M YTO NMPHHATHE TaKHX
Mep 060CHOBAaHO JIMIIL B KpaitHeM cIy4ae,

Cya nocraHOBISAET, YTO MOCPEIHHYECTBO, OCYIECTB-
asBUeeca mpesuaeHToM Pecrrybmuxku Toro H mociefo-
BaBlllee 332 HUM KOMMIOHHKE C OOBABICHHEM O NpEKpa-
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LICHHH BCEX BOEHHBIX ASHCTBRIL, omy6muxoBaHHOe 17
deBpana 1996 roga, ve nmumaior Cyn mpaB u obs3a-
TENbCTE, IPUCYINKX eMy B Xelle, IPEeACTaBIeHHOM Ha €TO
paceMoTpenne, M3 moBopoB o6enx cropoH Cymy fcHo,
YTO UMEIH MECTO BOOPYXEHHEIE CTONKHOBEHHS H 4TO B
pes3ynbTaTeé STHX CTONKHOBEHMH OBUIM IIPHYHHEHBI
CTpaZaHusd, UMenuch YGUTBIE CpeIN BOGHHLIX H Ipa-
JAHCKOT'O HacelleHMsd, a TAKxe paHeHble MIH Ge3 BeCTH
MPOTIaBIIHE W GBUI HAHECEH KPYIHBIH MaTepHalbHBIH
ymep6. IlpaBa, paccMaTpuBaeMEIe B XOJie HACTOAIIETO
CYIONPOU3BOJICTBA, ABJIAIOTCA CyBEpEHHBIMH IIpaBaMH
CTOPOH Ha TeppHTOPHIO, IPEACTaBIIOIYIO CO60MH 001~
€KT HX NPHUTA3aHUH, K 3TH NpaBa KacaloTcs Takke JIo-
Jeif; IpH 3TOM BOeHHEBIE JeHCTBHUSA, K COXXaJNEHHIO, IIPo-
BOAMINCH Ha TEPPUTOpPMH, cTaBlueli mpeMeToM pasbu-
partenbctBa B Cyze,

Hezasucumo ot npockb 06 onpefieleHHH BpeMEHHBIX
Mep, MpEINCTaBIEHHEIX CTOPOHAMH C IENBIO 3aUHTHI
KOHKpeTHEIX IIpaB, Cyl B COOTBETCTBHM CO cTaThbeit 41
Craryra o6najaeT NpaBoM YKa3aTb BPEMEHHHBIE MEPBHI
Ul TPeNOTBPAII¢HHS BO3MOXHOCTH OCJIOXHEHHA HIIH
3aTACMBAHUA CTopa BCAKUIE pa3, KOrja OH CYHTAET, 9TO
obcrosTenscrBa TOro TpebyIoT.

Cyn cuMTaeT, 9TO0 COORITHA, CTABIIME IPHIUHOMR 06pa-
LIEHUs ¢ IPock60oii, 1 B 0COOEHHOCTH YOMIfCTBO mioneit
HaHecIN HEBOCHOJHUMEIH ymepb IpaBaM, KOTOPHIMH
CTOPOHEI MOTyT 005lafiaTh B OTHOLIEHMHM 3TOrO MNOAy-
OCTpOBa; 4YTO JIIOMU B OCapHBaeMOM paifoHe, a cnemo-
BaTeNbHO, ¥ MIpaBa CTOPOH B Ipefeliax 3Toro paiioHa,
MOABEPraroTCs CEPLe3HOMY PHCKY HAHECEHHM JalhHeMe-
r0 HEBOCTIOJIHUMOrO yuiepba; U 4To BoeHHEe JeicTBua
Ha ocrapHBaeMod TEppHTOPHH MOTYT IOCTa@BUTh IOX
yrpo3y coXpaHeHHe JOKa3aTeNbCTB, HMEIOMUX OTHOIME-
HHe K HacTosueMy aeny. M3 umerommxca y Cyla 3neMeH-
TOB HHGOpPMAIIUH OH JeNaeT BBIBOX O TOM, UTO CYyIIECT-
BYET DHCK BO30GHOBJIEHMS COOBITHMH, KOTOPBIE MOTYT
OCJIOKHHTD HJIH 3aTAHYTH CIIOp, TEM CaMbIM ele Boib-
TIe 3aTpyAHUB T060e yperyTupoBaHHUE 3TOTO CIOpa.

B aroit cBasu Cyn oTMeuaer, YTO B KOHTEKCTE CYHO-
JIPOM3BOJICTBA, KACAIOIIEI0CH ONPEICICHNA BPEMEHHBIX
Mep, OH He MOXET ITpOM3BECTH OKOHYAaTENbHOE YycCTa-
HOBJIHUE (aKTOB IO OEly WIH BBEIHECTH OKOHYATellb-
HOE pellleHre O BHHOBHOCTH M UTO MPaBO KaXxcHoM cTo-
POHEI OCIIOPUTH BHIBUTaeMble IPOTHB Hee (aKThl MK
BO3JIOKHTh Ha Hee OTBETCTBEHHOCTD 3a 3TH (DaKThl, paB-
HO KaK M TpaBo BHIOBHHYTH, B CIy4ac HEOOXOIHMOCTH,
apryMeHTBI 10 CYIUECTBY JeNa He JOMDKHO 3aTParhuBaThb-
ca pemenneM Cyna,

Hanee Cyn obGpaiaerT BHUIMaHHE Ha TO, 4YTO PEILCHME,
BBIHECEHHOE B XOJI€ HACTOSIIETO CyIOIIPOH3BOJCTBA,
HUKOMM 06pa3oM He INpeApemacT BONPOC O IOPHCAHK-
uun Cyma ans pacCMOTpeHHA Jefla IO CYUIECTBY HIIN
mo6eie BOIPOCHI, Kacaromuecs IPHEMIEMOCTH 3asBilec-
HHA WIH HETOCPENCTBEHHO OTHOCSIIMECH K CYLIECTBY
Ilella, ¥ He 3aTpariuBaeT npapa MpaBUTENbCTR KaMepyna
¥ Hiurepnu Ha BrIIBHKEHHE apI'yMEHTOB B OTHOIUCHHH
3THX BOIIPOCOB.

Vnomanye nuceMa Ilpencematens Copera besonac-
HOCTH OT 29 despans 1996 roga, mpussiBarolye ooe
CTODOHEI

«co6rolaTh NpeKpallieHHe OTHA, O KOTOPOM OHH JO-

rosopuinck 17 despans B Kape, Toro; Bo3mepxH-

BaThCI OT MANBHEHIMX aKTOB HACH/IMS; H IPHHATDH

HeoOXO0MMbIE MEpBI TI0 OTBOJY CBOHX BOMHCK Ha IO3H-

UMM, KOTOpPBIE OHM 3aHMMANH A0 MNepelauy cropa B

Mexnynapoausiit Cyny,

a Taxxke npegioxenue [eHepansHoOro cexperapa Opra-



Huzanuu O6seruHeHHEIx Hanuit o Hanpasnenan Muccuu
To ycTaHoBIeHHIO (hakToB Ha monyoctpop Bakaccu, Cyn
YKa3all BpeMEHHEIe MEPBI, O KOTOPBIX TOBOPUIIOCH BIIIIE.

3asnenenue cyosu O0bt

B cBoem 3asBieHMH cyasa Ona oTMedaer, BO-NepBLIX,
HTO, 110 €r0 MHEHHUIO, JaTOH, yKka3aHHOH B NYHKTE, Iia-
cameM «IIpHcyTcTBHE MOOBIX BOOPYXEHHBIX CHII Ha TI0-
IyocTpoBe Bakacch He pacHpOCTpaHANOCH 3a IpPeebl
MO3MIKH, KOTOphIE OHU 3aHuManu Zo 3 despana 1996
rofan, — ROJKHO OBbITh, ABNAETCA 29 MapTa 1994 ropa,
TO €CTh JaTa nopauu KaMepyHoM 3asgBieHns o Bo3Gyx-
JAEHUH 3TOTO JAeNa, M JaTa, KOTopas, Kak NpeacTapigeT-
cs, O6piNa yKa3zaHa NpH NOCPEOHHIECTBE, NPELIOKEHHOM
npe3aunentomM Toro.

Bo-BTOpEIX, OH BEIpaxaeT 03a60YeHHOCTE IO TTOBOXY
HCIIONIb30BAHNA TEPMHHA «HEBOCTIONHMMBIN yIrepS» B
IIyHKTE 42 IIOCTAHOBICHHUA B CBS3H C TEM, YTO yiiephH,
KOTOPEIA 1o ompeneneHuio Cyma 6l NPUYHMHEH, HE
MOXET UIMETh OTHOLICHHE K CAMOMY IPEIMETY Jela, H K
ToMy e CyX He cMOT HOJIYYHTEH CKONBKO-HUOYAb HeT-
KO€ H TOYHOE NPEACTABIEHHUE O COOBITHIAX.

3assnenue cyovu Hlaxabyoduna

B cBoem 3asBneHmu cympi Illaxa6ynamu BrIpa3uia
YBEPEHHOCTH B TOM, 4TO IocTaHoBIeHHEe Cyaa IOMOXeET
TIOIUIEPXXaHHIO IPYKECTBEHHBIX OTHOIICHHH MEXAY IBY-
MA 6paTCKMMM UM COCEAHUMH cTpaHaMy. OH ToIoCcOBal
32 YETHIPE U3 IATH NYHKTOB HOCHMAHOGASIOWEN Yacmu Y
CUHTAET, YTO OCTABIIMHCS MYHKT HE HMEET JOCTATOYHO-
ro IOpHUANYIECKOro OCHOBaHMA. BaxHo, uTo6Bl BpeMen-
Hasi Mepa, OrpaHMdMBAlOWaA IIEPSABHXKEHHE BOMCK,
BKIIIOYANa JeTKHH (u3ndeckuii OpHeHTHp, €O CCBUIKOM
Ha KOTOPBIH MOXHO GBUIO OB ONIpeNenuTh, cobmonaerca
JIM 3TO orpaHudeHue. B ranHOM fene JoKa3aTelbCTBa
He o380 Cy/ly ycTaHOBHMTBH TaKOH OpHEHTHp. B pe-
3YJIBTATE 3TOI'O KOHKpETHAs BPEMEHHAS Mepa, BMeCTO
TOTO 4TOOBI OBECTIEUHTh NOCTIDKEHHE HAMEYECHHOHN He-
7, 3 KIMEHHO M30eXaHUA KOH(DIHKTA, MOXKET XIPHBECTH
K HOBOMY CIIOpY.

3ansnenue cydvu Pandacess

B croeM 3asBIIEHHH, IPHIOKEHHOM K IOCTAaHOBIe-
HMIO, Cynbs P. Panmkepa ykassiBaeT Ha pasBUTHE HOBO-
ro «hakra» B MeXIyHapOXHOM CymeOHOH HpakTHKe, a
HMEHHO BO3HHKHOBEHHWE B CyIONPOU3BOACTBE CTralHH,
coCToAIIEH H3 NMpockOb 06 yKa3aHHH BpeMEHHEIX MEpP B
CBA3M C BO3HHKHOBEHHEM BOODYKCHHOrO KOHMIMKTA,
HMEIOIIEro HEMOCPECTBEHHOE OTHOIIEHHE K NPaBOBO-
My cniopy. Ilo 310# rumorese u xorma ob6cTosTENLCTBA
Aena Toro TpebyloT (MOXBEpPXEHHOCTh NpPaB CTOPOH
PHCKY HEBOCNMOJIHMMOTO yiepOa, KpaiHue ob6CTosTeb-
cTBa...), Cy/l MOXET yKkasaTh Mephl BOGHHOTO XapaKTepa
B COOTBETCTBHM C CyleOHOM NpaKTHKOH, ke Ompene-
JIEHHOH B JIeJIE, KacaloleMes nozpanuyrozo cnopa (Byp-
kuna-Paco/Pecnybiuxa Manu). BeiHoca rocTaHOBICHHE
06 3THX BpeMeHHBIX Mepax, Cya melfcTsyeT He Kak op-
raH, KOTOPOMY HpeXOCTABICHB KaKue-IH60 obltHe 1o~
JMUeHCKHe NOTHOMOYHS, a KaK IMIaBHBIN CyqeGHEIH op-
raH, y9acTBYOIMA B PEIIEHUH 32121 110 TIONIEPKaHUIO
MEXIYHAPOIHOTO MHpa U GE30NaCHOCTH, YTO BXOAUT B
kxomneTennuro Opraunsannu O6neauneHErIX Harmit.

3aserenue cydvu Kopome

B cBoeM 3asprenuu cynes KopoMa noadepkHyi, 4o
OH TOJIOCOBaN 3a MOCTAHOBJIEHHE, MCXOAS M3 YETKOrO
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[OHUMaHH, YTO OHO He IpefpelaeT BOIPOCH, Ipef-
CTaBJIeHHBIC Ha paccMoTpeHue Cyfa, a cKopee Hampas-
JIEHO Ha 3aIMHTY COOTBETCTBYIOIIMX IIPAB KaKUOH H3
CTOPOH.

ITo ero MHeHuro, nMeromuecs y Cyna Matepuansl 1o-
3BOJIAIIOT CHAENATh BBIBOK O TOM, 4TO caMa BO3MOXHOCTb
[IPOJOMKEHHA BOCHHBIX OEHCTBHI MEXIY BOOPYXEHHEI-
MH CHJIaMH 00eMX CTpaH, UpeBaThIX HaHECEHHEM HEBOC-
[ONIHUMOro. ymepba, BKIIOYas RajbHelinylo rubens
mofeit, raer Cyly TOCTaTO9HOE OCHOBAHHE I BRIHE-
CEHHA TaKOT'O NOCTaHOBIICHHUA.

OH BEIpaxaeT HalexKAY Ha TO, YTO IIOCTaAHOBJIEHHE
YOEPXKHT KaxTyI0O U3 CTOPOH OT NPHHATHA KaKHX-IH60
Mep, KOTOpBIE MOTJIM OBl HPHYMHHUTH HEBOCIIOJIHHMBIA
ymepd MHIIMOHAM TpaxcIaH Kaxaoll U3 CTOpoH, mpo-
XHBAIOIIHX Ha TEPPHUTOPHH APYTOil CTOPOHBI, IOMOXET
0CIabUTh HANIPSXXEHHOCTS B OTHOWICHHAX MEXAY 3THMHU
JIBYMS rocyJapcTBaMH U BOCCTAHOBHTE GpaTCKMe OTHO-
IIEHHS, BCETAA CyIIECTBOBABIME MEXAY OBYMA CTpaHa-
MM, o BBIHeceHUA perieHus Cyna.

Coemecmnoe 3anenenue cyodeii Bupamanmpu,
Llu u Bepewemuna

Cynsu Bupamantpy, Illn u Bepemerun ronocoBanu
BMecTe ¢ OOIBIMMHCTBOM wWieHOB CyHa 3a TYHKTHI 1, 2,
4 u 5 nocmanosnsioweii vacmu, HO He CMOTIIH NOJED-
*aTh 3T0 GONBIIMHCTBO B OTHOLIEHHH MYHKTA 3.

ITprunHa, B CHIYy KOTOPOH OHHM He CMOTJIM MOAAEp-
XaTb 3TOT NYHKT, 3aKliodalach B TOM, MTO CTOPOHBI
npefcrasunn Cyny ape abconOTHO pasHble BEPCHH MH-
UHAEHTOB OT 3 (eBpana 1996 roga. T pasHble BepcHU
CBA3aHBI ¢ COBEPIIEHHO Pa3NUYHBIMM MO3UIMAMHA OTHO-
CHUTENIBHO PACTIONOXKEHUSA HX COOTBETCTBYIOIHMX BOOPY-~
3KEHHBIX CHJI Ha YIIOMAHYTYIO ATy,

ITocranoBnenne Cyna, TpeOymoilee OT cTOpoH obec-
MEYeHHS TOro, YTOOHI NMPHUCYTCTBHE JIOOBIX BOOPYXEH-
HBEIX CWJI Ha NOXyocTpoBe Bakaccu He paclipocTpaHs-
JIOCh 34 INpefenbl MO3ULUH, KOTOPhIe OHH 3aHUMANIH 10
3 deBpana 1996 roga, 10 CymecTBY HO3BOIAET KaXKIOH
CTOPOHE caMOil OIIpEAENATE, KAaKOH OBliIa 3Ta IOo3MIus,
U JeHCTBOBATE COTTIACHO 3TOMY OIpeRellcHHIo. DTH Io-
3ULHUM BIIOJJHE MOTYT OKa3aTbCA NPOTHBOPEUNBBIMH,
TeM CaMbIM OCTaBJIAS BO3MOXXHOCTD IyTaHHIEI 10 TTOBO-
ny ocuoBanui. TaxuM obpa3som, mocranosnenue Cyna
MOXHO HCTOJIKOBLIBATH KaK COMEpXAIllee BHYTpPeHHee
MPOTHBOpEYHE,

ITo sruM NpuUYHHAM BHILIEYTIOMAHYTHIE CYIbH He
CMOTIIM NIOJZIEPKATh MyHKT 3 MOCTAHOBNIAOMEN YacTH.

3ansnenue cyovu Méaiie

IMomuepkHYB «MOPa3HTENBHOE CXOACTBO» MEXIY Je-
JIOM, KacalolmMmca noeezpanuunozo cnopa (Bypxuna-da-
co/Pecnybnuxa Manu), epeMennbie Mepbl, ¥ HaCTOAIIHM
CYHOTIPOM3BOACTBOM, KacalomMMca NpockOnl 06 ykasa-
HHH BPEMEHHEIX Mep (IeNno, Kacalomeecs Cyxonymuoi u
Mopckoit epanuyst mesicdy Kamepynom u Huzepueii), cy-
Ibs M6aife, npu3HaBas penKoe CXOACTBO MEXIY ITHMH
JleltaMH, [IPUBETCTBOBAI TOT (akT, uro Cyx noggep:xa
Cyne6HyI0 IPaKTHKY KaMepbl B IIEPBOM H3 BBIIIEYKA3aH-
HBIX Jlell, yKa3aB, 4yTo «obe CTOpoHBI 06ecreunBaloT,
4TOGBI PHCYTCTBHE JIOGHIX BOOPYXEHHBIX CHII Ha IO~
IyocrpoBe bakaccH He pacnpoCTPaHAIOCh 3a TIPEAEIIb
MO3HIIMH, KOTOpBIE OHH 3aHHAMaNU X0 3 ¢empana 1996
rofay. OH CUHTAET, YTO 3TO HONIOKEHHUE BMECTE C yKa3a-
HHEM B TIOCTAHOBJICHHH O TOM, YTO CTOPOHBI «O0ecre-
IMBAIOT, YTOOB! HE OCYIIECTBIAIMCh KakHe-mubo meHcr-



B M060ro poja.., YpeBaThic... OCIOXKHEHHEM O 3a-
TArMBaHUEM CITOpa» MIH JeHCTBHAMH, KOTOpPhlE MOITIU
BOCIIPENATCTBOBATS COOPY HOKA3ATEIbCTB, JIpeJCTaBIg~
10T cob0it pAN MONOKeHMHA, HEOOXOOUMBIX B ClIydae Co-
6BITHI, aHAJOTHYHRIX TEM, KOTODHIE JIEXAT B OCHOBE
Hacrosiel pockOBl 00 yKa3aHHU BpeMEHHBIX MEp.

Ocoboe mueHue cyOvu Adocubons!

S romocoBan BMecTe ¢ ApyruMH wineHaMu Cyma 3a
NEePBYIO U3 BPEeMEHHBIX Mep, YKa3aHHBIX B HOCTaHOBIIE-
HHH, MOCKONBKY CUMTAIO, UTO TaKad Mepa, KOTopas co-
orserctByer Cratyty M Pernmamenty Cyma (crathe 41
Craryra Cyna u cratbe 75 (2) PernamenTa), cornacyer-
¢ Takxe ¢ npakTukoit Cyaa. B HemaBHeM IiporuioM
Cyn npH pacCMOTPEHHH aHAJIOTMYHBEIX BONPOCOB, TaK-
e CBA3AHHBIX C BOOPYXXCHHLIMH CTOIKHOBEHMAMH, HE
Konebasch yKasan TaKHe BPEMEHHEBIE MEPEI, O 9EM MOYYT

CBUJETENBCTBOBATE Takue Aela, kax CoeduHeHHbie
IImamw Amepuxu npotuB Huxapazya, nozpanuunbiid
cnop (Bypxuna-daco/Pecnybruxa Manu) n neno bocnuu,
kacaromeecst KoHsenupu o reHonupe. IlocraHoBeHne
Cyza cooTBETCTBYET MHOTHM HEIABHMM yka3aHUsM Cy-
Ia 0 ToM, uToGR 06e CTOpPOHL! M36eralu KakHX-JIH00
Mep WIH OeicTBR, KOTOPEIE MOIIH OBl OCIOKHHTE HITH
3aTAHYTH crtop. Cyn MMeeT MpaBo U o0sA3aH JaTh TaKOe
yKa3aHHe.

B To xe BpeMa A ¢ coxalleHHEM OTMEdalo, 4TO HE
CMOT IpOroJIocoBaTh BMeECTe ¢ ApyrMMH uneHamu Cyna
3a OCTANbHBIC BpPEMEHHEIE Mephl, ykalaHHble CyIoM,
NOCKOJILKY OHM SABASIOTCS JHIIHHMM, HEIIPABOBLIMH H
«4peBaThl MPOTHBOPeUHAMM». [To MoeMy MHenuio, Cyxt
He 0053aH yKa3blBATh TaKHe Mephl, COCIABIUHCE Ha 06-
CTOATENBCTBA, IEPeUHCIICHHEIE B BROJHOI YacTH, uTo s
CUHTAI) AOCTATOUHEIM.

103. 3AKOHHOCTSB IIPUMEHEHUA I'OCYJAPCTBOM AAEPHOI'O OPYXUA
B BOOPYXEHHOM KOH®JIMKTE

KoncynabTaTHBHOE 3aKm0ueHHe or 8 moasa 1996 rona

Cyn 11 ronocaMu MpoTHB 3 NMOCTaZHOBMJ, YTO OH HE
MOXET BBIHECTH KOHCYJILTATHBHOE 3aKJIIOUEHHUE, 3aIIPO-
meHHoe BceMmupHO# opraHusaiell 3mpaBoOXpaHEHHA
MO BONPOCY O 3aKOHHOCTH IMPHMEHEHHA IOCyJapCTBOM
ATNEPHOTO OPYXUSA B BOOPYXXEHHOM KOH(UIHKTE.

ITo Muennto Cyma, musi 000CHOBaHHA €ro IOPHCIMK-
LIMH TIpU MOCTYIUIEHHH 3alpoca O BBIHECEHHH KOHCYJIb-
TATHBHOI'O 3aKIIOYEHMA OT Kakoro-nnbo clenyaliusy-
POBAaHHOTO YYpEeXIEHUA HeOOXOOUMO HalH4YHe Tpex
ycnosuit; yupexmeHue, obpamaomneecs ¢ npockbo# o
BEIHECEHMH TAaKOTO 3aKJIIOYEHHS, JO/DKHO HMETh, CO-
racHo YcraBy, COOTBETCTBYIOMIME IIOTHOMOYHA 3aIpa-
muBath sakmovenus Cyna; 3axnioueHve JOJKHO 3a-
NpaIHBaThCAd MO IOPHAMYECKOMY BONpOCY, H BOMpOC,
O MOBOAY KOTOpOTo M cmpammMBaercad MHenue Cyna,
JIOIDKEH BO3HHMKATH B IpedelaX Kpyra HedTelBHOCTH
3aMpPaIlIHBAIONIErO YUPEXICHUA.

JlBa nepBbIX YCIOBHA OBIIM yOOBIeTBOPEHBI. OaHAKO
B OTHOIIEHUH TpeThero ycnoBus CyA mpHmen K BBIBO-
Iy, 4TO, XOTA COrJacHo CBoeMy YcraBy BcemupHas op-
raHu3auusa sapaBooxpaHeHHa (BO3) ymorHoMouena
3aHUMATBECS BONPOCAMH IOCHEINCTBHH JUIA 3IOPOBBS
MIPMMEHEHHA ANEPHOTO OPYXHs WM kKaKoH-mubo MHOMR
TIpEeACTaBIAIOMEH OMacHOCTE AEATENBHOCTH M NPHHH-
MaTh IIPEBEHTUBHBIC MEPHI, HANPABACHHLIE HA OXpaHY
3IOpOBbA HacelleHHA B ClIyuae IIPUMEHEHHS TAKOro opy-
XU GO OCYIIeCTBNEHUA TakpH AeATENBHOCTH, BO-
npoc, nocrapneHHbH nepen CyZoM B JaHHOM clydae,
KacaeTcsl He nocihedcmeyti PUMEHCHHA AOEepHOIro Opy-
XHA A1 3M0POBbA, 2 3AKOHHOCTH NPHMMEHEHHS TAKOTO
OPYXHS ¢ MOYKU IPEHUA €20 8030€LCMBUS HA 300p06be U
oxpyacarouyro cpedy. H Cyn nomyepkuyii, 4TO HE3ABH-
CHMO OT XapakTepa Takoro BO3MOXHOTO BO3XCHCTBHS
xomnereHiA BO3 no pemeHHIo CBA3aHHBEIX C HHM BO-
TIPOCOB HE 3ABHCHT OT IIpaBOMEPHOCTH HefcTBMH, sB-
JAOMKXCA ero McrodHukoM, Cyn Taxxke yKasall, 4To
MEXIyHapoAHble OpraHU3alMM B OTAHMYME OT TOCYy-
IapcTB He ofnamalor obiell KOMIeT¢HIMEH; 10 OTHO-
INEHUIO K HHM JEeHCTBYET (TPHHIHII CIIEUHATH3ALUHY,
TO €CTh YUpPEXTAIONMME UX TOCYIapcTBa HAAENAIOT 3TH
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OpraHH3allid NOJTHOMOYHSIMHU, 06HeM KOTOPBIX OIpene-
IseTCH KpyroM oGa3anHoCTel, BHIONHACMEIX B 0OMHuX
HHTepecaX, coflefiCTBHe JOCTHXEHHIO 3THX Lieleil rocy-
JapcTBa Bo3naraior Ha HuX. Kpome Toro, BcemupHas
OpraHu3alug 30paBOOXpaHCHUs, TIOMMMO BCETO TIpoye-
ro, SABISETCS MexIyHapOOHOH opranusanmesi ocoforo
poNd — «CMElMANH3HPOBAHHbIM YUPEXKIECHHEM», CO-
CTaBJISIIOIIAM YacTh CHCTEMBI, OCHOBaHHOM Ha Ycrape
Opranmsauun O6penuHeHHbix Harpit 1 mpu3BaHHOH
MOCNIENOBATENBHO OpPTaHHIOBHIBATh MEXKIYHAPOJHOE
COTPYAHHYECTBO IYTEM B3aHMOYBA3BIBAHHS NIEATEIBHO-
ct Oprannsanuyu O6seguHenHbIX Hanul, Hagenennoi
MOJTHOMOUMAMH OOIIEro XapakTepa, ¢ JeATETBHOCTHIO
pA3TMYHBIX OpraHu3aluii, Kak aBTOHOMHEBIX, TaK M BbI-
TONHSIOMIMX BCIIoMoraTelsHere GyHKIMH M oGnagaio-
KX TOIHOMOYMAMH CEKTOpHOTO Xapaktepa. IloaroMy
Cyn npuien K BBIBOAY, YTo OTBeTCTBEHHOCTE BO3 B
003aTeNbHOM MTOPSNIKE OrpaHHIHBaeTca chepot «3apa-
BOOXpaHEHHA» M HEe MOXET HajlaraThCs Ha OTBETCTBEH-
HOCTb, TPUCYIITYIO HHBIM YacTAM cucTeMbl OpraHH3alHy
O6wemuHenHbIX Hamwmit, Cyx Taxxe cdell, YTO BOIMPOCH,
Kacaloluecs IPHMEHEHUS CHIBI, PEryIHpOBaHHsA BOO-
pPYXeHHH M pa3sopyKCHH, BHE BCAKOI'O COMHEHHs BXO-
Iar B KoMmeTeHImoo Opranusanmn OOBeIMHEHHBIX
Haumii ¥ 1exar BHe KOMICTEHIHH CIElMai3HpOBaH-
HBIX yupexmeHnit, Takum o6pa3oM, 3ampoc O BBIHECE-
HHUHM KOHCYJBTATHBHOI'O 3aKIIIOUEHHs, HarpaBJIeHHBbIH
BO3, "e noanamaer NOA KaTErOpHI® BOIPOCOB, KOTO-
pHle «BO3HHKAIOT B INpenenax Kpyra AEATCIBHOCTHY
3Toi Opranu3alyu.

Cyn saceman s cnemyiomeM cocraBe: Ilpencemarenn
Bemxayu; Bune-npencematens IlIeeGens; cyzpn Ona,
Tuifom, Illaxabymaus, Bupamanrpu, PauipkeBa, Xep-
ver, Iy, ®neitmxayep, Kopoma, Bepemernn, ®eppaps
Bpaso, Xurruse, Cexperaps Cyna Banencns-OcnuHa.

*

*

Cyapn Panmkesa u @eppapu BpaBo NMPUIOKHAH K
KOHCYNBTATHEHOMY 3aKmiodeHuio Cyna 3asiBIeHHS; Cy-

*



aest Oma mprnoxwI ocoboe Muenue; cynpu 11laxabya-
IHH, Bupamantpu u Kopoma — HecoBmagalomme oco-
Oble MHEHHS.

* ¥
IlIpedcmaenenue 3anpoca u nocnedyrowas npoyedypa
(yHKkTH 1-9)

Cyn npexze Bcero HallOMHHAET O TOM, YTO IHCHMOM
ot 27 aBrycra 1993 rosa, 3aperncrpHpoBaHHoM B Cek-
perapuate Cyna 3 centsabpa 1993 roga, IenepanbHbiit
IpexTop BceMHpHON OpraHM3alMM 30paBOOXpaHeHHs
odpuuHansHo noen fo cBexenmsa Cexperaps Cyna npu-
HATOe BeeMHpHO# accaMblieeii 31paBOOXpaHeH s pelle-
HHE NMPOCHTL O BBIHECEHHH KOHCYJIBTATHBHOTIO 3aKIIIO-
uenus CyZa Mo OJHOMY BOMPOCY. DTOT BOMPOC MO~
JkeH B pesomonn WHA 46. 40, npunaroit Accambeci
14 mas 1993 roza, cneayrommm o6pasom:

«YUHTBIBas TOCHEACTBHSA ANEPHOLO OPYXHA IJIs
370POBBS U OKpYykalomeil cpensl, GyAeT JIH NpUMme-
HEHHE ANEPHOrO OPYXHA FOCYOAPCTEOM B BONHE MM
B KaKOM-THGO [OPYTOM BOODYXEHHOM KOHQIMKTE
CYMTATHCA HAPYIIEHHEM €T0 00A3aTELCTB B COOTBET-
CTBMH C MEXAYHAPOAHLIM NpPaBOM, BKIIo4ass YcTaB
BcemupHoit opraHu3aniu 30paBoOXpaHEHHA D

Hanee Cyn KpaTko H3MNaraeT pasIM4HBIE CTaMH pac-
CMOTpEHHA Aena.

IOpucouxyus Cyoa
(nynkTer 10-31)

Cyn HauuHaeT c 3aMeyaHHMs O TOM, 4YTO C yYeToM
ITyHKTa 1 craTeu 65 ero CraTyTa M myHKTa 2 cTaThH 96
YceraBa ans oGocHoBaHus loprHcauKLuu Cyda IpH Io-
CTYIUIEHHH 3alpoca O BBIHECEHHH KOHCYIBTATHBHOIO
3aKJIIOYEHHA 0T KaKOro-1H60 CreHaIH3HpOBaHHOTO Yy~
PeXICHAA HEO6XOMMO HAMYHE TPEX YCIOBHIL: yUpexk-
JeHue, obpaimaromnieecs ¢ MpockGOH 0 BEIHECEHHH TaKOTo
3aKIIIOYEHH, JOJKHO HMETh, COITacHO YCTaBy, COOT-
BETCTBYIOIIHME MOTHOMOYHS 3anpallMBaTh 3aKIIOUEHHA
Cyna; 3axmodyeHHe JOIXKHO 3aNpallHBaThCA 110 IOPHIH-
HECKOMY BOIIPOCY, H BOIPOC,TIO0 OBOXY KOTOPOIO HCIpa-
mmmBaercs MueHue Cylia, IOJDKeH BO3HHKATH B IIpefenax
Kpyra JesTelbHOCTH 3allpaliHBAIOIIErO YUpeXaeHHS,

ITonnomouus BO3 sanpawusams xoncynsmamuensle 3a-
KnwoueHun
(myHxTH 11 11 12)

Yo xacaerca BO3, To BEIIENpUBEAeHHbBIE GOPMYIIH-
POBKH, OTpaXeHHEIE B CTaThe 76 YcTaBa 3ToM OpraHu-
3alMH ¥ B IyHKTe 2 c¢TaThu X Cornamenus mexay Op-
raumsanueit O6senuuenHbix Hanuii u BO3 ot 10 mions
1548 rona, no mMuenuio Cyna, He OCTaBIAIOT HHKAKHX
COMHEHHMH B ToM, yTo BO3 obnajaer, cornacHo nyHKTy
2 crateu 96 YcTaBa, HamIEXAIUMMM TTOJHOMOYHAMHE
3anpalmmnBaTh KOHCYIbTaTHBHEIE 3akimiouenus Cyna.

«FOpuduueckuti gonpocy
(ynkTot 13-17)

Cyn oT™euaer, 4TO OH yxe UMeN cyyaii yKa3aTb, UTO
BOIIPOCHI

«chopMyIHpOBaHHbIC B TepMHMHAX NpaBa M IIOJHH-
M[aromue] npo6ieMEl MEXIYHAPOAHOTO MpaBa... YxKe
B CHIIy MX 0coBOro cBOMCTBa HONYCKAaOT BO3MOX-
HOCTBb OTBeTa, OCHOBAHHOTIO Ha IpaBe... [U] Ipeacras-
NAIOTCA... BOINPOCAMH  IOPHIHYECKOTO XapaKTepay
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(Western Sahara, Advisory Opinion, 1.C.J. Reports
1975, p. 18, para. 15).

On nonaraer, 4To BoOIpoc, ocTaBleHHKIH nepex Cy-
oM BceMupHOH accaMmbieeli 3@paBoOXpaHeHHd, JelCT-
BHTENBHO ABIAECTCA BOIPOCOM IOPHEHUYECKHUM, H UTO JUIA
BEIHECEHHS pellleHHA T10 NTOCTaBIeHHOMY nepell HUM BO-
npocy Cyl TolKeH YCTaHOBUTh, B COOTBETCTBHH € HOP-
MaMH NPUMEHHMOTO IpaBa, 00A3aHHOCTU TOCYHApCTB,
a TaKxKe ONpeNelUTh, YAOBIETBOPAET I paccMaTpHBae-
Mo€ IOBEJICHHEe YNOMSHYTHIM OOs3aTENbCTBaM, M TEM
CaMBIM JIaTh Ha MOCTaBJIEHHBIH BOIPOC OCHOBAHHHIN Ha
TpaBe OTBET.

Toro ¢akTa, YTO NaHHBIA BONPOC MMEET TAKKe MOTH-
THYECKHE aCIeKThl, KaK 3TO, BIIOIMHE €CTECTBEHHO, ClIy4a-
€TCA B CBA3H CO MHOXECTBOM BOIIPOCOB, BO3HHKAIOIHX
B MEXAYyHapONHON >M3HH, HEZOCTaTOYHO JUIA TOTO,
4TO6BI IUIIHTE €r0 KauecTBa «IOPHAHYECKOrO BOMPOCay,
a Takxe YToOkl «IHIWUTh Cyn KOMIETEHIIHH, KOTOPOi
OH B mpsAMoi dopme HaJlelleH cornacHo cBoeMy Cra-
TYTY». AHaOTHYHBIM OGpa3’oM HH MONHTHYECKHH Xa-
pPaKTep MOTHBOB, KOTOPHIMH — KaK, BO3MOXHO, 6yayT
yTBEPXKIATh, — OOYCJIOBIIEH 3aIIpOC, HH TOMHTHYECKHE
NOCNEACTBHS, KOTOPhlE MOXET HMMETh BBIHECEHHOE 3a-
KIIOUEHHE, HE CBA3AHBI C YCTAHOBIIEHHEM IOPUCIHKIIHH
Cyza 1o BBIHECEHHIO NTOJJIOGHOTO 3aKTIOUEHHUS.

Bonpoc,eo03nuxarowuii «e npedenax xpyea desmensHocmuy»
(mynkTs! 18-31)

Cynr oTMeuaer, YTO I TOTO, YTOGH! BHIYIEHHTE 00-
JIaCTh OEATENBHOCTH HIH chepy KOMIETEHIIMH TOM WIH
HMHOM MEXIyHapOIHOH OpraHM3alldd, Heobxoaumo 06-
PaTHTLCA K COOTBETCTBYIOIIHM IIPaBHIIAM, OIpPERENSIO-
UM OeATENLHOCTh JAHHOH OpraHM3allMH, M Ipexmae
BCETO K €€ YupeJHTEIbHBIM JokyMeHTaM. C dopmais-
HOM TOYKH 3PEHHS YUPEAUTEIBHEIMH JOKYMEHTaAMH Me-
XIYHAPOAHBIX OpraHU3aIMif, K KOTOPEIM NIPUMEHSAIOTCA
IIPOYHO YCTOABIINECS NTPABHIIA TOJKOBAHHUA JOTOBOPOB,
ABIAIOTCA MHOTOCTOPOHHHME NOroBOpEl. Ho oHM aABiA-
FOTCA TaKXXe H JOTOBOpPaMH ocoGoro THIa: UX NpemMe-
TOM SBJIAIETCA CO3IaHHe HOBBIX CYOREKTOB IIpaBa, KOTO-
prle 06/1aaI0T OMpeleNeHHOM CaMOCTOATEILHOCTRIO H
Ha KOTOpble YYACTHHKH JOTOBOPOB BO3IIAraloT 3afauy
JIOCTHXeHUA o6uMX ueneit. B cBA3M ¢ TaKMMH J0OroBO-
pami, o MpHYHHE B TOM UMCIIEe H MX XapaKTepa, KOTO-
pHIfi ABJAETCA ONHOBPEMEHHO KOHBEHITMOHANLHBIM M
HHCTHTYUHOHAJIbHEIM, MOTYT BO3HHMKATh crelindguye-
CKMe MpoG/IeMBl TONKOBAHHUSA, U CaM XapaKTep co3JaH-
HOit OpraHM3alMH, ¥ 3aJja4H, NOCTABIEHHBIE TIEPEH HEIO
€c yUpeOUTeNaMH, H TpeGoBaHHA, CBA3aHHEBIE ¢ ddex-
THBHBIM BBINOJHEHHEM €€ (YHKIIHIL, paBHO KaK H Ipak-
THKa €€ COGCTBEHHOM IeATENIEHOCTH — BCE 3TH 3TEMEH-
TBl MOI'YT 3aCly’HBaTh 0COG0r0 BHMMaHMA B Cilyyae
BO3HMKHOBEHHA HEOOXOOMMOCTH B TOJKOBAHMH TAKHX
YUYPERUTENBHBIX JOTOBOPOB.

CornacHo o6bI9HOMY NpaBHAY TOIKOBaHHA, KAK OHO
chopMynupoBaHo B cTathbe 31 Benckoi KOHBeHIMM O
TipaBe MEXAYHapORHBIX JOroBopoB 1969 roma, TepMH-
HEI OrOBOpa JOJIXKHBI TOIKOBAThCA «B HX KOHTEKCTE, a
TaKXe B CBETe 00BeKTa U Lienet foropopa»

«HapAny € KOHTCKCTOM YUHTHIBAIOTCA:

b) mnocnenyomas NpakTHKa MPUMEHEHHA JOTOBO-
pa, KoTopas yCTaHABIHBAET COITIAIIEHHE YYACTHHKOB
OTHOCHTENIEHO €r0 TOJIKOBaHHs»),

Cy,u YXC HEOMHOKpPaTHO NMPHUMECHA 3TO MPaBHIIO TOJI~
KOBaHHA, IPUMEHHUT OH €r0 U B JAHHOM J¢JIe,



Tonxosanue Yemasa BO3
(nynxTE! 20-26)

Cyn oTmeuaeT, 4TO (QYHKIMH, KOTOPHIMH HalellcHa
BO3, nepeuncienrl B 22 NOAMYHKTaX (MOAMYHKTAX a—V)
craThy 2 ee Ycrasa. Hu B OIHOM H3 3THX NOAMYHKTOB
HET IPSAMOTO YIIOMHHAHHA O NPABOMEPHOCTH KaKO#-JH-
60 OeATeNIbHOCTH, IPEACTABIAIONIEGH OMACHOCTb IS
30OpOBBA, H HH OFHA U3 (yHkuuit BO3 He 3aBHCHT OT
MPaBOMEPHOCTH CHUTYaLlMil, B CBA3M C KOTOPBIMH OHa
JOJDKHA NpeNNPpUHUMATE Kakue-mubo nmeiicrBug. Bonee
TOTO, BO BCTYNUTENBHOM MPEIONKEHAN CTATHH 2 yKa-
3bIBaeTcs, YT0 OpraHM3alys BHITONHSAET CBOM (hyHKIHH
I JOCTHIKCHHS cBoeH uemu». Lens Oprauusanuu on-
peAciieHa B cTaThe | KaK «TOCTIKEHHE BCeMH HapOJaMu
BO3MOXHO BBICOKOTO YPOBHS 3I0POBbA».

YuuThiBas Takoke npeaMOyny Ycrasa, Cy NpHXOIHT K
3aKTIOUEHMIO, COrNIACHO KOTOPOMY TIONOKEHHS CTaThH 2,
HCTOJIKOBBIBAEMEIE B COOTBETCTBHH C MX OGBIYHBIM 3Ha-
YEHHEM, B MX KOHTEKCTE U B CBETE LIENK H 3ajauH, chop-
MynHpoBaHHBIX B Ycrase BO3, a Takxke B cBeTe mpak-
THKH TMOCHIenyioulel neaTenbHOCTH 3Toi Opranusaliy,
MOJXHO paccMaTpHBaTh Kak ynonHoModuHBaroume Op-
raHU3alMIO 3aHMMAaThCA TOCNEHCTBUAMH I 3O0POBbS
MpHMEHEHUS ANEPHOTO OPYXXUS MIHM KakoH-THOO MHOI
MPEeNCTaBIAIOMEH ONIACHOCTD HEATESIBHOCTH M TPHHH-
MaTh TIPEBEHTUBHBIE MEpHI, HallpaBjcHHbBIE HA OXpaHy
3MOPOBbS HACENEHHUS, B CIyuae, eCll TAKOE Opyxue Oy-
JIeT TIpUMEHEHO MM eclM Takas AeATeNbHOCTh Oyner
OCYILECTBIATECS.

Cyn nmanee oTMedaeT, UTO BOMNPOC, ITOCTABJIEHHBIN
nepel HUM B JaHHOM JeJie, OTHOCHTCA, OJHAKO, He K
nocnedcmgusim NPHMEHEHNS SIEPHOTO OPYXHA I 3/710-
pPOBbS, & K 3aKOHHOCTH IPHMEHCHHS TAKOT'O OPYXHA ¢
yuemom e20 MeOUYUHCKUX U DKOI02UYECKUX NOCNe0Ceuii.
M Cyn yxasbiBaeT Ha TO, YTO HE3aBUCHMO OT BO3MOX-
HOFO XapaKTepa TaKHX NochexcTsui koMnerenus BO3
IO UX pacCMOTPEHHIO HE 3aBUCHT OT 3aKOHHOCTH JEHCT~
BHIi, CTABIIIHX IIPHYMHON HX BO3HUKHOReHHA. Clemona-
TenbHO, Cyll He CUMTAET, UTO NOJIOXKCHHA cTaThH 2 Ycera-
Ba BO3, HCTONKOBaHHBIC COJIACHO BBHIILIEH3IOXKCHHBIM
KpHUTEpHAM, MOXHO pacCMaTPHMBATh KaK HaI¢/sIOIIME
3Ty OpraHM3altie KOMIIETEHIMEN NOJHUMATE BONIPOC O
3aKOHHOCTH IIPHMEHEHHS SICPHOTO OpYXHA, A 3HAUMT,
M KOMIIeTeHIMeH 3anpamuBaTh 06 aToM Cya,

C Touxy 3penus Cyna Hy oJHa U3 YIOMSHYTEIX B pe-
30JI0UMH (PYHKUHH, B COOTBETCTBHH ¢ kotopoil Cyny
OplNa HampaBlieHa Ipock0a BEIHECTH 3aKJIIOUEHME, He
CBf3aHa B JOCTAaTOYHOH CTENEHH € pacCMaTPHBAEMBbIM
BOIIPOCOM MOJXXHO OBUIO CHMTATH IpeACTaBieHHBIH Cy-
[y BOIIPOC BO3HMKIUMM «B Ipefenax Kpyra JesTenbHO-
cri» BO3, TIpyuKHB yXyAueHUs 350pOBbA MoAEH MHO-
TOYMCIICHHBl H pa3snooOpasHel, M NPaBOMEPHBIH HIH
NPOTHBOIPABHBII XapaKTep ABJICHHUMH, BBI3BABIIHX He-
TaTHBHBIC TIOCEACTBUSA, HE HMEET CyIIECTBEHHOIO 3Ha-
YCHHSI ITO OTHOIIEHHUIO K MEPaM, KOTOpbIe B mo60M cly-
4Jae JOIKHA NpUHNMaTs BO3, npeanpuHIMas IOMBITKH
HCNpaBUTh TaKWE MOCHEACTBHSA. B u4acTHOCTH, 3aKOH-
HOCTBh MJIHM MPOTHBO3aKOHHOCTH NMPHMEHEHHS SOEPHOTO
.OpYXWs HM B KOCH Mepe He ONpeAeiseT XapakTep Tex
KOHKPETHBIX Mep (UccneXOoBaHMM, NMINAaHOB, NPOLEAYP H
T. I.), KOTOPBIE CBA3AHBI CO 3MOPOBBEM WIH KaKHMHU-IIH~
60 HMHBIMH (aKTOpaMM U MPHHSATHE KOTODPBIX MOKET
OKasaThcsl HEOOXOTUMEIM ¢ TOYKH 3pEHHA NIPENOTBpPA-
WICHUS WIM MCHPABIEHHS ero rnocneacTBhil. Comepxa-
masica B nocrapieHHoM nepel CyqoM BOMpOCe CCBIIKA
HA MEIMIMHCKHE H IKOJIOIHYECKHE TOCHEACTBHSA, KOTO-
prie, cornacHo BO3, scerna 6yoyT BOSHMKATE B pe3yib-

103

TaTe MPUMEHEHHS SNCPHOIO OpYXMs, HE JelaeT 3TOT
BOTIPOC BXOIAIMUM B Kpyr (yrkimit BO3.

Cyn nanee ykasplBaeT, 4TO MEXTYHAPONHEIE OpTaHU-~
3alUK ABISIOTCA CYOBEKTAMH MEXIYHApONHOTO IIpana,
He 06)1a/latolMMH, B OT/IIYHE OT TOCYAAaPCTB, KOMIICTEH-
Imeil obniero xapaktepa. B oTHOIEHHM MEXTYHapOX-
HBIX OpPraHM3anMi ACHCTBYET IIPHHIMII CITenHaTn3a-
LMY, TO €CTh YUpPEeXAAIOMNE HX TOCYAAPCTBa, HAZIENSIOT
9TH OpPraHW3AIMH TOJHOMOYHMSMH, OOBEM KOTOPHIX
OTIpeIeNnaeTcd KpyroM o6a3aHHOCTEH, BEIMOJHAEMBIX B
obmuUX HHTEpecax; cogeHCTRIE OCTHKECHHIO ITHX 1enei
rocyfapcTBa BO3JIaraioT Ha OpraHU3aluH.

ITonHoMouMs, KOTOPEIMU HAJEASIOTCA MEXIYHAPO.-
HBIE OPTAaHH3AINY, JOJDKHE] OBITH, KaK IPaBHiIO, YETKO
3aKpEIUICHE B UX YYPEAUTEIBHBIX JOKYMEHTAX. TeM He
MEHEE HACTOATEIBHBIE TOTPEOGHOCTH MEXLYHAapOAHOMH
KHM3HU CBUIETENLCTBYIOT O TOM, YTO OpraHH3allHsM,
I TOTO, YTOGEl OHU MOLJIM BEINIOIHATE CBOM 3aJadH,
HeoOXOOUMEI IOIONHUTENBHEIE TTOTHOMOYHS, KOTOPhIE
KOHKPETHO He NMPERYCMOTPEHBI B OCHOBHBIX JOKYMEH-
Tax, PEryIHPYIOIHX HX HOeaTenbHocTh, Cuuraercss o6-
IIENPHHATEM, 9TO MEXIYHApOIHBIE OpraHU3alMH MO-
YT HMETh TaKHe HOJHOMOUMS, KOTOpble Ha3BIBAIOT
«IOJpasyMeBAEMBIMIDY,

Opnaxo, mo Muennio Cyna, mpunucats BO3 xomre-
TEHUHIO TIOAHMMATH BOIPOC O 3aKOHHOCTH IIPHMEHEHHSA
ANEPHOTO OPYXUSA, JaXKe C YUETOM €r0 MEIMLMHCKHX H
9KONOTHYECKHX MOCIEACTBUH —— 3HAYUTH MTHOPHUPO-
BaTh IPHHIMIT CLICIMANIN3AIHY; HATMYHE TaKOH KoMIie-
TEHUNH He MOXKET PacCMaTpUBATHCH KaK CICHCTBHE, He-
H30€X1H0 BrITeKalollee M3 YcraBa 3ToH OpraHu3alMy B
CBeTe 3aad, MOCTABNEHHKIX Tepell HEI0 rOCYAapCTBaMH
~— €€ YIICHAMH.

Kpome Toro, BO3 sBngercs opranusanueii ocoboro
pona. Kak rosopurcs B mpeambyie u OATBEPKIAETCA B
craTbe 69 ee Ycerasa, «Opranusanus cBasana ¢ Opraxu-
sanueit O6renuHeHHbIX Halmit kak 0QHO U3 CIIelHATH-
SHpPOBAHHBIX YUpPEXKIEHHUI, yTOMAHYTHIX B cTaThe 57 Yc-
TaBa Opraumsaiuu Q6venunennerx Hanmit». CormacHo
craTthsaM 57, 58 u 63 paHHoro Ycrasa, OH 3aJIOXHI OC-
HOBY «CHCTEMBD», IPM3BaHHOMN ITOCIENOBATENBHO Opra-
HU3OBBIBATh MEXIYHAPOAHOE COTPYTHHUYECTBO ITyTEM
B3aMMOYB3BIBAHHs JeArenbHocTH Oprannsanun O6se-
JuHeHHbIX Hanpil, HapeneHHoH MOJHOMOYHAMM 00Imero
XapakTepa, ¢ JeATeNIbHOCTBIO PA3NTHUHBIX OPraHU3alHH,
KaK aBTOHOMHBIX, TAK H BBEINOJHAIONIMX BCTIOMOTaTENb~
HBle (QYHKIMH M HaJeleHHBIX MOJHOMOHYHAMH CEKTOp-
HOro Xapakrepa.

EciH, corlacHO HOpMaM, Ha KOTOPHIX OCHOBBIBAETCH
Iaunas cucrema, BO3 obneueHa, B cuny crateu 57 Ve-
taBa Opranmsauun O6benuuenHblx Hanmit, «mupoxoi
MEXCIYHAPONHOM OTBETCTBEHHOCTBIO», TO €€ OTBETCI-
BEHHOCTh HeM30eXHO OrpaHHUMBacTcs chepoi «3mpa-
BOOXpaHEHHSI» U He MOXKET HallaraThCsl HA OTBETCTBEH-
HOCTB, NPHUCYINYIO HHBIM TIOAPA3ACHECHHAM CHCTEMEI
Opranmzanun O6penuHeHHEIX Hanuit, M HeT HMKaKuX
COMHEHHIT B TOM, YTO BOIIPOCH, KacaloInuecs fIpHMeEHe-
HHS CHIIBI, peryIMpOBaHMS BOOPYXKEHHMH M pa3opyke-
HHf, BXOINAT B KoMnereHnumio Oprauusanuu O6Beau-
HeHHBIX Harmii M He MOAMajaioT MOJ KOMIIETEHIIHIO
CHEHATH3NPOBAHHAIX YUPEHIEHIH,

B cuny Beex atux npuunb Cyq NpHXOAUT K BEIBOAY,
4TO BONPOC, MOJHATHIE B 3apoce O BBIHECEHHH KOH-
CYJIBTATHBHOIO 3aKIIIOUeHHs, HanpaBineHHoM Cyay
BO3, cornmacHo monoxeHHs M ee Ycrapa, He BO3HHKaeT
«B TIpeAENax Kpyra JedTenbHOCTID 3T0# Opranusaitn.



IIpaxmuka BO3
(nyHkr 27)

Paccmotpenne npakTika BO3 noaTBepXaaeT 3TH Bhl-
Boabl. Hene3st monaraTe, 4To B KakoM-muGo DOKIane
MM B KaKoH-THOO pe3omolyy, YIIOMSAHYTEIX B IIpeaM-
Gyne k pesomouin WHA 46. 40 BcemupHoit accamGen
3[[paBOOXPAaHEHUA, PABHO KaK M B caMOil pe3omioIuH
WHA 46. 40 mora GEITE OTpaXkeHa WIH ONpeIeicHa 10
cobecrBeHHOMY NounHY BO3 npakTHKa, ycTaHABIMBAIO-
masi MeXxay 4iaeHaMu ganHoH OpraHusaiuu J0roBOpeH-
HOCTb O BO3MOXHOCTH TOIIKOBATb €¢ YCTaB TaKUM 00-
pa3oM, OynTo oH no3poiseT OpraHH3alH NOZHHMATh
BOIIPOC O 3aKOHHOCTH NPHMEHEHUS AHEPHOTO OPYXHS;
no MHeHuo Cyza, BBIBOJA O HAIMYHUHM TaKoif NpaKTHUKH
HENB3S Takke CAeNaTh Ha OCHOBAaHMHM OTHEIBHBIX OT-
PBIBKOB M3 HEKOTOPBIX pesomionuit BeceMmpHoii accaM6-
JIeH 30paBOOXpaHEHUA, PHBOAUBIIMXCA B XO/IE HACTOS-
mero pa3bupaTenbCTBa.

Cyn, xpoMe TOro, CYUMTaET, 4TO NOGaBIeHHE B TEKCT
BOIIpOCa, NocTaBleHHOro nepex CYHOM, ClIOB «BKIII0Yas
Ycras BeemupHOH OpraHH3aliMy 30paBOOXpaHECHHA» He
MEHJET TOro (hakTa, YTO B COOTBETCTBHH C TOIKOBaHH-
eM ee YcraBa BO3 He uMeeT NONHOMOYHIA 3alIpalIdBaTh
3aKIMIOYEHHA TI0 BOMpOCaM, BHIXOAAIIUM 3a Ipemesbl
Kpyra ee JeATenbHOCTH.

IIpouue apzymenmo
(nynkTHI 29 1 30)

B xoHeuHom urore Cyn Haleln, 4YTo POYHE apryMeH-
ThI, BRIIBHHYTBIe B 0G0cHOBaHue opucaukuun Cyna B
XOHe pa3bHpaTelIbCTBA M KACAIOLMECT TOro, KAKUM 06pa-
30M ObLTa npunATa BeemripHoit accambiieeit 3apaBooxpa-
HeHua pesomonus WHA 46. 40, a Taxxke Kacaromuecs
CCHLIOK Ha 3Ty pesomonuio B pesomiouuu 49/75 K Cene-
panbHOM Accambiier, He MEHSIOT BBIBOXOB, K KOTOPEIM
npuwmen Cya oTHocHTeNnbHO KoMrleTeHunH BO3 zanpa-
IMMBATh KOHCYNbTAaTHBHOE 3aKMIOYEHHE IO 3aTPOHYTO-
My BOIIpOCY.

OCHOBHIBasICh Ha TOYKE 3pEHHA, COTIIACHO KOTOPOMH
3allpoC O BBIHECCHMH KOHCYJIBTATHBHOIO 3aKIIOYEHHA,
HamnpaBleHHbIH BO3, He cBA3aH ¢ BONPOCOM, BO3HHK-
IITHM, B COOTBETCTBHM ¢ IMYHKTOM 2 cTaThH 96 Ycrasa,
«B Ipeaenax Xpyra JeareabHocTH» 3roi OpraHusanuy,
Cy[Il IOCTaHOBIISIET, 4TO OZHO M3 CYMIECTBEHHBIX YCIO-
BHI1, HEOOGXOQUMBIX [7151 OGOCHOBaAHMS IOPHCIHKIMH IO
JaHHOMY [Ny, OTCYTCTBYET M UTO, CIIROBATEIbHO, OH
He MOJXET BBIHECTH 3alpalIMBAEMOE 3aKIIOYEHHE,

Ero nocneguuit MyHKT IIaCHT:
«32. Tlo aTHM DpHYHHAM,
Cva
11 ronocamu npotus 3

NnOCMAarR0eaAem, YTO OH He MOXET BHIHECTH KOHCY/Ib-
TATHBHOE 3aK/IIOUEHHE, 3aNPOLICHHOE Y HEro B pe3o-
mounun  BceemmpHolt accaMbnen 3mpaBoOXpaHEHMs
WHA 46. 40 ot 14 Mas 1993 ropa.

T'onioCcoBANH 3A: Ilpeacenatens Bemxayw; Bune-
npencenatens IIse6ens; cyneu Onma, NuitoMm, Panmxe-
Ba, Xepuer, IIu, Pueitinxayep, Bepemerun, Geppapu
Bpaso, Xurriuc;

['0JIOCOBANH ITPOTUB: cyasu Ilaxabyanun, Bupa-
MaHTpH, Kopomar,

3assnenue cyOvu Pandorcessl

Cynps PaHmxeBa TolocoBall 3a pellEHHE, NPHHATOE
CyZioM, TIOCKONIBKY CHHTAET, YTO OHO COTIIACYETCA C CO-
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OTBETCTBYIOIIMMH HOpMaMH IpaBa. OIHaKO OH BCE Xe
cuen 6Bl NpeAnIOUTHTENBHEIM, YTo6k Cyn 3aHst Gonee
YETKO BRIPAXXEHHYIO NMO3HIMIO B OTHOLIEHHH ITPOBIEME]
CBOeH KOHCYJILTATHBHOM IOPHCOMKLIMH, HOIUEPKHYB,
4TO OCYMIECTBHTEH TY IOPHCOUKIMIO, KOTOPO#t OH B JI0-
6oM cnydae obrmagaeT, eMy He IO3BONIHIA CTPYKTypa
BOIIpOCa, NocTaBlieHHOro BeeMupHoii accambireei 3apa-
BOOXpaHEHHA.

3ansnenue cydvu Peppapu Bpaso

Cynps ®eppapu BpaBo BeIpaxkaer cCoxalleHHE IT0 IO~
Bony Toro, 9To CyI B IpPOH3BOIBHOM NOPANKE pasfe-
JIWI Ha JIB€ KaTeTOPHH JITHHHYIO Yepeny pe3omronmii e-
HepalpHOH accaMOllen IO BOIpOcaM, KacaloIIUMcA
sinepHOro opyxus. Takue pe30JIIOLMHH MMEIOT OCHOBO-
roJiaraolee 3Ha4eHUE. ITO OTHOCHTCH K PE3QIIIOIHH
1 (I) ot 24 suBaps 1946 roga, B KOTOpO#l comep)UTCA
EeTKOe YKa3aHHE Ha CYIIECTBOBAHHE BOHUCTHHY TOPXKeE-
CTBEHHOTO 0683amenbcmea YHUYTOXKHTD BCe BHIBI suep-
HBEIX BOOPYXEGHHH, HallM4uMe KOTOPHIX B SOEpHBIX apce-
Hajax ObUIO OOBABIEHO NMPOTHUBONpaBHEIM, HacTynus-
mas BCKOpE «XONOJHas BOIHa» BOCHPENATCTBOBAja
DalbHEHIIEMY pa3eumul0 3TOH KOHUEIIIMHM IPOTHBO-
TIpaBHOCTH, OJTHAKO NpHBENa K pa3paboTKe KOHUEIIHNH
SJCPHOTO yCTpalllcHUS, He HMEIOEH opuduieckozo 3na-
yenust. XOTA TEOpHA ANEPHOrO yCTpalleHHUs J1ajia OCHO-
BaHHUsA A NpaKTHYECKUX AeHcTBHH rocymapcrs, obna-
JAOUMX SASPHBIM OPYXHEM, H HX COIO3HHKOB, OHa He
Morla MHHUIMHPOBATH CO3/JaHHE IPaBOBOIl IIPaKTHKH,
KOTopas IoclyXuna Obl IIEPBOOCHOBOH 3apOKIeHHA
MexpgyHaponHoro obrvas. bonee Toro, oHa criocober-
BOBalla YIIYOIIEHHIO pa3phIBa MEXIY ITOIOXKEHHIMMU
IYHKTAa 4 cTaThH 2 ¥ cTaThH 51 Ycrasa.

Cyny cnemoBano OBl NpOBECTH KOHCTPYKTHBHBIi
aHaJIM3 3HAYEHHUA 3THUX pesomouuii I'eHepanapHO# Ac-
caMOned. C MOMEHTa NPHHATHA OHH CNOCOGCTBOBAIH
0o6pa3oBaHHIO HOPMEI, HATTATaIONIEi 3aTpeT Ha AOepHOE
opyx#e. Teopus ycrpailleHHWs NPHOCTAHOBHIIA pa3BH-
THE 3TOH HOPMEI, H XOTA OHA cmaid npensmcmeuem 0na
ocywjecmenenus 3alpera Ha sifilepHOE OpYXHe, BCe ke 0C-
Taercd HaKTOM, UTO «JHCTHI» 3ampeT nogo6HOTO poaa
TIO-TIPEXKHEMY CYIMIECTBYET M TPOJOIIKAET OKA3bIBATH
BO3JCHCTBHE, IO KpaiiHell Mepe B OTHOIIEHHH OpeMeHH
JOKa3pIBaHUA, YCIOXKHASI BO3MOXHOCTh OGOCHOBBHIBa-
HHUA AXCPHBIMH JIepkaBaMH CBOEH IONHTHKH B paMKax
TEOPHH YCTPaIlCHHUA.

Ocoboe muenue cyovu Oobl

Xots cynpsa Ona u cornaceH ¢ pemendeM Cyjia o TOM,
4T0 3alpocC JOJIKeH OLITh OTKIOHEH, a TaKkxke ¢ 060CHO-
BaHHEM 3TOTO PEHIEHMA, OH BCE XKE XOTeN OBI MOSCHHUTD
CBOIO TOYKY 3pEeHHS B OTHOIIEHHM Toro, yro Cyny cie-
JoBajlo 661 0OpaTHTH Gojlee MpHCTaIbHOE BHUMaHHE HA
TOT (aKT, UTO €rO 3aNpamHBalN He TOIBKO O TOM, Oy-
JeT I TpHUMEHEHHE ANEPHOIO OPYXHA IPEACTABIATH
coboii HapyilleHHe rocyIapcTBaMH HX 06A3aTeNIbCTB 10
MEXIYHapoJHOMY IpaBy, HO H O TOM, SBHTCA JIH OHO
TaK’Xe HapyIteHHeM Hux obs3arensers o YeraBy BO3.

Cympa Opa rny6oko 03a604eH BO3MOXHOCTBIO HaIlpaB-
nexns B Cy MHOTHX ApPYTHX 3aIpOCOB O BBIHECEHHM
KOHCYIbTaTHBHBIX 3aKIIOUCHHH, KOTOphIE TIO CYIIECTBY
CBOEMY MOTYT OKA3aThCA HEHYXHBIMH U HeOIIpaBJaHHO
ynpomeHHbHIMH. OH nmogdepkHyn, 4To Cyx DOMXKEH BHI-
NOTHATh CBOIO KOHCYNBTATHBHYIO (YHKIMIO JHIIb B
CIIy4a€ BOBHMKHOBEHHMA KOH(GIHMKTOB HIH CIIOPOB, a HeE
npocTo ANs o6cyXIeHNs OOIMMX BOMPOCOB MEXIyHa-
POIHOTO Npasa.



OH Takke 06paTHI BHUMaHHE Ha TO, 4TO 3a BCIO Ipe-
meiayiyto ucropuio Cyfia CENHATH3HPOBAHHEIE YYpeXK-
JREHHS TPHXXAbl HANIPABIIAIIH €My 3aIlpOCHI O BHIHECEHHH
KOHCYNGTATHBHBIX 3aKTIOUEHHH, HO KaXmplif pa3 wuc-
KITIOUMTENBHO JUIA paspelieHHst IOpHINIECKUX BOIIPOCOB,
BOSHHKABIIHX B NpefelaXx HX Kpyra IesTelbHOCTH. B
HACTOAIIEM Jelle Takoif NpeLeIeHT MOBTOPEH He ObLII.

Cynps Ona o6pamaer BHUMaHHE M Ha TO, YTO 3aNpoc
BO3 6BLI COCTABJICH B OTCYTCTBHE PealIbHOTO COTTacHA
Mexay HmeneraTaMu BceMHpHOH accaMbnen 3mpaBoox-
paHeHus, a TAKXKe, B YaCTHOCTH, Ha TO, 4TO 3anpoc 6L
HanpaslieH B Cya BONPEKH HEOXHOKPATHEIM MPEROCTe-
peXeHUsAM IopHCcKoHCyabTa BO3, koToprit HacTauBan
Ha ToM, uTO OpraHu3auus He KOMIICTEHTHa CTaBHTB
3T0T Bompoc nepex CyIoM Ha 0CHOBaHMM CTaThH 96 (2)
Ycraba Opranusaiuu O6senuHeHHbIX Hamit.

Hecosnadarwee ocoboe Muerue cyovu Llaxabyodouna

I'maBHasg npu4MHa Hecornacus cynpu 1llaxaOyamuua
COCTOMT B TOM, KaK OH NMOYTHTENBHO COOOIIAEeT, UTO
Cyn HenpaBHIBHO NMOHSI 3HauEHHE BONpOCA, NOCTaB-
aeHHoro BO3. B omimune ot cinoxuBmeroca y Cyxa
MHenHs BO3 cnpamuBaer He 0 TOM, ABIAETCA M MPHU-
MEHEHHE ANEPHOTO OpPYXKHUA OTHHM U3 €€ YIEHOB 3aKOH-
HBIM COTJIACHO MEXIYHApOZHOMY IpaBy B ILIeJIOM; JIO-
ruuHee 6B1I0 OBl TONKOBATH 3TOT BONPOC B TOM IUIAHE,
yro BO3 crnpammuBaeT, OygeT JH IpHMEHEHHE TaKOIO
OpYXHs KaKHM-JIHOO U3 ee WIEHOB COCTaBIATh HapyLie-
HHE €ro MeXKIyHapoIOHO-NPaBOBBIX 00A3aTENbCTB, OHA-
KO JIMIIB B TOM, YTO KacaeTcd BO3MOXKHOI'O HapyNIEHHUA
HM cBOMX 0o0s3aTenscTB M mo Ycraby BO3. BO3 npu-
IeTcs 3aHMMATHCH MEIMUHMHCKHMH M 3KOJIOTHYECKUMM
MOCJIEACTBUAMH AEHCTBHH KakKoTO-IMOO H3 €€ HICHOB
Jaxe B TOM CJIydae, eClIH 5TH JeHcTBHA 6yXyT COBeEpIlie-
HBl B HapyIieHHe 0643aTeBCTB 3TOTO WiIeHa Io ee Yce-
TaBy; Ho BO3, TeM He MeHee, NO-TIpexxHEMY obnamaer
KOMIIETEHI[MEH pelnaTh BOIPOC O TOM, He HapylnaeT JIH
KaKoH-TH60 M3 ee UJIEHOB CBOUX 00f3aTelsCTB MO €€
Yerasy, co3gaBsas CHTyaruio, TpeOyIolyIo BMEIaTeIb-
crBa BO3.

Hecosnadarowjee ocoboe muerue cyobu Bupamanmpu

B cBoeM HecoBnafalomEeM 0cOG0M MHEHUH CyRbs Bu-
paMaHTpH 3asBHI, YTO BOIPOC, NOCTaBleHHbIH BeeMup-
HOH opraHM3anueii 3TpaBooXpaHeHus, kacaerca obg3a-
TENBCTB B TPEX OTHENBHEIX 00IacTsX!

a) 00A3aTENLCTR rocynapcTB B OTHOIIEHHH 3IpaBO-
OXpaHCHHA,

b) 0643aTENBCTB TOCYRAPCTB B OTHOIICHUH OKpY-
3karomeH cpensl; U
¢) o6s3aTenncTB rocyaapcTs o Ycrasy BO3.

Bomnpoc, nocraBneHHbii BO3, cylmecTBEHHO OTIHYa-
€Tcqd OT HOCAmEero obmuit xapakTep BOIIpoca O 3aKOH-
HOCTH YI'pO3b1 SOEPHBIM OpYXHEM HIIH €ro NPUMEHECHHS,
nocTaBnenHoro I enepansHoit Accambneeit, Cyn, orHako,
OTHecCH K HeMy Kak K Bompocy o6 ofmel npoTuBoO-
NpPaBHOCTH, H He TOABEPr PACCMOTPEHHIO 06A3aTeNbCT-
Ba TOCYAapCTB B TPeX YKa3aHHBIX 00IacTaX.

Ecmu 661 Cym paccMoTpen o0sA3aTelhCTBA MO STHM
TpeM ob6aacTaM, TO OH oOHapyxXuI OB, YTO Kaxjasd H3
HA3BAHHBIX O6IACTel TecHeHIMM o6pa3oM CBA3aHA C
BO3HHKatomuMu y BO3 npobnemaMy, H YTO HalIMIHE
SXEPHOT0 OPYKHI CBA3AHO C HapyLIeHHEM roCyIapcTea-
MH HX 0083aTelbCTB ITO KaXmoH u3 3THX obmacreii. B
cBOEM 0cOo60OM MHEHHH CyIbs BMpaMaHTpH paccMaTpH-
BaeT METHIMHCKME H 3KOJOTMYECKUE ACIEKThl BO3MeH-
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CTBYA AfEPHOTO OPYXHs, OKa3kIBas abCcOMOTHOE HECO-
OTBETCTBHE TAKOTO BO3/IEACTBIA 0043aTENbCTBAM I'OCy-
JapcCTB, TIPHHATHIM UMK Ha cebs Kak B kKauecTBe YJICHOB
MEXIYyHapOHOTO cOOBIIEcTBa, TAK U B KayecTBe Cy6Db-
€KTOB, oxnH1capuux Yeras BO3.

Cyapsa BupaMaHTpH BBRIpaswl pelUTeIRHOE HECoTra-
cHe C OoNbIIMHCTBOM 4icHoB CyHa, KOTOpHIE COYIH,
YTO BOmpoc, NocraBineHHbI BO3, nexuT 3a npefenaMu
cepri ee 3aKOHHBIX MHTEpecoB. OH, HaIIPOTHB, NOJIAara-
eT, 4TO BONpOC, NocTaBiaeHHbH BO3, nennkoM H noiu-
HOCTBIO BXOXHUT B cepy €¢ 3aKOHHBIX M YCTaBHbIX HHTe-
pecoB. Ha caMoM e pene meiicteua BO3 sacnyxuBanm
omo6peHHs, TOCKOJIBKY OHa o6paTHia BHUMaHHE Ha BO-
MpoC O 3aKOHHOCTH NpPHMEHEHHH SAEPHOTO OPYXHSA,
CTaBIIEro BelHYaiITel M3 BeeX KOoraa-mbo MopoxIeHHbX
YENOBEYECKUM I'EHHEM YIPO3 IJis 3J0POBES YEJIOBEKA.

BO3 spiseTcsd €OUHCTBEHHBIM aBTOPHUTETHBIM Opra-
HOM B 0BJNAaCTH 3ApaBOOXPAHEHHMA, K KOTOPOMY MHpY
NpUIUIOCE 6B 06paTHTECA 33 OKa3aHHeM ITIOMOIH B Me~
XKIyHapoIOHOM MacmTabe, eciH 651 Kakasg-1ubo cTpaHa
MOIBEPIIIACE AMEPHOMY HaIaJeHHIO, TOCKONbKY €€ cob-
CTBEHHBIE MEOMUHHCKAE CIIYXKOBl ObIIH 6Bl MTOMHOCTHIO
paspymeHsl. Bonee Toro, NpH NOZoOHBIX 06CTOATEND-
cTBax 3a nomoukbio k BO3 npumnock 66 o6paTHTHCA
Jaxe HelTpanbHBIM CTpaHaM, He SABIAIMMMCA YyvacT-
HHIIAMH KOH(IIMKTA, HO INOJBEPIIIUMCH BO3ICHCTBHIO
pagHAaIMi 1 IPYTHM BHAAM BO3IEHCTBHS, CBA3AHHOTO C
IIpUMEHEHHEM ANepHOro opyxus. B AaHHOM BoIpoce
UEHTPANBHEIM MOMEHTOM OBIIO COCTOAHHE 3NOPOBBA
MHpa, TOYHO TaK e, KAK COCTOSHHE 3XO0POBBI MHpa
JIexallo H B OCHOBE 03a604€HHOCTH, BhIpaxeHHoH BO3,

IInaunpoBaHue ¥ NpopHIAKTHKA COCTABIAIOT OCHOB-
Hble KOMIIOHEHTBI HEATEJIBHOCTH BCEX OpPIraHOB, 3aHH-
MaIOIIHXcA BOIIPOCAMH 3APABOOXPAHEHMS, H 3TOT O6IIHM
TpPUHIKN OTHOCHTCS, HecoMHeHHO, K BO3, kortopoi
HMEHHO B 3THX IleJSX HyXHa OBlla 3anpomieHHas HH-
(hopMarHg FOPHAUIECKOTO XapaKTepa.

Pemenne Cyoa OCHOBBIBAIOCH Ha OrPaHHYEHHBIX
IIPHHIMIAX TOJKOBAHUS JOTOBOPOB, & IielecoobpasHee
6rL10 651 1aTh TONKOBakHe YcraBa BO3 B cBeTe e¢ LICIH
H 3aJauH — «yJIyJIUEHUS U OXpaHbl 3TOPOBbA BCEX Ha-
ponoB». Cyabs BupaMaHTpH BBIpa3uil HECOTNacHe ¢
TOUYKOM 3peHMs, COTNIAaCHO KOTOPOH JeATeNbHOCTh yupe-
waeunit Opranusanunn OObeauHeHHBIX Hauu# ToikHa
HPOBOTUTECA B PAMKAX CTPOTO pasrpPaHHUEHHOM CXEMBI
pasnenesns ¢yHKuuA. OH BhICKa3ajl BO3paxkeHHe ITpo-
THB TOro, uro Cym IpHMEHAA «IPHHLMII CIiel(HajH3a-
M» X gestensHoctH BO3, xkecTko cnenoan ero ¢dop-
MaJIbHOH JIOTHKe, UCKIIOYHB TeM CaMbIM BOIIPOC O Ipa-
BOMEPHOCTH TeX JUIM WHBIX aKIHH U3 KpYyra e¢ BeJEeHHUS
JIMIOE Ha TOM OCHOBAaHMH, YTO BONIPOCHI Mupa H 6e30-
MacHOCTH OTHocATCA K cepe nHTEpecoB Cosera beso-
TIACHOCTH.

XapakTep BO3MOXHBIX IOCIEACTBHI IIPHMEHEHHA
ANEPHOTO OPYXUs JUIS COCTOSHHA 3I0POBbA HACEICHUA
IOKa3BIBaeT HECOCTOATENBHOCTh TOYKH 3PEHHA, corlac-
HO KOTOpOi 1715 Toro, wTo66 BO3 Mora NpHETYuTh K
OKa3aHHI0 MENMIIMHCKHX YCIyr, HeoOXOOHMO IOXH-
JaThCA HAcTyIUIeHHs fAnepHOM KartacTpodsl. AnepHoe
OpYyXHe MEXIY TeM HECeT B cebe KOMITOHCHTEI, ABIIAI0-
MMecsd MOIMHEHIMMMH M3 Korma-mubo paspaboTaHHBIX
KaHIepOreHHbIX cpeficTB. BO3 B TOMH e Mepe yIOoIMHOMO-
yeHa 3aHMUMATBHCA TPOoOIEMOll 3aKOHHOCTH TIPHUMEHEHHA
CPEACTBA, HAHOCAIIETrO YIep6 3X0pOBBIO HACEHEHHS, KaK
M Tpo6eMoit 3aKOHHOCTH TPHMEHEHHA KaKkoro-mu6o
KaHLIEpOTEHHOro (hapMalleBTHIECKOTO TIpOAyKTa. B
3aBUCHMOCTH OT OTBETa Ha 3ToT Bonpoc BO3 u Gyner
BBIGHpATDH CTPATErHIO PEMIEHUs TaHHOH IIpo6eMBL.



Bosee Toro, 310 6bLI BoOGIIE MepBkIt clyuaii, Korma
Cyn oTKa3alcad paccMOTPETD 3aIIpoC O BBIHECEHHH KOH-
CYJIBTATUBHOIO 3aKII0YEHHUS, MOCTYIMBIIHHA OT OJHOLO
M3 CHENMANH3HPOBAHHBIX ydpexaeHul OpraHusanuu
O6wezuHennbix Hammif. ITpuunpamMu Takoro oTkasa
MOJDKHBI OBITH HHIIb OCHOBaHHA KpaiiHell Heo6XoauMo-
ctu. HH 06 oHOM 13 noo6HOTO poda oCcHOBaHHI peds
B CBS3M C NAaHHLIM JielloM He mma. IIo MHEHMIO CyabM
BupaMaHTpH, Kax MeXIyHapOIHOE IPABO, TaK H MM-
MepaTHBbl OXpaHHl 3[0POBBSA BO BCEM MEpE TpeOoBalH
TOrO, ¥To6351 Cyn Kan oTBeT Ha 3anpoc BO3.

Hecoenadaiougee ocoboe muerue cydvu Kopoms

B cBoeM HecoBmamaroieM oco60M MHEHHH cympsa Ko-
poMa 3agBul, uTo 3axmoueHue Cyna 06 «OTCYTCTBHM ¥
HETO IOPUCTUKIIAMY» TN TOTo, YTOGH JaTh OTBET HA 3a-
npoc, nocrynusiii ot BO3, 66110 He Tompko Gecripe-
LIGACHTHLIM, HO M HECOBMECTHMBIM C €ro cOOCTBEHHOI
cyaeOHOM MpakTHK O,

On Tarxe BHICTYIILI NPOTHB BHBOAa Cyma o ToM,
YTO BOIPOC, MOcTaBIeHHbIN Opranuzanmeii, HaxoauTcs
BHE €¢ KOMIICTEHI{HH u Kpyra gearenbHocTH. Cynbsa Ko-
pOMa yTBepXIall, ITO TaKOH BBIBOJ CTall BO3MOMKHEIM
nocie Toro, kak Cyn HEBEpHO HCTONKOBAN MOCTABJICH-
Helit BO3 Bormpoc kak BOIIPOC O 3aKOHHOCTH HpHMEHE-
HHU KaKUM-TMOO TOCYyJapCTBOM SIEpHOI0 OpYXKHA B
BOOpYKEHHOM KkoH¢imkTe. Ilo ero MHeHMIo, HaHHbIA
BOIIPOC Kacalcd MEOUNHMHCKHX M 3KOJIOTHYECKHX [I0-
CIICACTBHI SJEPHOTO OpYXHA, a Takxke NpobieMsl, 6y-
IYT JIH TaKHe MOCHCIACTBASI HAPYIICHHEM O6A32TENbCTB
TOCYIapcTB, TO €cTh NpobIeMbl, ¢ MOMHOH OYeBMIIHO-
CTBIO BXOJALUEH B KOMIIETSHIHIO M KPYI' AESTEILHOCTH
3TOTO YUPEKICHHUSI.

Ox HanomHumn, yTo BO3 sBNseTcs crenuaiMsHpoRaH-
HBIM YUPEXICHHEM, OTBETCTBEHHBIM 3a OXpaHy M ofec-
MeYeHNe 3M0POBLR BCEX HAPONOB Ha MEXIYHapOIHOM
YPOBHE, a B UHCHO ¢€ (ByHKLHH BXOIUT NPHHATHE MEp,
YOpeXIaroIMHX BOSHUKHOBEHHE METHUWHCKHX TIpOGIeM,
TIOMOOHEIX TEM, KOTOPHIE C HEW3BEKHOCTHIO BOSHUKHYT
NIGCIe MPUMEHEHHUS AXEPHOTO OpYyXus, B 3Toi cBA3M OH
yxasan, 4To JanHas OpraHusauMs 3aHHMAETCS TIaBHBIM
06pa3oM BONpocaMH NPOGUIAKTHICCKON METHIIUHEL.

TlosToMy OH CUMTaeT, 4TO 3alpoc, HANpPaBICHHBIN B
CyZ ¢ LeITbIO TIONYYHTE pa3hACHEHNE KacATENEHO MOIH-
IHHCKHMX M 3KONOTHYECKMX IOCIENCTBHN NpHMEHEHMA
AOEPHOTO OPYXHA, 3aTpaTHBAaET BOMPOC, KOTOPHIA He
TONBKO BXOJHT B KOMIIETEHNNIO 3ToH OpraHu3alivy, HO
M JoIDKeH Opl 6B1 noGymuTh CyX BEIHECTH KOHCYIbTa-
THBHOE 3aKJII0UCHHE.

Cynpa KopoMa Hamomumn, uto pamee Cyn 3asBui,
YTO OH OYHET:

«BBIHOCUTBH OCHOBaHHBIE HA Npape 3aKIIIOYECHHUS, €CIH
TIPHIET X BBIBOAY, UTO HAIpABIAEMEBIC €MY BOITPOCHI
SIBIIAIOTCA PENCBAHTHEIMHM H HMCIOIMMH IIpaKTHYe-
CKO€ M aKTYyaJIbHOE 3HaueHHE, a ClexoBaTelbHO... HE
GecrnpeIMETHBIMH ¥ HeCLIETIBHBIMEY,

1o ero MHeHHIO, 3a1POC O BRIHECEHMH KOHCYIILTAaTHB-
HOTO 3aKJIIOYeHHs, mocTynuBmMit ot BO3, ca3ad ¢ Bo-
NIPOCOM, HE TONBKO HENMOCPEACTBEHHO OTHOCILIMMCH K
sTolt OpraHmsaumM, HO U HMEIOUIAM TPAKTHYECKOE H
AKTYaJIbHOE 3HAYEHHE H He ABNAIOMMMCH GecrpenMer-
HBIM WM GeCleNbHEIM,

ITpoaHanu3upoBaB MaTepualbl, NpeACTaBICHHBIC
JeneranuaMu, B TOM YHCIE AeJeraliuaMH SITIOHHM H
MapmannoBeix OCTPOBOB, & TAKXKE HCCIEIOBAHHA O

Hocnedcmeusx sdeproti gotinel 018 300p08bA Modeli U ONR
CyoicO 30pasooxpaHeryss, BHIIOIHEHHOrO TOJ 3rHmoi
BO3, on npumen x BEIBOAY O TOM, UTO B CIIYYae IpHMeE-
HEHUA B BOODPYXKEHHOM KOH()NIHKTE SHEPHOrO OpYXHA
YHCTO YOUTHIX COCTAaBHT OT 1 MiH. mo 1 Mupp. yenosek,
K KOTOPBIM CIIEAYET HO6aBUTh TAaKOE K€ AHANIOIHYHOE
KOJIMYECTBO paHEHBIX. Ecmu 310 opyxue 6yner npume-
HEHO B 6oJiee KpYIHEIX MacmuTabax, TO 3T0 O6yJAeT HMETh
KaTacTpo(hHIeCKHE TIOCIECTBHS, B TOM YMCIIE pa3pyle-
HHE TPAHCIIOPTHBIX CeTeH, NpeKpalleHue CHaGKeHHA
TPOJOBONBCTBHEM, T'OPIOYHM M OCHOBHBIMH MEIHKa-
MEHTaMH, YTO MOXET BBISBATEH TOJIOJX M MacCOBYIO TO-
TOAHYIO CMEPTh B MaciuTabax Bceil miaHeTsl. OH MpH-
IeNT K BHIBOAY, YTO B CIy4ac NMPHMEHEHHA SIEPHOTO
OpPYXHH, OHO OKaxeT HeH3bHpaTenpHOe Bo3AeHcTBHE
KaK Ha IrpaX[aHCKoe, TaK M Ha HerpaxJaHCKOe Hacele-
HME; TaKOE OPYKHE HE NOIATUT HHU GONBHUIILI, HH pe-
3epBYapHl TNTEEBOH BOJBI, HEOGXOAUMBIE 1A BLIXKHBA-
HHJA TIOCNE SINEpHOTO Hananenud. IToaToMy oH y6exKIeH,
UTO SANEPHOE OPYXKHE IIPUUHHACT €ro XepTBaM upesMep-
HbIE CTpalaHHsl, HAHOCHT HEGBIBATIO TSKENBIE TEIECHEIE
TOBPEXAEHHUS M JaXKe JHIIAET PAHEHLIX BO3MOMKHOCTH
TIOITYYUTh MEIHIIHHCKYIO TIOMOIIIb.

OH cuHTaeT, 4TO HEHCTBUA MMEIONMIHE TAKOLO poja
TIOCNENCTBHS1, HAXOMATCS B ABHOM IPOTHBOPEIUH € HOP-
MaMH MEXIyHAPOIHOIO IlpaBa, MPHUMEHHMEIMH B CITy-
Yyae BOSHHMKHOBEHHS BOODYXEHHOTO KOH(IIMKTa, ¥ B ya-
CTHOCTH C HOPMaMH MEXIyHapOIHOI'O I'YMaHHTapPHOTO
TpaBa, a TaKXe IPeICTaBIAeT cOOOH HapymeHHe Meau-
IMHCKMX M 3KOJOIMYEecCKHX O6A3aTeNbCTB [OCYAApPCTB
IO MEXAYHapOOHOMY IIpaBY, BKIIOYAs ITOJOXKEHHUS
Ycraba BO3. ITostomy BeiBoasl Cyna o TOM, 9TO IO-
JOGHBIE BOIPOCH JIEKAT BHE KOMIIETCHIMH WM Kpyra
JEeATENbHOCTH JaHHOH Oprauuzallud, MpelCTABIAIOTCA
HETTOTHYHBIMH U He NMONAIOTCH 06 BACHEHHIO,

Cynps KopoMa BBIpasHiI coxkalleHHe T10 TOBOJY TOro,
YTO, CTPEMACh BBIHECTH 3TH pemieHusA, Cym He TOJIBKO
HEBEPHO HCTONKOBAJI JaHHBIA BONPOC, — a TaKoe He-
BepHOE TOJNKOBAaHHE OJHOBPEMEHHO HCKA3WIIO HalleIeH-
HOCTE BOIIpOCA M 0Ka3aloch NaryOGHBIM JUIS CYIbObI
3alpoca, — HO ¥ OBLI BEIHYXIEH OTONTH OT CBOEH Cy-
JeGHOM NPaKTHKH, B COOTBETCTBHH C KOTOpOit OH OTKa-
3LIBAET B BBIHECEHWM KOHCYNBTATHBHEBIX 3aKIIOYEHHIH
JIHILIE IIPY HATTHYHH «OCHOBaHUi KpaliHeil HeoGxomuMo-
criy. 1o ero MHeHHIO, B JAHHOM Jelle TAKHE OCHOBAHMSA
OTCYTCTBOBaIM IHGO He ObUIM HalineHbl. IToaToMy oH
TepAeTCA B JOTalKax: He IPHHAIEXUT I pewenue Cy-
Jla 006 OTCYTCTBMH Y HETO COOTBETCTBYIOIIEH IOPHCIHK-
LMK K TOH KaTETOPHH pelicHHi, K KOTOPLIM IpHEEraioT
B ClIy4asx, Korja HeoOXOAHMOCTb PEIHTE JeNo IO Cy-
uiecTBy Bh3piBaeT y Cyla HelpUBHIYHEIE 3aTPYIHEHHA
HIH HEKOTOpOE 3aMemaTesscTBo. C Apyroi CTOpOHEI,
Cyn Bceria MONOXHTENLHO PealMpOBall Ha 3allpochkl O
BBIHECCHMH KOHCYJIBTAaTHBHBIX 3aKITIOUEHHIH U paccMaT-
pHBAaJI 3Ty CBOIO PONS KaK OHY U3 OPM y4acTHH — CO-
XpaHAA TpUCyIHe eMy cyleOHble GYHKUMH — B Jies-
TeNbHOCTH OpraHmzauuyu. OTKa3aBIIMCh BEIHECTH 3a-
KIIIOUEHHe 1o JaHHOMY Hely, Cyl, IO MHEHHIO CyAbH
KopoMsl npefmouenl H3MEHHTh CBOCH IMO3HTHBHOM
MIPAKTHKE B 3TOH 06IIacTH, MpHYEM MO BONPOCY CTOIb
60NBIIOrO, XHUIHCHHO BaXXHOTO 3HAYEHHH, KOTOPBIHA
HMMeET He TONIBKO ITPaBOBOE, HO U MOpATILHOE U I'YMalH-
TapHOE U3MepenHs. B zakimovyeHie OH HAIIOMHHI O TOM,
YTO «MEZHIIHHA ABIAETCA OJHHM M3 CTOJIIIOB MUPay, HO
TOYHO TaK XK€ MOXHO CKa3aTh, HTO 3JOPOBLE SABIAETCA
OJHMM M3 CTOJIIOB MHpA, WIH, KaK 3allHCaHO B YcTaBe
BO3, «3mopoBnre Bcex HApOMOB SBIAETCA OCHOBHBIM
()aKTOPOM B JIOCTHIKEHHH MHPa U 6€30MaCHOCTH).
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104. 3AKOHHOCTS YI'PO3BI AAEPHBIM OPYKHMEM WU EI'O IIPMMEHEHW L

KouncyabtaTnBHoe 3akioueHne or 8 nrons 1996 rona

Cyn BBIHEC KOHCYJIBTaTHBHOE 3aKIIOUEHME, 3aIlpo-
meHHOe [enepaibHoit Accambneit Opraunsanuu O6be-
nuHeHHBIX Hauuit 1o BoIpocy 0 3aKOHHOCTH YI'pO3BI
AIEpHBIM OPY>KHEM MIIH €r0 MPUMEHCHHSL

Iocnenuuit NMYHKT KOHCYNBTATHBHOIO 3aKJIIOUCHHA
IJ1acHT.

«ITo 3THM NpHUMHAM
cva
1) 13 ronocamu npoTHs 1

nocmaHoénnem yAOBJICTBOPHTD np0c1,6y O BRIHECE-
HHH KOHCYIIbT&THBHOI'O 3aKJIIOUYE€HU;

‘TOJIOCOBAJH 3A: Ilpencenatens Bemkayu; Bure-
npencenatens IIsebens; cynpu InifoM, IlaxaGymiuy,
Bupamantpu, Panmkesa, Xepuer, IIIn, @nefturxayap,
KopoMa. Bepemerun, ®eppapu Bpaso, XurruHc;

T'OJIOCOBAJIU ITPOTUB; cyars Oxna;

2) omsgewaem cienyoomuM oOpa3oM Ha BOIMPOC,
nocrasiieHHrli [enepanbHoit Accambieeit:

A. egUHOIIAacCHO

HH B OGBIYHOM, HH B KOHBEHLIHOHHOM MEXIyHapo.-
HOM IIpaBe HE CONEPXKMUTCA KAKOrO-NMUG0 KOHKPETHO-
ro paspelicHHS YIpOATEH SICPHBIM ODYXHEM HIH
MPUMEHATS €ro;

B. 11 ronocamu npoTus 3

HH B OGH‘XHOM, HH B KOHBCHIIMOHHOM MEXIyHapon-
HOM IIpaBe HEC COMCPXUTCA Kakoro-i6o Bceobpemiio-
LIero WiIH YHHBCPCAJIBHOTO 3aIIPCILICHHUA YIDO3BI AOCP-
HBIM OpYXHEM WIH €r0 NIPHUMEHEHHS KaK TAKOBOI'O,

TonocoBANY 3A: Ilpencenatens bemxkayn; Buie-
npeacenarens IeeGens; cynbu Ona, Iuitom, Panmxke-
pa, Xepuer, 111u, dneiimxayap, Bepemerus, deppapu
BpaBo, XUrrusuc;

TOJIOCOBAJIU MTPOTUB: cyabu IlaxaGyxoun, Bupa-
MaHTpH, KopoMa;

C. emuHoOrNIacHO

yrposa cuiolf WIH ee NPHMEHEHMS IOCPEICTBOM
SHEPHOTO OPYXXHSA, KOTOPAs IIPOTHBOPEUUT MYHKTY 4
crated 2 Ycrapa Opranusanun OOwsequHeHHBIX Ha-
LM U He OTBEYaET BceM TpeGOBaHUAM CTaThy 51, AB-
JIgeTcq HE3aKOHHOIM;

D. emunHormacho

yrposa SACpPHBIM OpYXHEM HIH €r0 IPHMCHEHHE
IOJKHBEE TAKXKE COOTBETCTBOBATb TPEGOBAHHAM MEXK-
IYHApOIHOTO NpaBa, MPHUMEHSEMOTO B IEpHOI BOO-
pyXeHHOro KoH(nHMKTa, ocobeHHO TpeGoBaHHAM
MPHHLMIOB H HOPM MEXAYHapOXHOTO TYMaHHTapHO-
IO NMpaBa, a TaKke KOHKPETHHIM O0A3aTeNbCTBaM IO
IOTOBOpaM M ApYrMM oO0s3aTelbCcTBaM, KOTOpHIE CO-
BepIIEHHO OTIPEIEIEHHO KacaloTcs AJepHOrO OPYXHS;

E. 7ronocamu npoTuB 7, npu sTom ronoc Ilpence-
JaTensA ObUT pemaromuM

M3 BHIIEYTOMAHYTHIX TpeGOBaHUN BBITEKAET, UTO
yrpo3a ANEPHEIM OPY>KHEM WJIH ero IIPHMeHEHHE B 06-
IIEM MPOTHBOpPEYHIH OBl HOpMaM MEXIYHapOIHOTO
npasa, IpUMEHAEMOTO B MEPHOJ BOOPYXXEHHOI'O KOH-
($bNUKTa, M B YaCTHOCTH IPUHLHUIIAM U HOpMaM ryMa-
HUTApHOTO IpaBa;

107

OIHAKO C YYETOM HBIHEIIHErO COCTOSHUA MEXIYyHa-
pOXHOrO mpaBa, a Takxke (pakTHueckux obcros-
TEeNbCTB, U3BeCTHRIX Cydy, OH He MOXET NpHMHTH K
OKOHYATEJILHOMY BBIBOJY O TOM, ABJISKOTCS JIM YTpo3a
SIEpHBIM OPYXHEM WIH ero NpUMEHEHHE 3aKOHHBIMH
HIIM He3aKOHHBEIMHM B 3KCTpEeMalIbHBIX OOCTOATENBCT-
Bax caM00BOPOHBI, KOTJa peydb UAET O CAMOM BBIXNH-
BaHHH TOTO WJIH HHOTO roCyapcTBa;

FonocoBANU 3A: Ipenceparens bemxayu; cyabu
Paumxesa, Xepuer, 1lIn, ®nefimxaysp, BepemerHn,
®eppapu Bpaso;

T'OJIOCOBAJIU TTPOTUB: Bune-npencenarens IlBe-
6enb; cympn Opa, uifoM, IllaxaOyanun, Bupaman-
Tpu, Kopoma, XHrrusc;

F. emunornmacuo

CYIIECTBYET 06A3aTENbCTBO NMPOBOJAMTE JO6POCOBE-
CTHBIM 06pa30oM M KOBOIUTH [0 KOHLA NEPEroBODHI,
BelylIHe K sUIEPHOMY pa3opyXeHHIO BO BCEX €ro ac-
MEKTaxX 1MOJ CTPOrHM M 3h(EKTHBHBIM MEXIYHapo.-
HBIM KOHTpOJIEMD.

* *

Cyn 3aceman B cnenyiomeM cocrane: IlpemcemaTens
Bemxayu, Bune-npencenatens IeeGens; cyment Ona,
I'uitom, [laxa6yanun, Bupamantpu, Panmkera, Xep-
uer, 11Iu, Oneiimxayasp, Kopoma, Bepemerun, Meppapu
Bpaso, Xurruuc; Cekperapp Cyna Banencusa-Ocnuna.

*
* ok

Tpencemarens Bemxkayu, cynsn Xepuer, BepelersH u
®eppapu BpaBo MPHIOXKUIH K KOHCYJILTATHBHOMY 3a-
kmovenuio Cyna 3assnenns; cynsu I'nitoM, Pankesa u
Ouedixaysp IPHIOKHUIN ocofble MHEHMSA; Bulle-npen-
cenatens Illeebens, cyspn Opma, IllaxabynauH, Bupa-
MauTpy, Kopoma ¥ XHITHHC — HECOBMAJAIOIIME OCO-
6nle MHEHHA.

*  x

IIpedcmaénenue 3anpoca u nociedyrouian npoyedypa
(nyHkTBI 1-9)

Cyn HauHHAEeT 3aceflaHye ¢ HATIOMHHAHHS O TOM, 4TO
B mHcEMe OT 19 nexabpa 1994 roga, 3aperucrpipoBaH-
oM B Cekperapuarte 6 sHBaps 1995 roxa, I'eHepains-
HBIIt cexperapb Opranmsauuu O6benuHeHHBx Hanuit
otpmumanesHo coobmmn Cexperapio Cyna 0 NPHHATOM
IenepanpHoit AccamGreedt pemennn nepefate Cyny 3a-
Npoc O BBHIHECEHWHM KOHCYJBTATHBHOTO 3aKJIIOYEHHS.
Tocnexnuit nyHkT pesomonn 49/75 K, npunsroi Ie-
HepanbHoii Accambneeii 15 nexabpa 1994 rona, B koTo-
pol u3naraeTcd JaHHBIH BONPOC, MpPELyCMaTpPHUBAET,
yto [eHepanbHas AccaMbnes

«TIOCTAHOBJISET B COOTBETCTBHH C ITyHKTOM 1 cra-
ThH 96 Verapa Opranusauun O6senuHerHbx Haruit
npocuth MexnyHaporHsiit Cyn B CpOMHOM HOpsKe
BBIHECTH KOHCYIhTATHBHOE 3aKMIOUEHHE II0 CIENYIO-
meMy BONpocy: «JonycKaeT I MeXay HapoJHOe Tipa-



BO NPH KaKHX-THOO OBCTOATENbCIBAX Yrposy slep-
HEIM OpPYXKHEM HITH €0 IPHMEHCHHED

3arem Cyx nepeuHcnsicT pasIuYKble CTAMMH CYIONpO-
H3IBOJCTEA,

FOpucouryun Cyoa
(nyHxTE1 10-18)

Cyn BHagasle paccMaTpHBaeT BONPOC O TOM, ob1aja-
€T JIH OH IOpHCAUKIHEN, 151 TOrO YTOOBI DaTh OTBET Ha
3anpoc I'eHepalbHOM AccaMGiled OTHOCUTENBHO BEIHE-
CeHHA KOHCYJBTATHBHOTO 3AKIIOYEHHA, H — B ClIy4ae
YTBEPIHTENLHOTO OTBETA — CYINECTBYIOT JIH OCHOBaHMSA
IUIA OTKA324 OT OCYNIECTBIEHHS TAKOTO POIA XOPHCHUKIHE,

Cyn 3aMedaert, 4TO CBOIO KOMIETCHIIHIO aBaTh KOH-
CYJIBTATMBHEBIE 3aKIIOUEHHS OH GOOCHOBBIBACT IOJIOMKE-
HHeM NyHKTa 1 craTeu 65 CraryTa; B TO Xe BpeMms
ITyHKT 1 craTeu 96 YcTaBa npexycMaTpHUBaeT, UTo:

«I'eHepaneHas AccamGies wix Coeer BesornacHo-
CTH MOTYT 3ampamusatk 0T MexnynaponHoro Cyna
KOHCYJNbTATHBHEIE 3aKIIOUEHHA 10 JiFoOOMY FOpHM-
4ECKOMY BONIPOCY».

HekoTopble rocynapcrsa, BO3paxaiollie IPOTUB Bbl-
Hecenuss CyfoM KOHCYJNBTATHBHOTO 3aKIIOYEHMA, YT-
Bepxaany, uro I'eHepanbHas AccambGnes u Coper beso-
MACHOCTM MOTYT 3allpallMBaTh KOHCYJALTATHBHOE 3a-
KIIIOUeHHe 110 JII060MY IOpHIMYECKOMY BOIpPOCY, HO
TOJIBKO OTHOCAmEeMycs K cdepe ux gesteabHocTd. Ilo
MHeHHIo Cyna, He UMeeT GoNbIIOro 3HAUSHHS, ABIIETC
JH MpaBHIBHBIM TaKoro poAa TOIKOBAHME IIyHKTa I
craTed 96; B CBA3M C HACTOSWIMM oM [eHepalbHas
AccaMmfnes B mo6oM cnydqae ofnamaer KOMIETEHIMeH
Juta o6pamenus B Cyn, Cepinanch Ha crathi 10, 11 1 13
Verapa, Cym NpHXOOHT K 3aKNIONEHMIO, MTO BOMpOC,
TocTaBleHHBI nepex CyooM, ACHACTBUTENBHO HMEET
OTHOIIEHHE KO MHOTHM AaCIEKTaM XEATEILHOCTH H
npobneM IeHepaibHOIL AccaM6ied, B YaCTHOGTH, OTHO-
CAMMXCA X YI'PO3€ CHIIOH HIIH €€ MPHMEHEHHIO B MEXIY-
HapOJHBIX OTHOWEHNAX, IPOLIECCY PA3OPYKEeHHS H ITPO-
I'PECCHBHOMY Pa3sBHTHIO MEXIYHAPOIHOTO NIpaBa.

«FOpuduneckuil gonpocs
(nnyHkT 13)

Cyn o1Meuaer, UTo, KaK OH YXe MMeJ BO3MOXKHOCTD
YKa3aTh, HA BOIIPOCHI, :

«cthHOpPMYITHPOBaHHBIC C TOYKM 3pEHHS NIpaBa M MOJ-
HHMAIOMHE NPOOIEMEl MEXIYHADOAHOIO IpaBa... B
CHJIy CaMOT0 HX Xapaxrepa MoXeT OBITh JaH OTBET,
OCHOBAHHEIM Ha mpase... [H} OHH NpEACTAaBISIOT CO-
60l BoIpoCH IopUAMYEcKOro XapakTepa» (Western
Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 18,
para. 15).

Cyn NpUXOIUT K BEIBOJY, YTO BOIIPOC, IIOCTABIICHHBII
nepen CynoM I'eHepanbroi Accambiieeil, JeHCTBHTENE-
HO HOCHT KOpHAHYECKHil XapakTep, 1TOCKOIbKY K Cyny
oBpaTHIHCE ¢ NMpockGOoil BEIHECTH 3AKIIOYEHHE O CO-
BMECTHMOCTH Yrpo3hl SNEPHBIM OPYKHEM HJIH €ro IpH-
MEHEHHA C COOTBETCTBYIOMHMH NIPHHLIHIIAMH H HOpMa-
MH MEXIYHapomHoro mpaea. J{ns toro 4tobsl caenaTthk
aro, Cyn moDkeH WIEHTHOHIHPOBATE CYHIECTBYIOIIHE
NPHHIKIE H HOPMBI, JaTh UM HAIEXKAIIEe TOJIKOBaHHE
H COOTHECTH HX C yrpo30ii SIEPHLIM OpYKHEM HIIM €ro
NIPHMEHEHHA, OTBETHB TakUM 00pa30oM Ha IIOCTaBIICH-
HEIH BOIPOC B IOpPHAHYECKH 0BOCHOBaHHOM (hopMe.

Toro d)aKTa, HTO 3TOT BOIIPOC MMCECT TAKXKE MOJIUTH-
YECKHE acClCKThI, — A 3TO BIOJIHE ECTECTBEKHO ISl MHO-
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TOYHC/IEHHBIX BOIIPOCOB, BO3HUKAIOIIHX B MEXIYHAPO-
HOH XU3HH, — HEZOCTATOYHO, YTOOBI OH yTpaTHI Xa-
PpakTep «IOpMIHYECKOro Bompoca» U 4Tobbl «Cyx 6N
JMIIEH KOMIETEHIHH, COBEPIICHHO OMNpEACIEHHO Ipe-
JocraBiaeHHOMY eMy ero CratyroM». TouHo Tak e Hu
HONMHTUYECKHH XapaKTep MOTHBOB, KOTOPBIMH, MOXHO
CKa3aTh, ORI MHCIIUPUPOBAH 3TOT 3aIIPOC, HH NOMHTH-
YecKHe MOCNENCTBUs BHIHECEHHOTO 3aKTIOYEHHS HE MO-
YT UMETh OTHOIIEHHUS K YCTAHOBICHHK IOPUCAMKIIHA
CyZa B wacTH IIpEACTaBIEHHA TAKOTO 3aKII09eHHUA.

Huckpeyuonnoe npaso Cyda 6bIHOCUMb KOHCYIbMAMUE-

HO€ 3aKMo4eHue
(nynkTHi 14-19)

ITyukr 1 crateu 65 Cratyra raacut: «Cyn moxcem
JaBaTh KOHCYJIBTaTHBHBIE 3aKNIoueHWA..» (BrigeneHo
HaMH). Oto Hojlee YeM paspelIMTeIbHOE TOMOKEHHE.
Kak HeoamnoxpaTHo nomuepkusan Cyx, CraTyr ocras-
JISET Ha €r0 YCMOTPEHME pelllcHHE BOMpOCa, BEIHOCHTH
JIY 3aIpOILEHHOE KOHCYNBTaTHBHOE 3aKIIIOYEHHE, ITOCHe
Toro xak CyX ycTaHOBMT CBOIO KOMIIETEHIIMIO [eJaTh
3To. B 3ol cBs3u Cyn panee ye OTMeuall, 4To:

«KoncynsratnBaoe 3akmoueHue Cyma naercs He
rOCyapcTBaM, a OpraHaM, UMEIOIHM INpaBoO 3alpa-
IHBATH €r0; OTBET, coOOmeHHbIH CynoM, KOTOpbIit
caM sBiAeTCs opraHoM OpraHm3zanun OGbeIHHEHHBIX
Hanuit, npencraenser co6oit ero yuactie B AesSTeIIEHO-
cti OpraHusanuu, ¥, B NPUHIHUIE, OTKa3a B BhIHece-
HUM KOHCYNBTATHBHOIO 3alUIOYEHMs OLITh HE JOJXK-
HO» (Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania, First Phase, Advisory Opinion,
L.C.J. Reports 1950, p. T1).

3a BCKO HCTODHIO IeSTeNBHOCTH Hacrosero Cyaa He
6p110 cimyuast, korna Cyn, OCHOBEIBAACh Ha CBOEM J(HC-
KpPEIHOHHOM IIpaBe, OTKa3alicd NPENIIPHHATh HeoOXo-
I¥Mbie JEHCTBHUA IO 3anpocy ¢ KOHCYJIBTATHBHOM 3a-
KIIIOYEHHH; B JeNle, KacaromeMcs 3aKoHHocmu npumeHe-
HUA 20cy0apcmeom S0epHOZ0 OPYIHCUS 8 B00DYHCERHOM
Kongruxme, 0TKa3 1aTh BceMHpHOIt opranusanuu sapa-
BOOXpPaHEHHA 3alpolIeHHOE €K KOHCYIbTATHBHOE 3a-
KJIIOYEHHe GBI ONMpaBHaH OTCYTCTBHEM HOPMCIHKIHH
Cyna o naHHOMY cyne6HOMY pa3sbHpaTelLCTBy.

B Xxoie HACTOSAIErO CYROTPOH3BOACTBA ObIIH IpHUBE-
JEHBI HECKONBKO apryMEHTOB C IENbIo yoeuuts Cyx B
TOM, YTO B OCYIIECTBIEHHE CBOEr0 INHCKPELMOHHOIO
NpaBa OH JOMKEH OTKAa3aThCsl OT BHIHECEHHS 3aIpollieH-
Horo I'eHepalbHON AccaMbleeif KOHCYIBTATUBHOIO 3a-
KmoueHHs. HexoTopele rocymapcrba, yTBepxias, 49To
BOMpOC, NoCTaBlNeHHEbIN nepen CyxoM, HOCHT Heompeze-
JIeHHEIH M aBCTpaKkTHEBIH XapakTep, HO-BUIAMOMY, MMe-
JIM B BHJY, YTO HE CYWIECTBYET KOHKPETHOTO CIIopa Mo
npeamety gena. Jlns Toro 9To6s OTBETUTE Ha 3TOT ap-
[YMEHT, HEOGXOIHMO TIPOBECTH paslIHYKe MEXIy Tpe6o-
BaHHAMM, ONPENEIAIOIINMH NPOLERYPY pa3bHpaTelnCT-
Ba CIIOPHOrO BoIpoca, H TpeGOBaHUAMH, IPHMEHHMBI-
MH K BHEHECEHHIO KOHCYIIbTATHBHbIX 3aKntoueHui. Ilemnp
BHIIIOJIHEHHA KOHCYJIbTATHBHOH QYHKIIMU 3aKIIIOYaeTCH
He B YPEryIHpOBaHHMH, BO BCAKOM ClIydae HE B HEMOCPEI-
CTBEHHOM YperyIHMpPOBaHHU, CIOPOB MEXIY TOCYyXapCT-
BaMH, a B NPENOCTABICHHH KOHCYJIBLTATHBHOIO 3aKJIIO-
UEHHS 3aTIpalIHBAIOIIHMM €0 OpTaHaM M YUPEeKICHHAM.
ToT ¢axT, uro BOTMpOC, MocTaBneHHEH Nepen Cymom,
He CBA3aH C KOHKPETHBIM CIIOPOM, He JOIDKEH 06YCIoB-
nuBaTh 0TKa3 Cyla BEIHECTH 3alPAIIMBAEMOE KOHCYIb-
TATHBHOE 3aKiIoueHue. Jpyrie apryMeHTHl ObulM CBA-
3aHB! C ONAceHMAMH, 4TO aBGCTpaKTHHI Xapakrep Bo-
npoca MoxeT nobymuts Cyn K IMIOTETHUIECKHM HIH -



YMO3DUTENBHEIM 3afBIEHHAM, BBIXOIANMM 32 DPAMKH
ero cymeOHol (yHKUHH; ¢ TeM 06CTOATENBCTBOM, UTO
T'enepanbHasa Accambres ne o6bscHmaa Cyny, mia Ka-
KHMX KOHKPETHBIX lieNeif oHa CTpeMHTCH NONYyIHTh KOH-
CynbTAaTHBHOE 3aKIIOUEHHE; ¢ TeM, uTo oTeeT Cyna B
3TOM ClTy4ae MOXeT HeGJIarOIIpHATHO NMOBIHATEL Ha Nepe-
rOBOPHI O Pa3’opyXeHHH M ByAeT MO3ToMy NMPOTHBOpE-
yuth uHTepecaM Opranusanmu O6bemHenHbIX Hanuii;
M C TeM, YTO, OTBeuas Ha MOCTaBlIeHHEIH Bompoc, Cyx
TNpeBBLICHT CBOH CyNeOHBIe (QYHKIMH M BO3BMET Ha cebd
(YHKLIHH IPaBOTBOPUYECKHE,

Cyn He cornauaerca ¢ STHMH apTyMEHTaMH H 3aKiio-
yaer, 4TO OH 06JIafjaeT IOJHOMOYHEM BBIHECTH KOH-
CyIBTATHBHOE 3aKITIOUEHHE 110 BOIPOCY, MOCTARNCHHOMY
T'enepanbHoi Accambiieelf, M 9TO HeT «yOEOUTENBHBIX
NpuuNH», KoTophle NoGymmnn 6w Cya oCYlIECTBHTH
CBOE€ IUCKpELHOHHOE I1paBo, 4TOOBI HE JeNIaTh 3TOrO.
OIHaKO OH YKa3bIBAET, YTO COBEPUICHHO MHEIM ABIAET-
¢ BOIPOC 0 ToM, cMoxeT I Cyn IIpH orpaHHYEHHBIX
BO3MOXKHOCTAX, KOTOPBIMH OH pacronaraer Kak cyne6-
HBIT OpraH, JaTh UCUSPNIBIBAIOTINIA OTBET Ha 3aJaHHBIH
ponpoc. Ho 3T0 MHOE HeNo, 9eM OTKa3bIBAThCA OTBE-
4aTb COBCEM.

DopMyaup0oEKa NOCMAENICHHO20 80NPOCA
(nyuxThH 20 1 22)

Cyn cauTaer HeOGXOMUMBIM BHICKa3aTh CBOH co0bpa-
*EHHA O BO3MOXHBIX pasNHYHUAX MEXIY aHTTTHHCKUM M
(paHIy3CKNM TEKCTaMH MocTaBjieHHoro Bonpoca. ITox-
JIMHHAS LeJb BONIpPOCA SCHA: ONPENEHTh 3aKOHHOCTh
WIM HE3aKOHHOCTEH YI'PO3BI SEEPHBIM OpYKHEM WIH €ro
npuMeneHua. ¥ Cyl IpUXo uT K 3aKIMIOYEHHI0, 4TO IO~
BOM, Kacalomuiics IOpHAMYECKHUX BBIBOJOB, KOTOPBIE
CIIeAyeT CAENATh U3 YNOTpeONIeHHs CIoBa «IOIYCKaeT»,
Kax H BOIPOCHI, Kacaoluecs OpeMeHH HOKa3bIBaHHA,
KOTOpHIE, KaK TOBOPAT, OH IIOAHHMACET, HE HMEIOT 0CO-
60ro 3Ha4YeHHs YIS PEIEHUS BOIPOCOB, HAXOMAHUXCSA
Ha ero pacCMOTPEHHUH,

ITpumenumoe npaeo
(nyHkTHI 23-34)

Y1o6E1 OTBETHTH HZ BOMPOC, MOCTABICHHEBIR TEpen
uuM IenepanbHoit AccaMbneeii, Cyn nocine paccMoTpe-
HMsA HMEIONIErocsd B €0 paclopsKeHHH DoNbIIOro CBoIa
MEXIYHAPOMHO-IPABOBBIX HOPM IOJKEH DPEIMTH, YTO
MOXeT 6bITh COOTBETCTBYIONNM IPUMEHHMBIM IPABOM.

Cyn cuuTaer, 4To BONPOC O TOM, CIIENYET JIH paccMaT-
pHMBATh KOHKPETHBIH cilydaif rubenyt nronel B pe3ynbraTe
NIPUMEHEHUSA ONPEHEICHHOTO OPYXHSA B BOOPYXEHHOM
KOH(IHKTE KaK IPOU3BOJIBHOE JIMIIEHME KH3HM BOIIpe-
KH cTaThe 6 MexITyHapoJHOTO IaKTa O FPaXXAaHCKHX H
MOJIMTHUECKNX IIpaBaxX, Kak YTBEPXAANH HEKOTOpHIE
CTOPOHHHKHN HAEH O HE3aKOHHOCTH MpPHUMEHEHMS faep-
HOTO OPYXHS, MOXET OBITh pelleH TOJIRKO IyTeM CCBHLI-
KH Ha MpaBo, IPUMEHNMOE B BOOPYKEHHOM KOH(IIHKTE,
a He BBIBOOUTHCA M3 nojoxenuit camoro IMakta. Cyn
TaKkKe YKa3plBaeT, YTO 3alpellieHHe reHolHaa Obl10 651
YMECTHEIM B TOM CJy4ae, eciid IpHMEHCHHE ANepHOro
Oopyxus NeHCTBHTENBHO CBA3aHO C 3IEMEHTOM Hamepe-
HHs, NPOABIEHHOTO B OTHOWICHHH TPYINBI KaK Tako-
BOH, xakx Toro Tpebyer crathba II KoHBEeHIHH O Tpeny-
NpeXIeHUM NPEeCcTYIUICHHs TeHOLMIAa M HaKasaHus 3a
Hero. ITo Muenmio Cynma, Takoe 3axJIOUeHHE MOXHO
CHENaTh TONBKO € HOJIKHBIM Y4eTOM OOCTOATENBCTB,
npucymux kKaxuaomy ciydao. M1 Cyn nanee HaxomuT,
YTO, XOTA CYIIECTBYIOEE MEXKIYHapOJHOEe NpaBo, OT-
Hocanieecss K 3alUTe M OXpaHe OKpYyxXalollleH Cpeibl,
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KOHKDETHO He 3alpemiaerT NPHMEHEHUs ANCPHOro opy-
KH4, OHO YKa3LIBAET BaXKHEIE IKONOTHIECKHE (PaKTOPHI,
KOTOpBIE CIEIyeT NODKHBIM 0OpasoM INPUHHMATE BO
BHHMAaHHME B CBS3H C OCYIIECTBIEHHEM IIPHHUMIIOB M
HOpM IIpaBa, MPUMEHNMEIX B BOOPYKEHHOM KOHGIHKTE.

B cBeTe BhunensnoxedHoro Cyr IpHXOMUT K BEIBOLY,
YTO B HauboNbIIEH CTEEHH COOTBETCTBYIOIHM IIpHMe-
HHMBIM -[IPaBOM, HEIOCPEJICTBEHHO PETYIHPYIOIIHM
paccMaTpHUBaeMBIf UM BOIIPOC, ABIAETCH NIPaBO, OTHO-
cAeecs K MPUMEHEHNIO CHIIBI, BOILIOMIEHHOE B YCTaBe
Oprauuzanun O6renuHeHHbIX Hanpif, 1 mpHMeHnMoe B
BOOPY>XEHHOM KOH(MIIHKTE IpaBo, perylIupyrouiee Beme-
HHE BOCHHBIX JeHCTBHMI, Hapaay ¢ TIOOBIMH KOHKPETHBI-
MH JOTOBOpaMH O SIEPHOM OPYXHH, KacaTeJIbHO KOTO-
peIX Cyz MOXeT pelIuTh, YTO OHH MMEIOT OTHOIICHHE K
paccMaTpHBagMOMY BOTIPOCY.

Vhukanvrvle Xapaxmepucrmuxy 10EpHO20 OPYHCUA
(nyHKTEI 35 1 36)

Cyn oTMedaer, 4T0 eMy JiIf NPaBUIBHOTO IpHMEHe-
HMSA K HacTOAIEMY CIIy4ato NpaBoBolf HOPMB! YcTaBpa o
HpHMEHEHHH CHITH H TIpaBa, IPIMEHUMOTO B BOOPYKEH~
HOM KOH(NIHMKTE, B HACTHOCTH T'YMaHHTapHOTO Npasa,
HACTOSATENLHO HeoOXOMMMO YHYHTHIBATE YHHKAIIbHLIE
XapaKTePUCTHKH ANEPHOTO OPYXHA, K B TOM YHCIIE €r0
HOPaXaIoMYIo CIIOCOGHOCTH, €r0 CIIOCOGHOCTH NPHYH-
HATh HEBBIPA3MMEBIE CTpaflaHUA MIONAM M €ro crmocob-
HOCTb HAaHOCHTS YILepO rpAIyITHM NOKOTICHHAM.

ITonoowcenus Yemaea, omHocayuecs K yapose culoi u
ee NPUMEHEHUI0
(myskTet 37-50)

3atem Cyn o6pamaeTcs kK BONpocy O 3aKOHHOCTH HIT
HE3aKOHHOCTH TIPUMEHEHHSA SIEPHOTO OPYXHsl B CBETe
NOJIOXKEHUH YcTaBa, OTHOCAIMXCA K YTpo3€ CHloi Wi
€e TIPUMEHEHHIO.

B nyHkTe 4 cTaThH 2 YceTaBa 3alpelnaerc] NpuMeHeHHe
CMIIbl NIPOTHB TEPPHTOPHANBHOH HEMPHKOCHOBEHHOCTH
HJIH IIOJIMTHYECKOM He3aBHCHMOCTH JXpYroro rocyxapcr-
Ba HIN KaKUM-~IH00 ApyruM o6pa3oM, HECOBMECTHMBIM
¢ neaamu Opranmsannn O6beaHeHHRX Harmii,

TTonoxeHue 0 3aNperieHUH IPUMEHEHIA CHIIBL JOJIXK-
HO PACCMATPHUBATECS B CBETE HPYTHX COOTBETCTBYIOIIHX
nonoxenuit Yerasa, B cratee 51 YcTas npHsHaeT He-
OTHEMJIEMOE TIPABO Ha MHAWBHAYANBEHYIO HWIH KOJIJIEK-
THBHYIO CaMOOGOPOHY, €ClIH IPOH30HAET BOOPYXEHHOE
HananeHwe, KpoMe Toro, 3aKOHHOE MPUMEHEHHE CHIbB
TpeLycMaTpUBaeTcs B cTaThe 42, B cHry xotopoii Coser
Be30macHOCTH MOXeT NpUHUMATh BOEHHLIE NPHHYIH-
TeJIbHbIE MEPHI B COOTBETCTBIH ¢ raBoi VII Verapa.

JTH NOJIOKEHNA He OTHOCATCS K KOHKPETHEIM BHIAM
opyxus. OHH KacaloTcs JI060ro MPUMEHEHHS CHIIBI He-
3aBHCHMO OT HCIIOJI3YEMOI0 OpYXHA. YCTaB He 3allpe-
IaeT M He paspellaeT NPAMOrO NMPUMEHEHHS T06oro
KOHKPETHOTO OPYXHS, BKIIodas AAEPHOE OPYKHE,

OcymecTRIcHHE NpaBa Ha caMOOGOpPOHY, COTNACHO
crathe 51, oOyclOBIMBacTCA BBHIMOJNHEHHEM IIPHHIMIIA
Heo6xomumocTH M copasMepHocTH. Kak saspmn Cyz B
nelte o Jeillcmgusax 80eHHO20 U NONY80EHHO20 XapaKkmepa
6 Huxapazya u npomus nee (Nicaragua v, United States
of America) (I.C.J. Reports 1986, p. 94, para. 176), «cy-
IECTBYET KOHKpETHasi HOpMa, B CHIY KOTOpOM caMo-
060poHa MoXeT IOTpeOOBaTh MPHHATHA TOIBKO Mep,
COpa3MEpHBIX BOOPYKEHHOMY HAMaJEHHIO U Heo6XoIu-
MBIX IS OTBETA HAa Hero; 3Ta HOpPMa YTBepOuiIach B
OOBIYHOM MEXIYHAPOIHOM IIPABEN.



ITpuHIMI COpasMepHOCTH MOXET, TAKHM 06pa3oM, He
HCKIIIOYATh MPUMEHEHHS SHLEPHOTO OPYXHA B LEISIX ca~
Mo0G0opoHH! Bo Beex oberoATenberbax. Ho B TO ke Bpe-
M TIPUMEHEHHE CHITBL — COPa3MEpPHOe, COTIIACHO IIpa-
BOBO} HOpME O caMOOGOPOHE, — IJIA TOT'O UTOBH! OBITH
3aKOHHBIM, JOJDKHO TAaKXE YAOBHETBODATH TpeGOBaHH-
SIM MpaBa, IPHMEHUMOTO B BOOPY)XEHHOM KOH(IIHKTE,
KOTOpO€ BKIIFOYAET, B YaCTHOCTH, NPUHI[AIIEI H HOPMEI
ryManurapHoro npasa. M Cyn otrmevaer, yTo caM Xa-
PaKTep BCeX BHIOB AMEPHOTO OPYXUA U CEPhE3HBIE pUC-
KH, CBA3aHHBIE C HHMH, HX IPUMEHEHHEM, COCTABISAIOT
NIpEAMET JalbHEHIIUX JUCKYCCHHM IO BOIIpOCaM, KOTO-
phI€ CIEAyeT UMETh B BHIY TOCYyJapcTBaM, CUHTAIOMIMM
Mist ce651 BO3SMOXHBIM [IPHMEHEHHE B KAUECTBE OTBETHO-
To yjiapa AJEpHOrO OPYXMA B LIeNAX caMOOGOPOHBI B
COOTBETCTBHH C TpeGOBAHHAMH COPA3ZMEPHOCTH.

0 Toro yTo6E! YMEHBIIHTE MM YCTPAHHTh PUCK He-
3aKOHHOTO HANAJEHHA, TocylapcrBa MHOTAA cooblua-
10T, YTO OHH OONAfaloT ONPENENEHHBIM OPYXHEM JIUIA
TIPUMEHEHMS €T0 C IIeNbI0 CaMO0GOPOHE! IIPOTHB 1060~
ro rocyAapcTBa, HAPYUHMBILETO €0 TEPPHTOPHATHHYIO
HEMIPNKOCHOBEHHOCTh MIH IONHTHYECKYIO HE3aBHCH-
MOCTb. SBidgercs JH COOOMIEHHOE HAMEPEHHE IIpHMe-
HHTb CHITY, €CIIH ITPOU3ORIYT HEKOTOPHIE COORITHS, «yr-
PO30ii» Mo CMBICITY NYHKTA 4 cTaThu 2 YcTaBa, 3aBUCHT
OT pasnuyHbIX (akTopoB. IloHATHA «yrposza» mHiIM
«IIPHUMEHEHHEY CHIIBI, COTJIACHO MYHKTY 4 cTaThy 2 Y-
TaBa, OOBENHUHEHH! IPYT ¢ OPYTOM B TOM CMBICIE, 9TO,
€CIIM CaMO TPHUMEHEHHE CHUIIBI B NAHHOM CIy4Yae He3a-
KOHHO — I10 Kaxo# 651 TO HY GBLIO NPUYHHE, ~ YTPO3a
TIpHMEHEHHMs TaKol CHIBI Takxke OYAeT He3aKOHHOM.
Kopoue rosops, mid Toro utobu Takoe jueitcTBHE GBUTO
3aKOHHEIM, 00BABIEHHAS [OTOBHOCTH FOCYapCTBA ITPH-
6erHyTh K CHJlE JOJKHA OTHOCHTBCSH K IPUMEHEHHIO
CUIIbI, COOTBETCTBYIOIEMY YcTary. Hakonell, HM oJHO
rocyJapCTBO — HE3aBUCHUMO OT TOTO, 3AllMINANC OHO
IOJIUTHKY CIEPXUBAHHUS WIH HeT, — He 3asgsuino Cyny,
YTO GBLIIO GBI 3aKOHHBIM YTPOXKATh ITPHMEHEHHEM CHIIBI,
€CIM NpEAIoJiaraeMoe NMPUMEHEHHE CHIIBI OyfeT Hela-
KOHHBIM.

Hopmbl npasa 8 omrotienuy 3aK0HHOCIMU UMY HE3AKOHHO-
CIM ROEPHO20 OPYHCUA KAK MAK08020
(nyHkTsI 49-73)

PaccMOTpeB Tonoxenus YcTaBa, oTHOcsmMecs K yr-
po3e CHIIOH MM ee mpuMeHeHuto, Cyn ofpaaerca k
[paBy, IPHMEHMMOMY B CHTYallUAX BOOPYXKEHHOI'O KOH-
dmuxra. Cyn mpexne BCero 3aHHMaeTcsi BOTIPOCOM O
TOM, UMCIOTCH JIH B MEXIYHAPOTHOM IpPaBE KOHKDET-
HBbIC HOPMEI, PEryIHpYIOUHe 3aKOHHOCTh UIIH HE3aKOH-~
HOCTDH IIPHMEHEHHSA SCPHOTO ODPYXHS per se; 3aTeM OH
paccMaTpHBaeT BONpOC, NOCTABIEHHHIA Ilepell HHUM B
CBEeTE paBa, IIPUMEHHMOTO B BOOPYKEHHOM KOHGQIIHK-
Te Kak TAKOBOM, TO ECTh B CBETE IIPHHIIUIIOB ¥ HOPM I'y-
MaHHTAPHOTO MpaBa, NPHMEHHMEIX B BOOPYXEeHHOM
KOH(IMKTE, ¥ IIpaBa GeCIIpUCTPacTHOCTH.

ITpuctynas x paccMOTpEeHHIO 5Toi TeMbl, Cym oTMe-
H9aeT, YTO MEXIAYHapOAHOE OOBIYHOE M JOTOBOPHOE
IpaBo He CollepXaT KaKoro-THG0 KOHKPETHOTO Mpes-
TIHCAHUsA, Pa3pellalolliero YIpo3y SANEpHBIM OpYKHEM
160 NpUMEHEHHE SAEPHOTO WIH I060T0 APYroro opy-
XKHS BOOOIE UM B HEKOTOPEIX 00CTOATENBCTBAX, B Ya-
CTHOCTH IIpH OCYIIECTBICHHH 3aKOHHOH caMOOGOPOHEL,
OnHako He CyIIeCTBYeT KakKoro-mu6o IpUHINNA MIH
HOPMBI MEXAYHapOJHOTO IPABA, KOTOPBIE CTABHIN GBI
38KOHHOCTD YTPO3B! AZEPHBLIM MIIH JTOOBIM IPYTHM OpY-
XHEM HJIH €TO NPUMEHEHHS B 3aBUCUMOCTD OT KOHKpET-
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Horo paspemeHus. I[IpakTHka TOCYIapCTB CBHAETEIBCT=
BYET O TOM, YTO HE3aKOHHOCTE IIPUMEHEHUS OIIpeeNeH-
HBIX BUIOB OpYXUdA Kak TaKoBBEIX o0yclIOBIHBaercs He
OTCYTCTBHEM pas3pelleHNs, a, HalpoTUB, hopMyaupyeT-
sl KaK 3alpericHue.

Cym cuMTaeT, 4yTo IPHMEHEHHE SAEPHOTO OpYXKHA
HENb3s pacCMaTpuBaTh Kak OOBEKT KOHKPETHOTO 3a-
NPEIIEHUA Ha OCHOBAaHHH HEKOTOPBIX NONOXEHHH BTO-
poit Taarckoit mexnapanuu 1899 roga, Ilomoxenus,
ABIIAIOIETOCA TIPUIIOXKEHHEM K I'aarckoil KOHBEHIMH
IV 1907 ropa unu XKeHeBckoro npoTtokona 1925 ropxa.
Ao cHX Mop OpYx#e MacCOBOTO YHHITOKEHHA 0O BABIS-
JIOCh HE3aKOHHEIM B CHIIY ITONOXEHHH clienHalbHBIX
TokyMeHToB. OmHako Cyn He HaXOOHT KaKoro-nu6o
KOHKPETHOTO TOJIOMKEHHA O 3aIpPCIUCHUH IIpUMEHEHHS
SMEPHOTO OPYXHUS B JOTOBOpAX, MPIMO 3alpelarolux
MIPUMEHEHHE HEKOTOPBIX BUIOB OpPYXHS MaccOoBOTO
YHHYTOXCHHMA, H OTMEYAET, 4TO, XOTA B ITOCIICTHHE ABa
JecATHIEeTHA OBUIO NMPOBEJEHO OYEHb MHOTO IIEPErOBO-
POB IO SIEPHOMY OPYXHIO, OHH He 3aBEepHIMIHCh CO-
CTaBIIEHHEM [OroBOpa O BCeOOINeM B3alpelleHHH, II0o-
JOBGHOTO KOHBEHUMSIM O GAKTEPHOIOTHYECKOM H XHMH-
YECKOM OPYXXHH.

Cyn oTMe4aeT, YTO JOTOBOPHI, KACAIOIMHECH HMCKIIIO-
YHTENbHO NPUOOBPETCHNUS, IPOH3BOACTBA, O6IagaHHA,
Pa3MelIeHNs H HCIIBITaHHA SACPHOTO OPYXUS, He 3aTpa-
TMBas KOHKPETHOTO BOIpoca 06 yrpo3e ANCPHEIM OpY-
JXHEM WIN €ro NPUMEHEHMs, HECOMHEHHO, CBUAETEILCT-
BYIOT O pacTyulell 03a604YE€HHOCTH MEXIYHapOIHOTO
coobIIecTBa HAJIMIMEM 3TOTO OPYXHs; HCXOAS H3 BHI-
meckasaHHoro, Cyp 3akilfoyaeT, YTO 3TH JOTOBOPHI
MOXHO IO3TOMY paccMaTpHBaTh KaK COTJIALICHHA —
NPEABECTHUKH BCEOOMIEro 3aIpelleHHs IpHMEHEHHS
TaKOTO OpYXHs B OYOyIEM, HO CaMH II0 cebe He ycra-
HaBIMBalolue 3amnpera. YTo KacaeTcd JOTOBOpOB
Tnatemonko ¥ PapoToHra M HX IIPOTOKONIOB, a TAaKKe
3aSBICHHH, CIENaHHBIX B CBA3H C GECCPOUHBIM IIpOAJIc-
HHeM JloroBopa 0 HepaclpocTpaHEHHH ANCPHOTO OpY-
XU, TO M3 3TUX JOKYMEHTOB CIEAYET, YTO:

@) PsZ TOCYRapCTB OGS 3aNHCh He IPUMEHATE ANEPHOE
OpyXHe B KOHKpeTHHIX 30HaX (JIaTuHckoi#t AMepHke,
I0XHO# yacTH THXOTO okeaHa) MIIH IPOTHB HEKOTOPHIX
JpYTHX TOCYAapcTB (TOCyAapcTB, He 00IaalouX aIep-
HEIM OpPYXHEM, KOTOpPHIE ABIAIOTCA yuacTHHKaMu {oro-
BOpAa O HEpACIIPOCTPAaHEHNH ANEPHOTO OpYXKHA);

b) TeM He MeHee jaxe B 3THX PaMKax TOCYIApPCTBa,
obnafaromye SOEPHBIM OpYXUEM, 3apE3EPBHPOBANH 33
co6o¥ NmpaBo NMPHMEHATH ANEPHOE OPYXKHE B HEKOTOPHIX
obcrosATeNnbeTBax; N

€) 3TH OrOBODKH He BCTPETHIM BO3paXKEHHI co cTo-
POHBI YUaCTHHKOB JOroBopoB TiaTenosko H PapoToH-
ra win Cosera Bezonacuocry.

3atem Cyn obpammaerca K pacCMOTPEHHIO MEHKITyHa-
POIHOTO OOBIMHOTO MpaBa, YTOGL! ONpEeIHTE, BHITEKA-
€T JIM U3 3TOTO MCTOYHHKA IpaBa 3alpelieHHe YTPO3BI
SMEPHBIM OPYXHEM HIIH €TO IIPHMEHEHHU.

OH oTMeyaeT cepbe3Hbie pa3HOTNIACHA CpEdH Tocy-
JApCTB-YJICHOB MEXIYHapOIHOro coobmecTsa Mo BO-
Ipocy O TOM, IpecTaBIsAeT JK CoGOH HenpHMEHEHHE
SIEPHOTO OpYXUsA 3a IochedHue S50 ner BHIpaKEHUES
opinio juris. B atux o6croatenscrBax Cyn HE CUMTAeT
BO3MOXHEBIM OTIPENENUTD, YTO TaKad y6exeHHOCTh B
NIPaBOMEPHOCTH 3allpeTa cymectByeT. OH ykxasbIBaerT,
4TO 3HAYMTENBHBIM OONBIIHHCTEOM I'eHepannHOM Ac-
caM6i1eH KaxIbIi rof NPUHMMAIOTCS Pe30TIONHH, KOTO-
PBIE HAllOMHHAIOT O COAEPXKAHMH pe3oMouuH 1653
(XVI) u npeanaraioT rocyfapcreaM-uieHaM 3aKI0OYHTD



KOHBEHIIHIO O 3allpemieHHH IPUMEHEHHS AOEpHOTO OpYy-
KU B MI0OBIX 0OCTOATENBCTBAX, U YTO 3TOT (haKT CBH-
JIETENIbCTBYET O JKeJJaHMH O4eHb GONBINOH YacTH MeXIy-
HApOJHOTO COOOIIECTBA MPEANPHHATE ITyTeM KOHKpET-
HOTO M SICHO BBID2XEGHHOI'O 3alpellcHHAs ITpHUMEHEHUS
ANEpHOTO OPYXHA BaXKHBIH IIAr Ha MYTH K TOJHOMY
AnepHOMY pasopyxkeHmio. IToseneHuio B kauecrpe lex
lata HOpMbI OOBIMHOTO NpaRa, CIELHATBHO 3aMpenialo-
el IpHMEHEHHE AXEPHOTO OPYXXHUI KaK TAKOBOTO, Ipe-
MATCTBYET ITOCTOSHHOE IIPOTHBOPEUHE MEXAY MOSBIAIO-
wieiics opinio juris, ¢ 0HOM CTOPOHH, U Bee elne 3HauH-
TENLHOM MPHBEPXEHHOCTBIO K JOKTPHHE CHEPXHBAHHSA
(B COOTBETCTBHH C KOTOPOMH coxpaHsAeTcs MpaBo NpHMe-
HUTb TAKOE OPYXKHE IIPH OCYINECTBJIEHHH IIpaBa Ha ca-
MOOBOpPOHY B cllydae BOOPYKGHHOTO HallafIeHHd, yrpo-
JKAIOIETO XHU3HEHHO Ba)KHBIM HHTEpecaM 6e3011acHOCTH
rocymapceraa) — ¢ Jpyro.

Meocoynapodnoe 2yManumapHoe npago
(nynxTH 74-87)

He ycTaHOBHB CYIIECTBOBaHHS HOPMBI JOT'OBOPHOTO
npaBa oOilero xapakrepa, Kak M HOpMbl OGBIYHOIO
[IpaBa, CICLHANLHO 3aNpellaloUuX YIpo3y SNEPHBIM
OpYXHEM WIH €ro npHMeHeHHus per se, Cyx 3aTeM pas-
6HpaeT BOIIPOC O TOM, CIeNyeT JIM paccCMaTPHBATH IIpH-
MEHEHME SAEPHOTO OPYXKHS KaK HE3aKOHHOE B CBETE
MPUHLHIIOB H HOPM MEXIyHapOAHOTO T'yMaHHTapHOTO
MpaBa, MPUMEHHMOIO B IEPHOX BOOPYXXEHHOTO KOH-
¢IUKTa, H paBa 6eCIPHCTPACTHOCTH.

Orucas BKpaTIie HICTOPHIO Pa3sBUTHA KOMILIEKCA Ipa-
BOBBIX HODPM, KOTODbIE II€pBOHA4albHO Ha3LIBAIHCH
«3aKOHaMHU M O0bIYassMH BOMHEIY, a TO3AHEe CTANH Ha-
3BIBATHCH «MEKAYHAPOIHEIM T'YMaHUTAPHBIM IIPABOMY,
Cyn 3amevaer, YTO B TEKCTaX, COCTABIAIOMIMX OCHOBY
TYMaHHUTapHOTO IpaBa, cojiepKaTcs CICIYIONHe OCHOB-
HBbI¢ pHHUMIEL, TIepBBIA M3 HHUX MMEET LIENBIO 3AIIHUTY
IPaXXJaHCKOTO HAaCeleHUS M TPaKIaHCKUX OOBEKTOB H
yCTaHaBMBaeT pa3IHIHe MeXIy KoMbaTaHTaMH M He-
koM6atantaMH. I"'ocynapcTBa HHKOIA HEe NOJDKHEI TOJ-
BEpraTh HalaJleHHIO IpaxxJaHCKUX JHI H, CIIeA0BaTEIb-
HO, HEKOTI/Ia HE TOJDKHEBI IPUMEHSATD OPYXXHE, HCTIONb30-
BaHHEe KOTOPOTO He MO3BOJNAET IMPOBOIHTH DPA3NTHYUHE
MEXIY IpaXHIaHCKHUMH H BOGHHBIMH HensaMu. CormacHo
BTOpOMY INPHHIMILY, 3alpelacTcs MPHYMHATD HINHII-
HHE crpajaHus xoMGaTaHTaM; OH COOTBETCTBEHHO 3a-
MPEIAET MIPUMEHEHHE OPY)XHA, IIPHYHHSAIOMErO UM Ta-
KO Bpeq 1win GecliellbHO YCyryonaromee HX CTpaJatHs.
JeHcTBYsS cormacHo 3TOMY BTOpOMY NpPHHUMITY, LOCY-
JapcTBa He JOJDKHBI MMETh HEOI'PaHHUEHHYIO CBOGORY
BrIGopa cpeAcTB B OTHOIICHMH TIDHMEHAEMOTO HMH
OpYXHA.

Cyn Takke cCLIagTCs Ha KJay3yny Maprenca, KoTo-
pas Bnepssle Oplia BKIOueHa B I'aarckylo KOHBEHIIHIO
II 1899 ropja, xacalmIylocd 3aKOHOB H 0OBI9aEB CyXO-
NYTHOH BOMHBI, M KOTOpas oka3anach 3((EKTHBHBIM
CPEICTBOM pemeHHs npolieM, BOZHHMKIIHX B CBA3M CO
CTPEMHTENBHBIM pa3BUTHEM BOoeHHOM TexHHkH. CoBpe-
MEHHBIA BapHaHT 3TOM Kay3yibl H3IIOXKEH B IYHKTE 2
crathu 1 JlonomuutensHoro nporokona I 1977 roxa,
KOTOPEIH TJIaCHT:

«B ciyuasx, He oXBaueHHBIX HacTosmuM IIporoko-
JIOM WIIH JPYTHMH MEXITYHAPOSHBIMH COTJIAIICHHAMH,
rpaXIaHCKue JIMIa # KOMOaTaHThl OCTAlOTCA IO 3a-
IMHTOM U B chepe NpaBOMOYHS IPHHIHIIOB MEXAYHa-
POIHOTO Npapa, BHITCKAIOIHNX M3 OOIIENPH3HAHHBIX
065IuaeB, MPUHIKIIOB T'YMAHHOCTH H M3 TpeGoBaHMH
061IeCTBEHHOT'O CO3BHAHHUS?.
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B pesynpTaTe MMpOKOH KOU(HKALMH TYMAHATAPHOTO
[paBa H MacIITa60B NPHCOETUHEHUS K 3aKIICUCHHBIM B
CHIIY 3TOTO XOTOBOPaM, a TaKxe IOTOMY, 9TO OTOBOPKH
O IeHOHCAI[MH, MMEBIOMECT B KOAUGUKAIIHOHHBIX JO-
KYMEHTaxX, HUKOrda He NPUMEHSIINCh, MEeXIyHapOIHOe
COOBINECTBO MOJYYHIO BO3MOXHOCTB MOJIB30BATHCA
CBOJOM JOTOBOPHEIX HOPM, 3HAYHTENbHOE GONBINHHCT-
BO KOTOPEIX Y€ CTallo HOpMaM# OGBIYHOTO IpaBa H
KOTOpBIE OTpaXXaroT o6UIeNpH3HAHHbIE T'yMaHHTApHEIE
IIPUHUHILL. DTH HOPMBI YCTAHABJIHBAIOT NpaBHaa Hop-
MAIILHOTO IIOBEReHHMs M o0pa3 feHcrBuif, KOTOPBIX
JOTDKHE [IPAIEPKHBATHCA TOCYAapCTBA.

O6pamasce K BOIpocy O MPUMEHHUMOCTH NMPHHIIHIIOB
H HOpM T'yMaHHMTapHOTO IpaBa K BO3MOXHOH yrpose
AIMEpHBIM OPYKHEM MM ero npuMeHerus, Cyn oTMmeda-
€T, uTO AAEpHOE OpyXHe OBLIO H306peTEHO IoCle TOTO,
KaK yXe NOABHIOCH GONBIIMHCTBO NPHHIMIIOB U HOPM
IYMaHUTAPHOTO IpaBa, NPUMEHMMOIO B MEXIyHapou-
HOM KOH(IHKTe; Ha KOH(epeHuusx 1949 u 1974-1977
TOOB PAacCMOTPeHHE BONpoca 06 3TOM OpYKHH ObIIO
OTJIOXEHO; YCTAHOBIIEHO, YTO MEXIY ANEPHBIM OpPyXH-
€M U BCEMH BHMAaMH OOGBITHOTO BOODYXCHHMSA HMEETCA
KOJIMIECTBEHHOE M KauyecTBEHHOe panuure. ORHaKoO,
o Muenmo Cy/ia, M3 3TOr0 Hellb3A 3aKNIOIHTh, 4TO 06-
HIeNpU3HAHHBIE [TPUHIKNE H HOPMBI TYMaHHTaPHOI'O
[paBa, NPUMEHHUMEIE B TEPHOA BOOPYKEHHOIO KOH-
¢nuKTa, He TMPUMEHHMBI K fepHoMy opyxuio. Takoe
3axJIIOYEHHE TIPOTHBOpEIwIo Obl caMoil CyTH T'YMaHH-
TAapHOTO XapaKTepa YKa3aHHBIX MPaBOBLIX TIPHHIIHIIOB,
KOTODBIM TIPOHH3aHO BCE NMPABO BOOPYXEHHOTO KOH-
(IHKTa M KOTOPHIH PACIPOCTPaHACTCA Ha Bce QOPMEL
BOEHHEIX JeHCTBUIL M BCE BHUOBI OPYXUs NMPOULIOTO, Ha-
croaumero u Gymymero. B 3Toi CBA3M IpeACTaBIAETCA
Ba’XHBIM, YTODBI TE3UC O HENPHMMEHEHHH HOPMBI T'yMa-
HHTApHOTO IIpaBa K HOBLIM BHIAM OPYXHS H3-32 HX
HOBHM3HEI HE BEIIBHIAJICA B XO[€ HBIHEIIHETo CyXOIpo-
H3BOJICTBA. ‘

Ipunyun Gecnpucmpacmuocmu
(nyHxTH 88 1 89)

ITo MueHmo Cyna, MexXIYHApOIHOE MPaBO HE OCTaB-
JAET COMHEHHH B TOM, 9TO, KaK M NPHHUMIILI TYMaHH-
TAPHOTO Mpasa, IPHMEHHMBIC B IIEPHON BOOPYXECHHOTO
KOH(IMKTA, NPHUHUMN GECIPHCTPACTHOCTH, KOTODBIH,
KaKOBO OBl HH GBLIO €ro cofiepXaHue, HOCHT (hyHaaMeH-
TaNbHBI XapaKTep, aHAJIOTHYHBIH Xapakrepy TyMaHH-
TapHBIX IPUHIMIIOB U HOPM, TIPHMEHHM (IIpH YCIOBHH
coOmIoneHNs COOTBETCTBYIOUWIMX IIOJIOXEHHH YcraBa
Opraumsanuun O6senuHeHRBX Hanpit) Ko BceM Mexny-
HapPOIHEIM BOOPYXEHHBIM KOH(IMKTAM HE3aBHCHMO OT
TOTO, KaKOM BHI[ OpYXHs MOXET OBITL HCIONB30BaH.

Bui8odbi, komopsie DoncHsl Obimb COETAHbL U3 nPUMEHU-
MOCMU  MeNCOYHAPOOHO20 ZYyMAHUMAPHO20 npasa u
npunyuna Becnpucmpacmuocmu : '

(nynkte1 90-97)

Cyn 3aMedaer, 4To, XOTA NPUMEHMMOCTD IIPHHIIMIIOB
M HOPM T'yMaHHTapHOro NpaBa W NpuHnuma Gecrpu-
CTPACTHOCTH KO BCEM BHIAM OPYXHiA IIOYTH He OCIapH-
BaJIach, BHIBOJBI, CHENaHHBE U3 3TOrO (akTa, BCE XKe
NPeICTaBIIAIOTCS CIOPHBIMH.

CornacHo OfHOMN TOYKe 3peHHs, TO OOCTOATENBCTBO,
49TO NpUMEHEHHE ANEPHOrO OPYXHS TOANANACT IOX
NOJIOXKEHHA TPaBa BOOPYXEHHOTO KOHQIMKTA M pery-
JIUPYETCA MM, He OOS3aTENBHO O3HAUAeT, YTO TaKoe
MpHMEHEHYe YIOMAHYTOTO OPYXKHS 3ampelleHo Kak Ta-
KoBoe. CoTllacHO IpyroMy MHEHHIO, TPUMEHEHHE aAep-



HOTO OpYXWA BBHIY €ro HeH30EKHO HEH3OHpPATEIbHBIX
MOCIEACTBHI HUKOUM 06pa3oM He MOXeET GBITh COBMEC-
THUMO C IPHHIMIIAMH H HOpMaMH F'YMaHHTapHOTO NpaBa
H NO3TOMY 3amnpemiaercs. AHAJIOPHYIHOE MHEHHe OBLTO
BHIDaXCHO B OTHOIICHWH IIOCHENCTBHIf pealn3aiHy
npuHumuna OecnpucrpacrHoctH, IlosToMy TaHHBIN
MPUHLMII, KaK U [IPUHIUNE 1 HOPMBI TYMAaHHTapHOTO
IpaBa, paccMaTPHBAJICA HEKOTOPHIMM KaK HCKIIOYaro-
myi PUMEHEHHE OPYXHA, TOCIEICTBHA KOTOPOTo Npo-
CTO HEBO3MOXKHO YOEpKaTh B MpeAeiax TeppUTOpHH
NpOTHBOOOPCTBYIOIMHX FOCYAPCTB.

Cyn oTMedaeT, 4TO BBHMY YHHMKAJIBHBIX XapaKTepH-
CTHK HJIEPHOro Opyxms, 0 KoTophix Cynm yxe roBOpHI
paHee, IpUMEHEHHE TaKOro opyxus (hakTHUECKH Ipen-
CTaBJIAETCSA BPAI JIH COBMECTHMBIM € COOITIOIEHHEM Tpe-
6oBaHuii npasa, IPHMEHUMOTO B IIEPHOJ BOOPYKEHHO-
ro kKOH}nukTa. TeM He MeHee OH CUMTAET, YTO He pacro-
Jaraer JOCTATOYHBIMM JaHHBIMH, TIO3BOJAIOIIMMH C
TIOJHOH ONPENeJICHHOCTBIO CAENATh BHIBOX O TOM, YTO
TIPHMEHEHHE AJEPHOrO OPYXKUA HeH30EKHO TPOTHBOPE-
quio Obl NMPHHLHIAM M HOpMaM INpaBa, MPHUMEHHUMOTO
IpH JMIOOEIX 06CTOATEILCTBAX B MIEPHOL BOODYXEHHOTO
xoHduukTa. Kpome Toro, Cyx He Moxer abcrparmpo-
BATHCA OT OCHOBOIOJIATAIOIIEro TpaBa KaXkKoro rocy-
JApCTBa Ha BBDXHMBAaHHE H, CIEOBATENbHO, €ro IpaBa
NpHOErHyTh K caMoo0OpOHe B COOTBETCTBHH CO CTaThel
51 VYcraBa, Korma peus HIET O ero BEDkuBaHuH. He
MOXET OH Tak¥e HTHOPHPORATH NPAKTHKY, HMEHYEMYIO
«MOJIMTHKOM CHEPXNBAHUA», KOTOPOH B TeuecHHE MHO-
THX JI€T TpHIECPXUBAETCA 3HAUHTENbHAS YACTh MEXIY-
HapoOJHOro coo0IecTBa.

Takum o6pa3oM, C yHeTOM HBIHEIIHETO COCTOSAHUSA
MeXAYHApOJHOIO NpaBa, paccMoTpeHHoro CyIoM B Ie-
JIOM, H H3BECTHBIX €My (aKTHYECKHMX OOCTOATENLCTB
Cya HOMXeH 3aMEeTHTh, UYTO OH HE MOXET HpHHTH K
OKOHYATEJIbHOMY BHIBOLY O TOM, ABJIAETCA JIM 3aKOH-
HBIM MM HE3aKOHHBIM NPHMEHEHHE SNEPHOTO OpPYXHA
rocylapcTBOM B SKCTpeMaNbHBIX 06CTOATENLCTBAX ca-
M0OGOpOHEI, XOTAa peYb HAECT O CAMOM BEDKHBaHMH
rocyfapcraa. :

Obfsa3zamenscmao nposecmu nepezogopel 0 A0ePHOM paso-
DYyarceruu :
(rynkTH 98-103)

YuuTeiBas 9pe3BblYaifHO CIIOXKHEIE BONPOCH, BO3HH-
Ka1ollye NpH pelieHuH mpolIeMbl MPUMEHHMOCTH fIpa-
Ba B OTHOIIEHHM TIPHMEHEHHS CHIIEI — H IIPEXIE BCETO
ANEPHOTO OPYXHA ~— B TIEPHOA BOOPYXKEHHOTO KOH-
¢dumkTa, Cyn cunTaer HeoOXOXUMBIM H3YyUHTB €Ille OXHH
acneKT IOCTaBIEHHOTO NEpel HUM Bonpoca, paccMart-
pHBaeMBli B 60J1ee IMMPOKOM KOHTEKCTE,

B xoHewHOM cyeTe Ha MEXTYyHapOIHOM IIpaBe M, CO-
OTBETCTBEHHO, CTAGHIBHOCTH MEXIYHAPOIHOTO MOPAX-
Ka, KOTOpbI OHO NMPH3BAaHO PeryIHpOBaTh, HETATHBHO
CKA3BLIBAIOTCA TIOCTOAHHBIE PACXOXIECHHA BO MHEHHAX
IO TIOBOXY NpPaBOBOTO CTaTyca TaKOTO CMEPTOHOCHOIO
OpYXHSH, Kak snepHoe. CIegoBaTelbHO, BaXXHO TOJIO-
XHTb KOHEIl CIIOXMBIIIEMYCH TIONOMXEHHIO el MO-BHIH-
MOMYy, HaHGoliee NOAXOMAINMM CPeICTBOM HOCTHXEHHSA
TAKOTO pe3ylbTaTa ABIAECTCA HaBHO 06elmaHHOe BCeoO-
lIee AAEPHOE pa3opyKEHHUE.

B atux obcrosrenbcrpax Cyln NMOHMMaeT BCIO Bax-
HOCTB NPH3HAHHA H3I0XKEeRHOTO B cTaThe VI lorosopa
O HEpacIpOCTPAHEHHH SIIEPHOTO OPYXKHA 06A3aTENBCT-
Ba BECTH B Jyxe No6poit BONM HEperoBOphl O ANEPHOM
pasopyxkeHud. FOpuandeckoe 3HadyeHHe 3TOro obm3a-
TeNIbCTBa BBIXOJUT 32 PaMKH IPOCTOro 06A3aTelIbeTBa
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JOJDKHOTO TIOBECHHUA; coIepiKameecs B CTaThe 0bs3a-
TENBbCTBO ABJIAETCA 06A3aTENbCTBOM HOCTHXKEHUSA TOY-
HOro pe3ynbTaTa — SIIEPHOTO pa3OpYKEHHS BO BCeX
ero acnexTax — IIyTeM IPHHATHA KOHKPETHOIO Kypca
MOBENCHHSA, 2 HMEHHO BEIEHUSA IEPErOBOPOB IO 3TOMY
BOIIpOCY B TyXe Ko6poii Bony. 310 ABOIHHOE 0bA3aTENB-
CTBO BECTH H 3aBEPIIMTD NIEPErOBOPH (PopMaIbHO Kaca-
ercs 182 rocymapcre — y4acTHHKOB Jlorosopa o Hepac-
NpOCTpaHEHNH ANEPHOTO OPYXKHUA, HIIH, APYTUMHU CIOBa-
MH, 3HAYMTENBHOrOo OONBUIMHCTBA MEXIYHapOIHOTO
coobumiecrea. JeficrBUTenbHO, M06as pealucTHUHAS Mo~
MBITKA OCYIIECTBUTEL BCeoOIee U OJTHOE pa30pykeHHE,
ocobeHHO AlepHOe pa3opyxeHue, TpebyeT CoTpyAHHYe-
CTBa BCEX rOCcyJapCTB.

* *

Haxoneu, Cyn nog4epkuBaeT, UTO €ro OTBET Ha BO-
npoc, MOCTaBJIeHHEIA iepen HUM I'enepanbHo#t AccaM6-
Jeeii, ONMMpaeTcs Ha COBOKYMHOCTh paHee H3IOKEHHBIX
CymoM NpaBOBbIX OCHOBaHuH (yHKTEI 20-103), Kaxmoe
H3 KOTOPBIX CIIENYET PacCMaTPHUBATh C YYETOM JIPYIHX.
HexoTopsle M3 NpPHBEACHHBIX OCHOBAaHWUH HE TaKOBBHI,
4yTo6OBl 06Pa30BHIBATh IpenMET (HOPMANbHEIX 3aKIIIoYe-
HMi, COlepXXaIUXCA B TMOCICTHEM IYHKTE KOHCYIbTa-
THBHOTO 3aKJIIOYEHHS, TEM He MeHee OHH, 110 MHEHHIO
Cyna, COXpaHIOT BCe MX 3HaYEHHE.

3asnenenue Ilpedcedamens Bedsicayu

VYka3aB, uro nyHkT E mocraHoBnsomed 4acTu Obn
MIPUHAT CEMBIO rOJIOCAMH IIPOTHB CEMH IIPH €r0 pelaro-
meM ronoce, Ilpencenatens bemkayn BHauase nogyepK-
HyJ1, uto Cya H3ytan Aejo o4eHb TIATEIbHO U IIPOABIII
YYBCTBO BEICOKO} OTBETCTBEHHOCTH, NPHCTYNIHB K pac-
CMOTPEHHIO BCEX acIieKTOB GIIOXHOTO BOIIpOCa, OCTaB-
neHHoro mnepex HuM I'eHepanbHOM AccaMbreeit. On
ykasal, yto Cyn, TeM He MeHee, DOKeH OBUI ycTaHO-
BHTB, YTO IIPH HBIHEITHEM COCTOSSHHH MEX/TYHAPOXHOTO
NpaBa 3TOT BOIIPOC HOCHT TaKoi xapaxrep, uro Cyn, k
COXAJICHHIO, HE MOXET JaTh Ha HEro YeTKOro OTBETa.
Flo ero MHEHHIO, BHIHECEHHOE TaKUM 0Opa3oM KOHCYJIb-
TAaTHBHOE 3aKJIIOYEHHE MMeeT Mo KpaitHeit Mepe To Koc-
TOMHCTBO, YTO TOBODHT O HECOBEpPINEHCTBE MEXKIyHa-
POIHOTO NpaBa M MpeIaraeT rocyJapcTBaM HCIpaBUTh
MOJIOKEHHE.

C rtouxu 3peuns Ipencematens Bemxayy, ToT ¢akT,
yto Cya He cMOT MOHTH Jalpllle, KHH B KOEH Mepe He
CIEAYET MCTOJIKOBBIBATH KaK OCTABIAIOMUN OTKPBITBIM
MYTH K TMPU3HaHHIO 3aKOHHOCTH YIPO3bl SNCPHEIM OPY-
XKHMEM WIH €ro NpHMeHeHUs». ITo MHeHuio bemxkaywu,
Cyn BCero JIMIIL OTMETHJI CyIIecTBOBaHHE IMpPaBOBOIL
HeonpeIeleHHOCTH, 3aMETHB, YTO I'OJIOCOBAHHE YIICHOB
Cyna no nyHkTy E nocraHoBnsionmeH 4acTH He oTpax<a-
€T KaKOro-IM60 pasfeneHus 1o reorpacduaeckoMy NnpH-
3HAKY, OH MPUBOXUT NPHUUHHBI, KOTOpPhIE NOGYININ €ro
oodpuTs 3akmoucuue Cyna.

C sTol nempio OH BHaYalle NMOMYEPKHYI OcOBEHHO
B3BENICHHBIH XapakTep MeXIyHapOXHOro IpaBa, KaK U
METOHbI, pa3paboTaHHbIe MJIA €ro MPHMEHEHHA BO BeeX
obcroaTenbcrBaXx. IOBOpsS KOHKpETHEE, OH 3aKIIIOYHII,
YTO «HOIMOMY CAM XapaKmep 3mMo20 C1eno nopaxicarue-
20 yenb opyaCcus oxkasvleaem Oecmabunusupyowjee 603-
deiicmeue Ha 2yMaHumMapHoe npago, KOMopoe pezyaupyem
Ppasnuyenue npumMensemMoz0 euda opysicus. Aoepnoe opy-
JCue, KOHeuHoe 310, Oecmabuiusupyem zymanumapHoe
npaso, Komopoe RENAEMCA Npasom Mmewvuiezo 3na. Ilo-
IMOMY CYIECcMEO8ane A0ePHOZ0 OPYIHCUA — IMO 6bI30E



CAMOMY CYU4eCmB06AHUI0 2YMAHUMAPHO20 npaea, HE 'O~
BOPA YXKE O JOJIIOCPOYHBIX INOCICACTBHAX HAJHYHA Ta-
KOro OPYXH, BbIpaXKaloIHXCA B IIPHYHHEHHH Bpcla
Opr)l(alOIllCﬂ YEIIOBE€Ka cpene, MHOIb IIPH COXpaHCHHH
l(OTOpOﬁ MOXeET OBITH OCYIIECTBIICHO Npaso HA HCU3HLY.

Kaxk nonaran Ilpeacenatens Bemxkayn, «camoobopo-
Ha, ecllH OHa OCYIIECTBJIEHAa B 3KCTPEMAJIbHBIX 06cTOA-
TENBCTBAX — KOTAa peub HACT O CAMOM CYIECTBOBAHHH
rOCYAapCTBa, — HE MOXET CO3/aBaTh CHTYAlHIO, B KO-
TOPpOIi rocy1apcTBo ocBoboxkaaer cebs oT coboneHH
«HEHAPYUIHMBIX» HOPM MEXTYHAapOTHOIO IyMaHHTAPHO-
ro npasa». ITo ero MHeHuIO, 66110 61 B BHICIIEH CTene-
HH onpoMeT4HBO 6e3 KonebaHHA OTAaBaTh BEHDKHBAHHIO
rocyapcrsa 6oliee BHICOKMIi IPHOPHUTET, YEM BbDKHBA-
HMIO CAMOTO 4eJIOBEYECTBA,

ITockonbky xoHeuHOH enbio Moboro AeicTBHs B 06-
JIACTH AIEPHOTO OPYXUS SBIMIETCH ANCPHOE pasopyKeHHe,
ITpencenatens Bemxayw B 3aKiiovMeHHMe MOTYEpKHBAET
Ba)XHOCTB 06A3aTENBCTBA, YTO, KCTATH FOBOPA, MIPH3HAET
u Cyn, BecTH B [ryxe Jo6poit BoJIM NEeperoBopsl o Auep-
HOM pa3zopyxeHnH. OH CUHTaeT, CO CBOEH CTOPOHEI, 4TO
MOJKHO BBIMTH 32 paMKH BBIBOJOB, KOTODEIE B 3TOM OT-
HomeHuu caenan Cya, 1 3asBUTh, YTO «(paKkTHUECKH Cy-
MECTBYET ABOiHOE 0Omiee 06A3ATENBCTBO, HMEIOTIEE CHITY
erga omnes B OTHOIICHMM NMPOBEACHHA NMEPETOBOPOB B
Zyxe no6poit BOJIM U JOCTHXEHHA KOHKPETHOTO pe3ylib-
TaTa»; IPYrHMH CIOBAMH, YYHTHIBad, 110 kpaiHeil Mepe
¢OpMANBHO, €IHHOAYIIHYIO MOIIEPXKKY 3Toil uemH,
_ IaHHOe 0643aTeNbCTBO B HACTOAIIEE BpeMd, 110 €ro MHE-
HHIO, TIONYYHIO CHITYy HOPMBI 0OBIYHOIO NIpaBa.

3anenenue cydvu Xepyeaa

Cynbs Xepriier B CBOeM 3asABJIIEHHM BBICKa3bIBAET MHE-
HHe, YTO B KOHCYJbTAaTHBHOE 3aK/IIOUeHHe MOrna OBITh
BKJIIOUEHa §oJiee TOYHO cHopMyIHpOBaHHAf PE3IOMH-
pylollias OLiEHKa HBIHEIIHErO0 COCTOSHHMA MEXIYHapo[-
HOro IpaBa B TOM, YTO Kacaercs Bolpoca o6 yrpose
ANEPHEIM OpYXXHEM M €ro NPUMEHEHH «ITpH JIIo6BIX 06-
crofiTenbeTBaxy. OH ToJIocOBal 3a KOHCYJILTaTHBHOE
3aKJII0UEHHE, H B YacTHOCTH 3a NoAnyHKT E mynxra 105,
TAK KaK HE XOTeJ BbIpaxkaTb HecoIllacHe ¢ OOJIBOINM
YHCIIOM BHIBOAOB, KOTOPbIe ObUIM H3/I0XEHBI H BKJIIOYE-
Hbl B KOHCYJIFTATHBHOE 3aKJIIOUEHHE H KOTOPHIE OH NOJ-
HOCTBIO NIOJZIepXKUBaET.

3asenenue cyovu Llu

Cynes Lu romocosall 3a MyHKTH IOCTAHOBJIAIOMICH
4acTH KOHCYJIbTaTHBHOrO 3aKimiodenuns Cyma. OxHako y
HEro ecTb OFOBOPKM OTHOCHTEJIBHO TOli POJIH, KOTOPYIO
Cya OTBOAMT NOJHTHKE CACPKUBAHHUA NpPH OIpefene-
HHH ¢aKTa CylIeCTBOBaHHSA HOPMBI OOBIMHOIO TpaBa,
Kacaolneiics NpUMEeHEHH SIEPHOTO OpYXHA.

ITo ero MHenmIo, «AmepHOE CAEPKHUBAHUE» — 3TO MH-
CTPYMEHT TOJNHTHKH HEKOTODHIX 0ONajaloliuXx AOep-
HEIM OpYXHEM TocyAapcTB, KOTOPOH OHH — IIpH IOJ-
JepXKe rocyAapcTB, COTNAMIAIOIIMXCA Ha 3allMTy HX
ANEPHOTO 30HTHKA, — MPUAEPKUBAIOTCH B CBOHX OTHO-
IIEHMAX C JPYTHMH TrocyJapcTBaMi. OTa MpaKTHKa Ha-
xomurca B chepe MexAyHApOAHOMH MOTHTHKH M HE HMEET
IOPUIUUECKOrO 3HA4YEHHA ¢ TOYKH 3peHHA ¢GopMHpoBa-
HMsI HOpMBI OOBIMHOTO NMpaBa, 3ampelnalomnteii mpHMeHe-
HMeE AIEPHOTO OPYXMs Kak TaKOBOTO.

Bou10 651 BpAA 1M COBMECTHMO € cynebHON $yHKUHeH
Cyna, ecnmn 661 Cyx npH onpefeleHMH HOPMBI CyleCT-
BYIOIIlETO NpaBa, peryjaupylomeit NpUMeHeHHe OpYKHA,
JOJDKEH ObUI YUUTEIBATD «TIOJIMTHKY CACPXHBaHHUA»,
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KpoMe Toro, ocTaBlsis B CTOPOHE XapaKTep MOJHTH-
KM CHEpXHBaHMA, CIEAYeT YKa3aTh, YTO TOCyHapcTBa,
MPHAEPXHUBAIOIHECS TOMUTHKHY CHEPXUBAHHA, XOTA
OHH SHBIAIOTCA ABTOPUTETHBIMM M MOTYINECTBEHHBIMH
YjIeHAMH MeXIYHAPOJHOTO cOO0INecTBa # MIpaloT Bax-
HyIO pOJib B 00JNIaCTH MeXIYHApOAHOH NONHMTHKH, OT-
HIOb HE COCTABIAIOT GOIBIIYIO YaCTh WIEHOB MEXIYHa~
pomHoro coobmecTsa,

Kpome Toro, cTpykTypa coobliecTBa rocyfapcrs no-
CTpOeHa Ha TIPHHIMIE CYBepeHHOTO paBeHcTBa. Cyn He
MOXET pacCMaTpUBaTh TrocyfapcTBa, obmafaronue
AMEPHBIM OPYXHEM, H MX COIO3HHKOB C TOYKHM 3DCHHA
MaTepHaJIbHOM CHIIBI, a CKOpee JXOJKEH IIPHHHMATh HX
BO BHHMAaHHeE ¢ TOUKH 3pEHHA MEXIYHApOJHOTO IIpaBa.
JIo6oit HeHamIeKamUHA yNop Ha NMPaKTHKY 3THX MaTe-
pHANBLHO MOTYIECTBEHHBIX FOCYAapCTB, COCTABIIANOIIHX
He6OMBINYIO YaCTh WIEHCKOIO cocTaBa coobmiecrsa ro-
CyZapcTB, He TOJIBKO NPOTHBOPEUMI OBl TIPHHLMITY Cy-
BEPEHHOr'0 paBEeHCTBA roCyJapcTB, HO K TOMY X¢ elle
6onbe 3aTpyAHILI OB HINIOXKEHHE TOYHOTO U NpaBHIlb-
HOTO MHEHHS O CYINECTBOBAaHMH HOPMBI OOBIMHOTO IIpa-
Ba, Kacalolerocsa NpUMeHeH s IEepHOTO OPYXHA.

3ansnenue cyovu Bepewjemuna

B cBoeM 3aspineHMH cyapi BepemeTuH OOBACHAET
NPHYHHBL, MOOYIUBLIME €ro0 FOJ0COBaTh 3a MYHKT 2 E
MOCTAHOBIAIOIEN YaCTH, KOTOPHIK MOJBOIHUT K BBIBOIY
o HepemnTensHOCTH Cyna. ITo ero MHEHHIO, BBITOJIHSA
KOHCYJIbTaTHBHYIO Npouenypy, korga Cyzny mpemnara-
eTcA He pa3pelllaTh CYIIeCTBYIOIIMHA CIop, & yKa3aTh
IIpaBOBble HOPMBI B COOTBETCTBHH C IIPMHATHIM UM pe-
menneM, Cyr MOXeT He NpEANPHHHMATDH IONBITKH
BOCIIOJIHHTB TOT HJIM MHOM NpoGen WM ynydIliMTh He-
coBepIIeHHYIO HopMy nipaBa. Henbas ocyxiats Cyn 3a
HEPEIIHTENLHOCTh WIH YKIIOHYMBOCTB, €CIH NPpaBo, B
OTHOIIEHHH KOTOPOro OH NPH3BaH BHICKA3aTh CBOE CY-
KIEHHE, CAMO HEZOCTATOYHO COBEPILIEHHO.

Cynps BepemeTHH CUNTAET, YTO KOHCYILTaTHBHOE 3a-
KIIIOUeHHE aJIeKBaTHO OTPaXaeT COBEPIIEHHYIO IIpaBo-
BYIO CHTYallHIO M omnpejender HaubGolee NMOXXOAMIUE
CpeACTBa, JUIA TOrO YTOGH! MONOKHTD KOHEI CYIECTBO-
BaHMIO JIOOBIX «CEpBIX 30H» B NIPABOBOM CTaTyce Anep-
HOTO OPYXHAL.

3assnenue cyovu Peppapu bpaso

Cynpsa ®eppapu BpaBo coxaneer, uro Cyn npous-
BOJIFHO TOMENMI HA JBE KaTerOpMH MHOTOYHCICHHBIE
pesomounn [eHepaneHo#t Accambiien, Kacaromuecs
AMEPHOTO OpYXHA. JaHHBIC PE3OMIOIMH ABIAIOTCA OC-
HOBONONIATaIONMMH. DTO OTHOCHTCA K pesotonnn I (1)
oT 24 suBapsa 1946 rofa, koTOpas BIOIHE ONPEACICHHO
YKa3bIBaeT Ha TOPXKECTBEHHOE 0OR3aMenbCmeo JTUKBHIU-
pOBaTh BCE BHZIB AREPHOTO OPYXKHUA, HATTHIHE KOTOPOI'O
B BOEHHBIX apceHayaXx ObUIO OOBABIEHO HE3AKOHHBIM.
Hauapmasics BCKOpe Ioclie 3TOT0 X0JIoAHaA BoiiHa Boc-
[PeNATCTBOBaIa pa3paboTke NMOHATHA HE3AKOHHOCTH,
HO TIOCIYKHJIa TOBOJOM K CO3TaHHIO KOHIUENIMH Alep-
HOTO CHEpXHBAHMA, KOTOpas He umeem npasoeoz2o 3Ha-
venus, Teopus coepxuUBaHUA, XOTS OHA H NOPOAMIA
COOTBETCTBYIOMYIO TPAKTHKY OONajalolliMX SACpHBIM
OpYyXHEM TOCyIapcTB H MX COIO3HHKOB, He IIpHBENa K
CO3JAaHUIO IOPHAMYECKOH INpPaKTHKH, KOTOPag CIYXHT
OCHOBOM MepBOHAYANIEHOFO (GOPMHPOBAHHA MEXIYHa~
pomHoro obmiyad. Kpome Toro, oHa cnocobcreoBana
YBEIHUEHHIO pasphiBa MEXIY MyHKTOM 4 cTaThd 2 Yc-
TaBa M crarbeit 51.



Cyxn momxeH GBUI NMPUCTYNIHTh K KOHCTPYKTHBHOMY
AHAJIN3Y 3HAYECHHUS pesomoumit I'eHepanpHOit AccambiieH.
Onu ¢ caMoro Hayana crnoco6CcTBoBalH (QOpMHPOBA-
HuIo Gopmbl, 3anpemaroeit saepHoe opyxue. Teopus
CAEPXUBAaHUS PHOCTAHOBMAA Pa3paboTKy 310t HOPMBI
H XOTs 3Ta TEOpHs CTalla MPENATCTBHEM K ocyujecmene-
HUi0 TIONIOKEHUSA O 3allpellleHHH AMEPHOTO OpYXKHS, TeM
HE MeHee «IIpocToe» 3aflpellleHHe OCTAJOCh HEM3MEH-
HBIM H MPOJOKAaeT MPHHOCHTH CBOM PEIYNBTAaTHI, IO
KpaiiHelt Mepe B OTHOIIEGHHH GpeMEHH MOKa3LIBaHHA,
3aTPYAHAA ONPABIAHUA AOEPHBIMH IepKaBaMH IOIHTH-
KH, IPOBOJHMOI HMH B paMKaX TEOPHH CACPXHUBaHHA,

Ocoboe muenue cyowu Tuitoma

O6xyMaB BOIIpOC O MOMYCTHMOCTH NPOCEGE OTHOCH-
TENBHO BBIHECEHHS KOHCYNBTATHBHOIO 3aKIIOYEHHUA, Cy-
Ibs ['MiloM BHauyajle BBIpakaeT COIIaCHE C BBRIBOJOM
Cyza OTHOCHTEIBHO TOTO (pakTa, YTO STEPHOE OPYXKHE,
KaK ¥ BCE BHABL OpYHA, MOXET OBITh IPUMEHEHO TONb-
KO TIPH OCYINECTBJIEHHH IpaBa Ha caMOOGOpPOHY, IpH-
3HaHHoro craTthed 51 YcraBa. C apyroif cTropoHbl, OH
3asBJIACT, UTO HE COMHEBAETCA B IIPUMEHUMOCTH Tpaju-
IIHOHHOTO T'YMaHUTapHOrO MpaBa K MCIOJIb30BAHHIO —
H IIpeXx[e BCEro K yrpose MCNONb30BaHUA — AXEPHOro
opyxus. OIHaKo, NMPONONKAET OH, Y Hero HET HHOTO
BbIGOpa B 5TOM BOTIPOCE, KPOME BO3MOKHOCTH TIPHHATE
BO BHHMaHHE KOHCEHCYC, TOCTHTHYTHIH B Cylle Mexay
rocyaapcTBaMu, ‘

Ilepexons x aHaMM3y IpaBa, IPUMEHHMOTO K BOODY-
XEHHOMY KOH(IHKTY, OH OTMedaeT, YTO 3TO IIpaBO B
OCHOBHOM IOJ[pa3syMeBacT MHCIIONB30BAHHE MeTOMa
CPaBHEHMS, KOTJa CIeNyeT B3BEIMBATh COOOpPAXKCHHS
TYMaHHOCTH H BOEHHBIe TpeboBanua. Tax, moOouHbIH
yiiep6, NpHYHHEHHBIH IPaXKIaHCKOMY HAaCelEHHIO, He
JOIXEH BBITH «HpEe3MEPHBIM» II0 CPaBHEHHIO C IpeMia-
raeMoi «BOE€HHOH BEIrOfOM». Bpen, NPHYMHEHHBII KOM-
6aTaHTaM, He ZolDkeH GHITH «OONBUIMM, YeM HeU3Gex-
HBI# U1 TOCTHXEHHSA 3aKOHHBIX BOSHHLIX TIe/IEH» BPEX,
ITo 3Tojt NpHIHHE AAEPHOE OPYXKE MACCOBOTO YHHYTO-
KEHHA MOXET OBITh 3aKOHHO IPHMEHEHO TONBKO B
KpaifHUX clyyasx.

ITbrradch ONMpPEAENMTD 3TH CIIydaH, CyAbsd THifoM Hon-
HdepKHBaeT, 4To HH YcraB Opranuzaluu O6neguHEH-
HeIX Hanui, Hu xakas-THG0 HOpMa JOTOBOPHOTO MIH
OBBIYHOTO MPaBa HE MOXKET YMAIHTDh €CTECTBEHHOE Mpa-
BO Ha €aM0OGOpOHY, MpU3HAHHOE cTaThedl 51 Vcrasa.
OH genraer M3 5TOro BEIBOJ O TOM, HTO MEXIAYHAPOLHOE
NpaBO HE MOXKET JIMIIHTh FOCYNAPCTBO IpaBa NpHGer-
HYTb K SICPHOMY OPYXHIO, €CIIH 3Ta MEpa COCTaBIseT
NIOCIIEHEe CPEICTBO, C IIOMOIIBIO KOTOPOr'0 OHO MO>KET
00€ECTIETHTE CBOE BEIXKHBAHHE.

OH coxarneer, uTo Cyq He NPH3HAI 3TOTO MPAMO, HO
NoAdepKHBAET, YTO OH CReNan 3To XocseHHo. Cyn 6es3-
YCIIOBHO 3aKJTIOYHII, 9TO OH HE MOXET, HMes B BHIY 3KC-
TpeMalbHEIe 00CTOATENBCTBA, CHENATh OKOHYaTeNbHbIH
BBIBOX O 3aKOHHOCTH MIH HE3aKOHHOCTH NPHUMCHEHHA
AnepHoro opyxus. Apyrumu cnosamH, Cyn Beickasal
MHEHHE, 49TO B TaKHX 06CTOATenbCTBAaX MpaBO He JaeT
Yxasauus rocygapcrsaM, OIHAaKO €CIH [paBo MONYHT,
KOTZa peub HAET O JaHHOM BOIIPOCE, Y TOCYAAPCTB, OCy-
IMECTBIIAIOIMX CBOJ . CYBEpEHHTET, ocTaeTcd cBoboma
IEeHCTBOBATD, KaK OHH CAHMTAIOT HYKHBIM.

TaxuMm o6pasoM, 13 nyHkTa 2 E KOHCYIBTaTHBHOTO
3akmodeHns Cyla KOCBEHHO, HO HEM3GEXHO Clefyer,
HTO TOCYHapCTBa MOTYT NPHOETaTE K «yrpo3e ANEPHBIM
ODPYKHEM HIH €r0 TIPHMMEHEHHIO» B «3KCTpEMAaBbHBIX
o6crodrenscTBaX CaMOOGOPOHH, KOTIA Pedb MAET O ca-
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MOM BBDKHBAaHHH TOTO MJIH MHOTO rocymapcrsa». Ilpu-
3HaB Takoe mpaBo, Cya TeM CaMbIM MPHU3HAN 3AKOH-
HOCTb ITONMHUTHKH CAEPXHUBAHHA.

Ocoboe muenue cyosu Panoxceant

B cBoem ocoboM MHeHHH cyabs P. PaHikeBa mog-
YEpKHYII, 4TO BHepBble Cyl HEABYCMBICIEHHO 3asBMI,
YTO NMPHMMEHEHHE WIM Yrposa IpHMEHEHHS AIEpHOIO
OpYHs IIPOTHBOPEYHT HOPMaM MEXIYHAPOIHOTO IIpa-
Ba, IPHMEHHMEIM, B HaCTHOCTH, K BOODY>XEHHOMY KOH-
OnuKTY, M, GoNee KOHKPETHO, K NPHHIUIAM H HOpMaM
TyMaHHTapHOIO NpaBa. DTOT KOCBEHHBIH OTBET Ha BO-
npoc 'enepanpHO# AccaMbren, IO ero MHEHHIO, ONpaB-
JaH caMHM XapaKT¢poM IpaBa BOODYXEHHOLO KOH-
(bnHKTa, MPUMEHUMOTO HE3aBUCHMO OT CTAaTyCa XEPTBEI
HIIN arpeccopa, H 3T0 obbAcHAeT, moyeMy Cya He IoImesn
TaK JaJleKo, 4TOOBI NMOANEPXATh B BHAE HMCKIIOUEHHS
IIpaBo Ha caMooBOpOHY B 9KCTpeMaIbHBIX 06GCTOATEND-
CTBaX, KOTJa pedb HICT O CAMOM BEDKMBaHHH rocyaap-
CTBa, B KaYeCTBe YCJIOBHS BpPEMEHHOrO NpeKpalleHHs
JeACTBHMA HOPMBI O He3aKOHHOCTH. ITo MHeHMIO cyanu
PanmxeBbl, NMpakTHKa TrocydapCTB ITOKa3biBaeT, HUTO
JOCTHTHYT IyHKT, «H3 KOTOPOT'O HET BO3BpPATaY: MPHH-
LIHIT 3aKOHHOCTH NMPUMEHEHUA HIIH YTPO3bl IIPUMEHEHHSA
AAEPHOTO pa3’0opyXeHHA He OBbLI NPOBO3rJIAINEH; UMEH-
HO HCXOfs M3 ONpaBJaHUA AEHCTBHA KaK MCKIIOYEHHA
M3 3TOr0 NPHHIINMNA, IPH3HAHHOTO 3aKOHHBIM, FOCyxap-
CTBa, o6IaJalolye sHepHBIM OPYXKHEM, MBITAIOTCA YKa-
3aTh IpPHYMHBI NPOBEICHHA HMH CBOeH MOJHTHKH, H
nosABMAMCH BCe Gojiee TECHO CBA3aHHBIE NPAaBOBBIE pe-
XHUMBl AREPHOTO OPYXHS B KOHTEKCTE YKpEIUICHHSA H
OCYIIECTBIIEHHA KOHEYHOTO 06A3aTeNbCTBA HOCTHYD
KOHKpETHOT'O pe3yJIbTaTa, TO ECTh BCEOOUIETO AAEpHOTro
pa3zopyseHus. 3T ¢aKThl, TAKUM 0Gpa3oM, peacras-
JIAI0T cO60HM TOABJIEHHE NOCIEXOBATENLHON H eauHOMN
IPaKTHKH: HOBOE MOJIOKEHME Opinio juris.

Onnako cyaes PaHmxeBa cuMTaeT HeONpaBIAHHBIM
OMHHAKOBBIN IOAXO K IPHHIIHIIAM 3aKOHHOCTH H He3a-
KOHHOCTH, NMpHHATHEIR B KOHCYJIBTaTHBHOM 3aKIoue-
HuM. 'enepanbrast AccaMbiies oueHb YeTKO ONpeae/THiIa
LeJIb CBOETO BOMPOCA: CAHKI[MOHUPYET JIH MEXIYHADOA-
HOE NPaBO IIPHMEHEHHE HIIH Yrpo3y IPHMEHEHHA faep-
HOTO opyXxHs INpH MO6HX obcrogrenscTBax? PaccMaT-
pPHBasg B OTHO M TO >X€ BpeMf H, IIABHOE, HA OMHOM H
TOM € YpOBHE KaK 3aKOHHOCTh, TAK H HE3aKOHHOCTbD,
Cyn BbIHYXIeH GBUT IPHHATH B KOHCYAbTATHBHOM ITpO-
uexype mbepanbHoe 3HaYEHHE HOHATHS K10 pPHAMYECKHI
BOIIPOC»; TO €CTh OTHBIHE IIOCTAHOBKA JI060ro Bompoca
¢ uenslo npocHts CyR paccMOTpeTh NpobieMy, KOTO-
PYIO HEKOTOPHIE JIIOAH HE IIBITAIOTCA IOHATD, OyJeT CUH-
TaThCA JOMYCTHMEIM,

B 3akmioucHue cyabs PanmkeBa, co3HaBas, YTO Clie-
IHATHCTHl 110 BONMpOCAM MpaBa H CyIOIPOH3BOIACTBA
IOJDKHBI BBICKA3aTh KPUTHYECKHE 3aMeYaHHA OTHOCH-
TEJIbHO KOHCYJIBTATHBHOT'O 3aKJIOYCHHS, B KOHEUHOM
HTOI¢ CUHTAET, YTO B HEM JACHCTBUTENBHO IIPH3HAETCA
IIpaBO TaKHUM, KAKOBO OHO €CTh, H B TO XK€ BpeMs ycTa-
HaBIIMBAIOTCA T'PaHHIBI IIPEBHIIICHH TOr'O, YTO ABIAET-
Cd BONPOCOM KOMIIETEHIMH rocyxapcTB. TeM He MeHee
OH Haneercd, 4To Cyll KOTAa-HHOYAb NIPUIET K PeIlCHHIO,
COOTBETCTBYIOILIEMY BTOPOMY. IORITYHKTY IYHKTa E,

Ocoboe mnenue cyovu Oresiuixayspa

B oco6oM mHennn cynpu dneifuxayspa pashicHAeT-
cf, YTO B MEXNIYHapOXHOM IpaBe NPeoNoJIeBacTCAd M
emie He NpeoRoeHa TUXOTOMMA, — KOTOpas Co3faHa
CaMHM CYINECTBOBaHMEM SACPHOTO OPYXKHA, — MEXKIY



[IpaBOM, NMPHUMEHHUMBIM B INIEPHOJA BOODPYKEHHOIO KOH-
(IMKTa, H, B 9aCTHOCTH, HOpMaMH ¥ [PUHIHIIAMHA I'yMa-
HHMTApPHOTO MpaBa, ¢ OHON CTOPOHEI, M HEOTHEMIEMBIM
IpaBOM Ha camMo060poHy — c apyroil. Beupgy uspect-
HBIX KaYECTB SOCPHOrO OPYXHA €ro IMpHMEHEHHE MIpel-
CTaBJIAETCA €[Ba T COBMECTHMBIM C TYMaHMTAPHLIM
[paBoM, TOrga Kak MpaBo Ha caMo060poHy 6510 GBI
cepbe3HO yIIeMIIeHOo, ecnd 6Bl Ui rocymapcrsa, IOf-
Beprierocs HamajeHUIo C IPUMEHEHHMeM SIEpHOrO,
XMMHYECKOTO M OHOJIOTHIECKOTO OPYXKHS HJIM HMHEIM
06pa3oM COCTABISIOIErO CMEPTEIBHYIO YTPO3Y CAMOMY
€ro CYLIECTBOBAHHUIO, ANEpHOE OpYXKHE 6BUIO 6Bl TOJIHO-
CTBIO MCKITIOUEHO KaK KOHEUHBI 3aKOHHEIH BRIGOD.

B ocobom MHeHHH moianepxkuBaercsa BhIBog Cyna o
TOM, UTO MEXIyHAapOJHOE NPaBO, IpUMEHHMOE B ITEPH-
OJf BOOPYXXEHHOT'O KOH(IHKTa, H B YACTHOCTH HOPMBI B
MPUHUHUNGI TYMaHHUTapHOIO IpaBa, [PUMEHHMO M K
sAepHOMY opyxuio. Jlanee OH COrIalIaeTcs ¢ 3aKiovue-
uHeM Cylia 0 TOM, UTO YIrposa SHEpHbIM OpPYKHEM HIIH
€ro NMPUMEHEHNS B 1Ie]IOM NIPOTHBOPEYMIIH OB HOpMaM,
MIPYMEHHMEIM B [IEPHO]T BOOPYKEHHOTO KOH(IIMKTA, U B
YaCTHOCTH NIPHHIMIIAM M HOpMaM T'YMaHUTAapHOTO Npa-
Ba. 3aTeM B 0COO0OM MHEHHH IIPHBETCTBYETCA TOT (PakKT,
yto CyJ He OCTAaHOBMIICA Ha 3TOM BEBIBOJIE, HO IIPU3HAJI,
YTO B OTHOIIEHWH BBIBOJIa MOTYT OBITh CHENaHBl OTO-
BopkH. Eciu 661 Cyn He nmpu3Han 3T1Oro, ToO OH OTHal
OBl IIPEHIIOUTEHUE OIHOMY KOMILIEKCY 3aTPOHYTBIX
MIPUHITUIIOB IO CpaBHEHHUIO ¢ Apyrumu. OmHaKo 3aTpo-
HyTble MIPUHIUIGI BCE ABIAIOTCA MPABOBBIMM IIPHHIIM-
1aMM OJTHOTO YPOBHS.

B ocobom MHeHmM panee roBopurcs, urto Cymx MOT U
nosmkeH Obl MONTH Jmalblle M MOTr M JOJIXeH ObLI 3ad-
BUTb, 9TO JJI IPUMHUPEHHS MPOTUBOPEYHBEIX IMPHHIH-
MOB cleAYyeT MCIONb30BaTh UX HAaUMEHBIUHMH oOmuit
SHAMEHATENE. DTO O3HAUaeT, YTO NMpHMEHEHHE ANEepHO-
ro OPYXXHS MOXET OCTAaThCA OIpaBIAHHBIM 3aKOHHBIM
BBIGOPOM B 3KCTpEMaJbHOM ClIyuae MHIMBHIYaIbHOMH
MIH KOJIJIEKTHBHOMH caM0060POHEI KakK IociegHee cpel-
CTBO, K KOTOPOMY MOXeT NpHOETHYTH rocyJaapcTBO,
MOABCPTHYBIICECH HaTafcHUIO C IIPHMEHCHHEM ANEPHO-
ro, 6GaKTEpHOJOTHYECKOTO WIH XUMHUECKOTO OpYXKHA
HJTH MHBIM 00pa30M yrpoXalollero CaMOMy €ro CyIIecT-
BoBaHMIO. CornacHo ocoboMy MHEHMIO, 5Ta TOYKa 3pe-
HUA TOITBEPXKIAETCA 3aKOHHOH IIpaKTHKOH rocy-
JapcTB, OTHOCAMIEHCS K BOIPOcaM caMOOBOPOHEI.

Opnnaxo misg TOro 4To6Bl MPUMEHEHHE SIEPHOTO OpY-
XHMA CYHTAJIOCh ONPABAAHHBIM, HE TOJBKO CHTyaLUsd
JOIDKkHA OBITh 3KCTPEeMANIbHOM, HO M JOJ/DKHBI OBITH
YIOBIIETBOPEHEI BCE YCJIOBHA, OT KOTOPHIX B MEXIYHa-
pOIHOM IIpaBe 3aBHCHT 3aKOHHOCTb OCYUIECTBIEHHA
npaBa Ha caM00OOpOHY, BKIMouas TpeboBaHHMe copas-
MepHocTH. ITo3TOMyY COBCeM HEBENMK pacyeT Ha TO, YTO
KOHKpETHas YIpo3a AAEPHEIM OPYKHUEM HIIH €r0 IpHUMe-
HEHHSI MOTYT OBITh 3aKOHHEIMH.

Haxkonen, B 0co60M MHEHHH MOMIEPKUBAETCA BHIBOJ
0 cymiecTBoBaHMM 0o0niero obs3aTenbcTBa rocyJapcrs
BECTH B JyXe JoOpoii BOJIM M 3aBEpIIUTH MEPETOBOPHI O
AOEpHOM Pa3opyKEHHH BO BCEX €r0 acneKTax MOx CTpo-
UM 1 3G HEKTHBHBIM MeXIyHapOIHBIM KOHTPOJIEM.

Hecosnadarowjee ocoboe mHeHue
Buye-npeoceoamens Illge6ensn

Bune-npeacegatens IIseGens, cornamanck CO MHOTH-
MH MOJIOKEHHAMH KOHCYJIBTATHBHOrO 3akmouenus Cy-
Ja, BbICKazajl 0co0oe MHEHHE BBHRY €ro «riaybokoro»
HEcOIIacHA C OCHOBHBIM BBIBOJOM IOCTAHOBIAIONICH
yacT: «Cyll He MOXET NMPHHTH K OKOHYATENFHOMY BEI-
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BOAY O TOM, SIBJIAETCA JIM Yrpo3a SAEPHbIM OPYKUEM
HIIM ero IpHMEHEHHe 3aKOHHOH MM HE3aKOHHOM B 3KC-
TpEMalbHEIX OBCTOATENBCTBAX CaMOOOODOHEI, KOTAA
peys UIET O CaMOM BBDKMBAHMHU TOTO WIM HHOTO Tocy-
JapctBay, [Toatomy Cyx 3aKIIIOUNI 110 KpaiHe BaXXHO-
MY BOIIpOCY HalllEr0 BpeMeHRH, Bolpocy 06 yrpoze cumoit
HIH €¢ IIPUMEHEHVs, YTO OH He UMECT OINIpEAEIeHHOro
MHEHHA..., YTO MEXKIYHApOAHOMY NpaBy H, ClIeIOBa-
tenbHO, Cyny, Hewero ckazaTh, Iloce MHOTHX MecsLeB
MYYMTETBHOHN olieHKH nipaBa CyJl HaXOAHMT, YTO B €O
MOJIOMKEHUSX HMUETO He TOBOPHUTCH O JAHHOM BOIIpOCE.
Korma peus maer o BRICIIMX MHTEpecax rocylapcTsa,
Cya MTHOPHpYET pesyNbTATEL IPOTrpecca B IIPaBOBOH
obnact XX peka, abcrparupyercs OT onoxeHuit Ye-
taBa Opranusanuu O0beguHeHHbIXx Hanmi, cornacHo
KOTOPHIM OH SBIISIETCA KTNABHBIM CYJEOHBIM OpTraHOMY;
H 3aABNIAeT B jtyxe mamsatHo Realpolitik o croeit am6u-
BaJICHTHOCTH B OTHOIIIEHHH Haubollee BaXXHbIX TIOJIOXKe-
HHMIf COBPEMEHHOI'0 MEXAYHapoJHOro npasa. Eciy aTo
CNeAyeT CUMTaTh ero OKOHYATEIBHOM nosuiMel, To
CyJl, HeCOMHEHHO, NOCTYyIUN OBl IydIue, HCIOIb30BAB
CBO€ JHCKPEIIMOHHOE NPaBO COBCEM HE BHIHOCHTbH KOH-
CYNIBTATHBHOE 3aKJIIOUECHHEY.

HepemnrensHocts Cyla He COOTBETCTBYET HH €0
CTaTyTy, HH ero IpeMIIeCTBYIOMIEMY ONBITY, HU COOBI-
THAM, KOTOpBIE JIEMOHCTPHPYIOT 3aKOHHOCTb YI'DO3BI
ANEPHEIM OPYXKHEM WIH €ro IpAMEHEHHS B 3KCTPEMallb-
HBIX obcTosTenbeTBax. Hampumep, yrposa, BOCIpHHSA-
Tasg MpakoM Kak smepHas yrpo3a, BO3MOXHO, yAep:ana
€ro OT NPHMEHEHHA XMMHYECKOro M GHOInorHdYecKoro
OpYXMHs IPOTHE KOANHIIHOHHBIX BOODPY)XEHHEIX CHI BO
BpeMs BoHHEI B IlepcuiickoM 3anuBe, Gbla «HE TOJIBKO
SIBHO 3aKOHHOM, HO ¥ BEChMa JKeJIATEILHOM,

B To Bpems Kak NPpHUHLUIIEL MEXIYHApPOIHOI'O I'yMa-
HHTApHOTO IIpaBa PeTYJNHUpPYIOT NpUMEHeHHE ANEPHOTO
OPYXHfl M XOTH «UPE3BBIYaHHO TPYAHO YIPHMMHPHTH
[PHMCHEHHE. ., SIEPHOrO OPYXHS C IPUMEHEHHEM 3THX
TIPHHIIHIIOB», U3 CKa3aHHOTO HE CIEAYeT, YTO IIPHMEHE-
HHE SEPHOrO OpYyXHs HeM3GexXHO M HeHsMeHHO Lymer
MPOTHBOPEYUTH 3THM NpHHIMIaM. OXHAKO HENb3s CO-
[JIaCUTHCA € TEM, YTO NPUMEHEHHE SJePHOTO OPYXHA B
TakMx MaciuTabax nubo BEIZOBET, TUOO MOXKET BBHI3BATh
rubenb ¢MHOTHX MHUTHOHOB JIIOZIEH B YHHUTOXAIOLIEM
BCEX aJy M B pe3yJbTaTe BhINAJAIOIMX Ha JajekHe pac-
CTOSHMS PaJIHOAKTHBHBEIX OCA/IKOB... H cHeTaeT Heobu-
TaeMOH OOJNIBIIYIO YaCTh 3eMJIH HIIH BCIO 3EMII0», MOXET
OBITh 3aKOHHBIM. 3akmouenue Cyna o ToM, 4TO yrposa
ANEpHBEIM OPYXHMEM WIM €ro NpHUMEHEHHEe «B OOmeM»
TIPOTHBOPeYNIO OBl HOpMaM MEXIYHApOIHOIO ITpasa,
NMPHUMEHNUMEIM B TIEpPHOJ BOOPYKEHHOTO KOH(IHNKTA,
«He JIMIIIEHO OCHOBaHHUI».

JaHHoe A€o B UelloM NpefcTaBiseT coboit becnpere-
JIEHTHOE PACXOXKIEHHE MEXTY IPAKTHKOH TOCyAapcTB B
IOpUIMYecKUM IpUHIMIOM. IIpakTHka rocy1apcTB CBH-
IETEILCTBYET O TOM, YTO SAEPHOE OPYKHUE NPOH3IBOIUT-
¢4 1 pasMelnaercd okono 50 JeT; yTo B 3TOM pa3Melle-
HHH CKpPBIBAE€TCA Yrpo3a BO3MOXHOIO IIpHMEHEHHs
(«COepXHBaHUSY) U UTO MEXIYHapOTHOE COODIIECTBO,
Janexoe OT OOBABIEHMS HE3AKOHHBIM [PHMEHEHHE
SACPHOrO OpPYXHA B IOOBIX 06CTOATENECTBAX, IPH3HA~
JIO Ha Jee WM Ha CIOBaX, YTO B HEKOTOpBIX 00CTOs-
TeNBCTBAX MOXHO IIPHMEHATH SHEPHOE ODPYKHE HIH
yrpoXxaTh ero IpHMEHEHHeM. JTa TOCyRapCTBEHHasd
[IpAKTHKA [IpeACTaBndeT coboi NpakTHKY He OTAENBHO-
IO ¥ BTOPOCTENEHHOTO T'OCYAapcTBa, HACTOMYMBO BO3-
PAXaIoNero MPOTHB 3aIpellleHUA TaKOTO NPHMEHEHHS,
a TIOCTOAHHEIX uieHOB CoBera BezonacHocTH, moxmep-
KHBAEMBIX GOJBIINM M 3HAYHUMBIM YHCIOM JPYTHX ro-



CYJapcrB, KOTOPbIE BMECTE COCTABIAIOT OCHOBY MOTY-
IIECTBA MHPA M OOIIbLIYIO YACTh €ro HACEICHHS.

Zorosop o HepaCHpOCTpaHEHNH SEPHOTO OPYXHA H
HEraTHBHbIE M TO3HTHBHBIE TapaHTHH 6€30MacHOCTH
roCyIaapcTB, oONATaloOMMX SNEPHBIM OPYXHMEM, €IHHO-
riacHo mnpu3HaHHele CoBetoM DBesomacHocTH, CBHIE-
TENBCTBYIOT O COTJIACHU MEXIYHAPOIHOTO cooBIecTBa
C YIpo30H AAEPHBIM OpYXHEM HIH e€ro IpHMEHEHHMA B
HEKOTOpBIX oOCTOsTENECTBAX. JIpyrHe HOTOBOPHEL O
SOEPHOM OpYXHM DaBHBIM 00pa3oM INOJpa3yMeBaloT,
YTO ANEPHOE OPYKHE HE 3aNPEIEHO TIOIHOCTHIO MEXTY-
HapOIHBIM JOTOBOPHLIM MIIH OOBIYHEIM IIPaBOM.

Pesomonun I'eHepansioit AccaMBiieH HAaIlpOTHB He
YCTaHaBIMBAIOT M HE JEKIAPHPYIOT HOPMEI CYIECTBYIO-
Imero MexmyHapogHoro npasa. ITpakTHKa TIOBTOpPEHHA
pesomonuii I'eHepanbHolt AccaMOJleH, CTANKHBAIOAACS
C TOCTOAHHOH M 3HAYHTENBHON! ONNO3MUMEH, — NpH-
3HaK Hed(hdeKTUBHOCTH (HOPMHPOBAHMA IIpaBa, Kak M
NMPaKTHYECKHX pe3yNbTATOB.

Hecosnadaiowgee ocoboe muenue cydvu Odsi

Cynea Opa ronocoBand npoTHB 4acTH I KoHCymbTa-
THBHOTO 3akjroueHns Cyna, nockonbky Cymd, mo ero
MHEHHIO, HCXOAS W3 YMECTHOCTH M 3KOHOMMH BpeMeHH
Cyna, nomkeH GbUI OCYLIECTBUTH CBOE AUCKPEIMOHHOE
[IpaBo BO3AEPKATHCH OT BEIHECEHHS KOHCYJIBTATUBHOTO
3aKIIOYEHHA B OTBET Ha NONYUEHHEIH HM 3a0poc.

Ilo MueHuio cynsu Onpl, BOMpPOC, NMOCTAaBIEHHEIH B
COOTBETCTBYIOINEM 3allpoce, CHOPMYJIHpPOBAH HealeK-
BaTHO; He ObLIO JOCTMTHYTO 3HAYMTENBHOIO KOHCEHCY-
ca B I'eHepaneHOi AccaMbriee M 10 MOBOAY 3allpoca
1994 ropa. Mayuus pas3suTHe, BIUIOTH 10 1994 roxa, co-
OTBETCTBYIOIIHX pe3onouuil ['eHepanbHo#t Accambien
OTHOCHTE/IBHO KOHBEHHHH O 3alpellleHHH TpHMeHEHHS
SINEPHOTO OpPYXMA, OH OTMeYaeT, 4To I'eHepanbHan Ac-
caMbred Janexo He JOCTMIAA COTJIACHA O NMOATOTOBKE
KOHBEHIMH, MPH3HAIOINEH HE3aKOHHBIM IpHUMEHEHHE
AAEpHOTO OpyxusA, B cBere 3THX COGBITHI 3anpoc 6bIn
MOACOTOBJIEH M CHOPMYJIHPOBAH He IIK TOro, YTOOHI
ONPERCIUTb COCTOAHHNE JEHCTBYIOIETO MEKNYHAPOIHO-
ro npasa 1o JaHHOMY BOIpPOCY, a YTOOBI IONBITATHCA
COAEHCTBOBATH IOTHOM THKBUAXMH SIEPHOTO OpyXHu,
TO €CTb I10 BITOJIHE HOTHTHUECKHM MOTHBAM.

OH OTMeuaeT, 4To yBeKOBEUYeHHEIH pexxum Jorosopa
0 HEpacnpoCTpaHeHHH TIPH3HAET ABE [PYIIBL OCY-
JapcTB — MNATh TOCYHAapcTB, OOMATAIOMMX SIEPHBIM
OpPYXHeM, H Tocyaapcrba, He obiajaloumiue sIepHeIM
opyxueM. ITockonbky NATh rocymapcTs, o6namaromux
ANEPHBIM OPYXHEM, HEOXHOKPATHO JaBallH FOCYyHapcT-
BaM, He 007amalomuM ANEPHBIM ODPYXXHEM, TAPAHTHH
TOrO, YTO OHH HE HAMEpeHb! NPHMEHATL NPOTHB HMX
SOEPHOE OpYKMe, CYIIECTBYET OYEHb Malas BEpOATHOCTD
KaKoro-mubo NPHUMEHEHHS SUEPHOTO OPYXKHSA, YUHTHI-
Bas COBPEMEHHYIO NOKTPHHY AIEPHOLO CAEPKMBAHKA.

Cymess Opma yTBep:IaeT, YTo KOHCYJILTATHBHOE 3a-
KIIIOUeHHE HOJDKHO BBIHOCHTECH TONBKO B ClIyYae peals-
HOIf B HeM NoTpebHOCTH. B HacTosumeM ciyyae Her He-
06XOAUMOCTH, KaK HET U pa3syMHOTo 060CHOBaHHUSA, IS
TOT0 uTo6H I'eHepanbHas Accambnes npocuna Cyg Bbl-
HECTH KOHCYJILTATHBHOE 3aKIIOYEHHE N0 CYIIECTBYIOLIE-
My MEXIYHApOJHOMY IIpaBy, KacalomeMyci HpHMeHe-
HHU3 AepHOro opykud. OH Takke MOJUEPKHBAET, 4TO C
TOYKH 3peHMs 3KOHOMMH HE CIEAYET 3N0OYNOTpeBIATEH
MPAaBOM 3aNpallMBaTh KOHCYJIBTATHBHOE 3aKIIOUEHHE.

3aBepmas cBoe ocoGoe MHeHue, cynba Ona nomuep-
KHBAET CBOIO HCKPEHHIOK HaleXIYy Ha TO, YTO SHEPHOE
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opyxue Oyner ITHKBHIMPOBAaHO B MHpE, HO 3afBjset,
YTO pelieHHe 10 3TOMY BoIIpocy fABIseTcs (GyHKIMeH
TOJINTHYECKUX TIEPErOBOPOB MEXAY roCydapcTBAMH B
Kenese (KondepeHuus mo pazopyxkeHuo) wid Hrio-
Hopxe (Opranmzarms Q6weguueHHpIx Hanwif), Ho He
3TOro cyfnebHoro yupexieHus B laare.

OH ronocosan MpoTHB NMoxnyHkTa E, mockoneky, Ha
€ro B3IUIAJ, COAEPXKAIINECS B HEM YKIOHYHMBEIE OTBETH
MOATBEPXKAAIOT €ro TOYKY 3pPEHHA, COrMacHO KOTOpOi
Cyn nocrynun 661 6maropa3yMHo, OTKa3aBIIHCh B JaH-
HOM cllydae ¢ caMOr'o Hayajla BBIHOCHTB JII060€ 3aKiIio-
YeHHe.

Hecoenadarowee ocoboe muenue cydvu Illaxabyoduna

CornacHo HecoBHaJalomEeMy 0cOG0MY MHEHHIO CYAbH
IMaxabynmuna, cyTh Bonpoca I'eHepanbaoit AccaMbien
3aKII0Yaiack B TOM, MOXKHO JIH B 0coGOM cilyyae, Ka-
calolleMcs IPUMEHEHHA SIEPHOTO OPYXXHS, IPUMHPHTD
HaCTOATENbHYIO HEOOXOIHMOCTh rocylaapcrBa o6opo-
HATECA C HE MCHEE HaCTOATEIBHON HeoOXOTHMOCTBIO
obecrnednTs, UTO, NOCTYNMas TAKUM 06pa3oM, OHO He I1o-
CTaBHT IIOJ yrpo3y cyluectBoBanMe mioneif. Ecam co-
BMECTHTE 3TH TpeOOBaHHA HEBO3MOXHO, KaKas CTOPOHA
JomkHa ycTynurs? ClieqyeT NpH3HATB, YTO 3TO CJIOXK-
HBI Bonpoc, HO 06s3aHHocTs Cyla OTBewaTh HA HEro
6eccriopHa. OH He yBexXIeH, 4TO HeT KaKoro-mnbo fe-
texra B mpaBe WIH (akTax, KOTophle noMewmand Cyny
JaTh OKOHYATENBHBIH OTBET Ha pEaNbHBIA IIYHKT BO-
npoca I'enepansHoit Accambien. Io ero moururensuoMy
MHeHuI0, Cyn moikeH GBUI M MOT — Tak MJIM MHade —
JaTh OKOHYAaTEJILHBIN OTBET,

Hecosnadaiouee ocoboe muenue cydsu Bupamanmpu

B cBoeM ocoboM MHEHHH cynbsa BHpaMaHTpH HCXOquT
M3 NPEATNONOKEH A, YTO IIPUMEHEHHE WIM yrpo3a IpH-
MEHEHHA SNEPHOTO OpYXHS HE3aKOHHH & Jobblx 06-
cmoamenscmeax, kakosst bt onu Hu v, TIpuMeHeHue
HIIH yrpo3a NPHMEHEHHA ANCPHOTO OPYXHs HapyIUaIOT
OCHOBOIIONIar aloIHe NIPUHIUNEI MEXYHAPOIHOTO ITpa-
Ba H MPEACTABIAIOT cOOOH OTPHIAHHE T'YMaHHTAPHBIX
3aJiay, IOAPBIBAIOT CTPYKTYpPY I'YMaHHTapHOTO Ipapa.
Onu HapymIarOT ZOTOBOPHOE IPaBo, H B yacTHocTH XKe-
HEBCKMH NMPOTOKOJ O 3alpemieHUH TPHMEHEHMs! ra3oB
1925 roga M crateio 23 a Iaarckux nonoxxeuuii 1907
rofa; MPOTHBOPEYAT OCHOBOINOJATAIOIEMY NPHHIHITY
YBaXKEHHUS JOCTOMHCTBA M LIEHHOCTH Y€JIOBEYECKOH JTHY-~
HOCTH, Ha KOTOPHIH ONHpaeTCs BCE NPABO; MOABEPraioT
ONACHOCTH OKpY’KaIOIlyIo YEJIOBeKa Cpefly TaKuM obpa-
30M, YTO 3TO YIPOXKAeT BCeif )XM3HH Ha IUIaHETE.

OH BHIpa3uil coxalenue, yto Cya He BBICKa3aa TaKo-
ro MHEHHA NIPAMO U B KATETOPHYECKOi (opme.

OznHako HEKOTOPHIE YacTH KOHCYJILTaTHBHOTO 3a-
kmoueHns Cyna GbUIM HEHHBIMU B TOM OTHOIIEHHH, YTO
B HHX IIPAMO YKa3bIBAlIOCh, YTO ANEPHOE OpYXHe MOJ-
JISKUT OTpaHMYEHHAM, BHITeKatomuM K3 Ycrasa Opra-
HuzanuH O6wemnHeHnbix Haruit, o6muX HMpHHIMITOBR
MEXIYHAPOJXHOTO NpaBa, NPHHUUIIOB MEXIYHAPOIHOIQ
TYMaHHTApHOIO IpaBa H 0043aTENbCTB MO Pa3TMYHBIM
JorosopaM. 1o 6610 MepBOe MeXIYyHApOIHOE cyeb-
HOe onpefieIeHHe TaKOro poAa, H BO3MOKHEI HalbHeli-
IMHE pa3bACHEHHUSA B Gy IyIeM.

B oco6om MHenun cynpn BHpaMaHTpH pasbaCHIIOCH,
9TO CO BpeMeH AHpH JlIoHaHa I'YMaHHTapHOE MpaBo Be-
JeT Hayajo OT PeanlCTHYECKOTO BOCIIPHATHA KeCTOKO-
cred BOMHBI, KOTOPOE CTMMYJIHPOBAJIO €r0 PasBUTHE, H
KaK HeoOXOXMMOCTb OrPaHHYMTh KECTOKOCTE COTNACHO



TpeGOBAaHHAM COBECTH HenopetecTra. JKecTokocTH, cBi-
3aHHBIE C CYMIECTBOBAHUEM SIEPHOTO OPYXKHS, B THICALY
pa3 YMHOXHIIHM BCE JKECTOKOCTH BOWHBI, M3BECTHBIE B
JOSNEPHYIO 3110Xy. [T03TOMY BOBOMHE ACHO, YTO HPHHIH-~
Bl FYMaHHTapHOTO NpaBa PEryIHpYIOT 5Ty CHTYALHIO,

B ero oco60M MHEHHH JTOBOJIBHO MOAPOGHO paccMat-
PHBAETCS BONPOC O KECTOKOCTAX SANepHOM BOMHEL, OH
MOKA3BIBAET MHOTOMHCIICHHbIE BO3NEHCTBHS ANEPHOTO
ODYXHS, B PE3YILTATE UETO OHO ~— JJaXe B CPABHEHHH C
OpY’X11eM MacCOBOTO YHHUTOXEHHS — CTAHOBHTCH YHH-
KaJbHBIM, NPHUHHAA yuep6 3M0pOoBEI0 Nofed, HaHOCH
YPOH OKpyXaloliel cpefie U YHHYTOXAas BCEe IEHHOCTH
[MBIUTH3AITHH.

SlmepHoe opyXHe BBI3BIBAET CMEPTH H Pa3pyIUCHHE,
Croco6CTBYET BOBHMKHOBEHMIO paka, jJelKeMHH, Kello-
MOHBIX AedopMaril 1 Ipyrux Gone3Hel; BBI3BIBAET Ke-
JIyJIOYHO-KUINETHBIE, CCPREYHO-COCYIUCTHIE U COMYTCT-
Byolue 3a00NeBaHHA; B TEHeHHE ecATHIETHN mocie
€ro IMPHMCHEHHS CO3AI0TCs BHIIIEYIOMAHYTEIE Ipobiie-
MBI CO 3T0POBhEM; OHO YIIEMIISIET 3KOJOTMUECKHE [IpaBa
GyAyIIHX MOKOJEeHUH, CTAaHOBMUTCSA MPHYMHOM MosABIE-
HUS BPOXKIEHHBIX YPOJCTB, YMCTBEHHOM OTCTAJIOCTH M
reHeTHUECKHX JeheKToB; HeceT B cebe TOoTeHINAIbHEIE
BO3MOXHOCTH BBHI3BATE SIEPHYIO 3UMY; OTPAaBIET H
YHHYTOXAET MINIEBYIO LENOUKY, MOABEPTracT OIMACHO-
CIM 5KOCHCTEMY; CO3IaeT JIeTaJbHbie YPOBHM TeILUIa M
yIapHOH BOJIHEBIL; BBISHIBAET PATHALIUIO ¥ PATHOAKTHBHEIC
OCaJIKH; CO3MAeT paspyIIHTENbHEIH 31IeKTPOMArHHTHBIMH
HMITYNIEC; MOPOXIACT COLMANBHYIO JE3HHTETPAIHIO,
MoJBEpraeT OMACHOCTH BCIO LMBHIW3ALMIO; YTPOXKAET
BBDKHBAHMIO YeJIOBEUECTBA; BLIZBIBACT OIYCTOINEHHE B
067aCTH KyJBTYpHI; IIOGHENCTBHS €r0 IpPHUMEHEHHS
JIIATCS THICHYH JIET; YTPOXAET BCEH KU3HU HA TUIAHETE;
HAHOCUT HeoOpaTUMBLH yniep6 mpapaM OYAYIIHX NOKO-
JIGHU#; YHUYTOXAET IPaKTaHCKOE HaceleHHe; HaHOCUT
yiep6 cOCeTHUM roCyJapcTBaM; BBI3EIBAET IICHXOJIOTH-
YecKHil CTpecc ¥ CHHAPOMBI CTPaxa — max, Kak 3mozo
He Oenlaem HU 00HO 0py20e opyHCcUe.

XoTs BepHO, YTO HET JOrOBOpa WIH HOpPMH NpaBa,
KOTOpBIE NMpAMO OGBABNIAIH GbI HEIAKOHHBIM SICPHOE
OpyXHe, KOHKPETHU3HUPYA BHI BOODPYXCHMS, HMeeTcs
MHOXECTBO NPHHIHUIOB MCXKIYHAPOJHOrO MpaBa, M B
YaCTHOCTH MEXIYHAPOIHOIO T'YMAaHUTAPHOLO IIpaBa,
KOTOpble He OCTABIAIOT COMHEHMH B HE3aKOHHOCTH
AAEPHOTO OPYKHA, ECIM YYECTE €0 M3BECTHBIC MOCHEH-
CTBHSAL.

Cpenu 3THX NMPHHIMIIOB — 3alpelieHHe NPUYHHATE
H3JIHINHEE CTpafaHue, IPUELNI COPA3MEPHOCTH, NPHH-
Il YCTAHOBJICHUSA PA3IMTIUA MEXIY KoMOaTaHTaMy M
TPaX(IaHCKHM HaCEIeHHMEM, IIPUHIMII HETOIIYLICHHS
BO3MOXHOCTH IPHTIMHEHHA yiepba HeHTpalbHBIM ro-
CyJapcTBaM, [IPUHLMIN 3aMpelleHHs HaHeCEHUS cephbes-
HOFO M [UIMTENBHOrO Yyiepba OKpyxalolneH cpexe,
NPHMHLMI 3aNpPELeHHs] TeHOLMA U OCHOBHBIC IIPHHIIM-
MBI, Kacaloluecs IPHIHYECKHX MPAB YelOBEKA.

Kpome Toro, uMeroTca KOHKpPETHbIE JOTOBOPHBIE TIO-
JIo3keHHd, copepxkamuecs B JKeHEBCKOM NPOTOKOINE O
3aMpemeHHu IpuMeHeHUs ra3oB (1925 roma) u laar-
cKkuX xoHBeHUusx (1907 rox), koTopsle GecclIOpHO MpPH-
MEHHMEI K SZIEpHOMY OpYXHIO, TaK KaX OHM 3aIlpellatoT
HCHOJIB30BaHHUEG OTPABIIIONMX BenlecTB. Pamuanus He-
NIOCPEACTBEHHO MOJMAaeT IO 3TO OIMCAHLE, U 3ape-
INEeHWe OTPABIIAIONMX BENIECTB ~— IIO CYTH Jiena OJlHa M3
CAMBIX CTApBIX HOPM 3aKOHOB BOWHEL.

B ocobom muenuu cyaeu BupaMaHTpH obpamaeTcs

BHHMAaHHC M HA OTHOCAIUHECH K MHOTHM KYJILTYpaM HC-
TOKH 3aKOHOB BOﬁHI)I, OTHOCAIIHXCA K OaJICKOMY IIpO-
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IIUIOMY; [IPHBOJKMTCA CCHUIKA HAa NPH3HAHHE HX OCHOB-
HBIX HOPM B HHIYCCKUX, 6YIIHCTCKUX, KHTAHCKUX, Hy-
IeHCKHX, MCHAaMCKUX, A(QPUKAHCKHX H COBPEMEHHBIX
€BPONIEHCKUX KYIBTYPHBIX Tpaguuuax. Kax TakoBrle
TyMaHUTapHEIE IPAaBHNA BEOCHHA BOWHLI He CIERYET
paccMaTpUBATE KAK HOBYIO HJEIO, BOZHHKIIYI0 B XIX
BEKE M TIO3TOMY ¢1a60 YKOPEHHMBILYIOCS BO BCEMHPHOM
TPaJUIUH, TAK YTO HX JICPKO MOXHO He IPUHUMATH BO
BHHMAaHHe, :

B ocoboM MHEHMH, KPOME TOTO, YKA3LIBAETCA, WTO He
MoXxeT OBITH OBa KOMILIEKCA 3aKOHOB BOHEI, IIpHMe-
HSIEMBIX OTHOBPEMEHHO K OIHOMY M TOMY KOH(IHKTY,
OMHOTO — TMPHMEHUTENEHO K OOBIMHOMY OpYXHIO H
JIPYTOTO — K SIIEPHOMY OPYXHIO.

Cynns BupaManTpy aHanu3MpyeT, B YaCTHOCTH, (-
nocod)ckHe acreKTH BOIpoca, KOKa3bIBaf, YTO HH B
ONHOH HaJEeXIIOH NMpaBOBOH CHCTeME HE MOMKET COmep-
XAThCA HOpMa, TIpHU3KaoNIas 3aKOHHBIM JeiicTBHe, CIo-
coOHOE YHHYTOXHTE BCK UMBMIM3AIUIO, YaCTh KOTO-
po¥t cocTaBiifeT 3Ta mpaBoBag cucreMa. CoBpeMeHHLIE
HOPUIMIECKHE MUCKYCCHH MTOKA3aJIH, YTO HOpMa TaKoro
XapakTepa, KOTOpas MOXeT HaliTH MeCTo B IIpaBHiax
K1yba camoy6buiill, He MoxeT OBITH yacTrio A06Oi pa-
3yYMHOMH NPaBOBOH CHCTEMb!, 2 MEXIYHAPOTHOE IpaBoO,
HECOMHEHHO, TIpEICTaBlgeT COG0H TaKyIo CHCTEMY.

OcoBoe MHEHHE 3aBEpIUIAETCA CCHINKOH Ha ITPH3EHIB
Maundecra Paccena — Difnmreitna: «IloMHUTE O TOM,
YTO BHI JIOJH, ¥ 3a0yAbTe Bee ocTanbHoe», 6e3 yero pos-
HHKaeT OIacHOCTh Bceobruel rubeny. B 3ToM KOHTEKCTE
B 0co0OM MHEHHM YKa3BIBAETCA, YTO MEXKIYHAPORHOE
NpaBO pacrojiaraer HeoOXOOUMBIM KOJIHYECTBOM IIpHH-
IJUIIOB, ONMHpafACh Ha KOTOPbIE MOKHO OTBETHTE Ha I1O-
CTaBIICHHBbIC BOIIPOCH,, H YTO MEXIYHapOTHOE IIPABO
MOJXKET B 3HAYUTENLHOM Mepe TOMOUb U30aBUTHCH OT Te-
HH rpu6uroro obiaka M BO3BECTUTH O COJHEYHOM CHA-
HUHU B CBOOOIHOH OT SIEPHOTO OPYKHUA 3IMOXE.

IToaromy Cyn momueH 6Bl OTBETHTL Ha pacCMAaTpH-
BaeMEIl UM BOIMPOC — OTBETUTh YGEIMTENbHO, SICHO U
KaTerOpHYHO,

Hecosnadawwee ocoboe mnenue cydsu Kopombi

B cBoeM HecosnagaloueM ocoboM MHeRBHA cyabs Ko-
pOMa 3adBHI, UTO B KOPHEe He corjiaceH ¢ BhBogoM Cyna
0 TOM, YTO:

«...C YUETOM HEIHEIIHETO COCTOSIHHS MEXIyHapOmHO-
ro Ipasa, a Take (pakTHIeCKHX OOCTOATENECTB, H3-
BecTHBIX Cymy, OH He MOXCT IIPHIATH K OKOH4YATElIb-
HOMY BBHIBOAY O TOM, ABIETCA JIH Yrposa SHEpHBIM
OpYXHEM MIIH €ro NpHMEHEHUE 3aKOHHOH MIH Hesa-
KOHHOH B 3IKCTpeMallbHbIX OBCTOATENLCTBAX CaMo-
0DOPOHE], KOTHA peYb HAET O CaMOM BBIXKHBaHHH
TOrO HMJTH HHOTO TOCYAAPCTBAY,

Tako# BHIBOJ YTBEPXKIAJ OH, HE MOXET OHITE Noanep-
JKaH HH Ha OCHOBE CYIIECTBYIOIIETO MEXKIYHAPOMHOLO
IpaBa, HU C YYETOM 3HAYHMOCTH X MHOTOUYHCICHHOCTH
JOKa3aTeIbCTE M MATEpUAaNoB, NpencraBleHHBIX Cyny.
Ilo ero MHEHHIO, Ha OCHOBE CyLECTBYIOUIETO Nipasa, B
YaCTHOCTH FYMaHHTapHOrO Npaga, i UMEIOIUXCH B pac-
nopsbxkeHUKH Cyna MaTepHalloB IPHMEHEHHE SXEPHOTO
OpYXHS B IOOBIX 0GCTOATENBCTBAX TI0 MEHBINEH Mepe
TIPHBELET K HAPYIIEHHIO MPHHIUIIOB U HOPM 3TOFO fpa-
B4 U [IOTOMY HE3aKOHHO.

Cynpsa KopoMa Takxe OTMETII, YTO, XOTA MHEHHSA Io-
CyapCTB PAasNEeNHIHCh [0 BOMPOCY O TOCIEHCTBHMAX
[IPAMEHEHMA SHEPHOTO OPYXHI M OTHOCHTENBHO TOFO,
CIeAOBANO IH cTapuTh nepex CymnoM 3TOT BONpOC, HO



€T0 MHEHHIO, KOJIb ckopo Cyx permiut, uto IeHepanbHas
Accambies BIpaBe MOCTABHTL 3TOT BOIPOC M HET Ha-
CTOATENLHON NMPMYMHBI, MO KOTOPOHl HENb3d BEIHECTH
KOHCYNBTATHBHOE 3aKmioueHue, Cyn XONXKeH OBUI BHI-
TIONHUTD CBOXO CyXeSHYI0 QYHKIMIO H PEIMTE HENOo Ha
OCHOBE CYILNECTBYIOLIETO MEXIYHapoAHOTro npasa. OH
BBIPA3SHII COXAJICHHE B CBSA3H C TEM, UTO JaXe IOcJIe To-
ro xax Cyn 3agBui1, 4To

«yrposa AIEpHbIM OpYXMEM WIH €ro IpHMEHEHHE B
06IEM NIPOTHBOPEUHTH GBI HOPMAM MEXKTYHADOIHO-
TO npapBa, NPHUMEHAEMOr0 B IHEPHOJ BOOPYXEHHOTO
KOHQJIMKTA, H B YaCTHOCTH NpPHHIMIIAM H HOpMaM
TYMaHHTApHOTO 1IpaBay,

(BrIBOZ, ¢ KOTOPBIM OH COTJIACEH, KDOME CJIOB «B 06-
mem»), Cyn (paKkTHYECKH YKIOHKICA OT OTBETAa Ha IO-
CT2BJICHHBIH Ilepell HUM BOIPOC U He 3a8BHI, 4TO YIpO-
3a SANEPHBIM OPYXHEM HIM €ro NPHMEHEHHS B IIOOBIX
obcrosTeNnBCTBAX OYNET HE3aKOHHOM COTTIACHO MEXTY-
HapOJHOMY IIpaBy.

Cynbs KopoMa yTBepaall, 4TO OTBET Cyna Ha nxaH-
HBLIH BOIPOC KacaJiCsl «BIKHBAHNS TOCYaPCTBa», TOra
Kax nocraslieHHbIH Iepeq CyooM BOIpoc OTHOCHIICH K
3aKOHHOCTH TIPHMEHEHHA ANepPHOro opyxHs. ITosromy
CYyIbsl IIPHIIET K BEIBORY, 4TO pereHue Cyla He TONBKO
FOPHINYIECKH He06OCHOBAaHHO, HO Haxe IOTEHUHAILHO
JecTabMIM3HpYeT CYIECTBYIOIMH  MEXIyHapOIHBIi
NpaBOMOPSIIOK, ITOCKOJBKY OH HE TONBKO OENAET TOCy-
JapcTBa, KOTOpPhIE, BO3MOKHO, 3aXOTAT HCIOJIb30BaTh
TaKOE OPYKHE, CybAMH B BONIPOCE O NPUMEHEHHH HIH
yrpose NpHUMeHEHHMA TaKOTo OpYXUA, HO K TOMY ke
CTaBUT I10]] COMHEHHE PEKXHM 3aIPeIeHNs IPUMEHEHHS
CHJIBI M CaMOOGOPOHEI, perymupyeMerit Yerasom Opra-
Husauun O6beauneHHbx Hauui; B To xe BpeMa Cyx,
XOTS M HE HAMEPEHHO, BTOpraeTcs B cdiepy IpaBoBEIX
OrpaHMYeHHH, YCTAHOBICHHBIX AN rOCyAapcTs, obma-
JAOMUX SOEPHBIM OpPYXKHEM M KacalomMXCA TaKoIo
OpYXHS1L.

Cyzba Kopoma B cBoeM 0cofioM MHerMH 06pHCOBAT B
ofmux yepTax To, 4TO, M0 €T0 MHEHHIO, ABJSETCH Mpa-
BOM, IPUMEHHMBIM K pPaccCMAaTpHBAaeMOMY BOIIPOCY,
MpOaHaIH3HPOBAIl MATCPHAIB!, MMEBIIMECS B PACIIOpS-
xeHun Cyna, ¥ NpHILeN K 3aKII0YEHHIO, 9To Cy nocTy-
MK COBEPINEHHO HEYOEAMTENBHO, ITOCTAHOBUB, YTO C
Y4YETOM «HEIHEWIHETO COCTOSHUA IpaBa» OH He MOMKET
TIPHITH K OKOHYaTeNILHOMY BEIBOAY O TOM, ABISETCA 1K
MpHMeHEHHE ANEPHOTO OpYXHS HesakoHHBIM. Ilo ero
MHEHHIO, MMEIOTCS HE TONBKO CYIIECTBEHHBIE H MHOIO-
YHCAIEHHBIC, HO H TOYHBIE HOPMBI IIpaBa, H yTBEpXIcHHE
o npoGenax B 1pase coBepIleHHo HeybenuTensHO. C ero
TOUYKH 3PeHHS, HET OCHOBaHMIt 1g BhIBoAa 0 non liquet
B BOIIPOCE, MOCTaBlIeHHOM nepel CynoM.

C Apyro#t CTOpOHBI, IPOaHAIM3HPOBAB [OKA3aTelb-
crBa, cyabs Kopoma, kak u Cygz, pHien x BLIBOLY, YTO
IIpH MCIONB30BAHHMH ANIEPHOIO OPYXHS HEBO3MOXHO
CHENATh pa3iIMuHe MEXAY IPakIaHCKHM HACEJICHHEM M
BOCHHBIM TIEPCOHATIOM, OHO NPHUBEAET K THOEIH THICIUH,
€CIIM He MHIUIMOHBI, MHDHBIX JXHTeleH, BBI30BET upes-

MEpHBIE TPaBMBI H IIPHYMHHT HIHIIHHE CTpATaHHUA Oc-
TaBIIMMCSA B XHBBIX, HETATHBHO CKaXeTcA Ha Gymymmx
MOKOJIEHHUAX, Pa3pYIINT GONBHHULEI M OTPABUT pasiHoak-
THBHOCTBIO €CTECTBEHHYIO OKPYXAIOIUIYIO Cpedy, NIy
H TIINTHEBYIO BOJRY, IUIIHUB TEM CAMBIM OCTaBIIMXCA B
XHBBIX CPEICTB K BBDKHMBaHMIO BompekH JKeHeBckuM
KOHBEHIIHAM 1949 rona ¥ JlonONHUTENILHOMY ITPOTOKONY
I x nuM 1977 roga. OTClona cllexyeT, YTO NpHMEHCHUE
TakKoro opyXus 65110 Gbl HE3AKOHHEIM.

HecmoTps Ha ero HecornacHe ¢ OCHOBHBIM BBIBOIOM
Cyna, cyabs KopoMa 3asgBuiI, 4TO KOHCYJILTaTHBHOE 3a-
KIIIOYEHHE He cJIeAyeT CUUTATh He UMEIOIIMM HHKAKOTO
NpaBOBOTO 3HAYEHMA WIH KocTOMHCTB. CoaepskallHecs
B HEM HOPMATHBHEIC BHLIBOIBI CIEAYET PACCMATPHBATH
KaK mar BIlepel B HCTOPHYECKOM IIpOLiecce YCTaHOBJIE-
HHA IOPHIHYECKHX OTpaHMUeHHH B HEPHOX BOODYXKEH-
HBIX KOH(JIMKTOB H B IIOATBEPXKIEHHE TOTO, YTO AMAED-
HOE OpYXHe NoJNafaeT Nox AeHcTBHE MEXIYHAPOIHOTO
npaBa M PHHIUIA roCroAcTBa npasa. I1o ero MuenHio,
KOHCYNBPTATHBHOE 3akiiodeHHe Cyga BIEpBBIC B HMCTO-
PHH YCTaHaBIHBAET, YTO CyI TaKOro paHra 3asBui M
TMOATBEPAMII, YTO YIpo3a SANCPHBIM OpYXHEM HIH €ro
NpUMeHEeHUst BOTIPEKH ITYHKTY 4 cTaThH 2 YcTaBa, 3anpe-
IAIOLIEMY IIPUMEHEHHE CHIIEI, ABIAIOTCH HE3aKOHHBIMM
H HECOBMECTHMEIMH C TPeOOBaHHSAMM MEXIYHapOIHOTO
mpapa, IPHMEHHUMOrO B IEPHOJ BOODPYKEHHOTO KOH-
¢uHKTa. DTOT BBHIBOA, XOTA H ¢ OTOBOPKO#, paBHO3HA-
HeH OTKIOHEHHIO JOBOJA O TOM, YTO, IIOCKOJBKY Afep-
HOe opyxHe 65110 H306PETEHO NOCIIE MOSBIEHHSA TyMa-
HUTApHOTO IIpaBa, OHO He NOANAJaeT IOJ NOIOXKECHHA
3TOro IpaBa.

B 3akmouenne cynbs KopoMa BeIpasun coxalleHHe,
yro Cya He JOBeN IO KOHLA 3TH HOPMaTHBHBIC 3aKTIO-
YCHHS W He CHeNlall eAMHCTBEHHBIH HeH36EXKHBIH BHIBOL
O TOM, 4YTO BBHJY €IO YCTAHOBICHHHIX XapaKTEpHCTHK
HEBO3MOXHO IIpeACTaBHUTh cebe Kakoe-THG6o obcros-
TENbCTBO, IIPH KOTOPOM IPHMEHEHHE SIEePHOTO OPYXKHA
B BOOPY>XEHHOM KOH(IHNKTe He OLUTO 6Bl HE3aKOHHBIM.
Taxoe saxmioueHne Cyga cramo 6b1 6€CHEeHHBIM BKIIa-
aoM Cyfla xaK cTpaka 3aKOHHOCTH CHcTeMbl Opranusa-
uun O6penuHenHeIx Hanuif B npaBoBoe noloxeHHe,
OXapaKTepH30BaHHOE KaK HaHboJliee BaKHBIH acleKkT
MeXKIyHapOIHOIO IIpaBa, ¢ KOTOPEIM B HAaCTOALIEE Bpe-
M CTAJIKMBAETCS YelOBE4EeCTBO.

Hecosnadarowee ocoboe muenue cyovu Xuzzunc

Cynps XHITHHC IpHIOXKHIA 0c0B60€ MHEHHE, B KOTO-
POM OHa 06BACHIIA, YTO HE MOXKET IOIEPXaTh OCHOB-
HOH BrIBOI, M3noxeHHsIH CymoM B nyskTe 2 E. ITo ee
MHeHH©, Cyl HE NpPHMEHAI HOPMBI TYMaHHTAapHOIO
IIpaBa CUCTEMAaTUYECKHM H OYEBMIHBIM O6pa3oM, 4To-
6Bl 1IOKa3aTh, KaK OH NPHIIEN K 3aKITIOYEHHIO B NIEPBOi
4actH NyHkTa 2 E nocmanoensioweii vacmu. Kpome to-
ro, cMeicI nepBod dacTH nyHkTa 2 E Hescen. Cynmes
Xurruuc Taxxke Bo3paxkala IPOTHB PellleHHs non liquet
BO BTOpOit yacTH nyHkTa 2 E, cuuTas, 4To Takoe peime-
HHE HE HYXXHO H HEBEPHO ¢ TOUKH 3peHHA IIpaBa.
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105. JEJO, KACAIOIHEECA NTPUMEHEHWA KOHBEHI[MN O NPEAVITPEXIEHUH ITPE-
CTYILIEHUA I'EHOIIMIA Y1 HAKA3AHMU 3A HEI'O (BOCHHA U I'EPHEIOBUHA
nporus IOI'OCJIABHH) (ITPEABAPHUTEJIBHBIE BO3PAXKEHUS)

Pewenue ot 11 urona 1996 rona

B cBOEM ITOCTAHOBJIEHHH MO JENY, KACAIOIMEMYCH IIpH-
MeHenns KOHBEHIINH O NpeRyIIpexeHY NPeCTyILIEHUS
reHOLMAA ¥ HaKkalaHuHM 3a Hero (BocHus u I'epreroBuHa
npoTtuB IOrociasuu) Cyll OTKIOHHW NpeBapHTENbHbIE
BO3paxceHus, BeIABUHYThIE }Orocnaruein. Kpome toro,
Cyn npusHan 3asiBIeHHE, nogaHHoe bocuueit u Iepuie-
TOBHHOH, IPUEMIIEMBIM.

ITomupli TEKCT MOCTAHOBNAIOMIETO IIYHKTa IIOCTaHOB-
JICHHA I'TTIACHT!

«Cvna,

1) npHHAB K CBeJECHHIO CHATHE YeTBEPTOrO Ipel-
BapUTENBHOYO Bo3pakeHus1, 3agpneHHoro Colo3Ho#
Pecnybnuxoit ¥OrocnaBueii,

omgepzaem
a) 14 romocamu mpoTuB I

NepBOE, BTOPOE M TPEThE MpeaBapHTENbHbIE BO3pa-
KEHU,

TonocoBAny 3A: Ilpencematens bemxayu; Bu-
ue-npexcenarens IlIsebens; cyapn Opna, I'miioM, Illa-
xabynnuy, Bupamanrtpn, Panmxesa, Xepuer, I1Iu,
Kopoma, Bepemerun, ®eppapu bpaso, [Tappa-ApaH-
ryped; cynaea ad hoc Jlayrepnaxr;

- TOJIOCOBAJIH ITPOTHUB: cyapa ad hoc Kpeua;

b) 11 romocamn npotB 4

TIATOE MPEABaPUTENBHOE BO3PAXKEHME;

T'onocoBANN 3A: Ilpencematens Bemxkayn; Buie-
npencenatens IlsebGens; cyapn Initom, [IlaxaGya-
IuH, Bupamanrtpu, Pammxesa, Xepuer, Kopowma,
Meppapn Bpaso, ITappa-Apanrypen; cympst ad hoc
Jlayrepnaxr;

I'onocoBAJIM TIPOTUB: cyasu Opma, IIu, Bepemre-
THH; cyaps ad hoc Kpeua;

¢) l4ronocamn mpotus 1
LIECTOE ¥ CeIbMOE IIPEABapUTENbHBIE BO3PAKECHUS,

T'onocoBany 3A: Ilpencematens Bemxayn; Bure-
npeacenatens IIre6ens; cyapn Opa, Tuitom, la-
xabymnuH, Bupamantpu, Panmxesa, Xepner, 1n,
Kopowma, Bepemerun, @eppapu Bpaso, ITappa-Apas-
rypet; cynps ad hoc JIayrepraxr;

I'OJTOCOBANU ITPOTHB: cyasa ad hoc Kpeua,

2) a) 13romocamu npoTHus 2

nocmauoeansem, 4To Ha ocHoBaHuu craThy IX KoHn-
BEHUUU O TIpeAYIpexAeHHH HpecTYIUIEHHA IeHOUHIa
M HaKa3aHHHK 332 Hero OH obNagaeT YOpHCIUKIHEi 1is
PaccMOTpeHHs Criopa;

T'onocoBAany 3A: Ilpeacematens Bemxayu; Bu-
ue-npeacenarens 1se6ens; cyapn Tuifom, laxabyn-
IvH, Bupamantpy, Panmxesa, Xepuer, 111n, KopoMma,
BepemeTun, ®eppapu Bpaso, [Tappa-ApaHrypeH; cy-
Ibg ad hoc JlayTepraxr;

T'ojiocoBAIM IPOTHUB: cyabps Opa; cyaps ad hoc
Kpeua;

b) 14 ronocamu npotus 1

119

omKnonAem TOTOMHUTENBHBIE OCHOBAHUS IOPUCIHK-
IIHH, HA KOTOpHIe cchinanack Pecry6nuka BocHug u
I'epuerosuna;

TonocoBAnu 3A: Ilpencemarens Bemxayu; Bu-
ne-npencenartens se6ens; cyusn Opna, Iuitom, la-
Xxabymnud, BupamanrpH, Paumxesa, Xeprer, Ilu,
Kopowma, Bepemerun, Peppapu bBpaso, [Tappa-Apan-
rypeH; cyjipa ad hoc Kpeua;

T'OJI0COBANIY NMPOTHUB: cynesa ad hoc JlayTepmaxT;

3) 13 romocamu NpoTHUB 2

nocmanoensem, 4TO 3asBIEHUE, NMOAaHHOE Pecry0-
nukoit Bocunsa u I'epuerosrna 20 Mapra 1993 roga,
SIBJISICTCA TIPHEMIIEMbIM;

T'ONOCOBAIIM 3A: Ilpencenatens Bemxayu; Buue-
mpencegarens UIseGens; cymen Imitom, Illaxabyn-
1auH, Bapamantpy, Parpkesa, Xepuer, [y, KopoMa,
Bepemerun, ®eppapu Bpaso, ITappa-ApaHrypes; cy-
abst ad hoc Jlayrepnaxr;

T'OJIOCOBATIH TPOTHB: cynssa Opa; cyawss ad hoc
Kpeua.

* *

Cyn 3acenan B cienytomeM cocraBe: IIpencenmartens
Bemxaym; Bune-npencenarens LleeGens, cyasu Opa,
T'uitom, lllaxabyaaun, BupaMarrpy, Pammpkena, Xepuer,
IIn, Kopoma, Bepemerun, ®eppapu Bpaso, Ilappa-
Apanrypen; cynst ad hoc Jlayrepnaxt, Kpeua; Cekpe-
Tapb Cyna Banencna-Ocrmna,

*

* *

Cympa Opa npunoxun x pemenyo Cyna 3asBleHHe;
cynsy IIx 1 BepemeruH NpwIoxXw kK pemenuio Cyaa
CoBMecCTHoe 3asaBlieHHe; cynbs ad hoc Jlaytepnaxt Taxxe
MPWIOXKKT K peineHuIo Cyna 3agBlcHHE. .

Cyabu Llaxa6ynnus, Bupamantpn n Ilappa-ApaHry-
pPeH NpHIoxKIWIM X pemienuio Cyna ocobnic MHEHHS.

Cyapa ad hoc Kpeua npunosxxun k perrenuio CyJia He-
coBnajaloice ocoboe MHEHMHE.

*

* *

Bosbyaicdenue cydonpouzso0cmea U UCMOPUs paccmom-
penus dena
(nyHkTHI 1-15)

CyI HauHHaeT C HaTIOMUHAHHUA O TOM, 4ro 20 mapTa
1993 roga Pecny6imnka Bocuus u [epuerosnna (8 gays-
HeifureM nMenyemasa «Bocuua u T'epuerosuHa») Bo30y-
muna npotB Corosuoif Pecmy6muxu ¥OrocnaBmu (B
JanpHeimeM uMeHyeMoit «fOrocnaBua») Aelo mo cro-
pY, KacaBilemMycss AKOObI MMEBIIMX MECTO HapyIIeHMH
KoHpeHIMM 0 NpeAypexIeHHH MpecTyIeHHs TeHOLH-
Ja M HaKa’aHWM 33 Hero (B JajbHeimleM HMcHyemoi
«KoHBeHIA 0 reHouuae»), nNpuHaroii IeHepanbHOR
AccaMmbneeii Opranmzanuu Ob6neaunHeHHbIX Hanuit 9



nexabps 1948 roga, a Takxe pAna ZPYTHX CBA3aHHEIX,
o yTBepyIeHuIo bocrun U IepueroBHHb, ¢ 3THM BO-
MPOCOB. B 3asABICHAM COMEPXKANACh CCHUIKA HA CTATHIO
IX KoHBEHIMH O reHOLMAEe B 06O0CHOBAHHE IOPHCIHK-
muu Cyna.,

20 Mapra 1993 roza cpasy ke mnocie Nnogayu cBOETO
saseneHust BocHua u I'epierosuHa npeacraBiia npockoy
06 oIpeneneHHM BpPeMeHHBIX MEP COTTIACHO cTaThe 41
Cratyra Cyma. 31 mapra 1993 ropma npefcraBuTenhb
Bocuuu u T'epuerosuser mogan B Cexperapuar Cyga —
CO CCBUIKOH Ha TO, YTO HOKYMEHT SBJISETCA JOTIONHH-
TENbHbBIM OCHOBAHMeM 1A topHcaukimu Cyna B HaH-
HOM JeJie, — TeKCT nucbMa ot 8 wmioHa 1992 roma, Ha-
npasnedHoro Ilpencenatento ApGUTPaXHOH KOMMCCHH
MexayHapoJHOH KOH(EPEHIHH 10 YCTAHOBIIEHHIO MHpa
B IOrocnasuu npesunentamu pecrybaux YepHoropHs U
Cepbus. 1 anpens 1993 roga IOrocnaeus npexcrasuia
THCBMEHHBIE 3aME4aHHs OTHOCHTENbHO Npoch6rl Boc-
HUH M 'eprieroBuHs! 06 OnpezieneHNH BpEMEHHEIX Mep,
B KOTOPBIX OHa, B CBOIO Ouepefib, pekoMeHmonana Cymny
OTHATEH DACIOPSHXEHHE O MPHMEHEHHWH COOTBETCTBYIO-
IMHX BpeMEHHHIX Mep k BocHuu u [epuerosuse. B mno-
CTaHOBJIEHHH, NpuHATOM § ampens 1993 roma mocnue
3acnymwaHus cropoH, Cyn onpenenun HeKOTOpElE Bpe-
MeHHBIE MEpBI, HAalIpaBlIeHHbIE Ha OXpaHy TIpaB, IIpeay-
CMOTpeHHBIX KonBeHuMeH 0 reHoumne. :

27 wions 1993 roma Bochus u TepreroBiHa npecra-
BMJIa HOBYIO IIpock6Y 06 orpeneneHnd BpeMeHHBIX Mep,
a 3aTeM B psfe INOCIeRYIOIHUX coobmmenmiit sadgBuna o
TOM, YTO BHOCHT HEKOTODbIE M3MEHEHHA M JOIONHEHUA
B 3Ty mpochby, a TaxXe B HEKOTODBIE IYHKTHI CBOETO
3afABJIEHUA, B TOM YHCIIE U B T€, KOTOpBIE KaCcalOTCA YKa-
3aHHBIX B HEM OCHOBaHMH s lopucmukuuy Cyga, B
nvckMax ot 6 u 10 aBrycra 1993 roma npencrasHuTenb
BocHuy 1 I'eplieroBHHBI YKA3all, UTO €r0 MPABHTEILCTBO
CCBUTAETCS B Ka4yecTBe JONOJHUTEILHOrO 060CHOBAHHA
ropucaukimy Cyfa B JaHHOM Jiefie, COOTBETCTBEHHO, Ha
Horosop Mexny cO103HBIMU H 0GBEIHHUBIIUMHCS JIEp-
*aBaMH H KopolreBCcTBOM cep6OB, XOpBATOB M CIOBEH-
[eB O 3alINTe MEHBIIMHHCTB, NoArmcanHblif B Cen-XKep-
MeH-an-Jle 10 centabps 1919 roma, a Taxxe Ha HOPMEHI
MeX[YHapOLHOro 0OBIYHOTO ¥ ZOTOBOPHOTO IipaBa, Ka-
calollMecs 3aKOHOB BEACHMS BOMHBI, H HA HOPMEBI MEX-
AYHApOTHOTO T'yMaHHTapHOro mpasa. 10 asrycra 1993
ropa IOrocnaBus Takxke NpeACTaBHIA IIPOCHOY 06 yKa-
3aHMHM BpeMCHHBIX Mep, a 10 u 23 aBrycra 1993 roma
MIpeICTaBH/Ia MHChMEHHBIE 3aMeYaHus, KacarolHecs Ho-
BOro 3asBJieHHs BocHHH U eplieTOBHHLI ¢ BHECEHHBIMH
B HETO HU3MEHEHMAMM M JONONHEHHIMH. B cBoeM Io-
CTaHOBIIEHNH OT 13 cenTabpa 1993 roga Cyn, 3acaymas
KaXIYl0 M3 CTODOH, NMOATBEPHWI BPEMEHHEIE MeEpHI,
yKa3aHHBIC B €r0 ITOCTaHOBIEHHM OT & ampens 1993 ro-
Za, ¥ 3aABHI, 4TO 3TH MephI NIOAJIEXAT He3aMeIHTeNb-
HOMY H 3((EKTHBHOMY OCYIIECTBIIEHHIO.

B nmpenenax cpoka npencTaBiIeHMA KOHTpMEMOpaHITY-
Ma, npomiesHoro xo 30 urona 1995 roxa, IOrocnasus
BBIIBHHYJIA NpeBapUTENbHEIE BO3PAXKEHH, Kacaolmuye-
s, COOTBETCTBEHHO, NPHEMIIEMOCTH OCHOBHOI'O 3asiBlle-
HHMs BocHMM M T'epIieroBHHBI M NOJCYAHOCTH JAHHOTO
nena Cyny. (Beugy 3HauMTENHOTO 0OBEMa TEKCT IIpe-
BapHMTENbHBIX BO3PAXCHHH B HACTOSAINEM pPE3IOME HeE
IIPUBOIUTCA.)

B muceMe ot 2 ¢eBpana 1996 roma mpeacraBHTEND
IO0rocnasun mepeman B Cyn «B KadecTBe OOKYMEHTa,
HMEIOINETO OTHOIIEHHE K Aeny», Teker Obmero pamoy-
HOTO cornameHus o mupe B Bochnu n Teprierosune u
TIPWIOKEHHH K HeMy (B COBOKYIHOCTH MMEHYEMBIX
MHpHEIM cornameHyeM), apabupoBannbii B JIeHTOHe,
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Oratio, 21 Hoa6psa 1995 roxa u nonngcaﬂﬂmi«‘x B ITapu-
xe 14 pexabpsa 1995 roga (B JaneHeHImeM MMeHYeMBIit
JeiiTorcko-11apyXcKuM COTNANEHHEM).

OTKpEITHIE CIyIAHHA 0 NpeJBAPHTENBHBIM BO3pa-
JEHUAM, BBIABMHYTBIM FOrocnaBuel, 6BITH NPOBENEHE!
29 anpens — 3 mas 1996 roza.

FOpucouryusn ratione personae
(nyHKTH 16-26)

HanoMuHast 0 TOM, YTO B KauecTBe OTHOT'O M3 OCHO-
panuit Hamuung y Cyna IOpHCOMKLIMM B JaHHOM Jene
Bocuus u IepueroBuHa cchllaeTcs ITIaBHBIM 06pa3soM
Ha cratpio IX KonBeHrmm o renouupe, Cyn cHauana
paccMaTpuBaeT NPEIBapUTENIbHBIE BO3PAXKEHUS, BRIIBU-
HyTBIE 10 3ToMy moBoay IOrocnaBueit. OH npuHHMaeT
K cBefleHH10, uTo IOrocnaBus cHsla CBOE 4YeTBEPTOE
NpeBapUTENIFHOE BO3paXXeHHE, KOTOPOE II0O3TOMY HeT
HeoOXOIHMOCTH paccMaTpUBaTh. B cBOEM TpeTheM Bo3-
paxenun FOrocnasusd, BEIABHras psJl pa3nMYHBEIX OCHO-
BaHHIAi, OcrIapHBaeT BBIBOJ O TOM, YTo KoHBeHIHs ABg-
erca obs3aTenbHOM I O06EHX CTOPOH MIM YTO OHA
BCTYIIMIIA B CHIIy BO B3aMMOOTHOINEHHAX MEXIY HHUMM,
a B CBOeM IITOM Bo3paxxeHuu KOrocinaens, ccouiaach Ha
pa3sNIu4HBIE OCHOBAHMS, OIPOTECTOBBIBAET apryMEHT,
COITIACHO KOTOpPOMY cIlop, BO36YxucHHBIH BocHuel H
T'eprieroBuHOM, MoANagaeT 1noj AEHCTBHE IMOJTOXKEHHIA
craThi IX KonBeHIUH.

Cyn paccMaTpuBaeT CIIOp Mex/y IBYMA rocyaapcrBa-
MH, TEPPHTOPHUS KaXJOT0 M3 KOTOPBIX PacloJIoXEHa B
npefenax TeppuTopuH OrniBmedt CouMaliMCTHUECKOM
DenepatusHoi Pecrrybinkm FOrocnasuu. B MoMeHT Ipo-
Bo3rnamenus CorosHoit Pecrrybnuku FOrocnasus 27 an-
pens 1992 roga oT ee MMeHH GBLTO COENAHO O(HLIMAND-
HO€ 3afBIE€HHE, B KOTOPOM BBIPAXaJloCh HAMEpPEHHE
IOrocnaBuH OCTaBaThCA CBA3AHHON MEXIYHAPOIHBLIMH
JOroBOpaMHM, Y4YacTHHUIEH KOTOpHIX Oblia G6bIBINAS
IOrocnapus. Cyx manee OTMeMaeT, UTO BO3PaXeHHH 1o
nosoay yyactus YOrocinasuu B KoHBEeHIMM O TeHOIHE
He nocTynano. Takum o6pa3oM, Ha MOMEHT IOJaYH 3a-
SBIICHHUA 110 JaHHOMY Jely, a UMeHHO Ha 20 mapta 1993
rofa, nojoxenus 3roit KonseHiuu B oTHomenuu IOro-
CJIaBHH OCTABAJINCh B CHUIE.

Bochus u 'eprieroBuHa, co cBoeil CTOpOHEI, 29 mexa6-
pa 1992 roma HanpaBuma I'eHepalsHOMY cekpeTaplo
Opranmsanun O6veauHeHyslx Hanuii kax genosuTa-
pHio KoHBEHIIMH 0 TeHOUHIE YBeJOMIEHHE O TIpaBoIpe-
eMcrBe. IOrocmaBus ocnapuBana HeHCTBHTEILHOCTh M
IOPHAMYECKYIO CHIIY 3TOTO YBEHOMIIEHMS, ITOCKOJIBKY, C
€€ TOYKH 3peHHs, BocHus 1 IeprieroBHHa He MMena Ipa-
Ba CTAHOBHTBCH yyacTHUKOM KoHBEHIIHH,

Cyn ormeuaer, uro BocHus M [epreroBMHa crana
yneHoM Opranuzanuu O6rveaMHeHHbIX Hanuit B cooT-
BETCTBHH C PEINEHUAMH, IIPUHATHIMH 22 mMaa 1992 roga
Coserom Besomnacuocri u TenepanpHoit Accamblieei,
opraHami, ofnagaloOIUMM COOTBETCTBYIOMIEH KOMIIE-
TeHIHeH cornacHo Ycrasy. B cooTseTcTBHM cO cTaThei
XI KOHBEeHIIHM O TeHOLHIE, OHA OTKpPBITa AJIs HOATINCA-
HHA ¥ IPMCOETUHEHMA OT MMEHH «I0boro wieHa Opra-
Huzanu O6senuHeHHBIX Hanuil» ¢ MOMEHTa ero IipH-
HaTus B OpraHusanuio, a mosroMy Bocuus u eprero-
BHHA HMeNa NpaBo cTaTh yuacTHUKOM Kousenruu, Cyn
CYUTAET, YTO OBCTOATENLCTBA, TIPH KOTOPBIX BocHus U
T'eprieroBuHa mMONMyYHIa HE3aBMCHMOCTH H HA KOTODHIC
I0rocnaBusa cchlTaeTCs B CBOEM TpEThEM BO3PAXXCHHH,
CYIIECTBEHHOT O 3HAYEHHA HE UMEIOT.

W3 BRINEH3N0KEHHOTO CllefyeT, uTo Bocuusa u Feprie-
TrOBHHA HMENA IpaBO CTaTh YYaCTHHKOM maHHOH KoH-



BeHUHH B TOPAOKE NpaBolpeeMcrBa. OOHAKO MHEHHA
CTOPOH B CHOPE PacXOMHINCh IO IOBOXY TOro, Kakue
MOCIEACTBHS UISl pacCMaTpUBAEMOTO Jiella MOT HMETh
¢axT NpaBOIpPEEMCTBa TOCYIApPCTHa.

Cya nonaraer, 4To JJis YyCTAHOBIIEHUS €ro IOpHCIHK~
UMM 110 JAHHOMY JEely HeT Heo6XOOMMOCTH BBEIHOCHTH
Kaxue-THOO pelleHHs MO MPaBOBBIM BOINPOCaM IpaBo-
IpeeMCTBa rocyapcTB B OTHOILIEHHH JOTOBOPOB, IOJ-
HATBIM cTopoHamu. HesaBHcHMO OT Toro, craja JiH
BocHua u I'epueroBuHa ydactHuned KoHBeHuuu o re-
HOLIMIe HAa MOMEHT o6peTeHHs cBocH He3aBHCHMOCTH
6 mapra 1992 roja aBTOMaTH4eCKH, WIH OHA IPHCOE-
IHHUNACh K HEil B pe3yIpTaTe HaNpaBlIeHUs — C IpUAa-
HHeM eMy OoOpaTHOH cuibl HmM 6e3 TakOBOro — YyBeE-
IOMIIEHMS O NMpaBoONpeeMcTBe oT 29 nekabps 1992 roxa,
B IIOGOM ClIydas OHa y>e SIBIIAJIAch ee y4acTHHIEH Ha
MOMEHT IoAa4u ceoero 3assieHus 20 Mapra 1993 roxa.

IOrocnaBus yTBepXJala, YTO Jae eClIH IpeAIioyio-
JKUTB, 4TO B MapTe 1993 roma Ha Bocuuro u 'epuerosn-
HYy - pacnipocTpaHioch feficTBue KoHBeHIMM, OHa He
MoTJIa AEHCTBOBATh BO B3aHMOOTHOIICHHAX MEXIY CTO-
pOHaMH, TOCKONbKY 00a rocyjapcrsa Apyr Ipyra He
IIPH3HABANH U YCIOBHS, HeoOXoouMble A1 06OCHOBa-
HMS KOHCEHCYanbHBIX Haday ropucaukuuu Cyga nosro-
My oTcyTrcTBoBalH, Cyl, oIHaKO, OTMEYAET, 4TO TaKoe
NONIOKEHHUE Belel YXKe He COOTBETCTBYET CHTYallMH,
CIOXHBIIIEHCI C MOMEHTA TOAIIMCAHHSA H BCTYIUIEHHS B
cuny 14 mexabps 1995 ropa [JeitroHcko-ITapmkckoro

' cornameHud, cTaThd X KOTOpPOrO IpelycMaTpHBAET,
YTO CTOPOHEI «IIPU3HAIOT APYT Apyra B KadecTBe CyBe-
pPEHHBIX He3aBHCHMBIX IOCyJapcTB B paMKaX CBOHX Me-
XKIYHAPOIHBIX TpaHuI», U oH obpalnaer BHUMaHHUE Ha
TO, UTO JaXKe eCIIH M MOXHO OBLIO IPEAIONIONHTE, 4YTO
KoHBeHIMA O FeHOLMAE He BCTYNMHA B CHIIY BO B3aUMO-
OTHOIIIEHHAX MEXAY CTOPOHAMHM IO Noxamucanus Jeit-
TOHCKO-ITapiKCKOro corjiameHus, TO Teneppb Bee yclo-
BHA 11 obOocHoBaHMA ropHcauknun Cygma ratione
personae BbIMOJHeHEl. OH TakXe CYMTAaeT, YTO IOpHC-
nuknus Cyna B MPHHIHIE JEHCTBUTENBHO JOJKHA Olle-
HHBATBCA HA JEHb MOJAYM aKTa, HHUIHHPYIOIIEro Cy-
Ieb6Hoe pa3dupaTenbcTBO, Ho uTo Cyn, oXoGHO cBoeH
npenmectsennune, [locTosHHON ManaTe MeXTyHapOXd-
HOT'O INpaBOCYXMA, BCerla IPHUNEPKUBAIICA IIPHHIIHUIA,
COrNacHO KOTOPOMY OH He YYMTHIBAeT Kakoi-nubo ne-
($eKT B aKTe MpOLEMYPHOTO XapaKTepa, eCiH 3asiBHTEND
MOXET €Tro JIETKO HUCIIpaBUTE.

B cBere BrimeusnoxeHHoro Cynx mMmojaraer, 4To OH
IOMKEH OTKJIOHHTH TPeThe NpelBapHTEIBHOE BO3paxe-
nue FOrocnasuu.

FOpucouxyus ratione materiae
(nmyHkTH 27-33)

Hdua Toro uyrobsl ycraHoBHTH, obmamaer mu Cyx
IOPHUCIUKINEN IO pacCMOTPEHHUIO JaHHOTO Jejla Ha OC-
HoBaHHM cTaTh IX KOHBEHIIMH O IeHOLHIE, EMY ocTa-
€TCsl YTOUHHUTD, CYINECTBYET JIH MEXIY CTOPOHAMHU CIIOD,
MOXNaNAONIHI TTox OeiicTBHe 3TOH craThu. TekcT cra-
ThH IX rmacur:

«Criopsl Mexay HOTrOBapHBAIOUIUMHCA CTOPOHaMH
IO BOIPOCY TOJIKOBaHMA, IPHMEHEHHA HIIH BBINOJHE-
HusA Hactosied KoHBeHIMH, BKIIOUas CIOPB! OTHO-
CHTENBHO OTBETCTBEHHOCTH TOT'O HIIH JApYroro rocy-
JapcTBa 3a COBEpIICHHE IeHOIHJA HIM OTHOro H3
IpYrUX IepeduciIeHHbIX B cTaThe 111 meauuit, nepena-
IOTCA Ha paccMoTpeHne MexayHapoxHoro Cyma mo
TpeboBanuIo M0G0t U3 CTOPOH B Cllope».
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HMeHHO K omnpemenseMoil TakuM 06pa3oM IOPHCIMKIINY
ratione materiae ¥ OTHOCHTCA IIATOE BO3paXKEHUE, MPEI-
crasieHHoe IOrocnasueit.

CyI 0TMeYaeT, 4TO B OTHOIIEHHMAX MEXIY Ipe/iCTaB-
mUMH Hepell HUM CTOpOHaMH CIIOKUIACE

«CUTyalus, KOrga JIBE CTOPOHBI IpHIEPKUBAIOTCS
NIPAMO TIPOTHBOIIONIOKHEIX TOYEK 3PEHUS IIO BOTIPOCY
O BHIIIOJIHEHHH WM HEBHIOTHEHMHM HEKOTOPBIX IO-
FOBOPHEIX 06s3aTeNnbeTB» (TonKo8anue MupHbix 00zo-
sopos ¢ Bonzapuei, Benzpueti u Pymwinuedi, Ilepeas
cmaous, Koucyromamuenoe saxmouenue, I. C. J. Re-
ports 1950, p. 14).

M 4TO II0 NpHuuHe OoTKIOHeHHs FOrocmaBHeH rnperen-
3HMit, BELABHHYTHIX NIpoTHB Hee bocHuell u Iepuerosn-
HOH, HAJIMIO IOPMIHUECKHI CIIOP.

Ho aas o6ocHoBaHHEsA cBoeit ropucouxiyy Cyn Bee xe
OJKEH YOOCTOBEPUTHCA B TOM, YTO JaHHBIH BOIPOC
IEUCTBHUTENBHO IOMNAfacT NOX HAEHCTBHE IOJIOXKEHHH
craThby IX KoHBEHIINH O reHOoIHIe.

IOrocnapusg 310 ocnapusBaer. OHa OCTapHBacT HAJH-
yye B IJAHHOM Jelle «MEXIYHAapOHOIO CcIopa» IIo
cMpIclty JaHHOH KOHBEHIMH M HMCXOAMT IIPH 3TOM M3
IByX apCyMEHTOB: BO-TIEPBEIX, KOH(IMKT, BOSHHKLIHI B
HEKOTOPHBIX YacTIX TEpPUTOPHH 3asBHTENS, ABJIAICA
BHYTPEHHHM I10 CBOeMy XapakTepy, FOrocnasus B HeM
He Y4aCTBOBaJla M B yka3aHHOE BPeMA IOPMCIUKUMIO Ha
3TOH TEPPUTOPHH HE OCYINECTBILIA, H, BO-BTOPHIX, OT-
BETCTBEHHOCTH FOCYyJapCTBa, HA KOTOPYIO CCBLIANIACDH B
cBOHMX 3ampocax BocHus u I'epuieroBHHa, He BXOJHT B
cepy npumeneHus craTou IX,

ITo noBoxy IEpPBOr0 U3 apryMeHTOB, BBIIBHHYTHIX
IOrocnaBueit, Cyn cuiTaeT, 4To He3aBHCHMO OT Xapak-
Tepa KOH(JIMKTA, B YCIOBHAX KOTOPOTO COBEPINAJIHCH
nevicTeus, yoManyTeie B crathix II u III Konsenuun,
06s3aTeNLCTBA 10 NPSTOTBPAIEHHIO H HaKa3aHHIo 110-
IOBHBIX JesHMid, BeITekaromue u3 Konsennu mns rocy-
IapCTB, ABJIAIOIINXCA e¢ YJacTHHKaMH, OCTarOTCA MIEH-
tnuneiMH, KpoMe Toro, Cyn oTMedaer, 9TO Ha JaHHOH
CTagMH CyIONpPOH3BOACTBA OH HE MOKET PEIHTH BO-
npoc o TOM, ydacrBoBana i FOrociaBus, IpAMO HIH
KOCBEHHO, B paccMaTpUBaeMoM KOH(IHKTe, a BOMNPOC
3TOT, HECOMHEHHO, OTHOCHTCA K YHCIY CYIIECTBEHHEIX
obcToATeNbCTB Jena. Y HakoHel, B TOM, 4TO KacaeTcs
TepPHUTOPHAILHHIX NpoONeM, CBSI3aHHBIX C IPHUMEHEHH-
eM pmaHHoM Kowusennuy, Cyn IpuTepXHBaeTCi TOUYKH
3peHHA, COTIACHO KOTOPOH Ha OCHOBAHMM ILENeH H
3amay gaHHod KOHBEHIIHH MOXHO CHEIaTh BRIBOA O
TOM, UYTO 3aKpeIUIcHHBIE B Hell IpaBa H 06A3aHHOCTH
SBIAIOTCA TpaBaMH ¥ o6s3aHHOCTAMM erga omnes. Cyn
MOJYEPKHUBAET, YTO, COOTBETCTBEHHO, 0043aTelIbCTBO
KaXTOro roCyJapcTBa INpenyNpexaaTh NpecTyIIeHNe
reHOIIM/A U HaKa3bIBaTh 3a HErO TEppUTOPHANLHBIX Or-
panuyeHnit mo KoHBeHIIMH He MMeeT.

ITo moBoxy BTOpPOro apryMeHTa, BELABHHYTOro IOro-
claBMed M Kacalomlerocs Toro, kakoil BHI OTBETCTBEH-
HOCTM TOCYJapcTBa IpefycMaTpuBaercs craThed IX
Kousenuuy, Cyn 3aMeyaeT, 4T0 coZiepKalleecs B CTaThe
IX ynoMuHaHHe «OTBETCTBEHHOCTH TOTO WIH JPYIOro
rocyaapcrBa 3a COBEpIIEHHE FEHOIMAA WM OJHOTO M3
OpyruxX nepeyucineHHbx B craThe III KoHpeHumm iie
HCKTIoyaeT Kakoit 66l TO HH 65UIO OPMBI OTBETCTBEH-
HOCTH rocyfapcrsa. He HCKIIOYaeTCs OTBETCTBEHHOCTh
rocyapcTBa 3a OeHCTBHS CBOHX OpraHoB H cTaThelt IV
KonBeHIMH, B XOTOpO# peds HIET O COBEPIIECHHK aKTa
reHoMla «IPABUTENAMID WIH «TOJDKHOCTHBIMH JIMIA-
Mu». C yyetoM Bhimeusnoxensoro Cyn cauraer, 4To



OH JIOJDKEH OTKIIOHHTh IATOE NpPEIBAPUTEILHOE BO3pa-
xeHHe FOrocnapun.

TOpucouxyus ratione temporis
(rryHKT 34)

B 3T0i1 cBsizu Cyzt orpaHUGHBAETCH 3aMCUYaHUEM, UTO
KoHBeHIMA 0 TEHOLU/(E, K B HaCTHOCTH ee craTha IX, He
COOEPXHUT Kakoro-ITHOO MOJIOKEHHUS, LIENb N opuIy-
YecKoe 3HaueHHe KOTOPOro OrpaHHuYHBaiM GBI MOX06-
HbIM 00pa3oM ero IOpHCAMKUHMIO ratione temporis; OH,
K[pOME 3TOrO, OTMEYaeT, YTO CAMH CTOPOHBI TAKXKE HE
Jelalli KaKUX-JIH0O0 3aMedaHHii [0 TOMY NoBoxy, 6yas
TO B OTHOLIEHNH KOHBEHIIUM WIM B CBA3Y C TOXNMMCAHU-
eM [eifroHcko-ITapmxckoro cormamenus. Ilostomy
Cya NoCTaHOBIINET, YTO OH O0BajmaeT B JaHHOM Jgjle
YOPHCIMKIMEH, NOCTATOUHOM! s TOro, UTO6E! YYHTHI-
BaTh TONOXeHHA KOHBEHIINM O TEeHOUHIE PH PacCMOT-
PEHMH COOTBETCTBYIOMUX (JAKTOB, MMEBIIHX MECTO C
MOMeHTa Hauajia koH}mukTa B BocHun u I'epueronnye.
B cuny atoro Cyx cUMTaer, YTO OH JKOJDKEH OTKJIIOHUTh
1ECTOE U CeAbMOE IpelBapUTeIbHEIe Bo3paxeHus FOro-
CIIaBHH.

Honorvumensnvie ocrosanus rwpucouxyuu Cyda, npeo-
cmasnennble Bocnueti u I'epyezosunoil
(rryHKTEHL 3541)

CynI TakXe HOCTaHOBIISIET, YTO OH HE MOXET IIPHHATE
3a OCHOBY CBOEi IOPUCTUKIIMK B JAHHOM eI HH MMCh-
Mo oT 8 urons 1992 roga, HanmpaBieHuoe I[Tpencenaremio
ApburpaxHoi komrccH MexnyHapogHoit KoHpepeHIMu
IO yCTaHOBNEHMIO Mupa B IOrocmasun r-noM MoMupoM
BynaToBurueM, Ilpesuinentom Pecriydmuky YepHoropus,
u r-HoM Crnobopanom MunomesuyeM, IlpesnneHTOM
Pecnybnuxy Cepbus; Hu JoroBop MeXIy COIO3HBIMH U
obvemuuuBIIIMHCA AepxaBaMH (CoeguHeHHbiMy 1Ta-
TaMn AMepukH, BpuraHckoil wmnepucii, DpaHnuei,
Hranueit n SInonueit) u KoponescTBoM cepGoOB, XopBa-~
TOB N CIOBEHIEB, NoamucaHHeli B CeH-XKepMeH-aH-Jle
10 cenrssbpsa 1919 roga u BerynuBmuit B cuny 16 vrons
1920 roma, Hu xaxHe-IHOO HMHBIC HOTOJHHTEILHbBIE OC-
HOBaHMS CBOEH IOPUCHUKIUM, Ha KOTOpBIE CChUIAETCH
Bocuus u I'eprerosuna. Cyn TakKe He CUUTAET, YTO IO
zanHoMy neny FOrocnasua mana cBoe «1o6poBOJIBHOE U
HEOCIIOpUMoe» corllacue, mpenoctannsiomee Cyny npa-
BO Ha IOpPUCAMKIMIO Gollee MHPOKYIO, 4eM Ta, KOTopo#
OH, YTO MM YyXe IOATBEPXIEHO, OONafaeT B COOTBETCT-
BuK co craTeeit IX KoHsennuu o rerore. Bes lopHc-
JHMKIMS, KOTOPOIf OH 0GNafaeT O pacCMOTPEHHIO NaH-
HOTro fieNa, OCHOBBIBaeTca Ha crathe [X KonpeHrm.

IHpuemnemocms 3asenenus
(niyHkTH 42-45)

CornacHO epBOMY IIpeaBapPUTEILHOMY BO3PaKEHHIO,
BEIBUHYTOMY IOrocnaueit, sassienne bocuuu u I'ep-
LIErOBHMHBI HEIIPHEMIIEMO Ha TOM OCHOBaHHWHM, YTO B HEM
pedb MIET O COOBITHAX, MPOHCXOIMBIIUX B XOJ€ Ipax-
IAaHCKOH BOIHBI, H, CIICKOBATEJIBHO, B JAHHOM Clyvae
OTCYTCTBYET MEXAYHapoIHBHI crop, o xoTopoMy Cyn
MoOT 6Bl BHIHECTH CBOE pellieHHe.

JTO BO3paXeHHE BO MHOIOM aHAJIOTHYHO MATOMY
BO3pakeHUI0, OTHOCHTEIEHO kKoToporo Cyn yxe Brlpa-
3m1 cBoe MHeHue. OTBedyas Ha NATOe Bo3pakenue, Cyn
¢dakTHUeCckH Aan OTBeT M HA NEpBOe. YKa3aB, UTO MEX-
Iy CTOpOHaMM JICHCTBUTENIBHO CYIIEGCTBYET Criop, Moj-
nagaromuii nmox meiicraue nonoxexuil cratey IX Kon-
BEHLUH O TEHOLMAE — TO €CTh CTOP MeXIYHapOLHOTO
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xapakTepa, — CyI He MOXeT BHIHECTH pELICHHE O He-
IPUEMJIEMOCTH BEIIEYKA3aHHOTO 3afBIECHHA HA TOM
JIMIIb OCHOBAHMM, YTO JUIsS paspelIcHUA 3TOTO CIIOpa OH
OymeT BBIHYXAEH IPUHATE BO BHUMaHHe COOBITH,
HMeBIIINie MECTO B YCIIOBHAX I'paXHAaHCKOH BoMHBI. W3
CKa3aHHOTO CleIYET, YTO MepBoe Bo3paxeHue IOrocna-
BMH JOJDKHO OBITH OTKIIOHEHO.

B COOTBETCTBHM CO BTOpPHIM BO3paXXEHUEM, BHIIBHHY-
TeiM JOrocnapuei, 3assienue BocHuu H IeplierOBHHbI
HelpHeMIIEeMO HOTOMY, 4TO, OTHaBas PACHOPSDKEHUE O
HHHITMHPOBAHNH TAHHOTO Cye6HOro pa3bHpaTebCTBa,
r-# Anust MserGeroBuu He Obin npe3njieHToM PecnyGn-
KM, a JIMIOb BO3IJIABJIAI €€ Npe3HIUYM, U, 3HAYUT, pac-
MOPsDKEHUE OBUIO OTOAHO B HapyIIeHHE OINpPENEIEHHBIX
OCHOBOIIOJIATAIOIMUX HOPM BHYTPHUIOCYAapCTBEHHOTO
mpaBa. Kpome Toro, IOrocnaBusa cuuraer, 4To B TO
BpeMs Jaxe B KadecTBe IIpelcefaTensd MNpesuguyMa
r-H M3eTberosny geficTBOBal HE3aKOHHO.

Cyz oTMeuaer, 9TO C TOUYKH 3pEHHSA MEeXIYHApOJHOTO
TpaBa HET HUKaKHX COMHEHHMIT B TOM, 4YTO JIf060i riaBa
rocyIapcTBa CYHTAETCS UMEIOINUM INpaBoO IEHCTBOBAThH
B chepe MEXKTYHAPOIHBIX OTHONIEHUH OT UMEHH CBOEro
rocyiapcrBa M YTO Ha MOMCHT IIOJavl 3asBJICHHSA
r-H HaerGeropid O5UT NMpH3HaH, B 4aCTHOCTH OpraHusa-
el O6peguHeHHbIx Harmit, raso#i rocyzapersa boc-
Hust U epnerosuna. Ilosromy Cyn Takxke OTKJIOHMN
BTOpOE NMpeABapUTeNbHOE Bo3paxeHHe HOrociasuu.

*

* *

B 3axmouenne Cyn momadepkUBaeT, YTO OH HE CIUTa-
er, 6ynro HOrocnaBus, BBIIBUras CBOM BO3paXKeHHA,
3MOYNOTpeGHIIZ NMEIOIIUMHCS Y HEe, COITIacHO ITYHKTY
6 crateu 36 Craryra Cyna u cratbe 79 Peritamenta Cy-
Ila, COOTBETCTBYIOIIMMH IIpaBaMH, H IIPUXOJHUT K BBIBO-
Iy, YTO, YCTaHOBMB IIpaBO HAa OCYIIECTBJIEHHE CBOe
opHeMKIMM 1o craThe IX KoHBeHIMH o reHonmae H
NpH3HaB 3asBiieHHe BocHuM U I'epleTOBHHEI TIpHEMIIe-
MbIM, Cyll MOXET Telleph Ha 3TOH OCHOBE IEpEHTH K
PacCMOTPEHUIO JAHHOTO Jiefa 110 CYIIEeCTBY.

3assnenue cyovu Odvl

XoTta cyapa Ona M UCIBITBIBAET HEKOTOpYIO 03abo-
YEeHHOCTh 110 MOBOJY TOr'O, YTO €r0 MHEHHE PacXOJXUTCS
¢ MHEHHeM GonpIIMHCTBA WieHOB Cyma, OH BCE K€ 3asiB-
JIAET, UTO B CHMIY CBOErO NpaBOCO3HAHHMA OH cyel cebs
005132 HHBIM M3JIOXUTE COGCTBEHHYIO MO3HLMIO, B COOT-
BETCTBHH ¢ KoTopoit Cymy ciemoBalio 6Bl OTKIIOHHTH
saseieHre BocHnu u Teprieropunsl. Cynes Oma nporo-
JI0COBAJI IPOTHUB IIPHHATOrO pELIEHNs 10 TOH NMpHUUHE,
yro Cyn He obnajmaer ropucauklueil ratione materiae.
ITo ero MHexHIo, B CBOEM 3aABlIcHMH Bocuua u I'ep-
LErOoBHHAa Ha IMPENCTaBMI2 HHMKAKHUX JOKa3aTelbCTB,
CBHJIETENILCTBOBABIIHX O CYIIECTBOBAHHM KaKHX-THOO
NMPOTHBOIIOJOXHEIX TOUEK 3PEHHS OTHOCHTENBHO Mpu-
MeNeHua un monxosanus KOHBEHIIMM O TEHOLMIE Ha
MOMEHT I10JIa4YH YIIOMSHYTOr'O 3asBJICHUA, a Beb TONBKO
3TO NO3BOJIHIO 6B Cyay NpUHATH pElIeHHe O HANTHYHH
criopa ¢ FOrocnapueii mo nanHoi KoHBEHINMH.

Cynbsa Ona 3asBinser, uro KoHBEeHIINS 0 TeHOUMIE AB-
JAETCA YHUKANBHOM B TOM OTHOIICHUM, 4TO OblIa IpH-
Hara T'enepansHoii AccamOneelt B 1948 roay, To ecTh B
TO BpPeMS, KOTA MO BIMAHHEM YCIICIHHOI'O MIPOBEICHUA
Hiopubeprckoro TpnbyHana rocrnofcTsoBajia Haes He-
06XOIMMOCTH YUpeXIeHUA COOTBETCTBYIOIIEIO MEXIy-
HapOJHOTO YroJloBHoro TpuOyHana Aias Haxa3aHHA
TIPECTYMHHIX JCSAHMI, HAaNpaBIeHHBIX IIPOTHUB IIpaB de-



JIOBeKa, B TOM YHCNEe U JUIA HaKa3aHHA aKTOB FeHOIHIA;
KonBeHIMA YHUKaJIbHA M B TOM IUIaHe, YTO OHAa Ha-
NpaBleHa TIPEHMYIIECTBEHHO He Ha perylIHpOBaHME
npas U 06A3aHHOCTE#H rOCYNapCTB, a Ha 3alUTY TAKHX
npaB HHAUBHIOB M [PYNN JHMIL, KOTOphE MOIYYUIH
IpH3HaHHE B KadecTBe Bceobmux. OH falnee 3asBAseT,
YTO ecltH KaKas-IH60 U3 JOTrOBapUBAIOIUXCA CTOPOH HE
«(IPHUHUMAaeT MEPH NPEIYNPEKICHHA IPOTHB NOJ06HO-
ro NpecTYIUIEHUs U [He] KapaeT 3a ero coBepIIeHHe», TO
Tako€ T0JOXKEHHE MOXET OBITh HCIPABIEHO H BHINPaB-
JICHO JIMIIb ITyTeM i) OOpallleHHs K COOTBETCTBYIOMIEMY
oprany O6wemuneHnpiXx Hamuit (crates VIII) wmw ii)
06palieHHA B MEXIYHapOIHBIi YTONOBHBIH Cyl (CTaThA
VI), HO He MOCPEICTBOM CCHIIKH Ha OTBETCTBEHHOCTD
rocyJXapcCTB 3a JIeHCTBHA B chepe MEeXTocyTapcTBEHHBIX
oTHoIeHMIt epen MexaynapoaHeIM CymoM.

CcrL1asch Ha Meponpusmus no nodzomoexe 31oi KoH-
BEHIIMH, OH YKa3all Ha BecbMa HeolpeleleHHEIH xapak-
tep crathn IX KouseHimu o renonmue. C ero TodkH
3peHnd, U Toro, 4To6r Cy NpHHAI HacTosIIee AeI0
K paccMoTpenHio, Bocuus u I'eprerosuna 6e3ycnoBHO
JokHa 6sla 661 JoKa3aTh, yTo Ha FOrocnaBuio geicr-
BHMTEIIBHO MOXHO BOZJIOXWTH OTBETCTBEHHOCTh 3a He-
BEHITIOJTHEHHE MOJIOXeHHIT KOHBEHIIHN 10 OTHOMICHHIO K
3aABUTENIO, HO, €CIH FOBOPMTh KOHKPETHee, bochus u
TepueroBuHa IokKHa 6bi1a OBl moxa3aTs, uto IOro-
cllaBMA Hapymuia npaBa Kocnuu u I'epyezogumst kax do-
208apusaiowjetica cmopotsl (KAKOBOH IO OIpeJeleHHIO
ABJIAETCA TOCYNApCTBO), YbH IpaBa JOIKHEI OBITH 3a-
HIMDIEHE! B COOTBETCTBHH ¢ JaHHoM Koupenmueit. On-
HaKO TAKHX JOKAa3aTelbCTB B MIEPBOHAYAJILHOM 3asBlle-
HHH He oKasaloch, a caMa KoHBeHINA paxkTHUECKH He
npeoHasHaYeHa Ui 3ammTel npaB Bocuuu u I'eprero-
BMHBI KaK rocyfapcraa.

Bocuus n I'epuerobBuHa, 1o MHeHsio cymsn Onbl, B
KOHEYHOM cUeTe U caMa, OYeBHIHO, He YTBEP)KIAET, YTO
Mexay Heto H JOrocnasueii cyliecTBYeT Cop Mo MOBOXY
TOJIKOBaHUA WIH NprMeHeHHs KOHBeHLMH O reHOLHAE,
XOTA TOJIBKO Hajuuue MoJOGHOro cropa — a He IpaKTH-
Ka reHOL{HIA WIH COBEpIICHHE aKTOB reHolupa, 6esyc-
JIOBHO TIOANAJAIOIIMX IIOJ KaTEeropHIo IpecTyIUICHHH
COTTIACHO MEXIYHAPOIHOMY IIpaBy, — MOXET CTaTh OCHO-
BaHMeM I roprcaukimu Cyaa mo gaHHoit KonBeHuu.

Cyabas Ona coMHeBaeTcs B TOM, uTo MexayHapon-
Hblit Cyn sBnseTca HamexamuM Gopymom ans obeyx-
JEHHS BOMPOCOB, CBA3AHHBIX C IPAKTHKOMH MIH akTaMH
reHouMaa ¥ MOHATEIX BocHueit u I'epnerosuHolt B X0~
Jie HacToANIero cyaeGHOTO pa3bHpaTelbCTBa, a TAKXKE B
TOM, 9T0 paccMoTpenne B Cynme nen nogo6Horo pofa
MOXKET NMPHUHECTH DPEaJbHYIO IIONB3y C TOWKH 3peHHA
MEXIYHapoIHOro Mpasa, Noiloxenus Cyna win 6naro-
MOJIYYHS HeCHACTHBIX HHIHBHIOB.

OH g06aBIIfleT, UTO B CBA3H C BONPOCAMH YCTaHOBIIE-
HUs ropucuximy Cyn ZomKeH MPpUIEpXXUBATECS COBEP-
HICHHO 9eTKO OIIPEHEICHHOMN MO3HINH, ITOCKOJIbKY Ha-
JIN9He KOHCEHCYca MeXIy HaXOAALIMMHCH B COCTOSHHH
Criopa CyBEpEHHBIMH ITOCYIapCTBAMH SBIACTCA ITIaBHBIM
KOMITOHEHTOM 00OCHOBAaHHS Takoit IopHcaukuuu, Ecian
B OTHOWIEHHH 6a3HCHBIX yciaoBuit 6ymyT caenaHsl Ka-
KHe-nub0 rmociaablieHnsa, TO OH CKIIOHEH nojyaraTs, 4TO
IKaHHOe cyfe6HOE yupeKIeHHe, ubeil OCHOBHOM 3amauei
ABJIAETCA yperynupoBaHUE MEXAYHApOIHBIX CIOpOB,
3aXUIECTHET ITOTOK Pa3IMYHEIX CyeOHEBIX Jiel.

Cosmecmnoe 3aaanenue cydei Llu u Bepewemuna

B cBoeM coBMecTHOM 3asBiiennu cyasn IIu u Bepe-
LETHH cooB1aroT, 4YTo, IMockonbky craths IX Konsen-
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LIIHH O TeHOLMIE ABJAETCA NPABOBLIM OCHOBaHMEM IS
YCTAaHOBNICHUA IlopHcIUKIMH Cyma, pACIpPOCTpaHA-
Lelcs Ha paccMOTpEHHME CHOopa, IpeAMET KOTOPOro
HMeeT OTHOIICHHE K «TOJIKOBAHHIO, NMPHMEHEHHMIO HIH
BBITIOJIHEHHIO» HaHoH KoHBeHIMH, OHH TOJI0COBANH 3a
npuasaToe CyInoM pelreHne, kpoMme NMyHKTa 1 ¢ ero no-
cTaHOBIfIOmME! yacTH. TeM He MeHee OHH BBIPaXkaloT
CBOIO 03a004€HHOCTh IO IIOBOJY HEKOTOPBIX CYIIECT-
BEHHBIX OGCTOATENLCTB Hena. B yacTHOCTH, HX 03a60-
YEeHHOCTb BHIZBIBAET CoAepxalieecs B MyHKTe 32 pere-
Hus 3asBneHne Cyna o ToM, ctatesa IX KoHBeHIMH o
reHoIm/e «He HCKIIouaeT Kakoit 6uf To HH 6b11O op-
MBI OTBETCTBEHHOCTH FOCYIapcTBay. '

ITo ux MHeHMIo, KOHBEHIIMA O TeHOLH e IT1aBHBIM 00-
pa3oM U B MepBYIO Ouepedb MpemHasHadYeHa CIYXHTh
HMHCTPYMEHTOM HaKas3aHHs JHL, JONYCKAaIOIHX IIpak-
THKY HIH aKTH! F€HOLHJA, a TaKXe MpeAyNpexAcHHA
BO3MOXKHOCTH COBEpIICHUS TNONOGHBIX IIpecTyIIeHHH
OTHEeNbHBIMU JIHLIAMH; 3TOT €€ CTaTyc OcTaeTcs HeHa-
MEHHBIM., PeIlMMOCTh MeXIyHapOTHOro coollecrBa
MpHBJIEKaTh K cyNeGHOM omeemcmaennocmu auy, cosep-
wuswuX aKTHl TEHOIMIA HE3aBHCHMO OT MX HallMOHallb-
HOM TIpHHAJIEXHOCTH MM UX CIYXeGHOTO MOJIOKEHHS
onpefmenser HauGojee OINTHMANbHYIO JHHMIO NOBele-
Hys. IT03TOMY OHM CHHTAIOT, YTO MOXET ObITh ApryMeH-
THPOBAHHO 3allMIIEHa TOYKa 3PEHHS, COINaCHO KOTO-
poii MexayHaponuetii Cyx He sBisercs Haanexaiei
MHCTaHLHeH JUIg BEIHECEHM CyIeGHBIX peleHHit 1o 06-
BHHEHHAM, BEIIBUHYTEIM 3asBUTENIEM B X0 HACTOSAIUETO
cyneGHOro pa3bupaTenbCTBa.

3anenenue cyovu ad hoc Jlaymepnaxma

Cynesa ad hoc JlayTepnaxT nprilOXWII 3aABJICHHE, B
KOTOPOM Pa3bBACHUN, YTO BO M3bexaHue BO3IMOXHOCTH
MOKa3aThCAd HENOCHEAOBATENLHBIM H3-3a CAENIAaHHBIX MM
3aMeyaHHii no nopoxy forum prorogatum, colepkaB-
IOMXCA B €ro ocoboM MHEHHH OT ceHTAGps 1993 rona,
OH HE ToJIOCOBAl! 3a IYHKT 2 b nocTaHoBIAOIIEH YacTu
pemenns Cyna, TOCKONEKY B HEM HCKIIOUAeTCH Mobad
HHag opucaukiua Cyna, IOMHMO IOPHCAMKI(HH, YCTa-
HOBJIeHHOI cornacHo crathe IX KoHBeHIIHN 0 reHoIHE.

Ocoboe muenue cydvu lllaxabyoouna

B cBoeM ocoboM Mmuenmu cynesa [axaBynmaux usmo-
KM TOYKY 3pEHHS, COTIACHO KOTOpO#t ocobEle cBOIi-
crBa KoHBeHUHH O reHoIufe ykasplBaloT Ha TO, UTO
XenaTelpHo H30exaTh pa3phiBa BO BpEMEHH IIpH Npa-
BOIIPEEMCTBE. DTO OMpPaBHBIBAET TaKOE TOJNKOBAHHE
JaHHOM KoHBEHIMH, B COOTBETCTBHH C KOTODHIM OHa
IpefmoaraeT HaIHYue OXHOCTOPOHHEro O6A3aTeNbCT-
Ba CO CTOPOHBI KaXZIoro ee Y4acTHHKA PacCMaTpHBATh
rocyJapcrea-IpaBONPecMHYKH C MOMEHTa OOPETEHHA
HMM He3aBHCHMOCTH KaK IpofoikaTeneif neiicTeuii ro-
CYZapCTB-IPEMIIECTBEHHHKOB 10 OTHOINEHHIO K Ino6o-
MY CTaTycy, KOTOPBIH Te HIMEIH B Ka4eCTBE YYaCTHHKOB
atoit Koneennnu. HeobXoMMoe KOHCEHCyanbHOE 001~
3aTENLCTBO BO3HHKAET MOCJE TOro, kKaK COOTBETCTBYIO-
Ige roCyIapCTBO-NMPAaBONIPEEMHUK pelaeT MPUHATE Ha
ce6s BhINIEYKA3aHHOE OBA3ATENbCTBO M CUMTATh cedd
y4acTHHKOM JaHHOMH KoHBeHnuu.

Ocoboe muenue cyovu Bupamanmpu

B cBoeM ocofoM MHeHUH CyAbsi BupaMaHnTpu 3asaBi-
eT, uro KoHBeHIMA 0 reHOIMIe ABNSETCA MHOTOCTOPOH-
Hell TyMaHHTapHO#M KOHBEHIIMEH, NMpaBOIIPEEMCTBO IO
OTHOIIEHHIO K KOTOPOH OCYINECTBNACTCA ABTOMATHUECKH
HOCIIE pacnaja rocyJapcrsa, SRISBIIErocH ¢ CTOPOHOM.



OH cYMTaeT, YTO JAHHLINA NPHHIINI OCHOBHIBAETCH Ha
MHOTHX COO0paXeHHsX H COCTABIISET YACTh COBpEMEH-
HOTO MexAayHapojuoro npasa, K uucny mopgobmbIx
cooGpaxeHHi OTHOCUTCA M TO OOCTOATENLCTBO, YTO
KoHBeHIIUA UCXOJHT HE¢ U3 HHTEPECOB OTJENBHBIX TO-
CYZapCTB M BLIXOJUT 32 PAMKH KOHICITIMHA FOCYyAapCT-
BEHHOTO cyBepeHuTeTa. IIpaBa, BLITEKAIONIHE U3 €€
MOJIOXEHHH, He HANATAIOT HUKAKOro OpeMEHH Ha rocy-
HAapcrBo, a oba3aTenberea Mo KOHBEHIMH CyLIECTBYIOT
HE3aBUCUMO OT O0A3ATENBCTB JOTOBOPHOrO XapakTepa.
KpoMe Toro, oHa Bkimiouaer B ce6f HOPMBL OOBIYHOTO
MEXIYHApOJHOTO MpaBa U COJEHCTBYET YKDEIUIGHUIO
¢TabwisHOCTH BO BeeM Mupe. Euie OfHO 00CTOSTENbLCT-
BO COCTOMT B HeXeIaTeIBHOCTH pa3pblBa BO BPSMEHH
NpH OCYUIECTBIEHUM [PABONPEEMCTBA B OTHOILUCHHUH
KoHBeHIHH © reHOUHAE, a TAKXKE B TOM, uTO ocoboe
3HaYeHWe B NEPEeXOHbIC NEPHOARI NPHEASTC rapaHTH-
M NpaB YCIOBEKA B CBA3H C NMPOIBICHWSAMH TeHOLMIA.
benebnmuapamu mo KoHBeHUHH O TeHOUMIE He ABIA-
10TCA TPETHH CTOPOHEI B TOM CMBICIC, B KAKOM OHM
MOHUMAIOTCH COTIACHO MpHHLUNY res inter alios acta.
3HaueHHe npaB, BO3HUKAIOIIX 110 JaHHoH KoHBeHIIUH,
He MOXeET ObITh NPEeYMEHBINEHO.,

B cuny Beex aTHX 0GCTOATEIBCTB HEM3OEXKHBIM ABNA-
€rcd BHIBOA 00 aBTOMATHYECKOM IIPaBOMpEEMCTBE IO
OTHOIMEHUIO K JaHHOH KOoHBeHINH,

B cBoeM ocoboM MHEHHH cyibs BHpaMaHTpH Bhicka-
3BIBACT TaKXXe TY TOYKY 3pEHMs, COTIacHO KOTOpoH B
COBpPEMEHHOM MEXOYHApOAHOM IIpaBe, y4UTHIBasA pac-
naj rocyJapcTB BO MHOTHX 4acTAX Mypa, ocoboe 3Have-
HME HMMEET IIpUHUMIN KOHTHHYMTETA II0 OTHOILIEHHIO K
Kounpenunn o reouuge. FIMEHHO B TaKMe HECIOKOMHbIE
BpeMeHa HapoOIBl 3THX TOCYJApCTB HYX/IAKTCA B 3all[H-
Te, npenocrapingeMoii KonseHnueit.

Ocoboe muenue cyovu Ilappa-Apanzypena

Xota cyass Ilappa-ApaHrypeH NOAZepikal IOCTa-
HOBIAIOI[YIO YaCTh BBIHECEHHOTO DCINEHHS, B CBOEM
0co60M MHEHHM OH TOAYEpKHYIN jBa MOMeHTa: 1) mpu-
sHaune FOrocnasueit 10 aBrycra 1993 roga Toro gakra,
YTO Ha MOMEHT HallpaBlieHus B CyJ IpockOr 06 onpe-
JeJICHAH BpeMeHHRIX Mep BocHus u T'epuerosnHa gBis-
Jach yyacTHHKOM KoHBeHHuM o reHonupge (a Takoe
NpU3HAHHE O3HAYAET, YTO B HaHHOM Jeje NpHMEHMMA
cratht IX asroit KouBeHiyy, Kacaloomascs BOIpoca O
JIOPUCAUKIMK); H 2) 3asBieHHe Bochnu U I'eplerosHHb
C BBIpaXCHUEM e¢ JKellaHWs CYUTATHCH IPaBOIPEEMHH-
ne no oTHomweHuo k naHHoW KoHeBeHuum ¢ 6 Mapra
1992 roza, TO ecThb ¢ XaThl OBPETEHHUA €10 CBOEH HE3aBM-
cumoctH. ITo Muenuio cyupu [appa-Apanrypena, Cyny
cl1efoBao Obl OTMETHTH M Pa3BHUTh TO NMOJOKEHHE, YTO
3TO 3asBJICHHE OTBEYaeT T'YMAHUCTHUECKOH HAIMpaBJIcH-
Hocti KouBeHImK o rexonupe; Cyn He CAENAT TAKOTO
3aMEHAHHUA, ¥ 3TO MOXET BBI3BATH HETATHBHEIE ITOCIIEN-
cTBHA Jia Hapofa BocHuu M I'epueroBHHEI; mojo0HOe
3ameyaHue CyR yxe Jenal B CBOeM KOHCYJIETATHBHOM
3aKmoteHuH oT 21 urons 1971 roxa no Bompocy o npa-
806b1X ROCIEOCMEUsx 018 20cy0apcme NpooOaNCEHUA NpU-
cymcemeun FOoicnoii Agpuxu ¢ Hamubuu (I0z20-3anadnoti
Adppuxe), necmomps na pesomoyuro 276 (1970) Cosema
Besonacnocmu (1. C. J. Reports 1971, p. 55, para. 122),
M OHO COOTBETCTBYET IYHKTY 5 craTbu 60 BeHCkO#H KOH-
BEHIIMH O NpaBe MEeKIYHAPOIHHIX JOroBopoB 1969 roxa.

Hecosnadarowee ocoboe muenue cyovu ad hoc Kpeuu

Cyznnsa ad hoc Kpeua cunraer, 4To ycioBHs, HeoOXo1-
MbI€E JIsl MPHHATHA JaHHOTO JIeNa K paccMOTpeHHio B Cy-
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Je Kak C TOYKH 3pPEHHMSA IOPHCINKIIHH Cyna, TaK H IO CO-
Oﬁpa)KCHPIHM MPHEMIIEMOCTH CAMOT'0 AgNa, OTCYTCTBYKOT.

Cymectsyer He paspeiueHHas CyHoM quneMma: sBis-
1orcsa 11 Bochus u T'epuieropuna BpeMeH MoJayM 3asB-
JeHHs ¥ MeMopaHOyMa u Bocuus n I'eplieroBuHa Hsl-
HELOHsAA, TO eCTh TOCHE BCTYILIEHHA B cwiy JlelitoHckoro
coramieHus, (akTHIeCKH OXHMM H TeM Xe TrocyfapcT-
BOM. Bompoc 3TOT MMeeT HeOCHOPHMMOE 3HadeHHE IS
HACTOSIIETO AeNa, TOCKOJIBKY B 3aBHCHMOCTH OT €TI0 pe-
meHuss y Bocanu u I'eplieroBUHEI MOXET BO3HHKHYTD
BO3MOXHOCTB CTaTh persona standi in indicio. Ox Takxke
CUMTAeT, UYTo NpoBo3riaieHie bocHuu u I'epreroBuxel
CYBEPEHHBIM M HE3aBHCHMEIM TOCYHApCTBOM SABJIAETCA
Cepbe3HEIM HApYINIEHHEM — Kak Mo ¢hopMe, Tak H II0
CYINECTBY — HEOCTIOPHMOI HOPMBI O PaBHOTIPABHH H
caMOOTIpeeIcHHN HapoXoB. IToaToMy B CBfI3M C mepe-
XOIOM MpaB M 0OJA3aHHOCTEH TOCYRapCcTBa-NpeaIHecT-
BEHHMKa PEYh MOXET WATH JIMIDbL O NpaBolpeeMcTBe de
facto, a He o mpaBonipeeMcTBe de jure.

Cynps ad hoc Kpeta ue cornmaced ¢ CyaoM B TOM, YTO
«BBITEKAIOUIEE OTCIOHA ODS3ATENBCTBO KaXIOTO TOCY-
JlapCTBa MpeNyNpexaATh NpecTyIUIeHHEe TeHo1aa M Ha-
KasblBaTh 33 HErO TEPPHTOPUANBHBIX OTPaHUYEHHHA IO
Koupenuuu He uMeeT (myHkr 31 nocraHosieHus Cy-
na). OH mojaraer, 4To HeOOXOOHMO ITPOBOJHTE YETKOE
pasrpaHHiIeHHE MEXIY NMPaBOBEIM XapaKTEpOM HODPMBI,
3anpemaiomei TeHONK, U UCTIONHEHHEM WIIH IIPHHYX-
JEHHEM K HCIIONHEHUIO 3TOH HOpMEBI, TOT ¢hakT, 4TO
HOpMa, 3alpelaiomas reHoUH, ABJISeTc HOPMOIt jus
cogens, He MOXET OBITh UCTOJIKOBAH KaK IPEAIONIOkKe-
HHe, GyATO 00S3aTeALCTBO TOCYAPCTB NMPEeNyNpEXIaTh
TIPECTYIUICHUE TEHOIIUAA H HaKa3bIBATD 34 HETO He UMe-
€T TEppHTOPHalbHBIX orpaHuyeHuHd. EciM rosopuTs
KOHKpeTHee, TO 3Ta HOpMa, MoJoGHO BceM IPYrUM HOp-
MaM MEXYHAPOJHOTO NpaBa, MOXET IPHUMEHATLCA To-
CYNapcTBaMH Ji¢ Ha KaKOM-TO BooOpa)aeMOoM Ipo-
CTPAHCTBE, 2 B paMKaX TEPPUTOPHAJILHO pa3rpaHUYCH-
HOT0 MEXIYyHapoXHOro cooluecTra, a 3TO O3HAvAeT,
YTO TEPPHTOPHAJIBHAS IOPUCHAUKIIHA IIPEIIIoNaraeT, o
ofueMy NpaBHily, TEPPUTOPHAJILHEI XapakTep 006s-
3aTEJIBCTB STHX TOCYAApCTB KaK B HOPMOYCTAHOBH-
TEJILHOM, TaK U B HOPMONPHUMECHUTEIFHOM OTHOIIEHH-
ax. Hecobmoaenne 3TOro NONOXEHHS MOXET IOBIEYb
3a coboit HapymeHne HOpM O TEppHTOPHANBHON LEN0-
CTHOCTH M CYBEPEHUTETE TOCYIAapcTB, KOTOPHIC TaKXe
HOCAT XapaKTep HOPM jus cogens.

OH npuaepXUBacTCs MHEHHS, COTIAaCHO KOTOPOMY IO
KoHBeHIIUH O TeHOLH/Ie OTBETCTBEHHOCTh 3a IPecTyIl-
JICHHE I'CHOLMA He MOXeT BO3JIaraThci Ha rocyAapcT-
Bo. ITo cMeicny craten IV Konsenuun, npegycMaTpu-
Balollel YrOJIOBHYIO OTBETCTBEHHOCTH [«IIpaBHTelNeH,
JOJDKHOCTHBIX WIM YacTHBIX JIMLD»] 33 COBEpIICHHE aK-
TOB reHOLMAA WIH KaKUX-TU60 Ipyrux U3 nepednciieH-
HeIX B crathe III KoHBEHINM AesSHMH, HCKIIOYaeTcs, B
YACTHOCTH, YTOJIOBHAS OTBETCTBEHHOCTEH I'OCYRApCTB M
HE JIOMyckaeTcsl IPUMEHEHHE B JAHHOM BOIIPOCE JOK-
TPHHBI aKTa rOCYAapcTBa, ‘

Cynesa ad hoc Kpeua moiaraer, 4To «aBroMaTHIecKOe
IpaBoONpeeMCcTBO» — 3TO lex ferenda, Bompoc ckopee npo-
T'PECCHBHOTO PA3BHTHSA MEXIYHAPOIHOTO IIPaBa, YeM €ro
Konuukamiy. ITo ero MHEHHIO, YBEOOMIICHHS O IPaBo-
MIPEEMCTBE per s¢ JJIft BBIPAXXEHUS COINIACHS Ha IPHHA-
THE Ha cebsi JOTOBOPHEIX 00A3aTENbCTB HEOCTATOYHO,
ITOCKOJIBKY B Ka4ecTBe OXHOCTOPOHHETO aKTa OHO fIpe-
CHEMYeT IIEIb 3aKIIOUCHHA B paMKaX MHOTOCTOPOHHHX
KOHBCHIMI 0ofImero xapakrepa, TAKHX kak KoHBeHIUS
O TEHOMHHJE, CBOETO pojia MApajlIelIbHOTO COTMAIIeHUS
B YNIPOIICHHOM (opMe C APYTHMH HX yYaCTHHKaMH.



106. JOEJO O HEOTAHBIX INIAT®OPMAX (MCITAMCKAA PECITYBIMKA HPAH nporus
COEIUHEHHBIX HLITATOB AMEPUKH) (IIPEABAPHUTEJGLHBIE BO3PAXKEHHWA)

ITocranonnenue ot 12 nexadpsa 1996 roga

B cBOEM IMOCTAHOBIIEHHMH IO Jeny O He(TAHBIX IUIaT-
¢opmax (Mcnamckas Pecriy6ivka Hpan npotus Coenu-
neHHBIX IlITaToB AMepuku) Cyn BBIHEC peIIeHHE, B
KOTOPOM OTKIIOHHI NpEABAPHTENBLHOE BO3paXXeHHE, Ka-
cajoleecs ero IOpHCAUKINH, BEIABHHYTOEe COETUHEHHEI-
mu lItatamMu. OH ycTaHOBMII, UTO OGNafaeT IopHCIUK-
nueit A8 pacCMOTPEHHA NAHHOTO Jela Ha OCHOBaHHMU
myHkTa 2 cratbi XXI JJorosopa o fipyx6e, 3kOHOMHYE~
CKMX OTHOIIEHHSX M KOHCYJIBbCKHX npaBax Mexny Co-
eqnHeHHBIMH IlTatamMn B MpaHOM, MOAMHCAHHOTO B
Terepane 15 aBrycra 1955 rosa » BCTYIMBIIETO B CHITY
16 urons 1957 ropa.

OIHH M3 JOBOAOB, BBIABHHYTHIX COeIHHEHHBIMH
IlITaTaMi B TIONB3Y TOTO, YTO AJIS paccMOTPEHHS JAHHO-
ro fgena Cymx mocTaTOUHOMH YopHcaukuuelt He obnanaer,
saKouancd B ToM, uto Jorosop 1955 roxa, comepxa-
MMt TOJIOXKEHH A, OTHOCSMIHECS K TOPTrOBJIE H KOHCYJIb-
CKHM JleJIaM, He MOXET IIPHMEHATHCA N0 OTHOMIEHHIO K
cnyyalo, Korfa 6bima mcroab3oBaHa cwia. ITo mosomy
atoro Cyj MOCTAHOBHJ, YTO JaHHHEIH Jorosop, nono-
AEHHA KOTOPOTO He CONepXaT NpAMEIX yKasaHHit Ha
HCKJIIOYEHHEe KaKnX-THOO BONpocoB u3 cdephbr OpHC-
mukuud Cyna, Hajnaraer Ha KaXIyio M3 CTOPOH Dpix
0643aTENBCTB O LIEJIOMY KPYry pPaslIHYHbIX BOIPOCOB.
TIpoTHBONPABHBIM ABNAETCE NI060€ JEHCTBHE, HECO-
BMECTHMOE C 3THMH 00A3aTeNbCTBAMH, IIPHYEM HE3aBH-
CHMO OT CIOCO6a ero COBEpIleHHs], BKIO4as H IpHMe-
HeHHe cwibl. I103TOMY BONPOCH!, CBS3aHHBIE C IPHMEHE-
HHMEM CHIIBI, HE MCKIIOUAIOTCH per se U3 chepbl AeHCTBHA
Horosopa.

IIpoune aprymentsl CoenuHeHHbIx IllTaToB Kacaauch
cephl AeiicTBUs pasHIHbIX craTeit Jorosopa 1955 ro-
ma. B ceasu ¢ uumu Cyn IOCTaHOBHIL, YTO, pacCMAaTpH-
Bad MpeaMeT M LEIH JaHHoro Jloroeopa, craTbeH, oll-
penensiouieii ogHy U3 ero Lenei (ycTaHOBJICHHE MHpa M
IpYXOHI), ClIeRyeT CYMTATh CTaThlO I, 1 HMEHHO B CBETe
3TOlt CTaThH HaJJIEXHUT TOJNKOBaThH U NPHMEHATH OC-
TalbHbIE 0JIOXKEHHS JJoroBopa, ofHako caMa To cebe,
B3ATasg B OTHEJIBHOCTH, 3Ta CTaThAd HE MOXET CIYXHTh
ocHoBaHueM mns ropucoukuun Cyna. He Moxer cmy-
XHUTh TAKHM OCHOBaHHeM U MyHKT 1 crateu IV Joroso-
pa, NoapoOHO H3NTOXKEHHbIE MONOXEHHA KOTOPOro Kaca-
IOTCA peXHMa, NPENOCTaBISCMOrO KaXIo# cropoHoit
rpaxiaaM M ¢upMaM Apyrodl CTOPOHBI, a TaKXKe HX
HMMYIIECTBY H TIPENNIPHATHAM, HO HE paclpOCTPaHAIOTCA
Ha JeMCTBHA, COBEpIIEHHEIC B JaHHOM ciiydae Coenu-
HeHHbIMK [lITaTaMut Mo oTHoIeHMIo k Mipany.

OnaHako B ToM, 4To Kacaercq nyukra 1 cratbu X Jo-
roBopa, Cyn ycTaHOBHWI, uTo paspymeHue CoeluHeH-
HbiMu IlTaTamu upaHckux HedrsaHbIX wiaTdopM, B CBA-
3M ¢ 4eM OklI1a NoAaHa xkanoba HMpaHOM, MOTJIO HMETh
TOC/IENCTBHA A SKCIOPTHOM TOPTOBIM MpaHCKOil Hed-
THIO, a 3HAYHUT, JNI1 cBO6OBI TOPTOBIH, FapaHTHPOBAH-
HOIt 3TUM nyHkTOM. I103TOMY OliEHKa NMPOTHBONPABHO-
CTH pa3pyleHus miaT(opM Moria ObITh IPOU3BENCHA B
CBSA3H € NOTIOXKEHUAMH 3TOrO ITYHKTA.

CnenoBatensHo, MexXIy CTOPOHaMH CYLIECTBOBAN
CHOP OTHOCHUTEILHO TOJNKOBaHHA H IPHMEHEHHS ITYHKTA
1 craten X Jdorosopa 1955 rona; crop 3ToT NOANagaeT
Mok HdeHcTBHE KOMIIPOMHCCHOH OroBOPKH, CoJepxa-
meitcs B nynkre 2 cratbi XXI oroBopa, H, 3HAYMT,
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Cyn o6aalt I0pUCIHKIHEH, HeoOX0AHMOH A1 IPHHS-
THS JAHHOTO CIIOPA K paCCMOTPEHHIO.

*

* *

IToJIHEI TEXCT MMOCTAHORNIAIONWIErO MyHKTA IIIACHT!
«Cyl

1) ommxnonsem, 14 ronocaMu npoTHs 2, IpeaBapH-
TenbsHoe BospaxeHHe CoemuHeHubx llTaToB Amepu-
KH, COIIIacHo koTopoMy Joroeop 1955 roma He ABis-
ercd OCHOBaHMeM 1 ropucaukiu Cyna;

To0COBANM 3A: Ipeacenatens bemkayH; cyAbH
TuitoM, Ilaxa6ymmus, Bupamantpy, Panmkena, Xep-
ner, Iy, dnedmxayep, Kopoma, Bepewerun, Oep-
papu Bpaso, Xurruue, Ilappa-ApaHrypen; cynps ad -
hoc Puro;

TOJIOCOBAJIH TIPOTUB: Buie-nipencenatend Ilse-
Genp; cynes Ona;

2) nocmanosnsem, 14 romocaMu NPOTHB 2, 4TO,
ocHoBhiBagch Ha nyHkTe 2 craTh XXI Jlorosopa
1955 roma, on o6najaeT IOPUCHUKLHEH IIA NIPHHATHA
K paccMOTDEHHIO UpeTeHsHii, BEABMHYTHIX Hcnam-
ckoit Pecrybimukoit MpaH B COOTBETCTBHH C IYHKTOM
1 crathu X nannoro Jloroesopa,

T'oJIOCOBANN 3A: Tlpencenarens bemkayu; CyobH
TuitoM, Iaxabyxmun, BupamanTtpy, Panmkesa, Xep-
uer, Illu, ®Oneimxayep, Kopoma, Bepemerun, Dep-
papu Bpaso, Xurrusnc, [lappa-ApaHrypeH; cyles ad
hoc Puro;

TOJIOCOBANIM TIPOTHB: Bune-mpemcegatens Illse-
Genb; cynea Oman.

* ok

Cyx saceman B cnemyromem cocrase: IIpencemarens
Bemxkayw; Bune-npencenatens IIeeSens; cyasu Opa,
TuitoM, 1laxabymnun, Bupamantpu, Panmkesa, Xep-
uer, 1Uu, dneitmxayep, KopoMa, Bepemeruy, Peppapu
Bpaso, Xurruuc, Ilappa-ApaHrypen; cynss ad hoc Pu-
ro; Cexperapb Cyaa Banencus-Ocrmna.,

*

* %

Cyzmeu Ilaxabymmun, Panmkea, Xurruac u Ilap-
pa-ApaHrypes, a Takxe cynba ad hoc PUro npHioxuiu
K peiuenuio Cyna ocobple MHCHHSL.

Buue-npencenarens 1IBe6ens u cyabs Ofa MpHIoXu-
1M K pexeHHo Cyza HecOBIaJaloNiie 0cobLe MHEHHL

*
*

Bosbyoicoenue cydonpoussodcmea u ucmopus paccmom-
pexus dena
(rmyHkTH! 1-11)

Cyn npexjie Bcero HalloOMHHAET O TOM, 4TO 2 HoAGpA
1992 roma Mcnamckas Pecrybnuxa Vpan Bo3Oyauna
npotus CoemyreHHEX 11ITaTOB AMEPHKH JENO O CIIOpY,



«BOSHUKIIEMY B pe3yJbTaTeé HAMaJeHHA HECKONBKHX
Kopabneit BoeHHO-MOpckoro ¢mota CoeaUHEHHBIX
IITaToB 19 okTa6ps 1987 roxa u 18 anpens 1988 ro-
Ila Ha TPH MOPCKHX He(TeROOBIBAOMIX KOMIUIEKCa H
pa3spyleHns MMH 3THX KOMIIIEKCOB, IpHHAANEKaB-
mux HanuonambHoN upaHckoH HedremoOwiBatomei
KOMITaHMM M 3KCILUTyaTHPOBABIIMXCS €10 B KOMMEpHUe-
CKHX LIEJISIX».

B cBoeM 3aseneHun MpaH yTBepXkHmal, 4TO 3TH aKTHI
ABWINCH «CYIIECTBEHHBIM HapyIIEHHEM» pa3lIHYHBIX
nonoxenuit Jloroopa o mpyx6e, IKOHOMHIECKHX OT-
HOILIECHHAX M KOHCYJIBCKUX IpaBax Mexny CoeTHHEeHHBI-
mu ITtatamu u HpanoM, nognucanHoro B Terepane 15
asrycra 1955 roga u BcrynuBmero B cuny 16 uions 1957
roga (B manpHeifinmeM uMeHyemoro «Jlorosop 1955 ro-
Ia»), a TAKXKEe HOPM MeXIyHapoJHOTO NpaBa. B kavuecrse
OCHOBaHHA Hammuna y Cyga HeoOXOomUMOH IOpHUCIHK-
LU B 3asBJICHHMH COJEPXKUTCH CChUIKA Ha ITYHKT 2 cTa-
U XXI Iorosopa 1955 roxa.

B npenenax npoXneHHOTO CpoKa MpeNCcTaBICHHS
koHTpMeMopaHayMa CoennHeHHble [IITaTEl BHIABUHYIH
NpEIBapUTENbHOE BO3paXKeHHe, Kacajolieecs MOACYAHO-
cri gaHHoro aena Cyny cornacHo myHKTY 1 cratbu 79
Pernamenra Cyna. Benencrsue sToro paséupaTenbcTBO
Jena TIo CYHIeCTBY ObLI0 IprocraHosieHo, Ilocne Toro
kax FpaH npencrasii MUCHMEHHOE 3asBIEHHE CO CBOH-
MH 3aMeYaHMAMH U JOBOAAMH IO IOBOAY IIpeABapH-
TEJIBHOTO BO3pPaXEHHs, BBIIBMHYTOrO COEZMHEHHBIMH
IllraTaMu, B Ipenenax yCTAaHOBIEHHOTO cpoka, 16-24
ceHTAOps 1996 roga cocrosnuch OTKPHITHIC CyAeOHBIE
3aceaHus.

Huxe NPHUBOJATCA OKOHYATEJIIbHBIC TEKCTHl IOKYMEH-
TOB, IPEACTABJACHHBIX CTOpPOHAMH.

Ot uMmenn CoequHenHbIX llITaToB:

«Coemnnenunrle ITtaTer AMepuxn npocar Cyx noa-
JepXaTh BEIIBUHYTHIEC HMM BO3paXKeHHE B OTHOINEHHH
ropucaukim Cyna mo meny O negmsanwlx nnamgop-
max (Heramexas Pecnybnua Hpan ipotuB Coeduten-
Hoix [lImamos Amepuxi)».

Ot umenu Upana;

«YuuTbiBasg (GaKTHl U apTyMEHTHI, N3JIOXKEHHLIE BHI-
me, npaBuTeNbcTBO Hcmamckoit PecnyGnvikn HMpan
npocuT CyZ BRIHECTH pelieHHe U OO LIBUTE:

1. uro NpeaBapHUTEJIBHOE BO3paXCHHE Coequnen-
HbIX IIITaTOB OTKIOHAETCA IIETHKOM H ITOJTHOCT BIO,

2. 4To, cliemoRaTedbHO, Ha ocHOBaHHH craThy XXI
(2) Horosopa o apyx6Ge Cyn obnagaer IopHCAUKIIHEH,
HeOOXOMUMOH HJIA IIPHHATHA K PACCMOTpPEHHIO IIpe-
TeH3uit, M3moxeHHnIX Mcmamckoit Pecmy6nukoit
HpaH B ee 3asgBIeHMH H MEMOpaHMyMe, IOCKONBKY
OHH OTHOCSITCS K CTIOPY MEX]TY CTOPOHAMH 110 MIOBOLY
TOJIKOBaHHA ¥ IPUMEHEHUS JaHHOrO JJorosopa;

3. YTO eCcnH, B IPOTHBHOM CIIydae, BHILIEYKa3aHHOE
IIpEABAPUTEIIBHOC BO3PaXKCHHE HE OTKIJIOHAETCA Cpa3y
5Ke, TO OHO HE HOCHT, HCX0JA M3 OOCTOATENLCTB TaH-
HOTO Jena, HCKIIOUMTENEHO NpeABApHTENBHEIN Xapak-
Tep o cMelcy craThi 79 (7) Pernamenra Cyna, a Taxoke

4. o moOOBIX IpYyrux CpelcTBax NpaBOBOH 3amiu-
THI, KOTOpble CyI COYTET YMECTHBIMHUY.

IIynkem 2 cmamwu XXI Joz080pa 1955 200a u xapaxmep
cnopa
(nyHkTH 12-16)

CyMMupya apTyMeHTH], BEIIBUHYThie M paHOM B 3a4B-
JIEHHH U B X0Je nocienymwomero pasbupatenscrea, Cyn
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NPHXOJHUT K BBIBOLY O TOM, 4TO HFIpaH BBIIBHIraeT Ipe-
TEH3UH JIMIIb B CBA3M ¢ HapymeHHeM CoenMHEHHBIMHU
IlItatamu crath I, nynkra 1 crated IV H nyHkra 1
craTbd X [Joroeopa 1955 rona, a Tak>xe 0 TOM, UTO BO3-
HHKIIHH B 3TOH CBA3M CIIOp NOAIaxaeT, KaK yTBepKIaa-
ercs, rox lopucnukiuio Cyma cornacHo IyHKTY 2 cra-
M XXI 3TOTO %€ JoroBopa.

Coenuuennbie llTaTel, O CBOEi CTOPOHEI, YTBEPKAA~
IOT, 4TO 3afBjieHHe, FpaHa He HMeeT HUKaKoTO OTHOIe-
Hus k Jorosopy 1955 roma. ITosToMy, noguepkuBaloT
OHHM, CIIOp, BO3HHKIIMIT Mexay HUMH u HpaHoM, He
MOAINamaeT MO AeHCTBUE TONOXKEHHH MyHKTa 2 cTaThH
XXI Horoeopa, u3 yero Coenunennnle IIITaTel genaror
BBIBOJ, 4TO CyJIl JOJKEH IPUHSATD pellleHHe 06 OTCyTCT-
BHM Y HEro IOpUCAMKIINM, HeOGXOOUMOH A paccMOT-
pEHH 3TOTO cIopa.

Cyn npexie BCEr'o YKashIBaeT, YTO CTOPOHEI HE OTpHIa~
10T Toro, uto JloroBop 1955 roma neficTRoBa Ha MOMEHT
nogaTy FMpaHoM CBoero 3asBIIEHHS, ¥ TeM 6olee TOro,
YTO OH IO-NpeXHeMy ocTaeTcs B cuiie. Cyl HalTOMHHAET,
1o B 1980 rogy OH BBHIHEC pElIeHHE O IPHUMEHHMOCTH B
To Bpems Joroeopa 1955 roma (Junaomamuueckuii u
KoHcyabekuti nepcoran Coedunennvix LlImamos ¢ Tezepa-
e, Pewenue, I. C. J. Reports 1980, p. 28, para. 54); HH
OJTHO 13 0GCTOATENBCTB, C KOTOPHIMH OH ObLI 03HAKOM-
JIEH B CBSI3H C HACTOSALIMM JEIOM, He BISETCA OCHOBA-
HHEM JI TOrO, YTOOBI OH U3MEHUI CBOIO TOUKY 3PEHHA.

To ycnoeusM nyHkTa 2 craTsi XXI sToro {loroeopa:

«Twbol crop Mexay Beicokumu [orosapusalo-
muMucs CTOpOHaMHM IO TIOBOJY TOJIKOBAaHHA WIH
NpUMeHeHHs Hacrodmero JloroBopa, KOTOPHIR He
yhaercs yIOBJIETBOPHTENBHBIM 00pa3oM ypeTyJIHpo-
BaTh UIUIOMATHIECKUM ITyTeM, Iiepenaercs B Mexy-
Hapogubiii Cyn, ecnmu Tolbko Bricokme IoromapH-
Balontuecs CTOpOHBL HE TOTOBOPATCA O €r0 yperyiH-
POBaHWH KAKHUMHU-TNOO0 HHBIMH MUPHBIMH CDEIICTBAMID).

Hu oIHa U3 CTOPOH HE OCIapuBaeT TOT'0, YTO HEKOTO-
pble U3 YCIOBHIA, COAEpXKAUXCA B JAHHOM TEKCTe, TIPH-
CYTCTBYIOT B HACTOSIIEM JieJe: CTIOp BO3HHK Mexay Co-
emuneHHbMH ITlraramu U HpanoM; yperyampopaTh
JAHHBIHA CIIOp AMILIOMATHYECKHM ITyTEM HE NMpencTaBis-
eTCS BO3MOXHEBIM, H 06a rocyapcTBa He JOTOBOPHIHCH
«0 €ro yperyJMpoBaHHU KaKUMH-THG0 UHBIMM MHDHBI-
MH CPeACTBaMI», KaK 3TO NMpelycMoTpeHo craTheit XXI.
C gpyroit ctoponsl, CTOpPOHBI IIPHIACPXKHBAIOTCA pas3-
JIMYHEIX TOUEK 3peHHUs TI0 BOIPOCY O TOM, ABIAETCH ITH
CIIOp MeXIy 0O0UMHU rocyJapcTBaMH 110 TIOBOAY ITPOTH-
BOIIPaBHOCTH JeiicTBUH, coBeplIeHHEIX COeXHHEHHBIMH
IlItaTaMH B OTHOWIEHHH HpaHCKUX He}TAHBIX IUIAT-
(hopM, CIOPOM «IIO NOBOAY TOINKOBAaHHUS HIIH IIPHMEHE-
Hus» Jorosopa 1955 roxa. ng Toro 4to6s!1 1aTh OTBET
Ha 3TOT Bompoc, CyX He MOXET OTpaHMYHThCA yKa3aHH-
eM Ha To, uro ofHa W3 CTOpPOH cuMTaeT, 4TO Taxoi
CIop CYIIECTBYET, TOTHA Kak Apyras ato oTpunaer. Cyn
nomkeH yGeIUThCA B TOM, 4TO HapylieHus Horosopa
1955 roga, Ha xortopsle cchunaercs HMpax, nmoanagaroT
HIH He TOAIAfalOT IoJ AeHCTBHME IMOJIOXKEHUH 3TOro
JoroBopa, H, CIeZOBaTEILHO, B TOM, 9TO AaHHBIH criop
ABJIAETCS WIN HE ABISAETCH CIIOPOM, NMOANAJaloUM IO
IOPUCOMKILIMIO ratione materiae Cyna 1o paccCMOTPEHHIO
JIaHHOTrO JeNla Ha OCHOBaHMHU NyHKTA 2 ctaThi XXI.

Ipumenumocms [Jozosopa 1955 z00a e cayqae npumeHe-
HUA cultvt
(mynkTh 17-21)

IIpexne Bcero Cyn paccMaTpHBaeT apryMEHT OTBeT-
uMKa, corjacHo koTopoMy Horosop 1955 roga He npu-



MEHHM K BOIIPOCaM, KacalomMMCA IIpUMeHEH S CHIIHL. B
aroit cBa3u CoenuHenHble HITaTel 3aABNAIOT, 4YTO Ha-
CTOAUIHI CITOP B CYNIHOCTH KacaeTcsa IMpOTHBONPAaBHO-
CTH JeHcTBHH BOeHHO-MOpPCKMX ¢l CoeIHHEHHBIX
IlITaTOB, «CBA3AHHBIX C IPOBeNeHHEM OOEBHIX Ollepa-
uMit», U UTO 37eCh NPOCTO OTCYTCTBYeT Kakaf-IH6o
CBA3b MEXIY IOJIOKEHUAMH JaHHOTO JJoroBopa, mocBs-
IEHHBIMH YHCTO TOPTOBHIM H KOHCYJILCKMM OTHOLIEHH-
AM, M 3asBJIeHHeM M MeMopaHaymoM HpaHa, OCHOBHOE
MecTO B KOTOPBHIX 3aHHMAlOT HCKIIOYHTEJIBHO YTBEp-
HJIEHNA O TMIPOTHBONPABHOCTH NPHUMEHEHHS BOOPYXKEH-
HOM CHWIBL

Hpan HacraMBaeT Ha TOM, YTO CNOp, BO3HHKIIHI
MEX]y CTOPOHaMH, KacaeTcs TOIKOBAHHA HIIH NpHMe-
HeHus JoroBopa 1955 ropa. IlosToMy OH IpPOCHT OT-
KJIOHMTH TIpEABapHUTENIBHOE BO3paxeHHe JH6o, B mpo-
THBHOM ClIy4ae, eclIH OHO He OyIeT OTKIIOHEHO Cpasy
ke, CUMTATh 3TO BO3pa)Ke€HHEe He HOCAINM MCKIHNOYH-
TeJILHO TPeJBapHTENLHEIH XapakTep 10 CMBICILY IYHKTa
7 crateu 79 Pernamenra Cyna.

Cyn, Bo-IiepBbIX, OTMedaeT, 4To B Jforosope 1955 rona
HE COIEPXHTCA KaKHX-THO0 MOoJI0XeHUI, KOTophIe NIps-
MO HCKTIOUANTH GBI ONpPEAEIEHHBIE BOIPOCEL H3 IOpHC-
qukyuu Cyna. OH npuepXuUBacTcs ToH TOYKH 3peHHd,
yto Horosop 1955 roma Hajaraer Ha xaXaylo H3 cro-
POH pa3IHuHEBIe 06A3aTeNbCTBA 110 PALY BoNpocos. Jlio-
60¢ nmeiicrpue KakoH-THO0 M3 CTOPOH, HECOBMECTHMOE C
3TMMH 06A3aTENLCTBAMH, SBIAETCA IPOTHBOIIPABHBIM
He3aBUCHMO OT XapaKTepa CpelCTB, IIPH IOMOMH KOTO-
PpBIX OHO 6bUIO coBepiieHo. Hapyinenue npas ofHoM U3
CcrTOopoH B JloroBope nyTeM IMpHMEHEHHs CHIB! ABIIAETCH
CTONIb Xe€ MpPOTHBOMNPABHBIM, CKOJIb NMPOTHBOIIPABHBIM
6rl10 6B HapyIlIeHHE, COBEPIIEHHOE TIOCPEACTBOM IIPH-
HATHA aAMHHHCTPATHBHOIO PEIICHHA HIH C MCIIONb30-
BaHHEM KaKMX-IHGo HHBIX cpeacTB. IloToMy BoIpochl,
CBA3aHHEIE C MPHMEHEHHEM CHIIEI, HE HCKIIIOHAIOTCA per
se u3 ceprl aeitcreusa Jdorosopa 1955 roma. Benencr-
BHE 3TOTO apryMEHTEHI, BEIABUHYTHIC IO 3TOMY IOBOLY
CoeaunennbiMu IlITaTaMu, JONXKHEI OBITE OTKIOHEHHI.

Cmamoa I [Jozosopa
(nmynx eI 22-31)

Bo-BTOpEIX, MHeHHA CTOpPOH pacxoAgrcs 1o IOBORY
TONKOBAaHUA cTaThi I, nyHkTa 1 cratbu IV u myHkTa 1
cratbi X Horosopa 1955 roga. C rouxu 3penus Hpa-
Ha, fesIHHS, KOTOpEIE OH BMEHACT B BUHY CoeTHHEHHBIM
IllTaTaM, HOCAT TaKOlf XapaxTep, YTO IpPEACTABISIOT
co60ii HapyIeHHe JaHHBIX MONoXeHMit, n moaroMy Cyn
obmamaer IOpHCAMKUHMeH ratione materiae, HeoOXomH-
MO 18 IpHHATHA 3aaBJieHns paHa K pacCMOTpEHHIO.
Coemnnennsie IlITaThl NpHAEPKHUBAIOTCS ITIPOTHBOIO-
JIOKHOH TOYKH 3PECHUSL.

‘Cratea I Horoeopa 1955 roma mnpelycMaTpHBacT,
g10: «B oTHOmMEHMAX Mexay CoemunenueiMu IllTaTa-
MH... H HpaHOM ycTaHaBIHBalOTCA MPOYHBIA MHpP H HC-
KpEHHAA apyx6ay.

C Touxu 3penus Hpana, 3To nomoxeHHe «He TOJNBKO
codepkUT GOPMYIIHPOBKY COOTBETCTBYIOIITHX PEKOMEH-
JAallMM WUIH MOXeJaHHA.., HO U HajlaraeT Ha JOTrOBapH-
BaIOIIHECH CTOPOHEI peallbHbIe 06A3aTenbcTBa, Tpebyio-
IIHE OT HHUX IONJEPXKAHHA U COXPAaHEHHA MHDHBIX M
JIpYKeCTBEHHbIX B3aHMOOTHOIIEHUI»; OHO TaKke Hala-
raeT Ha CTOPOHBl «MHHHMMAJIbHOC TpeGOBaHHE... CTpO-
HTb CBOU OTHOILEHUS C ApYrofl cTOpoHOH coobpa3Ho
NPHHIMIIAM ¥ HOpMaM oOlIero MexIyHapoRHOTO Iipa-
Ba, OTHOCAIMMCA K cepe MHDHBIX M JPYXKECTBEHHBIX
OTHOINECHHUI»,
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Coemunennrle IlTaThl, HanpOTHB, CYHTAIOT, YTO
Hpan «aenaer COMUIKOM HaleKko HAYIMHE BBIBOOBI M3
MOJNIOKeHHUH craTh I». OTBETYHK IMOJIaTaeT, YTO MpHBe-
JEHHBIN TEKCT «HE COTEPXHT HUKAKHX CTAHAapTOBY, a
ABJIAETCA BCErO JIMIDL «3afABJICHHEM O HaMEpPEHHAX».
Takoe TONkOBaHHE BBITEKAET H3 0OCTOATENLCTB Jena H
OTBEYAET «YHCTO TOPrOBO-KOHCYJIBCKOMY) ‘XapakKTepy
Horosopa. '

Cya cuuraer, uto GopMyIHpoBKa craTbi I B ee o6meM
BHJIC HE MOXET TOJKOBATHCA B OTPBIBE OT IpeAMeTa H
ueneit Jloroeopa, B KOTOpoM oHa coepyxkuted. Cymrect-
BYIOT OTOBODEHI O Apy%0e, coAepxkamniye He TONBKO Io-
JIOKEHUS, aHAJIOTMYHBIE TEM, KOTOpPHIE BCTpPEdaloTCs B
cratbe I nanHoro Jlorosopa, HO ¥ Takue, KOTOPhIE HMe-
IOT LENBIO Pa3hACHHTh YCIOBHS HMX TpHMeHeHHs. ITo,
OJIHAKO, He OTHOCHTCA K HacToAlleMy aeny. B 1aHHOM
cllydyae peub uueT o craThe I, KoTopas BKIIO4eHa HE B
Jorosop nogao6Horo Tuna, a B Joroesop «o apyx0e,
9KOHOMHMYECKHX OTHOLIEHMAX H KOHCYJIBbCKHX IpaBaxy,
LIeJIb KOTOPOTO, COTIACHO TIONIOKEHHAM €ro npeaMOyisl,
COCTOMT B «IOOIIPEHHH B3aHMOBBITOZHOM TOPTOBIH H
HMHBECTHIMI 1 B YCTAaHOBJIEHUH Gollee TECHBIX OBLIEIKO-
HOMMYECKHX CBA3€il», a TakXe B «yperyIHpoBaHHHU
KOHCYJILCKHX CHOILICHHID) MeXIy ABYMS rocyfapcTBa-
MH. OTHM J[0roBOpOM peryIupyIOTCA YCIIOBHSA IpeChI-
BaHHA TpaXIaH OJHOM CTOPOHBI HAa TEPPHUTOPHH IpY-
ro#t (ct. II), npaBoBoe NmoyioxeHHe GPUPM U YCIOBHS HX
JocTyna K cyxy u apburpaxy (cr. III), rapantuu B ot-
HOUIEHHH IpaxaaH ¥ $MpM Kaxgoi M3 gorosapHparo-
IMXCA CTOPOH, a Takke B OTHONIEHHH HX HMYIIECTBA U
npeanpusaruit (ct. IV), ycnoBHs KYIUTH-IIPOAaXKH HEABH-
®KHUMOCTH H OXpaHBI HHTELIEKTYalbHON COGCTBEHHOCTH
(ct. V), mopsamok HajnoroobnoxeHus (1. VI), nopamox
nepesojia Kanutanos (cr. VII), Bonpockl TAMOXEHHOTO
0BJI0XEHNA ¥ [PYTMX OFpaHMYEHHH Ha UMIIOPT (CTATBH
VII u IX), Bonpochk! TOProBIH H MOpPEILIaBaHHA (CTATEH
X u XI), a Takxe nmpapa H 0653aHHOCTH KOHCYJIOB (CTa-
U XII-XIX).

M3 BrINIeCKa3aHHOTO CAERYET, 9TO NMPEAMET H LieIH
HdoroBopa 1955 roma cocrosfiH He B peryaMpoBaHHU
MMpHBIX ¥ IPYXKeCTBEHHEIX B3aHUMOOTHOINEHHH MEXIY
060MMHM rocyfapcTBaMH B OOIENIPHHATOM CMBICIE 3THX
MOHATHIL. A T03TOMY HENIb3S TOJIKOBaTh CTaThlo I Kak
BKJIIOYAIOWIYIO BCe TIOJOXEHHA MEKAYHapOJHOTO Ipa-
Ba, KacaloI{ecs TAKHX B3aHMOOTHONICHUH. BKIoueHHe
B TeKcT 3roro Jorosopa (»opMyJIHpPOBOK, HCTIONB30BaH-
HBIX B TeKcTe cTaThH I, cliemyer, ckopee BCero, IOHH-
MaTb B TOM CMBICIE, YTO 00a rocyjapcrsa HaMepeBa-
JIMCh MOMYEPKHYTH TOT (haKT, 4YTO HAIHUHME MHPDHBIX H
JpYXXECTBEHHBIX B3aUMOOTHOLICHHH sBrseTca Heobxo-
JMMOH TpedIOCEUIKOH TapMOHMYHOTO pa3BMTHA HX
TOPrOBEIX, PMHAHCOBBIX H KOHCYIBCKHX OTHOLIEHHH, a
TaKoKe TO, 4TO TAKOE Pa3BUTHE HX B3aHMOOTHOINCHHH
6YHET, B CBOW 0Yepelb, CIIOCOOCTBOBATh YKPEILICHHIO
MHpa M ApYxObl MexXny HUMH. ClleoBaTeNbHO, CTaThIO
I Ha/UleXHT pacCMaTpPHBATh KaK CTaThio, (PMKCHpYIO-
myio ofAHy u3 ueneil Jlorosopa, ¥ YTO HMEHHO B CBETE
3TOH CTATBHH HYXKHO HCTOJIKOBBIBATDH M IIPHMEHATH ApY-
rue ero nonoxenns, Hapsany ¢ stuM Cyr oTMeuaer, 4To
C HpaHCKON CTOpOHBI eMy He OblI IIpefCTaBlleH Ka-
KOH-THG0 JOKYMEHT, TOATBepxIaionyil rnosuimio Mpa-
Ha. YTo e Kacaercd MpeacTaBlIeHHbIX 06eMMH CTOpO-
HAMH JOKYMEHTOB, OTHocsamuxcs k CoelWHEHHBIM
IlITaTaM, To M3 HuX cienyeT, uto CoeguHenHsble IITaThl
HHKOI/Ia HE CUMTANH cTaThio I MMelomeH TO 3Ha4YeHMe,
KOTopoe eif NpHaacT 3asBuTeNs, Hu Ha Kakoi-mu6o
MHOHM BBIBOJ HE HAaTAIKMBAET M NpPAKTHKa CTOPOH IIO
TIpUMEHEHHIO [IONI0XKEHUH JanHoro Jlorosopa.



B cBere BeunensmoxeHsoro Cyn cymTtaer, YTo Hpo-
BosrnamenHas B cratbe I Jorosopa 1955 roma umenb
YCTaHOBJICHHS MHPHBIX H JpYKECTBEHHBIX OTHOIICHHI
MEXAY CTOPOHAMH MOXET O0Ka3aThCsA IOJIE3HOMH md
TOJIKOBaHHA OCTaNbHEIX MOJIOXKEHHIt 3Toro lorosopa, B
YacTHOCTH ero crate IV u X. Takum o6pa3oM, MOXHO
CIEeJaTh BBIBOJ, UTO CTaThA | He JIMIIEHA ONpeaeeHHOH
MPaBOBOI 3HAYHMOCTH, HO caMa IIo cebe, B3gTasd B OT-
JEIbHOCTH, OHA HE MOXET SBJIATHCA OCHOBaAHHEM JUIA
ycTaHOBJNeHU IopUcIuKIMK Cyna B TaHHOM Jee.

ITynkm 1 cmamvu 1V [Jozoeopa
(nyHKTE 32-36)

Tlynkr 1 craTsu IV dorosopa 1955 roga mpenycmar-
PMBAET, YTO:

«Kaxpas n3 Bricoxux dorosapusalomuxca Cro-
POH NpeRoCTaBIseT CllpaBeITHBBIH H Geclipucrpacr-
HEIH pexxHM rpaxngaHaM ¥ gupmam apyroit Beicokoii
Joropapupatonieticss CTOPOHEL, a TaKXe HX HMYILECT-
BY M MPeANPHATHAM; BO3JEPKHBAETC OT IPUMEHEHHS
K HMM HEoGOCHOBRHHEIX WIH JHCKPHMHHALIMOHHBIX
Mep, CNOCOGHBIX HaHecTH yiepS MX 3aKOHHBIM IIpa-
BaM M HMHTepecaM, H obecnieuHBaeT JelicTBEHHbIE
CPe/ICTBA peallH3alluM HX 3aKOHHBIX JOrOBOPHBIX
MpaB COrjIacHO MIPHMEHHMOMY 3aKOHOAATEILCTBY.

B cBA3H C apryMEHTaMH, BBUIBHHYTHIMH CTOPOHAMH,
Cyn 0TMeuaeT, 4TO B OTNMYHE OT HPYIHX IYHKTOB CTa-
ThH IV ee nyHkT 1 He mpenycMaTpHBaeT KakHX-IHGO
TEPPUTOPHANILHEIX orpaHudeHHil. OH Takxe OTMEYaeT,
YTO JETAIbHO DACIHCAHHBIE MOJIOXKEHHS 3TOrO NMyHKTa
KacaloTCid peXHMa, NperocTaBnaeMoro Kaxgoi cropo-
HoH B JforoBope rpaxmgaHaM, ¢pUpMaM, HMYIIECTBY H
MIPSANPUATHAM IPYrOf CTOPOHBL. JTH IMOJIOXKEHHA He
paclpoCTPaHAIOTCH Ha JeHcTBUA, coBepieHHEre Coemu-
HenHpIMA I TaTamu mo otHomeHuio X Hpany, Takum
o6pasoM, nyHKT 1 craTeu IV He COIEPKHUT KakHX-THG0
HODPM, KOTOpBIE MOTTIH GbI GBITH IIPHMEHEHE] K TAHHOMY
KOHKpeTHOMY neny. TlozroMy cTaTes IV He Moxer ciy-
XHTb OCHOBAHHEM JUIA YCTaHOBJIEHHSA IOPHCIHKI[HH
Cyna B 1aHHOM JieJe.

ITynkm 1 emamou X [Jozoeopa
(nyHKTH 37-52)

ITynkr 1 crathn X riacuT: «Mexay TeppUTOpPHAMM
InByX Bricokmx HorosapmuBatomuxcs CTOpPOH ycTaHaB-
JIHBaeTC cBOOOAA TOPTOBIM ¥ MOPEIUIABaHUSY.

3adBHTENDL HE YTBEPXKAAI, YTO Ha €r0 cBOGOLY MOpe-
IITaBaHUA MOT'YT OKa3aTh BO3IACHCTBHE Te WIH MHBIE aK-
THI BOEHHOTO XapakTepa. [TosroMy BONpOC, IO KOTOpO-
My CyX nomkeH NpPHHSATSH pellleHHe, YTOObI ONMpeNeIHTS
CBOIO IOPHCIHKIIMIO, 3aKIIIOYAETCA B TOM, MOLIIH JIH Aeii-
crBra CoenuHeHHbIX LTaTOB, IpeTeH3HN B OTHOIMEHUH
KoTophix BbiIBHraer HpaH, NMOBIHMATE Ha «cBOGOXY
TOPTOBJIM» B TOM BHJIE, B KAKOM OHA rapaHTHpYeTCcd Ha
OCHOBaHHH BHIIENPHBEIECHHOI'O IION0XEHHS,

Vlpan yTBepxmacT, uro B myHkTe 1 crateu X peus
HAET He TOJBKO O MOPCKOH TOProBje, HO W TOpProBie
BooOIne, a B monuMaHuR CoexuueHHnx IlltaToB coso
«TOPTOBIIA» CIEAYET IOHNMATH KaK OTHOCAWIEECS JIHIND
K MOpcKoif TOproniue, K Toprobie Mexay CoeMHEHHbI-
mu ITatamu 1 MpaHoM, a Takxke HCKITIOUMTENLHO K pe-
aJIbHBIM aKTaM KyIUTH-NIPOJa’kH TOBapoB,

C yueToM npounx uMerommuxcs B Jlorosope yxasaHui
Ha HAMEDEHHE €ro CTOPOH YpPeryIpoBaTb TOpPro-
BO-KOMMEpPHYECKHE BOIIPOCHI B IIENIOM M IIpHHHMAs BO
BHHMAHHE Bech KpYT AeHCTBHH, 0XBaTbIBAEMEIX JaHHEIM
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JoroBopoM, Touka 3pEHHS, COTIAcCHO KOTOPOM ClIOBO
«TOProBI», cofepxamieecd B ryHkTe 1 craten X, cne-
JyeT IOHHMAaTh KaK OTHOCALIEECAd HCKIIOUMTENBHO K
MODCKOH TOpProBie, He HAXOIUT NoJxepxkH y Cyna.

Cyll CHUHTaET, YTO HHYTO HE YKAa3blBA€T HA TO, UTO
YJacTHHMKHM 3Toro J{orosopa HaMepeBaIMCh MPHMEHATD
CIIOBO «TOPTOBIIA» B KAKOM-JINO0 CMBICIE, OTTHYHOM OT
TOro, KakoH eMy mpupaercd o6priHo. CIOBO «TOProB-
I, KaK B OOBIYHOM, TaK H B IOPHIUIECKOM €ro MOHH-
MaHHH, 6yJb TO BHYTPH KaKOi-IHOO CTpaHLI WIH B Me-
XKIYHapoIHOM ILU1aHe, HMeeT Golee IMUPOKOe 3HAUEHHE,
YeM IpocTo o6o3HavYeHHe KYIUTH-NMPOoJdaXxH. B 3Toit cBs-
3u Cyx oTtMeuaer, uTo B crathax Jlorosopa 1955 rona,
HoOCAImMMX oOmuii xapakTep, 3aTparuBaeTcd IMHPOKHI
KpYyT' BOIIPOCOB, MMEIOIIHX OTHOLIEHHE K TOProBOH H
NpeANPUHUMATENBCKOH HEATENBHOCTH, H OTChUIaeT K
ey Ockap Qunn, B CBA3H C KOTOPHIM CIIOBOCOYETAHHE
«cBo6ona ToproBnM» 6b110 HcToNKOBaHO IMTocTosHHOM
najaToil MeXIyHapOJHOIO MNpaBOCYIMA KaK OTHOCH-
mieecs He TONbKO K KyIUIe-Ipojga)i€ TOBapoB, HO M K
PAa3INYHBIM OTPACiIAM NPOMBILLIEHHOCTH, MpedIpHHH~
MaTeNbCTBa, B YaCTHOCTH K TPAHCIOPTY.

Cyn, xpoMe TOro, NOJUEpPKHUBAET, YTO HU B KOEM CIIy-
Hae He CHCAYeT YIYCKaTh H3 BHIY To OOCTOATENLCTBO,
yro nmyHkT 1 ctathu X Horoeopa 1955 roxa HanpapieH,
CTPOTO roBOpS, Ha 3aIUTY HE «TOPTOBJIH», a «CBOOGOIBI
TOPrOBIH». A B CWIY 3TOro Jro60if axT, nomoOHEbI
YHHUTOXEHHMIO NPEAHA3HAYEHHOTO Ha JKCIOPT ToBapa
HIIH CMOCOGHBIA KaK-THOO HOBIHATH HAa €ro NepeBO3KY
H XpaHEHMeE C HENbI0 3KCHOPTa H IMPeNATCTBYIOMHIL ocy-
IHECTBIICHHIO 3TOM «CBOGODBI», ABNAETCA 3aMpEIleHHBIM,
B 371011 cBasu Cyn ykasmBaert, YTo HeTh, H0ObIBaBINAAC
Ha IulaT¢opMax, MOJABEPIIUHXCA HANaJEHUIO B OKTAGpPe
1987 roma, mepekauuBamach OTTYAa IO INOABOIXHOMY
TpyGonpoBoAy Ha HedTAHOI TepMHHAJ, HAXOAUBIIHICS
Ha ocTpose JlaBaH, H 9TO KoMIuiekc CaliMaH, cTaBIIHif
0OBEKTOM HamaneHHd B anpene 1988 roxa, Takxke co-
SOUHSICA TI0 NMOABOJHOMY TPyGONpoBOAY ¢ HEGTAHBIM
TEPMHHAJIOM, PaclioIOKEHHbIM Ha Jlapane.

Cyz MOCTaHOBIAET, YTO HA OCHOBAHHH MMEIOIHXCS B
€r0 pacnopsKEHHH MaTepHalOB OH JeHCTBHTENLHO HE
MOXET YCTAHOBHUTB, ITOBIHAIO JIH, a €CNIH HOBIHAIO, TO
B KaKOM Mepe, paspyleHHe HPAHCKUX HeTIHBIX TUIAT-
¢$opM Ha 3KCIOPTHYIO TOPrOBIIO MpPaHCKOH HedThIO;
TEM He MeHee OH OTMeUaeT, UTO pa3pyllleHue 3THX IIIaT-
¢hopM nono6Hble MOCKENCTBHA HMETh MOTJIO, a 3HAUHT,
MOIJIO M OTPHIATENBEHO CKa3aThcd Ha CBOGOJIE TOProBiIH
B TOM CMBICTIE, B KAKOM OHa rapaHTHPOBaHa IYHKTOM 1
craten X Horoeopa 1955 roma. M3 aroro cnenyer, 4To
IPOTHBONPABHOCTH YIIOMAHYTBIX HEHCTBHIt MOXeT olle-
HMBaThCAd Ha OCHOBAHHH JAHHOTO IIYHKTA,

*

* *

C yueroM BritenanioxeHHoro Cyz IpHXOIHUT K BHIBO-
Iy O TOM, YTO CIIOp MEXIY CTOPOHAMH OTHOCHTEJIHHO
TONKOBaHHA M NpHMeHcHHA nyHkTa 1 crathu X Horo-
Bopa 1955 rona cymecTByerT, 4TO CIIOp 3TOT HOIIIAJAcT
1ox aeHcTBHE KOMIIPOMHCCHOH OrOBOpPKH, cComepKa-
meiica B myHkTe 2 craTthi XXI [lorosopa, ¥ 4TO Behel-
cTBHe atoro Cyx oGnajaer IOpHCAUKIIHEH MO paccMOT-
PEHHIO JaHHOTO CIIopa.

Cyn oTMewaer, 4TO, ITOCKOJIBKY OH TE€M CaMBIM IOJI-
eH OTKJIOHHUTD MpeABapHTENILHOE BO3paXKEHHE, BbIIBH-
nyroe CoenunernpiMu IlITaTaMu, npexnoxenue Mpana
BEIHECTH DELUICHHE O TOM, YTO 3TO BO3paXEHHE — €CIH
OHO He OYyJeT OTKIOHEHO, — HOCHT, HCXOIA N3 o6cTos-



TENBCTB JAaHHOTO [ENa, HCKMIOYHTEIBEHO IpENBAPHTENb~
HEBIH XapaxTep, He UMeeT Hoiec cMEIcIa,

Ocoboe muenue cydvu Illaxabydduna

B cpoeM ocoGoM MHeHHM cynbs IlaxaGymuun oTMe-
THIL, 470, XOTA MOTHBHPOBKA NMPHHATOFC PEIlEHHS MOTIa
OBITE 6oJsiee TOUHOH, OH NOIAEPIKAl €r0 HOCMAHOEAIO-
Wy 4achib B TOM BHIIE, B KAKOM OHa copMyIHpOBaHa.
TeM He MeHee OH IlojaraeT, MTO KPUTEpHH IOICYIHO-
cTH, IpuMeHeHHEIH CyIoM, He [03BONHI €My IOCTa-
BUTh Heobxomumbie Bonpockl. Maxruueckn Cyx mpen-
NpHHAN IIONBITKY JATh OKOHYATENbHOE OIIpele/eHHe
cmeicia Jorosopa 1955 roma, 3aKIXOUEHHOr0 CTOPOHAMH.
ITo muennto cynnu Hlaxabynauna, Cyny cniegosano 6st
TIpOCTO 3aJaThcs BONPOCOM, OBimo mMH 06OCHOBAHHBIM
ToJKOBaHHE [{0oTOBOpa, M3 KOTOPOT0 HCXOMHI 3asSBH-
TeNb, Jake €CIIH Gbl TIO3/1HEE OHO OKA3aJIOCh HEBEPHBIM,
Taxoit momxonm Obin Obl TeM Gonee 1enecoo6pasHbIM,
4TO Ha JAHHOM 3Talle CyJONpPOM3BOJCTBA BOMpOC 3a-
KIIOYAJICS HE CTOJBKO B TOM, OBLIO 1M TpeGoBaHue 3af-
BHTENA OGOCHOBAHHEIM C IPaBOBOM TOUKH 3peHus,
CKOJILKO B TOM, MMEJI JIH 3asBUTENb NIPaBo Ha paccMoT-
penne ero npeteHsnn Cynom. Cynbs Hlaxa6ymaiue nou-
THTENBHO 3aABIHET, YTO IO OKOHYAHMM [Ea Y HEro
CIIOXHUIIOCE BIIEYATIEHHE, UTO, IIOCKONBKY MEXIY 3THMH
BONpOCaMH He OBLIO [OCHENOBATENBHO IIPOBENEHO He-
obxomMMOro B JaHHOM CIydae pasTpaHHYEHHS, M He
6bUI IPUMEHEH TOYHBIH KPUTEPUH, TO IIPHUHIIMII, I0TO-
YKEHHEI B OCHOBY BBIHCCEHHOI'O peIIeHMsI, He 6T agek-
BaTHEIM C TOYKH 3PEHHA BCECTOPOHHEHM OLIEHKH CIpa-
BEUIHBOCTH JOBOJOB KaXX[IOH CTOPOHEI; 3TO IIPHBENO K
HEHYXHOMY YIIEMIEHHIO HHTEPECOB 06EHX CTOPOH.

Ocoboe muenue cyovu Pandsiceevt

H3no%uB MOTHBBI CBOETO TOJNIOCOBAHHSA 34 NIPMHATOE
penieHHe, cynbs PanxeBa TeM He MeHee OTHeCCH KpH-
THYECKH K CChUIKE Ha NMyHKT 1 craTeu X Hdorosopa 1955
rofia; momobHas CChUIKa MOJXET, II0 er0 MHEHMIO, 33-
TPYRHHTH IIOCHUMAaHHeE NPHHATOTO peleHUs. IIpaBoBBIM
obocHoBaHMeM Iopucaukiuy Cyla B JTaHHOM Ieie ABIs-
€TCs BKIIOYEHHas B JloroBope KOMIPOMHCCHas OroBOp-
Ka, COJIep)XaHUE KOTOPOii He BBI3BIBaeT 0COBBIX 3aTpyQ-
HEHMH ¢ TOUKH 3peHUA ee TolkoBaHust. Ho He BeImEN 1
Cyn, nepeHecss OCHOBaHHA CyAe6HOTO pEWIEHHS, BHIHE-
CEHHOTO 110 [IeNy, KacatowmeMycs npumenernusn Konsenyuu
0 npedynpesicOeHuU npecmynieHus 2eHoYuUda U HAKA3aHUU
3a nezo (Bocnus u I'epyezoeuna npotus IQzocnasuu), B
pelIeHHe MO HAcTOALIEMY Jely, 32 paMKH IIpeaMera
NPOLeAYPEl paCCMOTPEHHS MPENBapHTEIbHBIX BO3pakKe-
uuit? IIpobnema, kak cUMTaCT aBTOp JAHHOTO MHEHUI,
3aKNOYaNack B .TOM, UTO BO3paXXE€HUS pPACCMATPHBa-
JIUCh C TOYKH 3PEHUS HX Cephl OEHCTBHA M 3HAUCHHA,
HO HE C TOYKH 3PEHHA X OINpEIeNcHH, a TAKXE B TOM,
UTO Ha TIPAKTHKE JOBOILHO TPYIHO IPOBECTH pasrpa-
HHYEHHE MEXLy BOIIPOCaMH, KacaloNHMHUCS [IPOLENyPEI
PacCMOTPEHHUA MpeJBAPUTENBHBIX BO3paXKEHHH, U BO-
NIPOCAMH, OTHOCAIIMMUCS K CYIIECTBY Neiia, 1o MHeHHIO
cynbu PaHmkeBbi, 06CTOATENbCTBA NAHHOTO JHENa He
MOTJIH CIIyXHTh OCHOBaHHEM IS HEPEHECCHHST METONOB
aHaNH3a, MCIIONb30BABIINXCA B Jelle, KACAIOLIEMCS HpH-
MeHenun KoHgenyuu 0 npedynpemcoenuu npecmynieHus
2enoyuda u naxasanuu 3a nezo (Bocnus u Iepyezosuna
npotus fOzocnasuu), B CBI3H ¢ KOTopeiM Cyli BlIepBEIE
JOJkeH GbUI BBIHECTH peIlieHHE OTHOCHTEIBHO YCIIOBHA
TMPHMEHNMOCTH KOMIIPOMHCCHOH oroBopku. B paccMmar-
PHBaBIIeMcsl ielle TaKoe YCIOBHME OTCYTCTBOBAJO, IO~
CKOJIBKY TpoOlieMa, BO3HMKIUAS B CBA3H C NpeqBapH-
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TEIIBHEIM BO3PaXXCHHEM, Kacallach BOTIpoOCca O MPHMEHH-
MocTH cxopee Jorosopa 1955 roga kax TakoBOTO, HeM
KOMIIPOMMCCHOH OTOBOPKH. A TTOCKOJIBKY 3TO TaK, CYIbs
Pampxesa nonaraer, yro Cyxy cliefoBano He onpene-
IATh, COOTBETCTBYIOT JIH B MPaBOBOM IUIAHE NpejcTas-
JEHHEIE CTOPOHAMM ApTyMEHTH HCTHHE, a YIOCTOBE-
DHTBCA JTHGO B TOM, UTO B HUX HET HHYEro abCypIHOTO,
1160 B TOM, YTO OHH HE COREPXKAT HJIEMEHTOR, IPOTHBO-
peuanMx HopMaM IO3WTUBHOTO mpasa. [TosroMmy, eciu
6B BozpakeHHe He kacaoch pobneMsi compétence de
la compétence, kak B [eie, KACAIOMEMCH RpPUMEHEHUA
Konsenyuu o npedynpesicoenuu npecmynienus eenoyuda
u Haxasanuu 3a Hezo (Bocnus u I'epyezosuna npoTHB
FOzocnasuu), v, ecnu BospaxeHHe He HOCHIO 0bmEro
Xapakrepa, Kak 3T0O MMENO MeCTO B HACTOSAIIEM Jelle,
Cyn B cBOEM 3aKJIIOUEHHH 10 HEOGXOOUMOCTH OTpaKH-
yMicd Obl BBIHECEHHMEM JIMOO IMONOXKHTENBHOTO, THOO
OTPHMIATENBHOTO OTBETa HAa BBHIABUHYTOE BO3PAXKEHHE,
TIOCKOJIBKY B ITPOTHBHOM Clly4a¢ BO3HHKaNa ONACHOCTE
TOSABIEHHA MpOONEMEl NpaBOBOIT MpeayOeXIEeHHOCTH.
Cynps Pangxena BhIpaxaeT COXalleHHe 10 OBOAY TO-
ro, uto ToixoBaHue crateit I u IV 6simo mposemeHo
pasfgenbHo M B cyry6o aHanuTHYeckoM Knroue. Ctates 1
TIpeAriolarajla HaJlMgue OTHOCAINErOCS K IIOBEXEHHIO
CTOPOH 00s3aTeNbcTBa HEraTUBHOI'O XapaKTrepa, CBOW-
CTBEHHOI'O TIOJNIOXEHHSM 00 YCTaHOBICHHH HpYxOH H
MHpa U NPU3BAaHHOTO IIPOSICHHUTH IIOHKMAHME BCEX OC-
TaJBHLIX JOTOBOPHBIX monoxeHuil. M aBTop ocoboro
MHEHHS XOTeN OBl 3HATH, CIPaBeTHBO JIH IIPEAIIONONKe-
HHe, 9ro cTaThs 1V ucknouaia ua cepsl CBoero jeicr-
BHS 3(peKTHBHOE H MOBPOBOILHOE TIOBEACHHE OXHOM
H3 CTOPOH B CIIOpE 110 OTHOIIEHHIO K KaKoi-nn6o ¢up-
Me, HaXoJsIeRcs Mo IopUCAUKINeER Apyroif CTOpOHEL.
W naxoHel, B CBSA3H C NPAMOM CCBUIKOM Ha cTaThio X
BO3HMKAeT IpobieMa HEeNpHKOCHOBEHHOCTH mpas Co-
enuHeHHbIX llITaToB AMepHKH: KakUM o6pa3oM 6sli1o
YCTaHOBJIEHO HAIIHMHE B3aHMOCBI3H MEXIY CBoGOmOi
TOPTOBIM M MOPEIIABAHHA M BO3MOXHEIM TpeGOBaHH-
€M O BBITUIATE BO3MELIEHHS 32 YHHUTOXEHHLIE BOECHHbIE
kopabnu? B 3akmodeHme cyZbs Pamimpkesa BBIpasHi
MHEHHE, YTO TONKOBaHHE KOCHOBaHHH IOpHUCIHKIIMN» HE
OKa3ajlo 6B HHKaKOrO BO3HEHCTBHA Ha NpaBa CTOPOH,
ecyu 651 B cBOEM IpeBapHTENbHOM perueHnn Cyn orpa-
HMYHIICS PaCCMOTPEHHEM TIPEACTABIIEHHBIX ApTyMEHTOB
HCKIIIOUUTENBHO B IUIaHE NIPOBEPKH HX JOCTOBEPHOCTH
B OTHOIIEHHH IpobireM, CBOHCTBEHHBIX TEM JOTOBOP-
HBIM MOJOXEHHSAM, IO NOBOAY HApYIIEHHMS KOTOPBIX
BBIIBHHYI CBOH IIPETEH3HH 3aSIBUTENb.

Ocoboe mHerue cyovu Xuzeunc

CTropOHBI IPUBOIWIN pa3INYHbIE JOBOIH! IO MOBOAY
TyTeH pelIeHHs BOIPOCa O TOM, ONIAaTalOT JIH NPETEH-
3uH, 3asBieHEble VIpaHoM, moJ meicTBHEe KOMIIpOMMUCC-
HOH oroBopkH [JloroBopa o npyx6e, 5KOHOMHUYECKHX
OTHOIUEHMSAX M KOHCYIbCKMX IpaBax 1955 roma. B cBoem
0cOoG0M MHEHMH Cygbd XHUITHHC 3aTparMBaeT BOIIPOC O
METOJOJIOrHH, KOTOPOH clenyerT NpHACPXUBATHCA, IO~
roTaBIMBas OTBET HA 3TOT Bolipoc. OHa paccMaTpHBaeT
COOTBETCTBYIOIIHE IIPENEACHTHI, BCTPEUaBIINecs B pa-
60Te TTocTOAHHOM NanaThl MEXIYHAPOTHOTO MPAaBOCY-
Jus ¥ MexgynapogHoro Cyzna. B cBA3H ¢ HEKOTOpBIMH
M3 3TUX CyZEeOHBIX NpEeLeleHTOB pedpb IUIa O TOM, 4TO
HeoOXomuMO OBLIO YCTAHOBHTH HAHYHE «pa3yMHOM
CBA3M» MEX/Y 3aABICHHBIMH (DAKTAMH H NOJIOXECHHUAMH
TOTO JOroBopa, KOTODPBIH, KaK YTBEPXKIANOCh, SBIISUICS
OCHOBAHHEM IIPENOCTABIICHHA IOPHCIUKIIMM, 4 TAKXKE O
ToM, 9T0 Cy[ HOoJkeH OBbLI BEIHECTH MpeIBapUTENLHOE
3aKNICYEHHE OTHOCHTENBHO 3asBJIEHHLIX OCHOBAHHIA eTo



wopucaukuun. Cynba XUrTHHC CHHTAET, YTO 3Ta rpyil-
na cypeGHBIX Jen CocTaBseT ocobylo KaTeropHro, a
Apyras rpymmna Jel, Hauajo KOTOPHIM OBIIO ITONOKEHO
aenoM Maspommamuca, COCTOMT M3 CyIXcOHBIX Ipele-
HEHTOB, B OONDINEH CTENCHH OTHOCSIIMXCH K Aey, pac-
CMATpHBAaEMOMY B JAaHHOM clyuae. M3 mnpeleneHTOB
3TOH MOCHeRHeNH rpyInbl Aen ceayeT, uTo Cyn JomKeH
NOJHOCTLI0 yOeIUTHECS B TOM, MOTYT U (akTsl — B
TOM BHJE, B KAKOM QHH NPCACTABNIGHE! 3aABHTENIEM, —
TIPeacTaBnsaTh coOO0H HapylmeHHe MOJIOKEHHH COOTBET-
CTBYIOILIETO JOTOBOPA, 4 TAKXKE B TOM, UTO CHCIAHHEIH
‘MM BBIBOJ ABIACTCA OKOHUATEILHMEIM, BoIpoc 0 TOM,
Bb110 U Oonywyeno TO WIH HHOE HAPYIIGHUE, MOXET
OBITh pEICH TOJBKO 1IPH PACCMOTPEHWH Jeia 1o cy-
mecTBy. COOTBETCTBEHHO, HA CTAlMH ONpEIelICHHs
FOPHCIHKINY HekoTopele cTaTei Jorosopa 1955 roma
HeOBXOMMO paccMOTPETH MOAPOOHO. DTO HE O3HAUAET
BTODXEHHS B OOJ4CTb CYIIECTBEHHBIX OOCTOATENBCTB
nena.

TlpumMeHuB moxoOHBIN MoaXoMd, CYAbs XHUITHHC BEIpA-
3WIa CBOE cormacue ¢ Toukoil speHus Cyma, COTIIACHO
xoropoi crateu I u IV (1) He MoryT 65ITH HCIIONL30BA-
HBI B 060CcHOBaHNIE ero opucaukny. OHa, TeM He Me-
HEE, CUMTAET, YTO MCTHHIHBIM OCHOBAHHUEM [ TAKOTO
BBEIBOJa NMpHUMEHHTENRHO K crathe IV (1) sBnsercs To,
YTO 3Ta CTAThs KacaeTesd 00S3aTeNbCTB OQHOH TOroBop-
HOH CTOPOHEI 10 OTHOIIEHHIO K IpaxaaHaM, UMYIecT-
BY H NpPeANPHATHAM Opyroi, HaxoOAmuMcs Ha cobceT-
BEHHOM TEpPUTOPHHM IIEPBOM CTOPOHSLI, a TAKXKE TO, UTO
KHI09eBEIe TepMUHEL cTaThi IV (1) — 3To cranmapTHele
TEpMHHEI IPaBa, KOTOPHIE HE MOTYT ObITh IPUMEHEHE! B
cBs13U ¢ npeTen3usmMu Mpana, Cyixss XWUITHHC coTiacHa
¢ TeM, uTo Ha ocHopaHuu craThi X (1) Cyn Heobxomm-
MoO¥ IopHcaukuueil obnamaeT, HO NHIIL B TOH CTEIeHH,
B KaKOH MOKHO JOKA3aTh HAIHYHE TCCHON B3aUMOCBS-
34, WIM B3aHMO3ABUCHMOCTH, MEXAY paspyIIcHHEM
waTdopM M MopckoH Topropaeit. Jobbiua nedTH He
TIOANAafaeT IIOX OMNpENENeHHe TCPMHHA «TOPrOBIS»,
PaBHO KaK M CO3[JaHHe NMOMeX B e¢ oOhte He HMeeT OT-
HomleHHs K «cBoGone Topromnu». Ho paspyineHue
nnathopM, HCIONB30BABIIMXCH IS IEpPEKayky HedTH
o Tpy6oIpoBoaaM, 3aTparieaeT cthepy TpaHCIOPTHBIX
CPENCTB, BXOAAUMX B IOHATHE TOPrOBAH, a TOITOMY
MOJXKET MOATIANATD 101 AeHcTBHe cTaThH X (1).

Ocoboe mnenue cydvu Iappa-Apaneypena

Kak ckazaHo B myHkre 36 pemenns Cyna, geHcTBUA
Coenunennbix 1ITaToB, UMeonHe OTHOLIEHHE K JaH-
HOMY Zeny, 6bUIM IPEANpHHATE IPOTHB MOPCKHX Hed-
TAHBIX 1naTdgopM, NMpHHANIEKABIIHX HalMoHANBHOMH
HpaHCKOH HedTeNoOLIBaOME! KOMIAHHH, HO HE IpO-
TuB HMpaHa, a HanmnoHansHas UpaHckas HegTenoOI-
BaloImas KOMIIEHHS ABNSETCH IOPHUIUYECKHM JIHIIOM,
oTnuaHEIM oT WpaHa, fnaxe ecnu Mpan Biajgeer BceMu
ee akuuamu. CrefoBaTenpHo, OyayuH MpaHcKoi Kop-
nopanueit, HannonanbHas upaHckas HedTenoGkIBAIO-
masg KOMIIAHMA MOANATAET NOL JeHCTBHE ITONOKEHHH
nynxTa 1 crateu IV Joroeopa 1955 roga u eif gosmxHe!
6BITH IIpeOCTaBIIEHB! «CIIPABELIMBLIH 1 GecripucTpact-
HBIH peXHM» M 3allMTa OT MPUMEHEHWs «HeoGOCHO-
BaHHBIX MM TUCKPHMHHAIIMOHHLIX MEp», CIIOCOOHBIX
HaHecTH ymepO ee 3aKOHHEIM IpaBaM M HHTEpecaM.
ITosToMy, s cuuralo, yto CyX Ha OCHOBaMMH MYHKTA 2
cratb XXI JJoroBopa 1955 roga oGnanmaer ropHCIMK-
IHEH TI0 pacCMOTPEHMIO NPETCH3WH, IPEHbABICHHBIX
HpaHOM B COOTBETCTBHH C BELIIICYIIOMSAHY THIM ITYHKTOM
1 craten IV.
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Ocoboe muenue cyovu ad hoc Puzo

1. TlomnepskaB MHcHHME GONBUIMHCTBa uieHOB Cypa
110 IBYM TIOHNIYHKTAM HOCIMAHOBASIOWE} wacmy TIPHHS-
TOrO pEeLiCHUs, — MPHUEM TI0 nognyHkTy 1 — Geszoro-
BOPOYHO, i COTNIACHICS C IIOAMYHKTOM 2, BBIPa3UB IpH
3TOM COMKAJIEHHE B CBA3M C TeM, uTO GBUIO NpemIoKeHO
Yepecuyp 3ayKEHHOE IIPaBOBO¢ 000CHOBAIHE FOPHCAUK-
oun Cyna.

2. 5 cunraro, YTO JOJDKEH THCTAHUHPOBATHECH OT pe-
WEHHS TIO0 HEKOTOPHIM 3JIEMEHTaM MOTHBHPOBKH, Ka-
calomuMca 3HaueHHA ctaThl I JoroBopa o mpyxbe, a
TaKXe, [IPH BCEM MOEM YBaKCHUH, BEIHYX/ICH BBIPA3HUTh
HECOITIacHe ¢ TOBOAOM, B CHIY KOTOpPOTO MYHKT 1 ¢ra-
ToH IV He MOXeT, Ha TIEpBBIH B3INIAM, CTaTh JOCTATOY-
HBIM IPaBOOCHOBAHHEM IOpHcauKIuH Cyna.

3. H3I0XEHHBIX MHOIO BO3paXEHUH IIPOTHB HEKOTO-
pBIX pasgenoB pemeHuss Cyma MOXHO Obulo OBl u3be-
XaTh, ecnn Obi Cyn NpuMeHWn HHOH MeTox pa3zbupa-
TEALCTBA, KOTOPHI B GONBIIER CTENEHH COOTBETCTBO-
Bajl OBl MMerommmcs npetegeHTaM. CorlIacHO 3TOMY
METONY CIIEHOBa0 GBI OTPaHHUHMTHCS PEOICHHUEM OTHO-
CHTE/LHO TIpEBAPHTEILHOIO BO3paXXeHUs IIPOTHB
ropucoukuud Cyoa H YCTAHOBIEHHEM TOrO, CYLIECTBY-
I0T JIH KaKHe-JTHGO BOMPOCH B CBA3H C TONKOBAHHEM H
NpHMEHEHHEM, OCOOEHHO IIPMMEHEHHEM II0JOXKCHHIH
atoro JloroBopa; permeH’eM 0 ZOCTOBEPHOCTH (aKTOB,
TIPEICTABICHHBIX 3aIBUTEIEM, O TOJKOBaHMM CTaThbu I,
nyHkTa | craTsu IV u nynkra 1 ctathu X, a Takxe 0 MX
KBaJT(HKALH, HECMOTPS Ha TO YTO CYILECTBEHHOCTD
BCEX 3THX 3JICMEHTOB ocrapuBanack OTBETIHKOM,

Hecosnaoarowyee muenue Buye-npedcedamena Llsebens

Cynpsa Isebens He cornacuncd ¢ petteHnem Cyna 1o
IByM ocHoBauuaM. OH roaraer, YyTo IpH 3aKIIOUEHHH
HoroBopa 1955 roma nu Coegunenursle Illrarei, HH
Wpan He uMenH B BMAY, YTO HA OCHOBAHUM JAHHOI'O
Horosopa unu ero KOMIIDOMHCCHOH OToBOpKM OymyT
pEryIHpPOBATECA TpPETEeH3HH, NOZOOHBIE TEM, KOTODBIC
BLIABHHYI B IHaHHOM gnene Mpan, PaBHbIM o6pazoMm
NpeTeH3uH MpaHa He MOANagaloT MoJA YCIOBHS HH Of-
HOTO U3 IIONIOXEHUH JOTOBOpa, B TOM 4HMcle H NyHKTA 1
craTe X.

Yero Henb3A OTPHLATH, TAK ITO TOIO, YTO MOJOXKHUB-
IIHE HAYaJo AAHHOMY CHOpY HamnaJeHUs BOEHHO-MOp-
ckoro ¢mora Coegunennsix IlITaToB Ha TpH HpaHCKHE
HedTaHBIe IUIATGHOPMBI TIpEACTaBALIH cOHOH IIpHMeEHe-
Hue CoemuneHHbiMH IIITaTaMy BOOPYXEHHOHN CHMIIEI
MPOTHUB HAXOJMBIIMXCA B Mpelenax lopucAnkiuy Upana
06BEKTOB, PACCMATPUBABIIMXCI UMM, 11O UX 3a4BJICHHIO,
B KAUECTBe BOCHHBIX. Pa3Be cnop mo NMOBOAY TakHX Ha-
MaJICHUH SIBISIETCS CIIOpPOM, BOZHUKIIMM Ha OCHOBAHHH
TOJIOXKEHHI faHHOTO [Jorosopa?

IOpuueckn, KOHEYHO ke, HET, KaK 3TO ABCTBYET U3
npeaMOynbl ¥ Mpouux (GopMynupoBokx AaHHoro Horo-
Bopa. JloroBop moimkeH GBLI CcrtocOOCTBOBATHL pa3BH-
THIO B3AUMOBBITOJHO} TOPTOBIIH, MHBECTULUH M IKOHO-
MHYECKHX OTHOINEHHT Hd OCHOBaX B3aHMHOTO paBeHCT-
Ba. Huuro B JloroBope He yKa3sIBaeT Ha TO, UTO € €ro
TIOMOIIIEI) HAMEPEBAJIMCE PETYIHPOBATE BONIPOCH! IIPH-
MeHEHHUS OOHON CTOPOHON BOOPYXEHHOH CUIIBI IPOTHB
Ipyroi.

Mano toro, uro B JToroBope rnaBHOE BHHMaHHe yAe-
JEHO BONpOCaM pEXMMa, NPENOCTaBIsAEMOI0 Ipaxria-
HaM OJIHOH CTOpPOHBI Ha TEpPUTOpHM IpYroi. B HeM He
COIEPKUTCA HUKAKUX JOTOBOPHEIX TIOJOXEHHUH, THIINY-



HBIX [UIS JOTOBOPOB, KACAIOMIMXCA IIPHMEHEHHS BOODY-
skeHHOM CHIIBI 32 PYy6EXOM. A Belb TaKHX IONOXEHHH
Goiee 4eM IJOCTATOUHO B 3aKJIIOYEHHOM MEXAY 3THMH
%e cropoHamu COTalleHHH O COTpyAaHudecTBe 1959
rona.

Bonee Toro, nmyuxToM 1 d craten XX [lorosopa H3
cepsl ero MPUMEHEHUS GBI UCKITIOUEHE! MEPLI, Heob-
XOIHMBIE VIS OXPaHbI OCHOBHBIX MHTEPECOB Ge30macHo-
CTH TO WIH UHON CTOPOHSBL. BPsI TH TAKOE UCKITIOYAIO-
1ee MoJIOXKeHUe MoXkeT 1aTh Cydy NMpaBO NPHMHATE HA
ce6s1 IOPUCIUKIMIO TI0 PACCMOTPCHUIO TNPETEH3NH, CBA-
3aHHOM C OCHOBHBIMH HMHTepecaMH 0e301acHOCTH CTO-
pon. Cyz OTMEUaeT, uTO B yCTHON (popMe IpeiCcTaBH-
renp CoemmueHdsix 1ITaToB cmenan BIBOJ O TOM, HTO
JMaHHOe TIOJIOKEHHE OTHOCHTCA K BOMPOCaM CyIecTBa
ena, TO €cTh BBIBOA, K KoTopoMy caM CyJ Npuulex B
1986 roay npH TONKOBAaHHM aHAJIOTHIHOTO ITOJNOXKEHHA
MO JEy 0 OelicBusx 60eHH020 U NONYGOEHHO20 XAPaK-
mepa 8 Huxapazya u npomus Hee; Ipu 3ToM CyJl 3B~
€T, YTO He BUAMT OCHOBAHMH [ M3MCHCHHA TOYKH 3pe-
HHUs1, KOTOpOl OH Npuaepxusanca B 1986 roxy. 1o mue-
Huo cynpH 1lIBe6ens, MO3HIHH, KOTOPEIX B OTHOIIEHHH
nanHoro Aena npunepxusaroTca Coenuuensbie LlTaTul
u Cyl, HECKOJIBKO OTIHYAIOTCA APYr OT Ipyra. B xone
HacTosulero cymebnoro pasbupatenscrBa CoemnHCH-
Hbie 1lIraTel yTBepxmand, 4To myHxT 1 4 crateu XX
CBHIETEIBCTBYET O HaMEpEeHMH CTOPOH He BKIXO4aTh
nonobure Bompockl B cdepy Aekicrsus Jorosopa;
CIIA 1OCTOSHHO HACTOATENBHO YTBEPXKIANH, 4TO B
HeM TPeIyCMOTpPEHb! HCKJIIOUEHHS 3 cepbl JCHCTBUI
Iorosopa. B 1984 rony, 3aHuMasck JIENOM 0 Oelcmeuax
80eHHO20 U NOAygoeHHo20 Xapakmepa 6 Huxapazya u
npomue nee, Cyn BooOmle He paccMaTpuBal 3TOT BO-
TPOC Ha CTARHH ONpPeeIeHUs IOPUCAUKIH, KOTaa KO-
el OBUI 3TO JelaTh, B pe3ylbTaTe Uero OH TOorla mepe-
well, ecy Boobuie Mepeuien, XK CTagui PacCMOTPCHMA
nena mo cymecrsy. Takas mpefsicropus npaer Cyay
BO3MOXHOCTb TOTOMTH B JaHHOM Jejie He3aBUCHMO H
OOBEKTHBHO, HE UYBCTBYA ceOs CBA3aHHBIM PCUIEHHCM,
IpHHATEIM B 1986 rofly, K BOIPOCY O MPHMEHEHU T10~
noxenuit nynkTa 1 d crate XX, Kpome TOTO, BIIONHE
YMECTHO GBLI 3aTPOHYT BOIPOC O HEHHOCTH PELCHEH,
npuHaTEX CyoM 110 TOMY JENy, CYHTAIMEMYCT cyneb-
HBIM TIpEeIEHTOM.

B nacrosmem gnene Cyn IpUACpKUBAETCH IpaBIIIb-
HOM TIO3MIHM, CYMTAsA, 9TO MONOKEHHA 06CYXAaeMOro
JoroBopa MOryT GbITh HAPYIIEHE! B pe3yIbTaTe NpHMe-
HeHust cwbl. C IpUMEHEHHEM CHIIBI MOXET OBITE IPOH3-
BEJIEHA JKCOpPONpMAIHA, WM, HANpHMEp, KaKoH-mu6o
KOHCYII MOXET TIOBEPIHYTHCA TIOXOMY OBpaIIEHHIO C
npuMenendeM cwibl. Ho H3 3TOTO HE CIEAYET, YTO MOX
neiicreue naHHoro Jorosopa moAnagaeT Bonpoc o HpH-
MEHEHHH OJIHOH M3 CTOPOH BOODYKEHHOH CHIIBI MPOTHB
TOTrO, 4YTO OHA CUMTAET BOGHHBIMH OOBeKTaMH H 4TO Ha-
XOJIMTCA B IpefeNiaX pUCOUKIHE ApYroi CTOPOHLL.

O6€ CTOPOHE! IPUIIOKHIIM K CBOUM 3aABIECHHAM JIOKY-
MEHTHI, TpeAcTaBisBIIMecs B ceHaT COEIMHEHHBIX
IlItaToB B X04e paTH)UKALMH 3TOr0 M APYruX nomob-
HBIX JOTOBOPOB 0 Apyx0e, TOPropie U MOpEnIaBaHuu.
Cpeau 3THX HOKYMEHTOB €CTh TEKCTHI, CBHAETENBCTBYIO-
IIME O TOM, YTO TPH 3aKIIOYEHUH JOTOBOPOB B HAMEPCHHA
CTOpOH BXOAWIO M HaMepeHie MOJUHMHHTDH JEMCTBHIO
KOMIIPOMHCCHOM OTOBOPKH CIIOPHI, «OrpaHHIMBAIOIIHC-
cs pas’HOTNACUSIMM, BOZHHKAIOMIMMH HEIOCPEICTBEHHO
M3 NAHHOTO KOHKPETHOro AOrosopa», M MCKIIIOYHTD
CIOPEI T10 BOIPOCAM BOEHHOM 6€3011aCHOCTH.

IOpucoukups Cyaa He MOXET TAkKe OCHOBBIBATHCHA
Ha nyHkTe 1 craten X Jlorosopa. J7a cTaThi Kacaercs
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BOTIPOCOB MOpPCKOil Toprosmi. Ho gaxe ecin € NMyHKT
1 MOXHO TOJIKOBAaTh KaK OTHOCAINMHCA Kk TOPrOBIE B
ITMPOKOM CMBICTIE ¢/IOBA, TO TOPIOBIIO HMKAK HEIB3S
NIpPHPaBHMBATh K IIPOM3BOACTBY. IIPOM3BOACTBO HE fAB-
nseTca chepoif, BCIOMOraTENBHON 110 OTHOIIEHMIO K
TOprosie, oHo eif mpemmectsyer. He noxkpernisercs
nanHoe CyJIOM TONKOBaHHME M CCHUIKOH Ha «cBOGOTY»
Toproid. (PaKkTa I YTBEPXKAEHHS O TOM, YTO HEKOTO-
phle M3 He(TAHBIX MIaTPopM, O KOTOPEIX HIET petb,
fBUIM TIOACOEMHHEHE! II0 TPYOONPOBORY K INOPTOBBIM
COOPYXEHHAM, HETOCTATOUHO NI TOTO, YTOOLI Nonep-
*aTh TOUKY 3pcHuA MpaHa,

Hecosnadarowee ocoboe mHerue cyobu Oobl

Cympa Ofa ob6pamaer BHHMaHHe Ha TO, YTO AAHHO®
N0 SIBIAETCA MpakTHUeCKH NepBbiM B HeTopun CyAa,
KOTJia 3afgBHTEND MNpCATPHHUMAET MOMBITKY COCIAThCH
Ha KOMIIPOMMCCHYIO OTOBODKY XBYCTODOHHETO JOTOBO-
pa xaK Ha ocnoBanue fopucaukiuy Cyma. On momdep-
KMBaeT, 4TO K ONEHKE 3HAYEHHs KOMIPOMHCCHOMH Oro-
BOPKH, COAcpXalleifics B KakoM-THOo IBYCTOPOHHEM
JOTOBOPE, CIEAYET NIOAXONUTEL ¢ GONBIIOA OCTOPOXHO-
CTBIO, TOCKONIBKY JaXe €CIH CTOPOHEBI B TAKOM HBYCTO-
POHHEM JIOTOBODE H BBIPAXAIOT CBOIO TOTOBHOCTH MO~
quHuTBCA opucaukiuy Cyna 1myTeM BHECCHUS B JOTO-
BOP COOTBETCTBYIOIIEH KOMIIPOMHCCHOH OrOBODKH, TO
HeNb3s NPE3IOMHPOBATE, YTO H Ta, W Apyrad CTOPOHBI
FOTOBEHI JIOBEPHTE OIIEHKY chephl AeHCTBUA — NPEAMETA
W Heseli — MOTOBOpa TpeTheil cTopone 6e3 cBoero Ha TO
coryacus, NpHUeM Jaxe B TOM Clydae, KoTja JNeicTsre
coflepaniefics B TaKOM JOIrOBOpe KOMIPOMUCCHOH
OTOBOPKH PacIpOCTPAHAETCA H HA CTIOPBI OTHOCHTENB-
HO TOJKOBAHMA MM IIPHMEHEHUS OTHRENLHBIX OHOKE-
Huit sroro porosopa. Cyrs TaKoOTO CIOpa HE MOKET
6BITh CBS3AMA C BOIPOCOM O TOM, NONAfal0T I Hanbo-
Jee CylieCTBEHHBIe MPoGaeMel B 0BIIyI0 cihepy neficT-
BHS, -— KACAIOIIYIONA TIpefMeTa M Heledf, — Jorosopa,
OHA MOYXET KacaThCs JIMIE «TOJIKCBAHMSA HIH MPHMEHE-
HHS» [OIOXKCHUN COrfiaCOBAHHOTO TEKCTa IIOTOBOpPA.
Kpyr BOITpOCOB, NOANANAIOMMX TOJ IONOXCHUA O
«TONKOBAHUM HIIH NPUMEKEHHM» JOrOBOPa, PETyJIHpye-
MBIX KOMIIPOMUCCHOH OTOBOPKOH, CTPOro OrpaHHuYCH.

Cynen Ofia ojlaraeT, 4T0 yIHTRBASA OCHOBHOH IIpHH-
HHIT MCACIYHAPONHOrO MpaBoCyaus, COracHo KOTOpO-
My obpamenue 8 CyJl IOIKHO OCYIICCTBIATHCH TOIBKO
HA OCHOBE COTNacHsi CYBEPEHHBIX IOCYHApCTB, HENbL3A
TIPe3IOMHPOBATE, YI0 TA HIM HHaf CTOpOHA B ABYCTO-
POHHEM JIOTOBOPE COTHACHTCA (M, ECTECTBEHHO, Ha
IPAKTHKE HHKOTAA HE COTMAIIAETCsT) MO3BOIUTD JApyro#
CTOpOHE TepeaTh B OJHOCTOPOHHEM NODANKE HA pac-
cMoTpenue Cyzia Crop, Kacalouwics Ipeamera 1 ueneit
JIOToBOpA, TIOCKOJBKY B OTCYTCTBHE B3aMMIIOTO COTNa-
CHS TIO STHM BOIPOCAM CaM JIOTOBOP HHUKOILa 6bI He
BBII 3aKIIOYcH. PasHoracus MexIy ABYMs rocyaapcT-
pamu, kacalomuecsa cepsl HeHCTBHs — MpEeAMETa H
neneil — HOroBopa, He MOTYT CTaTh NMPEAMETOM pac-
cMotpenns Cyfia B OTCYTCTBHE COTIACHI 0GCHX CTOPOH;
TaKOH CHOp, TEM He Melee, MOXET ObITh repenan Ha
paccmotpene Cyxa IO CIELMANBHOMY COrVIAIICHHIO
NH60, ecIM TAKOTO COTNalieHHs He OYNET, B NOPSAKE
TpuMcHeHMs nipasiia forum prorogatunl. B ranHOM nene
Cy[I CTONKHYICA ¢ TMpOBIeMOIl ONPENCNEHN, ABIACTCA
NU peanbHbi criop Mexay Vpanom M CoeIMHEHHBIMH
IffraTaMu, KOTOPBI BO3HHK B DE3YJILTATE HANANCHHS
[IOCIENHUX Ha HpaHCKHe HeTsAHbIE IIATGOPMBI ¥ HX
paspylIeHus B LEMH ApYTux COGBITHH, NMEBIIMX MECTO
BO BpeMsi HpAHO-MPaKCKOH BOMHEI, CIIOPOM IO TIOBOIY
— KaK 3To yTBepxaaeT MpaH 1 ¢ yem cornaumaercs Cyx



— «TOJIKOBAHHS MIH IpumMeHeHus» JoroBopa o npyx6e
1955 roza no cMereny ero cratsu XXI (2). On cumraer,
YTO 3TO, KOHEIHO Xe, HE TaK.

Cynea Ona nmosxaraer, uto Cy[ IaeT B CBOEM pellIeHMH
TaKo# oTBeT Ha 3asBieHue FpaHa 110 HeZOpa3yMEHUIO.
Hpan npocun Cyx IPUHATE Ha 3TOM CTaJiHK pelleHHeE O
Hammauu Yy Cyfa cormacHo A2HHOMY JYOroBopy IOpHC-
JUKIHH Ha TIPHHATHE K PACCMOTPEHHIO CIIOpa, BHI3BAH-
HOTO pa3spyImeHHeM IWIATGHOPM BOOPYKCHHBIMH CHIIAMHU
CoemvneHHbIx 11ITaToB, HO He Ha paccMOTpeHHME Ka-
knx-nubo npetensuit MipaHa mo kakoi#-1160 KOHKpeT-
1Ot CTaThe — B JJAHHOM ciryqae I1o craTee X (1).

ToT ¢axT, uto 3assnenue Mpana mo naHHOMY Oy
OTKIIOHEHO He OBLIO, IPOBOLMPYET, HA 3TOM TO-TIPEXK-
HeMY HacrauBaeT cyaps Opia, CHTyalHIo, Koraa noboe
rocyZapCTBO IO NMPENOroM HapyIIEHHS KaKoro-iubo
HE3HAYHTENPHOTO TMOJNOKEHHS TOr0 HIM HHOT'O JOrOBO-

pa, COImepXalero KOMIIPOMHCCHYIO OTOBOPKY, Oyrer
HMMETE BO3MOXHOCTS B OIJHOCTOPOHHEM MOPANKE BbI-
apats B CyJ APYroe¢ rocyJlapcreo, SBILSIIONIEECT CTOPO-
HOM B IOTOBOpE, HA TOM JIMIb OCHOBAHMH, UTO OIHA U3
JOrOBApHBAIONIMXCA CTOPOH YTBEPXKIACT, YTO B paMKax
cthephbl AeHCcTBUA TAKOTO KOTOBOpa HEKMIA CIIOp CYINECT-
BYeT, B TO BpeMs KaK Jpyras CTOpoHa 3TO OTpMIIAeT.
310, IO €T0 MHEHUIO, HE OYJeT HUYEM HHEIM, KpOME HC-
NONB30BaHUs OMIUOOUHON JNOTMYECKOH KOHCTPYKUHH,
BEChMa JaJIEKOH OT pealbHOr0 KOHTEKCT2 TAXOro JOro-
Bopa, u onacHo Npudmu3ut Cy k HeBepHOH METOAHKE
TOJIKOBAHHA JIOTOBOPOB, B PE3YJIbTATe Yero, ecAy Ipo-
UUTHPOBaTh ocoboe MueHue 1986 roma cympu Onpr no
Jely 0 delicmausix 80eHHO20 U NOAYBOEHHOZO XapaKmepa
8 Huxapazya u npomus nee (Huxapazya npotus Coedu-
Hennbtx [lmamos Amepuxu), «MOKeT BO3HHKHYTH OIAC-
HOCTh TOTO, 4YTO CO3HACTCA BIedaTieHHe, 6ynro Cynm
IpefyIaraeT nepeJaBaTh €My Jlella «C YEPHOTO XoHay.
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W arenTCTEAX BO Beex paiioHax mupa. HapoauTe cnpapku o6 H3NaHHAX B BallleM KHHKHOM
MarasuHe unu nHHTe no aapecy: OpraHu3auus O6beantennbix Hauuit, Cexuus no
nponaxe Hagauuit, Horo-Mopk nin Kenena.

COMO CONSEGUIR PUBLICACIONES DE LAS NACIONES UNIDAS

Las publicaciones de las Naciones Unidas estdn en venta cn librerfas y casas distribuidoras en
tadas partes del mundo. Consulte a su librero o dirijase a: Naciones Unidas, Seccién de Ventas,
Nueva York o Ginebra,

Litho in United Nations, New York Wananve OpraHnaauunn 06beavHeHHbIX Hauwia
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