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1 Report of the Secretary-General on world demographic trends (E/CN.9/2003/5), para. 53.
This figure of 175 million is indicative of the number of individuals who may be affected,
but may include persons who have become naturalized citizens of their new countries, but
may not include individuals whose nationalities have not been recognized in their countries
of origin.

2 lon Diaconu, Chairman, Committee on the Elimination of Racial Discrimination, letter of
21 March 2003; CERD/C/62/Misc.17/Rev.3.

'3 Ibid.

4 E/CN.4/Sub.2/1999/7 and Add.1.
5 E/CN.4/Sub.2/2001/20 and Add.1.
6 E/CN.4/Sub.2/2002/25 and Add.1-3.

7 Argentina, Belize, Bulgaria, Cyprus, Denmark, Estonia, Germany, Greece, Guatemala,
India, Ireland, Jamaica, Lebanon, Madagascar, Mexico, Morocco, Nicaragua, Oman, Russian
Federation, Spain, Thailand and Venezuela.

8 Population Division of the Department for Economic and Social Affairs of the Secretariat, UNAIDS,
Office of the United Nations High Commissioner for Refugees, United Nations Population Fund,
International Labour Organization, International Organization for Migration, Office for Democratic
Institutions and Human Rights of the Organization for Security and Cooperation in Europe.

9  Anti-Slavery International, Centre on Housing Rights and Evictions, Lutheran
Immigration and Refugee Service, International Save the Children Alliance.

10 The Special Rapporteur is grateful to Shervon Cassim, Mary Rumsey and Bret Thiele for
their assistance in preparing this report.

11 The Universal Declaration of Human Rights recognizes this principle in article 2 (1)
“[e]veryone is entitled to all the rights and freedoms set forth in this Declaration, without
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distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status” (emphasis added). This
provision applies to “everyone” and thus includes non-citizens. The use of the words “such
as” indicates that this list is not exhaustive and makes clear that the operative phrase is:
“without distinction of any kind”. Although this list omits nationality, “this omission is not
fatal ... because the list clearly is intended to be illustrative and not comprehensive”.
Richard B. Lillich, The Human Rights of Aliens in Contemporary International Law 43,
1984. Professor Lillich also noted that “nationality would appear to fall into the category of
‘distinction of any kind’”. Similar non-discrimination principles with respect to non-citizens
can be found in the Charter of the United Nations; the International Covenant on Civil and
Political Rights; the International Covenant on Economic, Social and Cultural Rights; the
Convention on the Rights of the Child; the International Convention on the Protection of All
Migrant Workers and Members of Their Families; the African (Banjul) Charter on Human
and Peoples’ Rights (African Charter); the American Convention on Human Rights
(American Convention); the European Convention on Human Rights; the European
Framework Convention for the Protection of National Minorities and many other instruments
as well as authoritative interpretations of those instruments.

12 See Committee on the Elimination of Racial Discrimination, general
recommendation XIV, para. 2: “The Committee observes that a differentiation of treatment
will not constitute discrimination if the criteria for such differentiation, judged against the
objectives and purposes of the Convention, are legitimate or fall within the scope of article
1, paragraph 4 [relating to special measures], of the Convention. In considering the criteria
that may have been employed, the Committee will acknowledge that particular actions may
have varied purposes. In seeking to determine whether an action has an effect contrary to the
Convention, it will look to see whether that action has an unjustifiable disparate impact upon
a group distinguished by race, colour, descent, or national or ethnic origin.” The Human
Rights Committee has similarly observed that differences in treatment may be permissible
under the Covenant “if the criteria for such differentiation are reasonable and objective and
if the aim is to achieve a purpose which is legitimate under the Covenant”. General
comment No. 18, para. 13.

13 See Joan Fitzpatrick, The Human Rights of Migrants, Conference on International
Legal Norms and Migration (Geneva, 23-25 May, 2002), at
http://heiwww.unige.ch/conf/psio_230502/files/fitzpatrick.doc. See, e.g., European Court of
Human Rights, Series A: Judgements and Decisions, vol. 138, Belilos v. Switzerland,
Judgement of 21 June 1988.

14 Human Rights Committee, general comment No. 15 on the position of aliens under the
Covenant, 1986, paras. 1-2.

15 General comment No. 15 expands upon the Declaration on the Human Rights
of Individuals Who Are Not Nationals of the Country in Which They Live,
General Assembly resolution 40/144 of 13 December 1985, annex, which was prepared in
response to a previous Sub-Commission study, Baroness Elles, International Provisions
Protecting the Human Rights of Non-Citizens (United Nations publication, Sales
No. E.80.XIV.2). As indicated in general comment No. 15, States should permit non-citizens
to be considered as belonging to national minorities. See E/CN.4/Sub.2/2003/23/Add.2,
para. 43.

16 States should seek to reduce the number of stateless persons, with priority for children,
inter alia by encouraging parents to apply for citizenship on their behalf. See



E/CN.4/Sub.2/2003/23
Page 17

concluding observations of the Committee on the Rights of the Child: Lithuania
(CRC/C/15/Add.146), 2001 para. 23. States should regularize the status of stateless persons,
especially those who have been precluded from applying for residence permits or citizenship,
for example by simplifying procedures for applying for residence permits and through
campaigns to make it clear that stateless persons would not risk expulsion when identifying
themselves to authorities. E/CN.4/Sub.2/2003/23/Add.2, para. 29. Stateless persons should
not be involuntarily repatriated to the countries of origin of their ancestors.
E/CN.4/Sub.2/2002/25/Add.1, para. 15.

17  See E/CN.4/Sub.2/2002/25/Add.1, paras. 7-9; Asbjern Eide, “Citizenship and
international law with specific reference to human rights law: status, evolution and
challenges”, 2001; Asbjorn Eide, Working paper on citizenship and the minority
rights of non-citizens (E/CN.4/Sub.2/AC.5/1999/WP.3) 1999; see also
E/CN.4/Sub.2/2002/25/Add.1, paras. 55, 58. Efforts by States to end discrimination in their
nationality laws between children born in and out of wedlock are welcome. Concluding
observations of the Committee on the Rights of the Child: United Kingdom of Great Britain
and Northern Ireland (CRC/C/15/Add.188), 2002, para. 22.

18 See E/CN.4/Sub.2/2002/25/Add.1, paras. 14, 50, 51, 63, 66.

19 See E/CN.4/Sub.2/2003/23/Add.1, para. 46. Intercountry adoptions must allow adopting
parents to transfer their nationality to adopted children, who must be allowed to own or
inherit land or benefit from health, education, and social service subsidies. See concluding
observations of the Committee on the Rights of the Child: Palau, (CRC/C/15/Add.149),
2001, para. 40.

20 See Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention on
the Rights of the Child (revised edition) (United Nations publication, Sales No. E.02.XX.6),
UNICEF, New York, 2002.

21 E/CN.4/Sub.2/2003/23/Add.1, para. 49.

22 See Report of the Experts of the Council of Europe on the Citizenship Laws of the Czech
Republic and Slovakia and their Implementation, 2 April 1996, DIR/JUR (96) 4, para. 164.
Non-citizens enjoy the right to respect for their private and family life. Where a non-citizen
has real family ties to a State from which he or she is ordered deported and such deportation
would place those ties in jeopardy, expulsion is justifiable only if it is pursuant to a
legitimate objective and the resulting interference with the non-citizen’s family life is
proportionate to achieving that objective. Berrehab v. Netherlands, op. cit.; see also
E/CN.4/Sub.2/2002/25/Add.2, paras. 10, 11. The public interest often balanced against the
right to respect for family life is the State’s interest in maintaining public order and arises
when non-citizens are convicted of criminal offences. Hence, if the deportation of a non-
citizen who is found to be of little danger to public order will result in a serious impediment
to family life, such deportation could constitute a breach of the right to family life. See
European Court of Human Rights, Boultif v. Switzerland, application No. 54273/00, 2 August
2001; E/CN.4/Sub.2/2003/23/Add.2, para. 11.

23 See P. van Dijk and G.J.H. van Hoof, Theory and Practice of the European Convention
note 26 in E/CN.4/Sub.2/2002/25 (2nd ed.), 1990, pp. 496-497.

24 See European Court of Human Rights, X. v. Federal Republic of Germany, application
No. 3745/68, Coll. 31, 1970.
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25 See Report of the experts of the Council of Europe on the citizenship laws of the
Czech Republic and Slovakia and their Implementation and replies of the Governments of
the Czech Republic and Slovakia, DIR/JUR (96) 4, Strasbourg, 2 April 1996, para. 164;
see also European Framework Convention for the Protection of National Minorities, but
see E/CN.4/Sub.2/2003/23/Add. 2, paras. 27, 36.

26 See, e.g., Convention relating to the Status of Refugees; Protocol relating to the Status of
Refugees; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; International Covenant on Civil and Political Rights; European Convention on
Human Rights.

27 European Court of Human Rights, Conka v. Belgium, application No. 51564/99,
5 February 2002. Mass expulsions on the basis of nationality, religion, ethnic, racial or other
considerations constitute human rights violations. See African Commission on Human and
Peoples’ Rights, Fédération internationale des Ligues des droits de [’homme v. Angola,
communication No. 159/96 (not dated), and Rencontre africaine pour la défense des droits
de I’homme v. Zambia, communication No. 71/92 (not dated).

28 See E/CN.4/Sub.2/2003/23/Add.2, paras. 13, 36; see also African Commission on Human
and Peoples’ Rights Organisation mondiale contre la torture v. Rwanda, communications
Nos. 27/89, 46/91 and 99/93 (not dated).

29 E/CN.4/Sub.2/2002/25/Add.1, para. 11.

30 There is a further discussion of the rights extended to refugees in E/CN.4/Sub.2/2001/20,
paras. 85-94.

31 See also Executive Committee of the Programme of the United Nations High Commissioner for
Refugees, conclusion No. 82 (XLVIII) on safeguarding asylum, 1997.

32 E/CN.4/Sub.2/2003/23/Add.2, para. 22.

33 E/CN.4/Sub.2/2003/23/Add.2, para. 30; see Human Rights Committee, 4 v. Australia,
communication No. 560/1993 (CCPR/C/59/D/560/1993).

34 E/CN.4/Sub.2/2003/23/Add.2, para. 37.
35 Ibid., para. 24.
36 Ibid., para. 24.
37 Ibid., para. 27.
38 Ibid., para. 27.
39 Ibid., para. 30.
40 Ibid., para. 34.
41 Ibid., para. 38.

42 1bid., para. 30.
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43 1bid., para. 35, see also E/CN.4/Sub.2/2003/23/Add.1, para. 19.
44 1bid., para. 34.

45 African Charter on Human and Peoples’ Rights; African Charter on the Rights and
Welfare of the Child.

46 European Convention for the Protection of Human Rights and Fundamental Freedoms
and Protocols Nos. 1, 2, 3, 4 and 5; and the European Social Charter.

47 American Convention on Human Rights, Convention on Territorial Asylum of the
Organization of American States, OAS Convention on Diplomatic Asylum, United Nations
Declaration on Territorial Asylum.

48 Concluding observations of the Committee of the Rights of the Child: Iceland
(CRC/C/15/Add.203), 2003, para. 23. At minimum, children of asylum-seekers should not be separated
from their parents during detention. Concluding observations of the Committee on the Rights of the
Child: Lebanon (CRC/C/15/Add.169), 2002, para. 52, cited in E/CN.4/Sub.2/2002/25/Add.1, para. 67.

49  Concluding observations of the Committee of the Rights of the Child: Czech Republic
(CRC/C/15/Add.201), 2003, para. 56, cited in E/CN.4/Sub.2/2003/23/Add.1, para. 48.

50 E/CN.4/Sub.2/2003/23/Add.1, para. 19.
51 ILO Migrant Workers Recommendation, 1975 (No. 51), para. 8.

52 International Court of Justice, Vienna Convention on Consular Relations (Paraguay v.
United States) (1998), Order of 9 April 1998; LaGrand Case (Germany v. United States)
(1999-2001), Order of 3 March 1999; Supreme Court of the United States, Breard v. Greene,
523 U.S. 371 (1998); Federal Republic of Germany v. United States, 526 U.S. 111 (1999);
see also Inter-American Court of Human Rights, The Right to Information on Consular
Assistance in the Framework of the Guarantees of the Due Process of Law, Advisory
Opinion OC-16/99, 1 October 1999 Series A, No. 16.

53 The use of a “guest worker” approach to immigration, however, by States that affects the ability of
non-citizens to organize themselves and defend their common interests and affects the emergence of a
social, intellectual and economic elite of immigrant background should be of concern.
E/CN.4/Sub.2/2003/23/Add.2, para. 22. The right to participate in public life at the local level should
be granted to long-term non-citizen residents of a State. Ibid., paras. 22, 46. Accordingly, political
parties are encouraged to take into account the interests of resident non-citizens. Further, States should
ensure that legislation on granting of citizenship is applied in a fair and non-discriminatory manner to
all applicants regardless of race, ethnic or national origin. Ibid., para. 47.

54 See E/CN.4/Sub.2/2003/23/Add.1, para. 33.

55 Regional human rights instruments draw similar distinctions for non-citizens. The American
Convention on Human Rights extends the freedom of movement and residence (art. 22 (1)) and
procedural protections in expulsion proceedings (art. 22 (6)). Article 2 (1) of Protocol No. 4 to the
European Convention guarantees the right to liberty of movement and freedom to choose a place of
residence to “everyone lawfully within the territory” of a State party. Protocol No. 7 to the European
Convention extends procedural safeguards in expulsion proceedings to aliens “lawfully resident” within
the territory of a State party. Persons do not have the right to enter or to reside in countries of which
they are not citizens, European Court of Human Rights, Boultifv. Switzerland, application No.
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54273/00, 2 August 2002. Prohibition by States of the right of certain non-citizens, in particular
circumstances, to stay or settle in certain municipalities might, however, constitute a violation of the
right of migrant workers and their families to protection and assistance. E/CN.4/Sub.2/2003/23/Add.2,
paras. 17, 28. Generally, restrictions on non-citizens’ freedom of movement, including a system of
quotas for allocation to certain parts of a country, the inability to appeal allocation decisions, and the
need for approval to change municipalities without risking a reduction or termination in social
assistance are discouraged. Ibid., para. 28. The granting of residence and work permits to non-citizens
should not be based on the perceived capacity of non-citizens to integrate themselves into the society of
a State. Ibid., para. 36.

56 Residence permits of long-term resident non-citizens should be withdrawn only under exceptional
and clearly-defined circumstances and adequate recourse to appeal such decisions should be made
available. E/CN.4/Sub.2/2003/23/Add.2, para. 36. Undocumented juvenile non-citizens may enjoy
greater protection under the Convention on the Rights of the Child, article 2 of which extends
guarantees to every child “within the jurisdiction” of a State party.

57 Measures taken by States to protect their citizens and economies from non-citizens should not be
taken to the detriment of the enjoyment of human rights. Fédération internationale des Ligues des
droits de 1’homme v. Angola, op. cit.; see Carmen Tiburcio, The Human Rights of Aliens under
International and Comparative Law, (The Hague and Boston: M. Nijhoft, 2001), pp. 145-147. As the
exception in article 2 (3) relates only to the obligation to fulfil economic rights, developing countries
would still possess obligations to respect and protect economic rights, for example, to avoid
discrimination on the basis of citizenship status. See the response of the Centre on Housing Rights and
Evictions to the questionnaire, p. 1.

58 CERD/C/62/Misc.17/Rev.3, p. 2; (Switzerland) A/57/18, paras. 251, 255; ibid., para. 100 (Croatia);
ibid., para. 193 (Qatar); ibid., para. 464 (Yemen); A/56/18, para. 334 (Sri Lanka). Simplification of
naturalization procedures for children and disabled persons is encouraged.
E/CN.4/Sub.2/2003/23/Add.1, para. 13. Requirements for naturalization that might create a lack of
motivation to apply for citizenship, such as language tests, are discouraged. Ibid. States must
regularize the status of former citizens of their predecessor State who now reside within their
jurisdiction. Ibid., paras. 13, 16. States must ensure that citizenship legislation is implemented in a
non-discriminatory manner, and that non-citizens who wish to apply for citizenship do not experience
administrative difficulties in complying with the specific requirements contained in the law. Ibid.,
para. 23. Furthermore, a State must not require a non-citizen who applies for citizenship to change his
name to one that is traditionally associated with that State. Ibid., para. 9.

59 European Court of Human Rights, C. v. Belgium, judgement of 7 August 1996, Reports 1996-111,
1996. A Moroccan citizen lived in Belgium for 37 years until his deportation was ordered due to
convictions for criminal damage, possession of drugs, and conspiracy. He claimed discrimination on
grounds of race and nationality in violation of article 14 of the European Convention because “his
deportation amounted to less favourable treatment than was accorded to criminals who, as nationals of
a member State of the European Union, were protected against such a measure in Belgium”. Ibid.,
para. 37. The Court found no violation of article 14 because such preferential treatment was “based on
an objective and reasonable justification, given that the member States of the European Union form a
special legal order, which has ... established its own citizenship.” Ibid., para. 38.

60 European Court of Human Rights, Series A: Judgements and Decisions, vol. 6, Case relating to
Certain Aspects on the Laws of the Use of Languages in Education in Belgium (Belgian Linguistic
case), Judgement of 23 July 1968.

61 Advisory Opinion on the Proposed Amendments to the Naturalization Provisions of the Political
Constitution of Costa Rica (OC- 4/84), para. 60.
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62 Ibid.
63 Ibid., para. 57.

64 See, e.g., communication No. 964/2000 (CCPR/C/74/D/965/2000), 2002, cited in
E/CN.4/Sub.2/2003/23/Add.1, paras. 27-29.
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