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Pesrome

Hacrosmuit okoHUaTeNbHbIN JOKIIA MOApa3/eNseTcs Ha MATh 4acTel - OCHOBHOM JTOKJaj
U yeThIpe A00aBneHus K HeMy*. OCHOBHOM JOKJIaJ COAEPKUT CBOJ OOIIUX MPUHIUIIOB U
KOHKPETHBIX UCKIIIOYEHUI U3 NEHCTBUS NpaB HeTPpaX/1aH, 3aKPETUICHHBIX B MEXIYHAPOTHOM
npaBe TMpaB YeI0BEKa, a TAKXKe KPAaTKOE ONMUCAHKE psiia 00J1acTel, B KOTOPBIX 3TH IpaBa HEe
coOumoatoTcsi. B OCHOBHOM JTOKIIazie CoMIepKaTcs TaKKe BBIBOABI M BHOCSTCS PEKOMEH IAIIH
OTHOCHTEJIBHO JAIbHEHIINX AeWCTBUH U uccienoBanus. B nobasnennn 1 mpuBoauTCS HOBas
uHpOpMaLKs 0 MEXTyHAPOAHBIX HOPMAaxX M MPABOBOW MPAKTUKE OPTAHOB IO HAOIIOICHHUIO 32
COOITIO/IEHHEM JOTOBOPOB, KACAIOMIMXCS MPaB HerpaxaaH. B mobaBineHnn 2 coaepKUTcs HOBas
uHpOpMAaIKs O PETHOHAIBHBIX HOPMaX U TPAaBOBOM MPAKTHKE B 3TOW 00JIACTH, KaCAIOIIUXCS
npaB HerpaxkaaH. B moGasnenuu 3 npuBoaaTcs MHGOPMAIHS O CIydasix, IMEBIIMX MECTO Ha
NpaKTHKe, ¥ Po0JieMax, BOSHUKAIONINX B CBSI3U C HETPaKIaHaMH, KOTopast ObljIa MoJyYeHa ¢
UCTIOJIB30BaHUEM 0CO00T0 MOAX01a K cOOpy MaTepuaina u nHpopMamu, chopMyInpOBaHHOTO B
nokymente E/CN.4/Sub.2/2002/25/Add.3; 3amedyaHusi OTHOCHTEIHHO 3TOTO JOOABICHHUS, U
OTBETHI, TTOJTYYEHHBIC OT MPABUTEIBCTB, MEKTYHAPOIHBIX U HETIPABUTEIHCTBEHHBIX
opranu3zaiuii, a Taxke KoMmurera mo TMKBUAAIUHN pacoBOi AMCKpUMUHAIWHU B CIIeUaIbHOTO
noknaauuka Opranuzanun O0beqMHEHHBIX Hanuii mo npaBaM 4eoBeka MUTPAHTOB B OTBET Ha
BOTIPOCHUK, TIOATOTOBJIEHHBIN CrielManbHbIM JOKIAQTUYUKOM U pacpOCTPAHEHHBIN B
cootBercTBUH ¢ pemienneM 2002/107 Komuccun. B nodaBnenuu 4 cogepx urcs pe3rome

OTBCTOB ITPABUTCIILCTB.

Ha ocHOBe 0030pa MexayHapOJHOTO TIpaBa mpas YenoBeka CriennaibHbIA JOKIATIUK
MIPHIIENT K BBIBOAY, YTO BCE JIFOJU B CHITY CBOSH MPUHAIICKHOCTH K YEIIOBEYECKOMY POy
M0JIb3YIOTCSL BCEMU IIPaBaMHU YEJIOBEKA, 32 UCKIOYEHHEM OCOOBIX ClIydaeB, KOTa pa3jinyus,
HaAmpuMep MKy IrpaxagaHaMy U HETpaKJAaHaMU, IPOBOAATCA OJId JOCTUKCHUA 3aKOHHOU neiaun
roCyJIapCTBa U SABJISIIOTCS COPA3MEPHBIMH C TOYKH 3PEHUS JOCTUKEHHUS 3TOM 1enu. Tak,
HAIMmpuMep, HETpaXaaHE JOJIKHBI 6I>ITI) 3alllUIICHBbI OT TaKHUX SIBJICHPII;'I, KaK IIPOU3BOJILHBIC
youiicTBa, 6becuenoBedHoe oOpaieHue, pabcTBO, MOTHEBOJIBHEIN TPY, NETCKHMA TPY/I,
NIPOM3BOJILHBIE apECThI, HECTIPABEAINBOE CyAeOHOE Pa30npaTeIbCTBO, BMEIIATEILCTBO B
YaCTHYIO KHU3Hb, IPUHYAUTCIIBHOC BO3BPAICHUC U HAPYHICHUS HOPM I'YMaHHUTAPHOTO IIpaBa.

* Owing to resource limitations, it is unfortunately possible to edit and translate into the
official languages of the United Nations only the main report; the addenda are being circulated in
English only.



E/CN.4/Sub.2/2003/23
page 3

OHU UMEIOT TaK)Xe MPaBo Ha BCTYIJICHHE B Opak, 3alIUTy B KAU€CTBE HECOBEPUICHHOJIETHHX,
MUpPHBIE COOpaHus U cBOOOAY accoIlMaIlii, paBEHCTBO, CBOOOAY BEPOUCIIOBEAAHUS U
yOeXAeHH, a TaKkKe COI[MANIbHbIEC, KYIbTYPHBIE M 9dKOHOMUYECKHE MpaBa B I1eJIOM, ITpaBa
TPYASIMIMXCS (HanmpuMmep, Ha 3aKITI0YeHHE KOJUIEKTUBHBIX IOTOBOPOB, KOMIIEHCAITHUIO,
couuanbHOe oOecrieueHre, HaJIeXkKallue YCIOBHs TPya U OKPYKAIOIIYIO Cpeay | T.J.) U IPaBO
Ha KOHCYJIBCKYIO 3aIIUTy. XOTS BCE JIFOJIM UMEIOT IIPaBO HA PAaBEHCTBO, B TOM YTO KAacaeTCs UX
JIOCTOMHCTBA U MPaB, TOCYAAapCTBA MOTYT MPOBOJIUTH Y3KHE PA3IMUUs MKy TpakIaHaMH U
HErpakKJaHaMH, B TOM YTO KacaeTcs MOJUTUYECKUX MPaB, HEABYCMBICIEHHO TapaHTUPOBAHHBIX

rpaxxaaHam, 1 CB06OI[BI NEPCABUKCHU.

Mexny npaBamu, rapaHTUPYEMBIMU MEXIYHAPOAHBIM IIPABOM IIpaB 4eJIOBEKA JUIs
HEerpaxk/iaH, 1 peaJIbHOCThIO, C KOTOPOH UM NPUXOAUTCS CTAIKUBATHCS, CYIIECTBYET OOJIBIION
Ppa3psIB. Bo muorunx CTpaHax HECrpaxXaaHC CTAIIKHBAIOTCA C MHCTUTYIIMOHAJIbHBIMHA U
SHIEMUYECKUMU TIpoOsiemMamu. [lociie Toro kak HECKOJIBKO CTPaH, OMacasch TEPPOPUCTHICCKIX
aKIII/If/'I, CTaJIi MMPOU3BOAUTE 3aJICPKaHNA HETPAKAAH UJIIW HAPYIIATh UX IIpaBa, IMMOJOKCHUC
TOJIBKO YXyAIIIOCk. [Ipoomkaroniasicst mpakTHKa TUCKPUMHUHAIIMOHHOTO OOpaICHHSI C
HErpaxaaHaMu Mnoa4CpKuBacT H€O6XOI[I/IMOCTB BBCACHUA UCTKUX U BCCO6’I)CMJHOIIII/IX HODpM,
KOTOpBIE PETYJINPOBAIN ObI MPaBa HErpaXk/laH, U UX OCYIIECTBICHUE rOCYJapCTBaMU, a TAKKe
Heo0XouMOCTh Oosiee 3P PEKTUBHOTO HAOTIOACHHUS 32 COOIIOICHUEM JIOTOBOPOB.

COJIEPYKAHUE

TIYyHKTEI Crp.

l. BBEJIEHUE ..o 1-5 4

Il.  KPATKUI OB30P MEXJIYHAPOJIHO
TIPU3HAHHBIX TPAB UEJIOBEKA HETPAXKIIAH ............. 6—16 6

1. NCKIITOYEHNWA N3 OBUIETO ITOAXOJA K PABEHCTBY
I'PAXKIAH U HETPAXIAH ..o 17-23 17

V. OBIIME ITPOBJIEMbI, BOSHUKAIOIINE B CBA3U
CIHIPABAMMU HETPAXKIAH ..o 24-30 22
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|. BBEAEHUE

1.  MexayHapoaHOE MPaBo MpaB YeJoBeKa MpeaycMaTpUBaeT paBHOE oOpalieHue ¢
rpaxJaHaMu U HerpakgaHamu. VICKitoueHue U3 3TOT0 MPUHIUIIA MOTYT JeNIaThCsl TOIBKO
TOT/a, KOT/a OHH HAIpaBJICHBI HA IOCTHKEHNE 3aKOHHOM LIeJIM TOCYAapCTBa U SBISIOTCS
COpa3MepHBIMHU C TOYKHU 3PEHUS AOCTIDKEHHS STOU e, JTa HOpMa 3aTparuBaeT
npuoIU3uTENBHO 175 MITH. yenoBek, uiu 3% HacelleHus] MUpa, IPOKUBAIOLIUX HE B TOU CTpaHe,
B KOTOPOW OHU pOIII/IJII/ICInl.

2. Hamnpakrtuke CyIiecTByeT ONpeeIeHHbIA Pa3pbiB MEXKY IpaBaMu, KOTOPbIE
MEK1YHapOAHOE IPaBO IpaB YeJI0BEKa rapaHTUPYeT HerpaxkJjaHaM, U peaabHOCTbI0. Bo
MHOTI'UX CTpaHaX HErpaKaAaHC CTAJIKHUBAIOTCA C MHCTUTYIIMOHAJIBHBIMU U DOHACMHUYCCKUMU
npobnemamu. [locne 11 centsopst 2001 roma monoxeHne B 3Toi 007aCTH YXYALIHIOCH,
MIOCKOJIBKY PsIJ] CTPaH, OIacasich TEPPOPUCTUUCCKUX aKIIMH, 33/IePKaId HETPaXKAaH I KaKuM-
1100 MHBIM 00pa30M HapyUIWIN UX npaBa. OTaeNbHbIE UCKIIOUYEHNS U3 IPUHIMIIA
HCAUCKPUMHUHALIUN, KOTOPBIC JOIMYCKAOTCA MC)KAYHAPOAHBIM IIPAaBOM IIpaB YCJIOBCKA, HC
OIPABJABIBAOT TAKUX MIMPOKO PACIIPOCTPAHEHHBIX HAPYIIECHUN ITPAB HEIPAKIAH.

3. B T0 e Bpems IMeIH MECTO M HEKOTOPBIE MO3UTHBHBIE COOBITHA. Tak, B HioJe

2003 rona, 0ynyuu patudunuponana 20 Tocy1apcTBamMu, BCTYIHIIA B CHUTY MeXIyHapoIHAS
KOHBEHIIUS O 3alllUTe MpaB BCeX TPYIALIMXCA-MUTPAHTOB U WiIeHOB uX cemeil (KonBenuus o
TpyAsImXxcsa-MurpanTax). IlockonbKy HacTosIee CCie0BaHNe ObIII0 IEPBOHAYAEHO
npennoxeHo [Honkomuccun KomurteroMm no aukBuganuu pacosoi auckpumunanuu (KJIPJD),
CrneunanbHbIi JOKJIAIUUK C YIOBIETBOPEHUEM MIPUHSII K CBEJICHUIO TO3UTUBHYIO PEAKIINIO
storo Komurera Ha mpoBeeHHbIN CriennanbHbIM JOKJIAAUYUKOM "BasKHBIM aHAIU3 cTaryca U

IIpaB HErpakaaH", KOTOPBIN BeIpa3uil "HAAEK Iy Ha TO, YTO HBIHEIIHUH JUaJIOT HpOZ[OJI)I(I/ITCSI"Z.

! Report of the Secretary-General on world demographic trends (E/CN.9/2003/5), para. 53.
Thisfigure of 175 million isindicative of the number of individuals who may be affected, but
may include persons who have become naturalized citizens of their new countries, but may not
include individuals whose nationalities have not been recognized in their countries of origin.

2 lon Diaconu, Chairman, Committee on the Elimination of Racial Discrimination, letter of
21 March 2003; CERD/C/62/Misc.17/Rev.3.
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KJIP]] y>xe mOo3UTUBHO OTpearupoBal Ha pekomeHanno CrnenualbHOro JOKIa IMKa, YKa3aB
"YTO OH BCer/ia rOTOB Ha4aTh paboTy HaJ OOHOBJICHHOM OOIIEH peKOMEHIAIMEeH OTHOCUTEIBHO
mpaB Herpamz[aH”?’. Bce noroBopHbIie OpraHbl TakKe JOJKHBI pACCMOTPETH BOTIPOC O
MOJATOTOBKE COBMECTHOT'O 3aMEYaHHMs OOIIET0 XapaKTepa/o0Ieit peKoMeHAAINH, KOTOPhIC
TpeOOoBaH OBbI TPUHSATHSI TOCIICIOBATEILHOTO U CTPYKTYPUPOBAHHOTO TIOJIX0/IA K 3aIIIUTE MPaB
HErpaXK/JIaH.

4. B HacroseM OKOHYATEJIbHOM JOKJIAaJe MPEACTABICH CBOJ OOIIMX IPUHLIUIIOB U
KOHKPETHBIX MCKJIIOUEHUH U3 IEHCTBU IPAB HETPAXKIaH, IPEAYCMOTPEHHBIX MEKIYHAPOIHBIM
IIPaBOM IIPAB YEJIOBEKa, IIPH 3TOM 32 OCHOBY OBLIM B3AThl pabOUMii I[OKYMCHT4,
IIpEABAPUTEIIbHBIN JOKIAn U IIPOMEKYTOUHBIN nokan’, npejcraBieHHble CrienuanbHbIM
JIOKJIAAYUKOM, B KOTOPBIX PACCMAaTPUBAIOTCS NPOLEAYPHBIE ACIIEKThI IOJrOTOBKH
OKOHYATEJIBbHOI0 A0KJIaAa. OCHOBHOE BHUMAHHUE B paMKax 3aKJIIOUUTEIBHOTO pPe3toMe
COOTBETCTBYIOLIMX HOPM MEXAYHApPOJHOIO IIpaBa U MPAaBOBOM IIPAKTUKU YIEISETCS CHadalIa
IIpaBaM HErpa)KJaH, a 3aT€M Y3KUM UCKIIIOYEHHSIM U3 HOPMBI, COTJIACHO KOTOPOM roCy1apcTBa
HE MOTYT JUCKPUMUHHPOBATH HerpaXxaaH. B nokiazie u 100aBiIeHUAX K HEMY oOpamaercs
TaK)K€ BHUMaHUE Ha HEKOTOPBIE MTPOOJIEMBI, C KOTOPBIMH CTAIKUBAIOTCS HErpaX/1aHe.

B HACTOAICM OOKJIaAC ACIA0TCA COOTBETCTBYIOIINEC BBIBOABI 1 BBIHOCATCA PCKOMCHOAIINU.

5. B noGasnenuu 1 comepxurcst HOBast HHPOPMALIUS O KaCAOIIUXCS HETpaKaaH
MEXyHAPOJIHBIX HOPMAX M MPAaBOBOW MPAKTUKE OPTaHOB, HAOIIONAIOUINX 32 COOIOACHUEM
JOoroBOpoB. B mo6aBneHnn 2 conepKuTcs HOBast HHPOPMAIHS O PETHOHAIBHBIX HOPMax U
NPaBOBOW MPAKTHKE, KaCAIOIIUXCs NpaB HerpaxkaaH. B nobasnenun 3 npuBoauTCs HHGOpMAanus
0 CIy4asiX, UMEIOLIMX MECTO Ha IIPAKTHUKE, U MTPOOJIeMax, BOSHUKAIOIIUX B CBS3H C
HerpakJlaHaMH, B OCHOBE KOTOPOH JIe’KaT II1aBHbIM 00pa30M OTBETHI, IOJyUYE€HHBIE OT

22 HpaBI/ITeJIBCTB7, cemu opranoB cucteMbl Opranm3arnuu O0beTMHeHHBIX Harwmid,

5 lbid.
4 E/CN.4/Sub.2/1999/7 and Add.1.
5 E/CN.4/Sub.2/2001/20 and Add.1.

®  E/CN.4/Sub.2/2002/25 and Add.1-3.
! Argentina, Belize, Bulgaria, Cyprus, Denmark, Estonia, Germany, Greece, Guatemala,
India, Ireland, Jamaica, Lebanon, Madagascar, Mexico, Morocco, Nicaragua, Oman, Russian
Federation, Spain, Thailand and Venezuela.
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CIIEIMATTU3UPOBAHHBIX YUPEKICHUN U HEITPABUTEIHCTBEHHBIX OpraHHSaHHﬁB U 9eThIpEeX
HETPABUTEIbCTBEHHBIX opraHI/IBauHﬁg, a taxke KJIJIP u CrneruanbHOTO JOKIaIuMKa
Opraamnzanuu O0bequHeHHbIX Hanwmii mo mpaBaM 4eioBeKa MUTPAHTOB B OTBET Ha BOIIPOCHHUK,
MOATOTOBICHHBIA CTIEIMATBHBIM TOKJIAIIMKOM M paCIIPOCTPAHCHHBIN B COOTBETCTBUU C
pemenuem 2002/1007 Komuccuu. CrienuanbHbINA JOKJIATIUK YpE3BBIUAHHO MPU3HATENICH 32
HalpaBJ€HUE OTBETOB HA BOHpOCHI/IKlo. B no6aBnenuu 4 conepxutcs pe3roMe OTBETOB

IIPABUTEILCTB.

II.  KPATKHH OB30P MEXIYHAPOJIHO NMPU3HAHHBIX MTPAB YEJOBEKA
HETPAXKIAH

6.  Bcs cuctema MexIyHApOIHOTO MpaBa MpaB YeJI0BeKa HCXOANUT U3 TOTO, YTO BCE JIFO/IU B

. 11
CUJIy CBOEH IPUHAJUIEKHOCTH K YEJI0BEYECKOMY POy Ha/ICJICHBI BCEMHU IIPaBaMHU YEJIOBEKA , 32
UCKJIIOUYEHHEM OCOOBIX CIIydaeB, KOTIa pa3jInyus, HaIpUMep, MEXy rpakJaHaMH U

8 Population Division of the Department for Economic and Social Affairs of the Secretariat,

UNAIDS, Office of the United Nations High Commissioner for Refugees, United Nations
Population Fund, International Labour Organization, International Organization for Migration,
Office for Democratic Institutions and Human Rights of the Organization for Security and
Cooperation in Europe.

° Anti-Slavery International, Centre on Housing Rights and Evictions, Lutheran Immigration

and Refugee Service, International Save the Children Alliance.

19 The Special Rapporteur is grateful to Shervon Cassim, Mary Rumsey and Bret Thiele for

their assistance in preparing this report.
1 The Universa Declaration of Human Rights recognizes this principlein article 2 (1)

“[ €] veryoneis entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status’ (emphasis added). This provision
appliesto “everyone” and thus includes non-citizens. The use of the words “such as’ indicates
that thislist is not exhaustive and makes clear that the operative phraseis: “without distinction
of any kind”. Although thislist omits nationality, “thisomission isnot fatal ... because the list
clearly isintended to beillustrative and not comprehensive’. Richard B. Lillich, The Human
Rights of Aliensin Contemporary International Law 43, 1984. Professor Lillich also noted that
“nationality would appear to fall into the category of ‘distinction of any kind'”. Similar non-
discrimination principles with respect to non-citizens can be found in the Charter of the United
Nations; the International Covenant on Civil and Political Rights; the International Covenant on
Economic, Socia and Cultural Rights; the Convention on the Rights of the Child; the
International Convention on the Protection of All Migrant Workers and Members of Their
Families; the African (Banjul) Charter on Human and Peoples’ Rights (African Charter); the
American Convention on Human Rights (American Convention); the European Convention on
Human Rights; the European Framework Convention for the Protection of National Minorities
and many other instruments as well as authoritative interpretations of those instruments.
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. 12

HerpakJlaHaMu TPOBOAATCS JUISL JOCTHXKEHUS 3aKOHHOM 1EJIM TOCy1apcTBa™~ U ABISIOTCSA
" 13

COpa3MepHBIMU C TOYKHU 3PEHUS JTOCTIKEHUS ATOM 1enn . B cBoem 3ameuyanun odiero

xapaktepa Ne 15 KomuTeT 110 mpaBam 4esioBeKa MOSICHUI, 4TO

"mpaBa, 3aUKCHpOBaHHbIE B MeXAyHAPOIHOM MAKTE O TPAKIAHCKUX U MOTUTHYECKIX
npaBax, paclpoCTPAHIIOTCS Ha BCEX JIUI], HE3aBUCUMO OT MPUHIIUIIA B3aUMHOCTH, OT UX
rpa’kaHCTBA WM OTCYTCTBHS TaKOBOTO ... O0IIee MpaBuiIo 3aKII0YAeTCs B TOM, UTO
Ka)XJI0€ U3 MpaB, yCTAaHOBJICHHBIX B [1akTe, TOMKHO OBITH TapaHTHPOBAHO O€3

JUCKPUMHHALMN MEXKIY TPpaKIaHaAMU U Herpaxq{aHaMH"M.

Janee B 3ameuyannu o61mero nopsaka Ne 15 ocHOBHBIE TIpaBa HETpaX/1aH OMPEIEIIIOTCS
CJEYIOIIUM 00pa3oMm:

"TakuM 00pa3oM, HHOCTPAHIIbl UMEIOT HEOTHEMIIEMOE NPABO HA KU3Hb, OXPAHIEMOE
3aKOHOM, ¥ HE MOT'YT OBITh IPOM3BOJILHO JIMIICHBI )KU3HU. OHH HE TOJKHBI ITOIBEPTaThCs
IBITKaM H KECTOKUM, O€CUeIOBEUHBIM MIIM YHIKAIOLIIM JJOCTOMHCTBO OOPAICHUIO WIIH
HaKa3aHWIO; OHU HE JIOJDKHBI TAKXKE COAEpPKAThCs B paOCTBE UM B IIOJHEBOJIBHOM
coctossHUU. VHOCTpaHIbl UMEIOT MOJHOE MTPaBO Ha CBOOOAY U JIMYHYIO
HEIIPUKOCHOBEHHOCTh. B cilydae 3aKOHHOTO JIMIIEHHsI CBOOO bl OHM UMEIOT IIPaBoO Ha
ryMaHHO€ 00pallleHHe U YBa)KEHUE JIOCTOUHCTBA, IPUCYIIEro UX JUYHOCTH. MHocTpanen

HE MOXET OBITh JIMIICH CBO6OI[I)I Ha TOM TOJIbKO OCHOBaHWH, YTO OH HE B COCTOSIHHNH

12 See Committee on the Elimination of Racial Discrimination, general

recommendation X1V, para. 2: “The Committee observes that a differentiation of treatment will
not constitute discrimination if the criteriafor such differentiation, judged against the objectives
and purposes of the Convention, are legitimate or fall within the scope of article 1, paragraph 4
[relating to special measures], of the Convention. In considering the criteria that may have been
employed, the Committee will acknowledge that particular actions may have varied purposes. In
seeking to determine whether an action has an effect contrary to the Convention, it will look to
see whether that action has an unjustifiable disparate impact upon a group distinguished by race,
colour, descent, or national or ethnic origin.” The Human Rights Committee has similarly
observed that differences in treatment may be permissible under the Covenant “if the criteriafor
such differentiation are reasonable and objective and if the aim is to achieve a purpose which is
legitimate under the Covenant”. General comment No. 18, para. 13.

13 See Joan Fitzpatrick, The Human Rights of Migrants, Conference on International

Legal Norms and Migration (Geneva, 23-25 May, 2002), at
http://heiwww.unige.ch/conf/psio_230502/files/fitzpatrick.doc. See, e.g., European Court of
Human Rights, Series A: Judgements and Decisions, vol. 138, Belilos v. Switzerland, judgement
of 21 June 1988.

4 Human Rights Committee, general comment No. 15 on the position of aliens under the
Covenant, 1986, paras. 1-2.
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BBINOJIHUTH KaKoe-JIN0O0 0roBOpHOE 00s13aTeNbCTBO. MHOCTpaHLIaM NPUHAIEKHUT ITPABO
Ha cBOOO/IHOE MEepeBIKEHUE U CBOOO Ty BEIOOpA MECTa KUTEIbCTBA; OHU TAK)KE UMEIOT
IpaBo MOKUAATh CTpaHy. VIHOCTpaHIbl paBHBI IEpe]] CyAaMu U TpUOyHaIaMU U UIMEIOT
IPaBoO MPH PaCCMOTPEHHUHU JTFOOOT0 YTOJIOBHOIO OOBUHEHHUS, IPEABABISEMOT0 UM, WU TIPU
OTIpe/IeICHNH X TpaB B 0053aHHOCTEH B KAKOM-JIMOO TPaKIaHCKOM IIpoliecce, Ha
CIPaBeIMBOE U MyOIMUHOE pa30MpaTenbCTBO Jejia KOMIETEHTHBIM, HE3aBUCUMbBIM U
OecrpUCTPacTHBIM CYyJIOM, CO3JJaHHBIM HAa OCHOBaHUM 3akoHa. Ha mHOCTpaH1EeB He
JIOJIKHO PAacIpOCTPaHITHCS YTOJIOBHOE 3aKOHO/1aTENIbCTBO, UMEIOIIee OOPATHYIO CHILY;
MHOCTPAHIIbl HE MOT'YT IIOJIBEPraThCsl IPOM3BOIBHOMY MJIM HE3aKOHHOMY BMEIIATEIbCTBY
B UX JIMYHYIO WJIM CEMENHYIO KU3Hb, IPOU3BOJBHBIM UM HE3aKOHHBIM MOCATaTEIbCTBAM
Ha HEMPUKOCHOBEHHOCTh MX KHWJINIIA UM TalHY UX KOppecnoHAeHIMH. OHU UMEIOT
IIPaBoO Ha CBOOOJ1y MBICIIHM, COBECTH U PEIIUTHH, A TAKXKE [IPaBO MPHUAEPKUBATHCS CBOUX
MHEHUH U BbIpakaTh MX. Ha MHOCTpaHIEB pacnpocTpaHseTcs paBo Ha MUPHbIE
coOpanus 1 Ha cBOOOoay accouuanuu. OHU MOTYT BCTYNaTh B Opak 1Mo JOCTUKEHUU
OpauHoro Bo3pacta. VX aeTu UMEIOT MpaBO HA TaKKE MEPHI 3alUTHI, KOTOPBIE TPeOyIOTCS
B UX IOJIOKEHUH KaK MaJIOJIETHUX. B Tex ciaydasx, Korja HHOCTpaHIbl COCTaBIISIOT
MEHBIITUHCTBO 110 CMBICITY CTaTbu 27, UM HE MOKET OBITh OTKA3aHO B ITPaBE COBMECTHO C
JIPYTUMU WIEHAMM TOU € TPYIIIBI I10JIb30BATHCS CBOEH KYJIBTYPOH, UCIIOBEI0OBATH CBOIO
PETTUTHIO U HCTIONHATH €€ 00PSAIbI, a TAKXKE MOJIB30BATHCS POJHBIM SI3BIKOM. MHOCTpaHIIBI
MMEIOT IIPABO Ha PAaBHYIO 3alUTY 3aKOHA. B NpuMeHeHUH 3TUX MpaB HE TOJIKHO OBITh
KaKoH-TM00 TUCKPUMUHAIIMY MEKYy HHOCTPAHIIAMHU M TPpaXIaHAMH. OTH MpaBa
WHOCTPAHIIEB MOTYT OBITH MOABEPTHYTHI JHIIb TAKUM OTPAHUYCHUSM, KOTOPBIE MOTYT
OBbITh BBEIEHBI B COOTBETCTBUU C [lakTOM" (IyHKT 7)15.

7. AHanoruuHbIM 00pazoM MexyHapoaHbIN MAaKT 00 IKOHOMUYECKUX, COLMATBHBIX U
KYJIbTYPHBIX MpaBax MpeayCMaTPUBAET, YTO MPABUTEIHCTBA JIOJDKHBI IPUHUMATH B TIpeiesiax
UMEIOIIHNXCS PECYPCOB MOATAITHBIE MEPHI M0 3allIUTE MPaB KaKJI0T0 YEJIOBEKA HE3aBUCUMO OT €ro
rpaKJaHCTBa HA: TPYJ (CT. 6); CIpaBeTUBBIC U OJIarONpPUSATHBIC YCIOBHS Tpyaa (CT. 7);
co3manue MpodeccHOHABLHBIX CO30B (CT. 8); colMaNbHOE O0eCTICUeHUE IS KaXKI0TO

> General comment No. 15 expands upon the Declaration on the Human Rights

of Individuals Who Are Not Nationals of the Country in Which They Live, General Assembly
resolution 40/144 of 13 December 1985, annex, which was prepared in response to a previous
Sub-Commission study, Baroness Elles, International Provisions Protecting the Human Rights
of Non-Citizens (United Nations publication, Sales No. E.80.X1V.2). Asindicated in general
comment No. 15, States should permit non-citizens to be considered as belonging to national
minorities. See E/CN.4/Sub.2/2003/23/Add.2, para. 43.
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yenoBeka (CT. 9); T0CTaTOYHBIN KU3HEHHBIH YPOBEHbB, BKIIFOYAIOIINHN JIOCTATOYHOE MTUTAHKE,
OJISKTy Y J)KWIIHIIE U HETPEPHIBHOE YIIYUIIICHUE YCIOBUH KU3HU (cT. 11); HauBbICIIHIA
JOCTHKAMBIN YPOBEHB (DPU3NYECKOTO M IICHXUIECKOTO 310pOBhs (cT. 12); oOpasosanue (cT. 13);
U y4acTHE B KyJIbTypHOM xu3HH (CT. 15).

8.  MexnyHapoaHas KOHBEHIIHS O 3alIUTE MPaB TPYIALINXCA-MUTPAHTOB HalpaBlieHa Ha
3alllUTy BCEX TPYAALIMXCSI-MUTPAHTOB U YWIEHOB UX CEMEH, OJJTHAKO B LIEJIOM €€ IeHCTBUE HE
pacnpocTpaHseTcsl Ha COTPYAHUKOB MEXAYHAPOAHBIX OPraHU3alui, THOCTPAHHbBIX
COTPYAHUKOB, OCYIIECTBIISIOMINX MMPOTPaMMBbI pa3BUTHUs, O€KEHIIEB, JTUI O3 TPaXKIaHCTBA,
yuyaumxcs u ctaxepos (cT. 1, 3). Ota KoHBeHIus npeycMaTpuBaceT: HEJUCKPUMHUHALIMIO

(ct. 7); mpaBo B 1000€ BpeMs MOKUHYTH JTIO0YIO0 CTPaHy U BhEXaTh B TOCYJAPCTBO CBOETO
IPOUCXOXKACHU (CT. §); MpPaBO Ha KU3HB (CT. 9); cBOOOIY OT MBITOK U KECTOKOI0 00pallieHus
(ct. 10), cBOOOAY OT pabcTBa WM MPUHYIUTEIBLHOTO Tpyaa (cT. 11); cBOOOIY MBICIIH, COBECTH U
penuruu (ct. 12); cBoO0y MHEHHS U ciioBa (CT. 13); cBOOOAY OT MPOU3BOJILHOTO WU
HE3aKOHHOT'0 BMEIIATENbCTBA B JTUUYHYIO U CEMEMHYIO KH3Hb, IPONU3BOJIbHBIX U HE3aKOHHBIX
MOCSraTeNIbCTB Ha HEMPUKOCHOBEHHOCTD XKUJINIIA WU TalHY NMEPENUCKU WIN APYTUX GopM
cBs3M (cT. 14); umymecTBeHHbIE IpaBa (CT. 15); mpaBo Ha cBOOOY U JIUUHYIO
HENPUKOCHOBEHHOCTH (CT. 16); mMpaBo MUIPaHTOB, JIMLIIEHHBIX CBOOO/IbI, HA TYMaHHOE
oOpalleHre U yBaKeHHE JIOCTOMHCTBA, IPUCYIIET0 YeIoBeuecKoi TuyHocTu (cT. 17); mpaBo Ha
CIPaBEIIMBOE U MyOIMUHOE 3aC/IyIINBAHNE KOMIIETEHTHBIM, HE3aBUCUMBIM U
OecrnpucTpacTHbIM cysioM (cT. 18); 3amper Ha peTPOAKTUBHOE MPUMEHEHHE YTOJOBHBIX 3aKOHOB
(ct. 19); mpaBo Ha TO, 4TOOBI HE MOABEPTaTHCS TFOPEMHOMY 3aKJIFOUEHUIO TOJIEKO Ha OCHOBAaHUU
HEBBIMTOJTHEHHSI KAKOTO-JTM00 JOTOBOPHOTO 00s13aTenbeTBa (cT. 20); 3ampeT Ha YHHUTOKEHUE
MPOE3HBIX JOKYMEHTOB HJIU JJOKYMEHTOB, YOCTOBEPSIIOIINX JIUYHOCTH (CT. 21); 3amper Ha
KOJIJICKTHBHYIO BBICBIIKY 0€3 MCIIOJIb30BaHMs CIIPAaBEUIMBBIX Mpoueayp (cT. 22); mpaBo Ha
MOJIyYEHHUE 3aIUTHI ¥ IIOMOIIY CO CTOPOHBI KOHCYJIBCKUX U JUINIOMAaTHUECKUX YUPEKIACHUN
(ct. 23); mpaBo Ha MpU3HAHHUE MPABOCYOBEKTHOCTH (CT. 24); MpPaBO TPYASAIMIUXCI-MUTPAHTOB Ha
HE MeHee OJaronpusaTHOe 00paleHne, 4eM TO, KOTOPOe IMPUMEHSETCS K TpaXKaaHaM
rocyaapcTsa paboThl 10 HalkMy, B TOM YTO KacaeTcs yCIOBUU M OIUIATHI Tpyaa (CT. 25); mpaBo
y4acTBOBATh B AEATEILHOCTU PO(COI030B (CT. 26); paBHBIN JOCTYH K COLIMATBHOMY
obecnieuenuto (cT. 27); mpaBo HA MOJYYCHUE SKCTPCHHON MEAMIIMHCKOM oMoty (cT. 28);
MpaBo KaxJa0ro pedeHKa Ha UMsl, PETUCTPALIMIO POXKIACHUS U TPAXIAHCTBO (CT. 29); U paBHBIH
JIOCTYII K Tocy/lapcTBeHHOMY oOpazoBanuio (cT. 30). Kpome Toro, rocyapcrBa-y4acTHUKU
JIOJKHBI 00€CTIeUUTh YBa)XKEHUE KYJIBTYPHOU CaMOOBITHOCTH MUTPAHTOB (cT. 31); mpaBo
MIEPEBOJUTH CBOU 3apaboTaHHBIC CPEJICTBA U cOEpeKeHUs Ha poauHy (CT. 32); u
npejocTaBieHre MH(GopManuu o npapax, npeaycMorpeHHbix Konsennueit (ct. 33).
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9.  Kpowme Toro, nonoxeHue JeTei, poJUTENN KOTOPBIX SBISIOTCS HETpakJaHAMH,
paccmatpuBaetrcs B KonBeHnnuu o npaBax peoenka. Tak, B ctaTtbe 7 310l KoHBEHITMMN
MpelycMaTpUBaETCs, YTO PEOCHOK "pErucTpUpyeTCs cpa3y ke MOocie pOKISHUS U C MOMEHTa
POXKIEHHS UMEET IIPaBoO Ha UMsI U Ha IPUOOpETeHHe rpaKAaHCTBa... ['ocynapcTBa-y4acTHUKH
00eCTIeYynBarOT OCYIIECTBICHNE 3TUX IPAB... B YaCTHOCTH B CIIy4ae, €cu Obl HHaue peOeHOK He
uMet rpaxancTBa"'®. Beujy nmpakTHUecKn Beeobei patiduKarii KOHBEHIMA 0 mpaBax
peOeHka mpuHIHMIT jUS SOli (MPUHIIKTT TIPEIOCTABICHHS IPAXIAaHCTBA IO MECTY POKICHHUS)
IpHOOpEN XapaKTep OCHOBOMOJAraloel MEXIyHaApOIHON HOPMBI, PErYIHPYIOIIEH BOIIPOCHI
IPaXIaHCTBA JAeTeil, POUTENH KOTOPBIX SIBISOTCS HErPAXKIAHAME . JTO MPaBO TOJKHO
TIPHUMEHSATBCS 03 KaKOH-THO0 TMCKPUMHHALIAH 110 MPU3HAKY MOJa pouTens . Kpome Toro,
ctaTbsi 7 KOHBEHIIMU COAEPKUT TPEOOBAHUE O MIPEIOCTABIEHNN YCHIHOBIEHHOMY PEOEHKY
IPa’KJaHCTBA OJHOIO U3 €T0 ponmeneﬁlg. CraTbio 7 crieyeT YuTaTh BMECTE CO CTaThel 8
(coxpaHeHue CBOEH MHAMBUIYaIbHOCTH, BKIIIOYasl TPaX/1aHCTBO, UM U CEMEIHBIE CBA3H),

ctarbeit 9 (obecnieueHue Toro, YT00bI peOEHOK HE Pa3yyascsi CO CBOUMHU POJIUTEINSIMH),

16 States should seek to reduce the number of stateless persons, with priority for children,

inter alia by encouraging parents to apply for citizenship on their behalf. See

concluding observations of the Committee on the Rights of the Child: Lithuania
(CRC/C/15/Add.146), 2001 para. 23. States should regularize the status of statel ess persons,
especially those who have been precluded from applying for residence permits or citizenship, for
example by simplifying procedures for applying for residence permits and through campaigns to
make it clear that stateless persons would not risk expulsion when identifying themselves to
authorities. E/CN.4/Sub.2/2003/23/Add.2, para. 29. Stateless persons should not be
involuntarily repatriated to the countries of origin of their ancestors.
E/CN.4/Sub.2/2002/25/Add.1, para. 15.

17 Cm. E/CN.4/Sub.2/2002/25/Add.1, paras. 7-9; Asbjern Eide, “Citizenship and
international law with specific reference to human rights law: status, evolution and challenges’,
2001; Asbjarn Eide, Working paper on citizenship and the minority rights of non-citizens
(E/CN.4/Sub.2/AC.5/1999/WP.3) 1999; see also E/CN.4/Sub.2/2002/25/Add.1, paras. 55, 58.
Efforts by Statesto end discrimination in their nationality laws between children born in and out
of wedlock are welcome. Concluding observations of the Committee on the Rights of the Child:
United Kingdom of Great Britain and Northern Ireland (CRC/C/15/Add.188), 2002, para. 22.

8 Cm. E/CN.4/Sub.2/2002/25/Add.1, paras. 14, 50, 51, 63, 66.

19 Cwm. E/CN.4/Sub.2/2003/23/Add.1, para. 46. Intercountry adoptions must allow adopting
parents to transfer their nationality to adopted children, who must be allowed to own or inherit
land or benefit from health, education, and social service subsidies. See concluding observations
of the Committee on the Rights of the Child: Paau, (CRC/C/15/Add.149), 2001, para. 40.
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cratbeid 10 (BoccoemMHEHNE CEMbH) M CTaThel 2 (IPEeMCTBEHHOCTh B BOCIIUTAHUU JIETEH,
JUIIUBIINXCSI CBOETO CEMEMHOT0 OKpyXkeHus). B pamkax pexkomennoBanHoro Komurerom mo
mpaBaM pebeHKa 11eJT0OCTHOTO MOX0/ia K TONKOBaHHI0 KOHBEHIINHN B OCHOBE TOJIKOBAHUS STUX
CTaTel JOJKHBI JIeKaTh 00IIHe MPUHIUIBI KOHBEHIINH, 3aKpeTIeHHbIE B CTaThsiX 2 (IIpaBo Ha
HEJMCKPUMHHAIINIO), 3 (IPUHIIUI HAWTYYIIero o0ecredeHus MHTepecoB pedeHka), 6 (mpaBo Ha
JKW3HB U pa3BuTHe) U 12 (MpaBo Ha yBa)KeHUE B3TJISAI0B peOEHKa, 0 BCEM BOIIPOCaM,
3aTparuBarouM peOeHKa U BO3MOXKHOCTD OBITh 3aCIyIIaHHBIM B XOJ€ JTF000T0 Cy1e0HOTO HITH
aJIMHHUCTPATUBHOTO Pa30MpaTeIbCTBA, 3aTPAruBAOIIETO pe6eHKa)20. B mo6oMm cinyuae netu

21
HErpaxaaH, HC UMCIOIIME 3aKOHHOT'0O CTaTyCa, HC NOJIKHBI UCKJIHOYATHCA U3 IIKOJT .

10. EBpomeiickue mpaBo3alIMuTHRIC OPTaHU3AIMH TPU3HAIOT U Pa3BUBAIOT STH MPUHIIUIIBL.
Xorts EBponeiickas KOHBEHIUA O IPaBaxX Y€JI0BEKA HEITOCPEICTBEHHO HE PETYIUPYET aCIEKThI
IPUOOPETEHNUS WIN yTPaThl TPaX/1aHCTBA, PELICHHS O IPEJOCTABICHUH U JIUILIEHUU
IPaKJAaHCTBA JOJDKHBI IPUHUMATBCS C y4ETOM KaK CYHIECTBEHHBIX, TAK U IPOLEYPHBIX
TpeOoBanuii Kousenmuu. Tak, Hanpumep, IPOM3BOIBHOE JIMILIEHUE TPAKIAHCTBA MOXKET
paccMaTpUBaThCs Kak OecueIoBEYHOE WITH YHIIKAOIIEe IOCTOMHCTBO YelloBeKa oOpalieHue,
3amnpelleHHoe cTaThel 3, iu HapyIlleHUe IpaBa Ha YBaXKEHHE YaCTHOM U CEMENHOM KU3HU,
rapaHTUPYEMOro cTaThel 8 Kongenrmu®. Pemrene rocyjiapctsa 00 0TKa3e B IpaK1aHCTBE B
COYETAaHMH C BBIITYCKOM PaCHOPSKEHHsSI O BBICBUIKE MOYKET JaTh OCHOBAHMS I10J1araTh, 4TO LIEJIb

23
0TKasa B I'paXXJaHCTBC 3aK/I0YaliaCh B 00eCIICUCHNH BBICBIIKI rpaxaaHvHa , YTO 3aIlpCIICHO

2 Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention on the

Rights of the Child (revised edition) (United Nations publication, Sales No. E.02.XX.6),
UNICEF, New Y ork, 2002.

2L E/CN.4/Sub.2/2003/23/Add.1, mynkr 49.
22 Cm. Report of the Experts of the Council of Europe on the Citizenship Laws of the Czech
Republic and Slovakia and their Implementation, 2 April 1996, DIR/JUR (96) 4, para. 164.
Non-citizens enjoy the right to respect for their private and family life. Where a non-citizen has
real family tiesto a State from which he or sheis ordered deported and such deportation would
place those ties in jeopardy, expulsion isjustifiable only if it is pursuant to a legitimate objective
and the resulting interference with the non-citizen’s family life is proportionate to achieving that
objective. Berrehab v. Netherlands, op. cit.; see also E/CN.4/Sub.2/2002/25/Add.2, paras. 10,
11. The public interest often balanced against the right to respect for family life isthe State’s
interest in maintaining public order and arises when non-citizens are convicted of criminal
offences. Hence, if the deportation of a non-citizen who isfound to be of little danger to public
order will result in a serious impediment to family life, such deportation could constitute a
breach of the right to family life. See European Court of Human Rights, Boultif v. Switzerland,
application No. 54273/00, 2 August 2001; E/CN.4/Sub.2/2003/23/Add.2, para. 11.

% Cwm. P. van Dijk and G.J.H. van Hoof, Theory and Practice of the European Convention
note 26 in E/CN.4/Sub.2/2002/25 (2nd ed.), 1990, pp. 496-497.
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crarbeit 3 [Iporokona Ne 4 x EBponeiickoii KoHBeHIMK>". Kax MPEJICTABIISIETCA, B KOHTEKCTE
mpaBoIipeeMcTBa rocyaapcTB HopMbl CoBeTa EBpoIbI 1OMycKaloT ycTaHOBJICHHE TpeOOBaHUH B
OTHOIICHHH f3BIKA, a TAK)KE MMPOBEJICHUE PA3INYHI 110 MPU3HAKY ITHUUECKOTO POUCXO0XKICHHUS
B TOW CTENEHH, B KAKOM yUeT dTHUYECKOTO MPOUCXOKICHHUSI TIOMOTaeT OLIEHUTh CIOCOOHOCTh

2
KOHKPETHOTI'O JIMIIa UHTEIPUPOBATHCS B KOHKPETHOE OOIIECTBO °,

11. HerpaxnaHe TakXe MOJIb3YIOTCS IPABOM Ha TO, YTOOBI HE OBITH ICTTOPTHPOBAHHBIMU B
CTpaHy, I'le OHU MOTYT IIOJIBEPTHYTHCS IIPECICTOBAHNIO WIH CTATh KEPTBAMU
3noynorpebsieHnil. [IpuHIMN HETOMYCTUMOCTH NPUHYAUTEIBLHOTO BO3BPALIEHHUS C
HEOOJIBIINMHU Pa3IMUUsAMU B OXBATe 3aKPEIUIEH B Psi/ie MEXTYHAPOAHbBIX I[OFOBOpOBZG.
[TpunsTHE TFOOBIX MEp, BRIHYXIAIOUINX HETPaX/1aH KaK TPy NOKHHYTh CTpaHy, 3alpelieHo,
3a UCKJIIOUEHUEM TEeX CIIy4aeB, KOT1a TAKKE MEpPbl IPUHUMAIOTCS HA OCHOBE B3BELICHHOTO U
00BEKTUBHOTO PACCMOTPEHUSI KOHKPETHOT'O CIIy4asl KaKJI0r0 HErpayKAaHUHA, BXOSIIETO B
cOCTaB prnHI)IZ7. Tak, Hanpumep, ecau OyJeT yCTaHOBIEHO, YTO OJIUH U3 YICHOB IPYIIIEI
HETPaXJAaH HE YIOBJIETBOPSAET KPUTEPHUSAM MPEAOCTABICHHS CTaTyca OeKEHIa 10 TOW MPUYHHE,

2 European Court of Human Rights, X. v. Federal Republic of Germany, application No.

3745/68, Coll. 31, 1970.
% See Report of the experts of the Council of Europe on the citizenship laws of the

Czech Republic and Slovakia and their Implementation and replies of the Governments of the
Czech Republic and Slovakia, DIR/JUR (96) 4, Strasbourg, 2 April 1996, para. 164; see adso
European Framework Convention for the Protection of National Minorities, but see
E/CN.4/Sub.2/2003/23/Add. 2, paras. 27, 36.

% See, eg., Convention relating to the Status of Refugees; Protocol relating to the Status of
Refugees; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; International Covenant on Civil and Political Rights, European Convention on
Human Rights.

2’ European Court of Human Rights, Conka v. Belgium, application No. 51564/99,

5 February 2002. Mass expulsions on the basis of nationality, religion, ethnic, racial or other
considerations constitute human rights violations. See African Commission on Human and
Peoples’ Rights, Fédération internationale des Ligues des droits de I’homme v. Angola,
communication No. 159/96 (not dated), and Rencontre africaine pour la défense des droits de
I”homme v. Zambia, communication No. 71/92 (not dated).
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YTO SIBJSIETCS] BHIXO/IIIEM M3 CTPaHbI, MOJOXKEHUE B KOTOPOU SIBJIAETCS O€30MaCHbBIM, M €CITH 3TOT
YJICH TPYIIIIBI MOJTyYaeT YKa3aHue TOKUHYTh CTPaHy, TO APYTUM Yi€HAM TPYIIIIbI, SBIISFOITHMCS
rpakJIaHaMU TO¥ e CTPaHbl, HE MOXET ObITh MPHUKA3aHO MOKMHYThH CTPaHY, 3a HCKITIOUYCHUEM
Clly4aeB, KOT/Ia 10 pe3y/ibTaTaM HHIMBUIYATIbHOTO PACCMOTPEHHSI OYIET MPUHSATO PEIICHHE O
TOM, YTO OHH TaK)e HE yJOBICTBOPSIOT KPUTEPHSIM [PELOCTABICHNUS CTaTyca OSKCHIEB™.
Kpome Toro, Mex1yHapoIHbIC HOPMBI, KacaroIiuecs: OSKEHIIEB | JIHII, UIYIUX YOSKHUIIIEe,
JIOJDKHBI TPUMEHATHCS HAa PAaBHOIIPABHOM OCHOBE HE3aBHCHMO OT IPakIaHCTBA JIMIIA, MIYIIETO
yOKHUIIE, WITH GeKeHIa,

12. Kousenmus u [IpoTokon o cratyce OexXeHIeB IpeaycMaTpUBaIOT MPEI0CTABICHUE
OeXeHIlaM 110 MEHBIIEH Mepe CTOJb e OJIArONpPUATHOTO PEKUMA B OTHOIICHUH PETTUTUH, YTO U
JUTSL TPaXdaH COOTBETCTBYIOIIEH CTpaHbl (CTaThs 4); 3alUTy UHTEIUICKTyalIbHOM
COOCTBEHHOCTH (CTaThs 4); TpaBO HA OOpAICHUE B CYJI U TIOJTyYE€HUE ITPABOBOM MOMOIIH
(craThst 16); cuctemy maiikoB (ctaThst 20); HadanbHOE oOpazoBaHue (ctaThs 22(1)); momomp u
COJICMCTBHUE CO CTOPOHBI TPABUTENBLCTBA (CTaThs 23); TPYAOBOE 3aKOHOIATENHCTBO U
couuanbHoe obecrieueHue (ctaThs 24); a Takxke cOOpsl v Haoru (crtaths 29). KonBenuus u
MIPOTOKOJI TAKXKE TPEOYIOT OT TOCYIaPCTB-YIACTHUKOB 00ECTICUeHHS HE MEeHee OJIaronpusITHOTO
OTHOILIEHUS K OSKEHIaM, YeM K HeTrpaXkJ1aHaM B 11€JIOM, U OCBOOOKICHHS UX OT
YCTaHOBJIEHHOI'O 3aKOHOAATEIbHBIM ITyTeM TpeOoBaHus B3auMHOCTH (7(1)); a Taxxke
MPE0CTaBICHUS UM TPaB HA MPUOOpeTeHne uMyIiecTBa (ctarhs 13); mpaBa co3gaHus
MOJIMTUIECKUX U HEKOMMEPYECKUX acCOIMAIMiA U pocoro30B (cTaThs 15); mpaBa Ha
3aHATOCTh, IPUHOCALLYIO 10X0/ (cTaThs 17); mpaBa Ha pabOTy B COOCTBEHHOM NPEANPUATUI
(crates 18); mpas, kacarommxcst npodeccun (crathbs 19); >KUAMIIHBIX paB (cTaThs 21); mpas
Ha JIpyrue BUIBI 00pa30BaHMsl, MOMUMO HA4abHOTO (22(2)); 1 cBOOOIBI IEPEIBUKEHUS
(cratbs 26).

% See E/CN.4/Sub.2/2003/23/Add.2, paras. 13, 36; see also African Commission on Human
and Peoples’ Rights Organisation mondiale contre |la torture v. Rwanda, communications Nos.
27/89, 46/91 and 99/93 (not dated).

?  E/CN.4/Sub.2/2002/25/Add.1, para. 11.

% Thereisafurther discussion of the rights extended to refugees in E/CN.4/Sub.2/2001/20,
paras. 85-94.
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13. Hopmbl MexayHApOAHOTO MTpaBa MpaB YeIOBEKa UMEIOT TaKKe BaKHOE 3HAUEHHUE B
KOHTEKCTE OIpeIeTICHHs Ha[IeKaINX CTaHAapTOB MpUeMa JTUI], UIYIUX y6e>1<mue31. JIuna,
UIIYIIHe YOeKUIIe, He TOKHBI HAXOUTHCS B COCTOSIHUY KpaliHel HYX /bl B TIEPUO/
pPaccMOTPEHHsI UX MPOCHO O MPEAOCTaBICHUH y6e>1<nma32. Taxue TspKenIbIe YCTOBUS MOTYT
CIOCOOCTBOBATH YKPEIJIEHUIO MIPEIPACCYAKOB, CTEPEOTUIIOB U BpaXk/1€0HOT0 OTHOLLIEHUS K
JMIaM, 0OpaTHBIIUMCS ¢ IPOCK0OIi 0 MpenocTaBieHnu yoexuma. [Ipomnenypa ycraHoBieHuUs
HaJIMYNSI OCHOBAHHH AJI IPEAOCTABJICHU A y6€>1<1/1111a HC JOJKHA 3aHUMAaTh MHOT'O BPEMCHH, U
rocyAapcTBa JIOJKHBI 00€CTIeUnBaTh 3asABUTEIISIM JIOCTYT K HaJJIeKaIIel IpaBoBOM oMo,
[TpenenbHBIE CPOKU PETUCTPALIAN IS IIEJIeH TT01a9H MPOCHOBI O TPEJOCTABICHUH YOKHUIIA HEe
JOJI’KHBI OBITH CIIUIIIKOM KOpPOTKUMU, 4TOOBI COOTBCTCTBYIOIHE JIMI[Aa HE JIMIIAJIUCh 3alllMUThI, HA
KOTOPYIO OHU UMEIOT MPABO MO MEXTYHAPOTHOMY npaBy34. I'ocynapcrBam pekoMeHayeTcs
MpeaoCTaBIATh 3aABUTCIISIM 6€CHJIaTHbIe IOPUINYCCKUC KOHCy.HI)TaIII/II/ISS. .HI/IIIaM, Ui ynuum
yOexuIIe, J0KHO OBITh TaK)Ke MPETOCTABICHO MPABO Ha prIl36. OdunmanbHO TPU3HAHHBIM
Oe’KeHIaM 3aIpelacTCsl OTKa3bIBATh B 3aHATOCTH, KWJIbE U COLUATbHON IOMOIIH ', 0COGEHHO
Ha OCHOBaHUU UX STHUYECKOTO HpOI/ICXO)KI[eHI/ISISB. [IpaBo Ha MOTy4YeHHE YOKHUIIA HE JOIHKHO
3aBUCETh OT ATHUYECKOTO WJIM HAIIUOHATBHOTO MPOUCX 0K ICHUS 3asBHTEINCH . Cnenyer B
MaKCHMaJIbHO BO3MOXKHOM CTENEHH M30eraTh MOMEILEHNUS JIMILL, HITYIIUX yOeXKHUILE, 0] CTPaxKy,
0COOEHHO B TEX CITy4asiX, KOT/Ia OHU TPUE3KAIOT BMECTE C cembsivmu ™. Jlnria, 17000491114 (S
yOexuile, He JOHKHBI COACPKATHCA MOJ] CTpaXKel B TEUEHUE HEOTPAHUYEHHOTO chKa41. JIuna,

3 Seealso Executive Committee of the Programme of the United Nations High

Commissioner for Refugees, conclusion No. 82 (XLVIII) on safeguarding asylum, 1997.
% E/CN.4/Sub.2/2003/23/Add.2, para. 22.

¥ E/CN.4/Sub.2/2003/23/Add.2, para. 30; see Human Rights Committee, A v. Australia,
communication No. 560/1993 (CCPR/C/59/D/560/1993).

% E/CN.4/Sub.2/2003/23/Add.2, para. 37.
% |bid., para. 24.

% Ibid., para. 24.
3 Ibid., para. 27.
¥ |bid., para. 27.
% |bid., para. 30.
4O |bid., para. 34.

L Ibid., para. 38.
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UIIyIe yoexxure, u 6eKeHIbl He JOJHKHBI COIePkKAThCsl BMECTE C OCYKICHHBIMH
HpeCTyrIHI/IKaMI/I42; KpOME TOr0, OHU HE JOJIKHBI 331€pKUBATHCS 110 IPUYUHE OTCYTCTBUS Y HUX
JIOKYMEHTOB, YOCTOBEPSIIOUIUX UX JUYHOCTb, WIH 110 IPUYMHE HEONIPEACIICHHOCTH UX MYTH
CJI€IOBAHMS B IPUHUMAIOLLEM rocyz[apCTBe43. [To Mepe BO3MOKHOCTH JOJIKHA
rapaHTUPOBATHCA CBOOO/IA MEPEABUKEHUS JTUII, UIIYIIHX y6e>1<1/1me44. IIpaBa yenoBeka i,
UIIYIIHX YOEXKHINE, MOTYT TaKXKe 3aIIHUIATHCS PerHOHATBHBIMU JOTOBOPAMH I10 IPaBaM
YeJIoBEKa B A(prKe45, EBpone46 u JlatuHCckon AMepI/IK€47, JIEUCTBUE KOTOPBIX
pacIpoOCTpPaHAETCS TAKKE HA BCEX JIUIL, MPOKUBAIOIIUX B COOTBETCTBYIOIINX IOCYAapCTBAX-
y4aCTHUKAX, HE3aBUCUMO OT UX MPABOBOI0 CTAaTyca B CTpaHE yOeKuIa.

14. Yo kacaercs aereid, To B KoHBeHIIMH 0 ITpaBax peOEHKa COepKaTcs BaXKHbIE
PYKOBOZSIINE YKa3aHUA [0 pa3pab0TKE U OCYIIECTBICHUIO OJIUTUKHU IpUeMa B COOTBETCTBUHU C
MPUHIIAIIOM "HamTydIero odecrnevyeHuss nHTepecoB pedenka". ['ocymapcTa TOMKHBI
rapaHTUPOBATh OCOOYIO 3aIMUTY AETEH, HITYIINX YOSKHUIIE, U YXO/1 32 HUIMU C YI€TOM UX
0CO0BIX MOTPEOHOCTEN; HENONMYLIEHUE MTOMEIIEHHUS 10/ CTPAXKY JIUL], UIYIUX YOEKuIle, B
Bo3pacTte 70 18 jeT 1 BO3MOKHOCTh MOJTYYEHMSI IETbMU IOPUINYECKON U ICUXOIOTHUECKON
MIOMOIIM, B TOM YHCJIE ITyTeM COACHCTBUS YCTAHOBJICHHUIO CBSI3U C HEMIPABUTEILCTBEHHBIMH

48
opraHusanysaMu, npeajiaratommMm TaKyro moMomib . He AOCTUTIIHE COBCPUICHHOJICTHUSA JIUIIA,

42 |bid., para. 30.
“ |bid., para. 35, see also E/CN.4/Sub.2/2003/23/Add.1, para. 19.

“ " |bid., para. 34.
4 African Charter on Human and Peoples Rights; African Charter on the Rights and
Welfare of the Child.

46 European Convention for the Protection of Human Rights and Fundamental Freedoms and
Protocols Nos. 1, 2, 3,4 and 5; and the European Social Charter.

47 American Convention on Human Rights, Convention on Territorial Asylum of the
Organization of American States, OAS Convention on Diplomatic Asylum, United Nations
Declaration on Territorial Asylum.

48 Concluding observations of the Committee of the Rights of the Child: Iceland
(CRC/C/15/Add.203), 2003, para. 23. At minimum, children of asylum-seekers should not be
separated from their parents during detention. Concluding observations of the Committee

on the Rights of the Child: Lebanon (CRC/C/15/Add.169), 2002, para. 52, cited in
E/CN.4/Sub.2/2002/25/Add.1, para. 67.
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UIynye yoexxuie, 1 0eKeHIIbl He JOJIKHBI ITOMEIIAThCs B 3aBECHUS, HE000pYy/T0BaHHbIE

JTIOJDKHBIM 00pa3oM Il TOTO, YTOOBI TapaHTUPOBATh OCOOBIN YXO, B KOTOPOM HYKIAIOTCS
49

takue aetd . Craemayer moompsTh MIKOIbI, B KOTOPHIX JETH HETPaK/IaH MOTYT 00yJaThCs 0

50
nporpammam, p33pa6OTaHHBIM B CTpaHax UX IIPOUCXOXKIACHUA .

15. KonBenuuu u pekomeHaauuu Mexaynapoasoit opranuzanuu tpyaa (MOT) (manpumep,
10 BOIIPOCAM 3aKJIFOUEHUS KOJIJIEKTUBHBIX JOIOBOPOB, AMCKPUMMHALINY, BBIIIJIATHl KOMIIEHCALIUN
TPYAALIMMCS, COITUAIEHOTO 00eCTIeueH s, YCIOBUH Tpyaa U pabodeid cpesbl, OTMEHBI
IPUHYAUTEIBHOTO TPY/Ja U JIETCKOTO TPYy/1a) B LIEJIOM 3aIIMIIAI0T IPaBa BCEX TPYIALIUXCS
HE3aBUCHUMO OT rpaxaaHcTBa. Heckonbko koHBeHIMM U pexomenaaiuii MOT cnenuaibHo
HaIpPaBJICHBI HA 3aLIUTY TPYASIIUXCA-MUTPAHTOB U UX CEMEH; K HUM, B YACTHOCTH, OTHOCSITCS
KonBen1us o paBHonpasuu (B o0actu conuanbHoro obecrieuenus) 1962 roga (Ne 118) u
KoHnBeHIus 0 TpyAsAIIMXCA-MUTPAHTAX (IOMOJHUTENbHBIE MTos1okeHus) 1975 roga (Ne 143).
HekoTopsie npaBa rapaHTUPYIOTCSI HE3aBUCUMO OT 3aKOHHOCTHU MPUCYTCTBUSI MUTPAHTA Ha
TEPPUTOPUHU KaKOH-JINOO CTPaHbI, HAIIPUMEP MIPABO HA paBHOE BO3HATrPaXkJI€HUE U
MUHUMAJIbHYIO 3apab0THYIO IJIaTy C yYETOM MpPEAbIAYIIEH 3aHATOCTH, a TAKXKE COXpaHEHUE
1oco0OMii 1o JINHUM counanbHoro odecnedenus (KoHBeHIUs 0 TPYASIIMUXCA-MUTPAHTAX
(nepecmotpenHas) 1949 rona (Ne 97, crarbs 6). Jpyrue mpaBa npeaoCTaBIIsSIIOTCS TOJIBKO TEM,
KTO HaXOJIUTCS HAa TEPPUTOPUU HA 3aKOHHBIX OCHOBaHUSX, B YACTHOCTH IIpaBa Ha paBHbIE

1
BO3MOXKHOCTH 1 MPOMECCHOHATBHYIO TTOATOTOBKY .

16. JlomoJHUTEILHBIM HHCTPYMEHTOM 3alUThI HErpaXK1aH, 0OBHHIEMBIX B COBEPIICHUN
YTOJIOBHBIX MPECTYIJICHUM, SIBIsI€TCS BEHCKast KOHBEHIHS O KOHCYJIbCKUX CHOLIECHUSIX.

B crarbe 36 3TOM KOHBEHIIUU IPEAYCMATPUBAETCS, YTO 3a/I€pKAHHBIE HETPAXKIaHE UMEIOT
MPaBO YCTAHABJIMBATH CBA3b C KOHCYJIbCKMMU JOJKHOCTHBIMU JIMIAMH M YTO TPUHHUMAIOIIIEE

49 Concluding observations of the Committee of the Rights of the Child: Czech Republic

(CRC/C/15/Add.201), 2003, para. 56, cited in E/CN.4/Sub.2/2003/23/Add.1, para. 48.
% E/CN.4/Sub.2/2003/23/Add.1, para. 19.

> |LO Migrant Workers Recommendation, 1975 (No. 51), para. 8.
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roCyJ1apCcTBO JOJHKHO YBEIOMIIATH 3a/Iep>KaHHOTO MHOCTPAHHOTO TPaXkIaHWHA O HATMYUHU Y HETO
TaKoro mpasa. JTa Mpolle/lypa He BCEra COOII01aeTcs, 1aXe B Clydasx CMEpTHOM Ka3HU U

52
nocine npuHATus MexaynapoaabiM CyJJoM BpeMEHHBIX Mep 3alUThI - .

1. ACKIIOYEHMUSA U3 OBILIEIO ITOJAXOAA K PABEHCTBY HET'PAKIAH

17. JIro6oit mogxoa k 60pbOe ¢ TUCKPUMHUHAIIMEH B OTHOIICHUH HETPaX/IaH JOJKCH
VUUTHIBATh PA3IUYHBIE HHTEPECHI TOCYIaPCTBA C TOKU 3PEHUS Pa3IMYHBIX KATETOPUH MpaB
(HampuMep, TOJTUTUYECKHE TIPaBa, MPaBo Ha 00pa30BaHKE M COIMATIBHOE OOecreueHue, Apyrue
HYKOHOMHYECKHUE TIPaBa U T.JI.) U B OTHOIIICHUH PA3IMYHBIX BUJOB HETPAXKIAH, UMEIONTUX SBHBIC
CBSI3M CO CTPAHOM, B KOTOPOI OHU MPOKUBAIOT (HAIIPUMEP B OTHOIICHUU JIUII, TIOCTOSITHHO
MPOXKUBAIONINX B CTPAHE, TPYASIIUXCSI-MUTPAHTOB, JIUI], BPEMEHHO IMPOKUBAOIINX B CTPaHE,
TYPUCTOB, TPYISAIIMXCS, HE UMEIOIIUX COOTBETCTBYIOIINX JOKYMEHTOB, U T.JI.) i ONIPEIEISITHCS
CTETICHBIO 3aKOHHOCTH TOCY/IaPCTBECHHBIX HHTEPECOB WIIH 00OCHOBAHHOCTH IPOBEICHUS
pa3Iuuuil MEXy rpakKJaHaMH U HETpaXKTaHaMU WJIH MEXITy HerpakJaHaMu (Harpumep,

B BOTIPOCAaX HAIMOHATLHOW B3aMMHOCTH, COJICHCTBHSI PA3BUTHIO U T.JI.).

18. Xorts Bce JIFOIM UMEIOT TTPABO HA PABEHCTBO C TOYKH 3PCHUS YBAKCHUS UX JIOCTOUHCTBA U
coOroieHnst X mpaB, MexXIyHapOIHbIN AKT O TPAXAAHCKUX U MOJIMTUYECKUX MTpaBax
JIOITYCKAET MPOBEAEHUE IOCYIapCTBAMHU PA3IUYUS MEKTY TPAXKIAHAMU U HETPAXKIaHAMU 110
JUHUU JIBYX KaTerOpHUil MpaB: MOJUTUYECKUX MPAB, HEIBYCMBICIEHHO TrapaHTUPOBAHHBIX

rpaxaaHaM, U cBo0o bl nepeaBrkenns. Craths 25 [lakTa npegycmaTpuBaeT, 4To "KaXKbli

2 International Court of Justice, Vienna Convention on Consular Relations (Paraguay V.

United Sates) (1998), Order of 9 April 1998; LaGrand Case (Germany v. United States) (1999-
2001), Order of 3 March 1999; Supreme Court of the United States, Breard v. Greene, 523 U.S.
371 (1998); Federal Republic of Germany v. United States, 526 U.S. 111 (1999); see also Inter-
American Court of Human Rights, The Right to Information on Consular Assistance in the
Framework of the Guarantees of the Due Process of Law, Advisory Opinion OC-16/99, 1
October 1999 Series A, No. 16.
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rpaXJaHUH" UMeeT MTPaBoO NPUHUMATh yJacTHe B BeJIEHHUH rOCyJapCTBEHHBIX JI€Jl, T0JI0COBAaTh U
OBITH H30PAHHBIM I JOMYCKAThCS B CBOEHH CTpaHe K OCY/IapCTBEHHOM ciryk6e™. B myHKkTe 4
cTaThu 12 yKa3bpIBaeTCsl, YTO HUKTO HE MOKET ObITh MPOM3BOJIBHO JIMIIEH IpaBa Ha BbE3] B
"cBOIO cOOCTBEHHYIO cTpaHy". KoMuTeT 1o rnpaBam 4eiaoBeKa MHUPOKO UCTOJIKOBAJ OHATHE
"cBOSI COOCTBEHHAsI cTpaHa" KaK MpeA0CTaBISIONIee ONPE/ICIICHHBIC MpaBa JIniaM 0e3
rpakJaHCTBA, MPOKUBAIOIINM B KOHKPETHOM T'OCY/IapCTBE, a TAK)XKE APYTUM JTUIAM,
MOJIEP>KUBAIOIINM Ha MPOTSHKEHNUH JJTUTEIHHOTO BPEMEHH CBSI3b C IAHHON CTPaHO, HO HE
ABJISIIOLUMCS €€ rpaxcaaHaMHM. Kpowme toro, B myHkre 1 crateu 12 roBoputcs o "npase Ha
CBOOOJHOE NEpEBMKEHNE U CBOOOIE BHIOOPA MECTOXKUTEILCTBA", KOTOPBIE IIPEOCTABISAIOTCS
TOJIBKO TEM JINLAaM, KOTOpPbIE "3aKOHHO HaXOASTCA Ha TEPPUTOPUM KaKOro-1udo rocyaaperaa’’, u
TaKUM 00pa3oM, OUEBHUIHO, JOMYCKAETCS OTPaHMUYCHHE TIPaB TPYISAIINXCS, HE HMEIOLTIX

COOTBETCTBYIOIINX I[OKYMGHTOBSS.

¥ Theuse of a“guest worker” approach to immigration, however, by States that affects the

ability of non-citizens to organize themselves and defend their common interests and affects the
emergence of asocial, intellectual and economic elite of immigrant background should be of
concern. E/CN.4/Sub.2/2003/23/Add.2, para. 22. Theright to participate in public life at the
local level should be granted to long-term non-citizen residents of a State. 1bid., paras. 22, 46.
Accordingly, political parties are encouraged to take into account the interests of resident
non-citizens. Further, States should ensure that legislation on granting of citizenship is applied
in afair and non-discriminatory manner to all applicants regardless of race, ethnic or national
origin. Ibid., para. 47.

> See E/CN.4/Sub.2/2003/23/Add.1, para. 33.
*  Regiona human rightsinstruments draw similar distinctions for non-citizens. The
American Convention on Human Rights extends the freedom of movement and residence (art. 22
(1)) and procedural protections in expulsion proceedings (art. 22 (6)). Article 2 (1) of Protocol
No. 4 to the European Convention guarantees the right to liberty of movement and freedom to
choose a place of residence to “everyone lawfully within the territory” of a State party. Protocol
No. 7 to the European Convention extends procedural safeguardsin expulsion proceedings to
aliens “lawfully resident” within the territory of a State party. Persons do not have the right to
enter or to reside in countries of which they are not citizens, European Court of Human Rights,
Boultif v. Snitzerland, application No. 54273/00, 2 August 2002. Prohibition by States of the
right of certain non-citizens, in particular circumstances, to stay or settle in certain municipalities
might, however, congtitute aviolation of the right of migrant workers and their families to
protection and assistance. E/CN.4/Sub.2/2003/23/Add.2, paras. 17, 28. Generally, restrictions
on non-citizens' freedom of movement, including a system of quotas for alocation to certain
parts of acountry, the inability to appea alocation decisions, and the need for approval to
change municipalities without risking a reduction or termination in social assistance are
discouraged. Ibid., para. 28. The granting of residence and work permits to non-citizens should
not be based on the perceived capacity of non-citizens to integrate themselves into the society of
a State. Ibid., para. 36.
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[TaxT mpemocTaBiseT MpaBo Ha MPOIIECCYAbHYIO 3alIUTY B X0Jie pa30upareabCcTBa Jieia o

BBICBUIKE (cTaThs 13) TONBKO HErpaXKaaHaM, ""Ha 3aKOHHOM OCHOBAaHUH HAXOIALIUMCS Ha
56

TeppUTOpUHU" KaKOro-TuO0 TOCyJapCcTBa-ydacTHUKA .

19. Ilyskt 3 craThul 2 MeXIyHapOAHOTO MaKTa 00 SKOHOMUYECKHX, COIIMATBHBIX U
KYJIBTYPHBIX ITpaBax MpeaycMaTpUBAET AJIs Pa3BUBAIOIIUXCS CTPaH TPEThE KOHKPETHOE
UCKITIOUCHHE U3 JICHCTBUS OOIIei HOPMEBI, TapaHTUPYIONIel paBHONpaBue: "Pa3BuBaromuecs
CTpaHbl MOT'YT € HAJUIEKAILMM y4E€TOM IIPaB 4EJIOBEKA U CBOETO HAPOJHOTO XO351CTBA
OTpeeNATh, B KaKOM Mepe OHM OyJyT rapaHTUpOBaTh IpU3HaBaeMble B HacTosuieM [lakre
HPKOHOMMYECKHUE IPaBa JHIaM, He SBJISIOUMMCS X TpaxaaHamu”. CienyeT OTMETUTbh, UYTO B
Ka4yecTBE MCKIIIOYSHHS U3 00IIel HOPMBI, FapaHTHPYIOLIEH paBeHCTBO, MYHKT 3 CTaThu 2
JIOJIKEH UMETh y3KO€ TOJIKOBAaHHE U MOKET UCIOJIb30BaTHCS TOJIBKO PAa3BUBAIOIIMMHUCS
CTpaHaMU U TOJbKO B OTHOLLIEHUH 3KOHOMHYECKHUX Hpa1357. ['ocynapcTBa He UMEIOT IIpaBa
IPOBOAMTD pa3anyure MEXy rpa’kaaHaMH U HErpa)kJlaHaMu B 00J1aCTH COLIMAIbHBIX U

KYJIbTYPHBIX IIPaB.

20. B nyskTte 1 crathu 1 MexyHapOIHOH KOHBEHIIH O JTUKBUAALNHU BCEX POPM PacoBOH
JUCKPUMUHALIMM COIEPIKUTCA CIENYIOIIEE ONPEEICHUE PACOBOM TUCKPUMUHALINN:

"TepmuH "pacoBasi TUCKpUMHUHAIMA" 03HAYAET JIH000E pa3Inyue, UCKIIOUEHHE,
OTpaHUYEHUE WIM NPEAIIOYTEHHE, OCHOBAaHHOE HA MIPU3HAKAX PACHI, [[BETA KOXKH,
POJIOBOT0, HAIIMOHAIBHOI'O WJIM 3THUYECKOIO MMPOUCXO0XKACHUS, UMEIOIINE LENbI0 NN
CJIEICTBUEM YHMUYTOXKCHUE WIM YMAJICHUE IIPU3HAHUS, UCIIOIb30BaHUS WU
OCYIIIECTBJICHHUS HA paBHBIX Hayajax IpaB YeJIOBEeKa U OCHOBHBIX CBOOOJ B MMOJIUTUYECKOM,
HKOHOMUYECKOH, COLIMAILHOM, KYJIbTYPHOUM WIIK JFOOBIX IPYTUX 00JIaCTSIX 00IIECTBEHHOM

Ku3Hu'".

% Residence permits of long-term resident non-citizens should be withdrawn only under

exceptional and clearly-defined circumstances and adequate recourse to appeal such decisions
should be made available. E/CN.4/Sub.2/2003/23/Add.2, para. 36. Undocumented juvenile
non-citizens may enjoy greater protection under the Convention on the Rights of the Child,
article 2 of which extends guarantees to every child “within the jurisdiction” of a State party.
> Measures taken by States to protect their citizens and economies from non-citizens should
not be taken to the detriment of the enjoyment of human rights. Fédération internationale des
Ligues des droits de I’homme v. Angola, op. cit.; see Carmen Tiburcio, The Human Rights of
Aliens under International and Comparative Law, (The Hague and Boston: M. Nijhoft, 2001),
pp. 145-147. Asthe exception in article 2 (3) relates only to the obligation to fulfil economic
rights, devel oping countries would still possess obligations to respect and protect economic
rights, for example, to avoid discrimination on the basis of citizenship status. See the response
of the Centre on Housing Rights and Evictionsto the questionnaire, p. 1.



E/CN.4/Sub.2/2003/23
page 20

21. BwmecTe c TeM B TOH K€ CTAThE KOHBGHI_II/II/I YKa3bIBACTCA, UTO IroCcyaapCcTBa MOI'yT
IMPOBOAUTDL PA3JIMYHUEC MCKAY HECTPAKIAaHAMU U I'paXKAaHaAMU IIPHU YCJIOBHUU, YTO OHHU OAWMHAKOBO

OTHOCATCA KO BCEM HETpaXJ1aHaM:

"HacTosmas KoHBeHIMS HE IPUMEHSIETCS K Pa3InUMsIM, UCKIIIOUEHUSAM, OTPaHUYEHUSIM
WJIU TIPEIIIOYTEHUAM, KOTOPBIE TOCY1apCTBa - YYaCTHUKYU HacTosmed Konsenun
IPOBOJST UJIH JI€Ta0T MEXKIY I'pa)/J1aHaMU U HeTpakJaHamu'".

CMbIC TyHKTA 2 CTaTbM 1 yTOUHSAETCS B MyHKTE 3 CTaThU |, KOTOPHIN INIaCUT:

"Huuro B HacTosmeil KoHBeHIINN HEe MOXKET OBITh UCTOJIKOBAHO KaK BIMAIOIIEE B KAKOM-
1100 Mepe Ha MOJIOKEHUS 3aKOHOJIaTeIhCTBA TOCY1apCTB-YYaCTHUKOB, Kacaroluecs
HallMOHAJIbHON PUHAJIEKHOCTH, TPAXKIAHCTBA WK HATYpaIu3aluu, npu yCl08Ul, Ymo 8
MAKUX NOCMAHOBNIEHUSX He NPOBOOUMCSI OUCKPUMUHAYUY 8 OMHOMWEHUU KAKOU-TUOO
onpeoeneHHoU HayuoHanbHocmu" (BBIICIEHO aBTOPOM).

22. Bwecre ¢ Tem 5Ta KOHBEHIMS HE IPETEHIyeT Ha 0XBAT BCETO CIIEKTpa MpaB HErpaXkJIaH,
3aKpEIUICHHBIX B IPYTUX MEXITYHAPOIHBIX TOTOBOpaxX. B cBoeit oOmieit pekomerngamu XI
oTHocuTeNbHO Herpaxkaad KJIJIP ormerni, yTo nmyHKT 2 cratby 1

"He I0JIKEH TOJIKOBAThCS KaK KaKUM Obl TO HU ObUTO 00pa3oM yMassIoLuil IpaBa u
CBOOO/IBI, TPU3HAHHBIE U 3aKPETUICHHBIE B IPYTUX MEXKIYHAPOIHBIX JJOTOBOpaX, 0COOEHHO
B0 BceeoOmieii aexapanuu mpas uenoBeka, MexxIyHapoaHOM MakTe 00 SKOHOMUYECKHX,
COLIMAJIBHBIX M KYJIbTYPHBIX IIpaBax U MeXayHapOJHOM MAKTE O IPAKIAHCKUX U

MOJIMTHYECKUX MpaBax".
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B cBOMX 3aKIIIOUYMTENHHBIX 3aMEUaHHIX U KOMMCHTApHUAX IO AOKJIadaM psala rocyaapCTtB-
Y4aCTHHUKOB K.HPI[ OTMCTHUII, UTO OH IMPOAO0JIZKACT UCIILITHIBATD 03a00YE€HHOCTD B CBA3HU C
Ppa3 INIHbIMHA (bOpMaMI/I JAUCKpUMHUHAIUN B OTHOIICHWHU HETPAXKIaH, BKIIIOYasd
JUCKPUMHWHAIIMOHHBIC Tpe60BaHI/I${, KacCaromuecda BbE3aa B CTpaHy IIPOKUBAHUSA U

I‘pa)KIIaHCTBaSB.

23. Kak yka3pIBaJIOCH BBIIIIE, POBECHUE HEKOTOPHIX PA3IHIUil WIIH JUCKPUMUHALINS B
OTHOILIEHUH TPAKJaH M0 MPU3HAKY HAIIMOHATLHOCTH MOTYT OBITh TOMYCTUMBIMHU B T€X CITy4asX,
KOI'Jla B OCHOBE TaKOM TUCKPUMHUHAIIMU JIe)KAT OOBEKTUBHBIE U Pa3yMHbIE IPUUUHBI.
EBpornelickuii cyq 1o ImpaBaM ueloBeKa cuell JOIYCTUMBIM IIPOBEACHUE Pa3IudMs MEXKAY
rpaxnasaMmu ctpat - wieHoB EC u Heunenos EC B Bonpocax JenopTaiuu 1o Toi IpuyuHe, YTo
"rocynapcTBa - wieHbl EBpomnelickoro coro3a (opMUPYIOT 0COOBIN TPABONIOPSIOK, KOTOPBIN O-
CBOEMY pery;IupyeT BOIPOCHI rpaxaancTea" . Ha 0CHOBE MOax0/1a K BOIPOCaM
JIMCKPUMHHALIAH, YXKe HCIIOJTb30BABIIErocsi EBPOIEHCKIM CyIOM IT0 IIpaBaM desoBexa’,

Me)KaMepI/IKaHCKI/Iﬁ CyJ 110 IMpaBaM Y€JIOBCKaA MPHUIICT K BEIBOAY, YTO MPCAJIOKCHHAA IMOITPaBKa

% CERDI/C/62/Misc.17/Rev.3, p. 2; (Switzerland) A/57/18, paras. 251, 255; ibid., para. 100
(Croatia); ibid., para. 193 (Qatar); ibid., para. 464 (Y emen); A/56/18, para. 334 (Sri Lanka).
Simplification of naturalization procedures for children and disabled personsis encouraged.
E/CN.4/Sub.2/2003/23/Add.1, para. 13. Requirements for naturalization that might create alack
of motivation to apply for citizenship, such as language tests, are discouraged. Ibid. States must
regularize the status of former citizens of their predecessor State who now reside within their
jurisdiction. Ibid., paras. 13, 16. States must ensure that citizenship legislation isimplemented
in a non-discriminatory manner, and that non-citizens who wish to apply for citizenship do not
experience administrative difficulties in complying with the specific requirements contained in
thelaw. Ibid., para. 23. Furthermore, a State must not require a non-citizen who applies for
citizenship to change his name to one that is traditionally associated with that State. Ibid.,

para. 9.

% European Court of Human Rights, C. v. Belgium, judgement of 7 August 1996,

Reports 1996-111, 1996. A Moroccan citizen lived in Belgium for 37 years until his deportation
was ordered due to convictions for criminal damage, possession of drugs, and conspiracy. He
claimed discrimination on grounds of race and nationality in violation of article 14 of the
European Convention because “ his deportation amounted to less favourable treatment than was
accorded to criminals who, as nationals of a member State of the European Union, were
protected against such ameasure in Belgium”. 1bid., para. 37. The Court found no violation of
article 14 because such preferential treatment was “based on an objective and reasonable
justification, given that the member States of the European Union form a special legal order,
which has ... established its own citizenship.” Ibid., para. 38.

% European Court of Human Rights, Series A: Judgements and Decisions, vol. 6, Case
relating to Certain Aspects on the Laws of the Use of Languages in Education in Belgium
(Belgian Linguistic case), Judgement of 23 July 1968.
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k nonoxxenussMm Koncrutynuu Kocra-Puku, kacaromumMes HaTypanusaium, KoTopas
npelycMaTpuBaia BBeIeHHE MpedepeHIIuaNbHbIX TPaBUII HATypalIu3aliy Ui "TpaxiaH APyTrux
ctpaH LlenTpanbHOI AMEpHKH, UCTIaHIIEB U aMEPUKAHIIEB UCTIAHCKOTO MTPOUCXOXKICHUA", HE
HOCHUT JUCKPUMHHAIIMOHHOTO XapaKTepa, MOCKOJIbKY 3TH rpakaaHe "CBA3aHbl 3HAYUTEIHHO

0oJiee TECHBIMU UCTOPUYECKUMHU, KYIbTYPHBIMU U TYXOBHBIMH Y3aMU C HAPOJIOM Kocra-Puxu"®

U cMOryT "GoJiee JIETKO ¥ OBICTPO aCCUMUIIMPOBATHCS B pAMKaX KOCTA-PHUKAHCKOTO o6Guecra"®.
Cya MosICHWIL, 9TO B T€X CIIyYasixX, KOTJa pa3Indre B PeKUME TIpecieayeT 3aKOHHYIO 1IeTh U He
BEJIET K BOSHUKHOBEHUIO CUTYALUH, IPOTUBOPEYAIUX IPUHIUITY CIIPABEIMBOCTH, 34PABOMY

3
"8 Kommurer

CMBICJTY UJIU ITPUPOAC BCHIGfI, HHU O KaKoH JAUCKPUMHHALIUA PEYH UATHU HE MOKCT
110 IIpaBaM 4YCJIOBCKA MPUACPIKHUBAJICA TOI'O KC MMOAX0/da, 3aABUB, YTO, XOTA PErMOHAIBHOC
SKOHOMHMYECKOE COIIAIICHHE "MOXKET SIBIATHCSI 00BCKTUBHEIM U Pa3yMHBIM OCHOBAaHUEM IJISA

mud depeHIranuy, BEIBECTH U3 3TOTO KaKOe-THO0 00IIIee MPaBIIo HEBO3MOXKHO. . o4,

V. OBIIME MPOBJEMBI, BOSHUKAIOIIME B CBSI3U C IPABAMU
HETPAXKIAH

24. Opna u3 mpobaem, ¢ KOTOPOi HanboJiee YacTO CTATKUBAIOTCS OPTaHbl, CO3/JaHHBIC B
paMKax JIOrOBOPOB 110 IIpaBaM YEJIOBEKA, IPU PACCMOTPEHHUH JTOKJIAI0B TOCYAapCTB-
YYaCTHUKOB, SIBJISIETCS TO, YTO KOHCTUTYLIMU HEKOTOPBIX CTPAH rapaHTUPYIOT MpaBa "rpaxaaH",
TOTJa KaK MEX/1yHapoJAHOE IPaBO MpaB YEJIOBEKA, 32 UCKIIOUYEHUEM IIpaBa y4acTHs B
roCyJIapCTBEHHBIX JIEaxX, CBOOOIbI IEPEIBUKEHUS U IKOHOMUYECKHUX IIPAaB B pa3BUBAIOLINXCS
CTpaHax, FapaHTHPYET MpaBa BCEX JOeH . B KOHCTHTYIHSX APYTHX CTPaH HEOGOCHOBAHHO

6 Advisory Opinion on the Proposed Amendments to the Naturalization Provisions of the

Political Constitution of Costa Rica (OC- 4/84), para. 60.
% lbid.
®  |bid., para. 57.

®  See, e.g., communication No. 964/2000 (CCPR/C/74/D/965/2000), 2002, cited in
E/CN.4/Sub.2/2003/23/Add.1, paras. 27-29.

% Concluding observations of the Committee on the Elimination of Racial Discrimination:
Croatia, A/48/18, para. 496, 1993.
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MMPOBOAUTCA PA3JIUIUC MCIKAY IIpaBaMU, IMIPECIOCTABIACMBbIMHU JIMIAM, ITIOJTYUUBIIUM

66
IrpaXXaaHCTBO IO POXKACHUIO, U JPYTUMU I'pAKAAHAMUA . KpOMe TOro, IPOCTOI0 BKIIOYCHUS B
KOHCTI/ITYI_II/IIO O6IHCFO INpUHIOUIIA HEAUCKPUMHUHAIUNY HEAOCTATOYHO AJIAA YAOBJICTBOPCHUA

. 67
TpeOOoBaHUI TYMaHUTAPHOTO IpaBa .

25. 3aKkoHBI 0 TPAKAAHCTBE H UMMHUTPALIUH PsAJa CTPAH MPOBOIST PA3ININE MEXKIY
PaBOMOYHOCTBIO MY>KYHH U JKCHIIMH, SIBJISIOLINXCS TPayKAaHAMH 3TUX CTpaH, BCTYINaTh B Opak
U KUTh C CYIIPYTraMH, IBJISIFOLIUMUCS HErpakJaHaMU. Tak, HalpuMep, IPaBUTEIbCTBO
MaBpuKkus NPUHAIO UMMUTPALIMOHHBIN 3aKOH, KOTOPBIN IIPE1yCMaTPUBAET, YTO ECIIH
MaBPHUKHUICKasl )KEHIIIMHA BBIXOAMUT 3aMY>K 3a MYKUHMHY U3 IPYroi CTpaHbl, TO €€ MY 00s13aH
0o0paTUThCs ¢ IPOCKOOH O MPEAOCTaBICHUN €My IIpaBa Ha NPOKMBaHNE B MaBpUKUH, U B ATOU
npoch0e eMy MOXKeT ObITh 0TKa3aHO. BmecTe ¢ TeM eciu MaBpUKUUCKUN My)KUMHA KEHUTCS Ha
MHOCTpPAHKE, TO 3TOM MHOCTPAHKE aBTOMATUUYECKH IIPEIOCTABIIAETCS IIPAaBO Ha IPOKUBAHKE B
Magpukuu. Komurer 1o npasam 4enoBeKa IIPUIIE] K MHEHUIO O TOM, YTO MaBpUKui HapylaeT
MexayHapOoAHbIN ITAKT O IPAKIAHCKUX U IMOJIUTUYECKUX MPaBaxX, IPOBOJS Pa3Indue MEXIY
MY’KUYMHAMH U KEHIIMHAMU 0€3 HaJlJIeKaliero 000CHOBaHUS U HE cOoOt0/jast IpaBa 4jIeHOB

CEMBbHU Ha COBMCCTHOC HpO)KI/IBaHI/IGGB.

26. CrenuanbHBIA TOKIAIYHK MO TIPaBaM YeIOBeKa MUTPAHTOB 00paTHiIa B CBOEM JIOKIIA/IC
3a 2003 ron® ocoboe BHUMAHHE, B YACTHOCTH, Ha 3a1ePXKAHHAE MATPAHTOB H YCITOBHS HX
coJiepkaHus o ctpaxei. CrnenuanbHbIN JOKJIAIUUK BhIpa3uia 03a004YE€HHOCTh 10 MTOBOY
3aCpIKaHus JIML, NITYIIHUX y6€>1<1/1111a, JJIUTCIIBHBIX CPOKOB COACPIKAHUS 1O CTpa)KefI,
IPOU3BOJIBHOTO XapaKTepa PeIIeHHH 0 3aJepKaHuH, 3a/Iep>KaHusl HA OCHOBE TOJIOCTIOBHBIX
YTBEPKICHUN OTHOCUTEIBHO OIIACHOCTH TEPPOPU3MA WIIH YIPO3bl HAMOHAIBHOU
0€30IacHOCTH, 3a/Iep>KaHUs KEPTB TOPTOBIIU JIFOJIBMHU, 3a/I€pKAHUS IETEH UMMUTPAHTOB,

Concluding observations of the Committee on the Elimination of Racial Discrimination:

Nigeria, ibid., para. 310, 1993.
7 See, eg., concluding observations of the Committee on the Elimination of Racial
Discrimination: Qatar, A/57/18, para. 191, 2002.

% Communication No. R.9/35, A/36/40, annex X111, 1981. Changes of residency
requirements and revocation of temporary residence permits of non-citizen women who
experience domestic violence should not be undertaken without afull assessment of the impact
on these women. See Report of the Committee on the Elimination of Discrimination against
Women, twenty-seventh session, A/57/38 (Part I1), para. 348, 2002. The Convention on the
Elimination of All Forms of Discrimination against Women aso promotes gender equality in the
context of the reception of asylum-seekers.

% E/CN.4/2003/85.
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OTCYTCTBHS MPABOBOM MOMOIIU U MPOLIETYp CyAeOHOr0 pa3dupaTenbCcTBa, COEPKaHuUs 0T
CTpaxkeil BMecTe ¢ OOBIYHBIMH MPECTYIMHUKAMH, OJTMHOYHOTO 3aKIII0UEHUS, METO/I0B
JMCLUITHHAPHOTO BO3AEHCTBHS, CTABAIINX [0 yTPO3y JINYHYIO HEIIPHKOCHOBEHHOCTb
COJIepKaHUs 3aKJIIOUEHHBIX B 3aBEJICHUSX, HE OTBEYAIOUINX AJIEMEHTAaPHBIM TPEOOBAHUSIM,
MEePEHACEIICHHOCTH TIOPEM U IIOXUX CAHUTAPHO-TUTHEHUYECKUX YCIOBUHM, OTCYTCTBUS
MEUIIMHCKOW MTOMOIIH, OTCYTCTBHS YCIOBUM JUIsl OOYUEeHMS HAXOSIICICS B 3aKIIOUYECHUN

MOJIOJICXKH U IPYTHX MPOOIIEM.

27. Bce uHAMBHIYYMBI, BKIIIOUAsl HETPAXKaH, JODKHBI OBITh 3AIIUIIEHBI OT TPOU3BOJIBLHOTO
3amepxanns . [ocyzapcTBa 06s3aHbI yBaKaTh IPABa UeTOBEKA 3aKITIOUEHHBIX, B TOM UHCIIE
coOroaaTh MOJI0KEHUsI 00 UX MPABOBOM 3alllUTE HE3ABUCUMO OT TOT0, HAXOAATCS JIM OHU Ha
TEPPUTOPHH COOTBETCTBYIONIEro rocyaapctsa’ . Tak Ha3bIBaeMble HAXOISIIHECS MO
aJMMHHMCTPATUBHBIM YIIPABICHUEM rOCYAApCTB ""MEKyHApOIHbIE 30HbI", B KOTOPBIX
CoJIeprKaTcs O]l CTpaXKeil HerpakJjaHe U B KOTOPBIX TAKUM HETpakJaHaM OTKa3aHO B IPABOBOM
WM COLMAIIHOW TTOMOIIH, SIBJISTFOTCS MIPaBOBOH (PUKIMEH, TOCYIapCTBO HE MOXKET YKIIOHSTHCS
OT BBITIOJIHEHHS CBOMX MEKAYHAPOIHBIX 00s3aTEIBCTB B 00JIaCTH MPaB YEIOBEKa HA TOM
OCHOBAHHH, 4TO TOJ0GHBIE 30HBI HMEIOT SKCTEPPUTOPHATIBHEIL cTaTyc >, TocymapcTBa MOryT
3a/1ep>KUBaTh UM ApECTOBBIBATh TEX HErpaXk/iaH, IPOTUB KOTOPBIX IPUHUMAIOTCSI MEPHI C
LEJIbI0 UX JETOPTALMY WM BbIAAYM HE3aBUCHUMO OT TOI'0, CYMTAETCS JIM TAKOE 3a/iepKaHKe
pa3syMHO HEOOXOAMMBIM, HAIPUMEP KOT/Ia IIeJTb 3aKII0YaeTCs B IPEAYIPEKACHUU COBEPIICHHUS
TPECTYIUICHHIT TAKMMH JTHI[AMHI WK KX 6ercTBa . BMecTe ¢ TeM ToCy/1apcTBa He MOTYT
YMBIIIEHHO CIIOCOOCTBOBATH 33A€pKAHUI0 HETPaKJaH B paMKax 3allJIJaHUPOBAaHHOW Omepanuu

0 See, eg., concluding observations of the Human Rights Committee: Switzerland, A/57/40,

vol. |, para. 76 (13).

" European Court of Human Rights Conka v. Belgium, op. cit.

2 E/CN.4/Sub.2/2003/23/Add.2, para. 67.
3 European Court of Human Rights, Amuur v. France, Reports 1996-111, judgement of
25 June 1996, para. 43.

™ European Court of Human Rights, Conka v. Belgium, op. cit.; Chahal v. United Kingdom,
Reports 1996-V, 1996.
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110 BBIIBOPCHHIO HEI'paX1aH, IOOLIPAA X O6paTI/ITBCH K OpraHaMm BJIACTH 11O TOMY WX HHOMY
75 %

nmoBoay . VcaoBusa B MecTax pasMCIICHUA 66)K€HI.[€B H YCJIOBHUA COACPIKAHUA ITOA CTPAKEU HEC

HMCHOIIUX JOKYMCHTOB MHUI'PAHTOB U JIMI, HITYITHUX Y6G)KI/IH_IG, JOJIDKHBI COOTBCTCTBOBATH

MCXKAYHAPOJIHBIM CTaH,Z[apTaM76.

28. TocynmapcTBa M MEXIYHApOHBIE OpPTaHU3AIMU JOJDKHBI 00€CTIeYUTh, YTOOBI MEPHI MO
0opbOe ¢ TepPOPU3MOM C TOUKHM 3PEHUS UX IIeTIeH WIM BO3JACUCTBHUS HE COJCPIKAIIH FIIEMEHTOB
JUCKPUMHUHALIMHU T10 IPU3HAKY Pachl UM HAIIMOHAJIBHOTO MJIM STHUYECKOTIO IPOUCXO0KACHUS, U
INPUHLINI HEAUCKPUMMHALIMN JOJKEH COOII0AAThCS P PELIEHUH BCEX BOIIPOCOB, B YaCTHOCTHU
BOTIPOCOB, KACAIOUIMXCSI CBOOOBI, 0€30MaCHOCTH M JJOCTOWHCTBA YeNIOBEKa, PABEHCTBA MEPe]]
CYZIOM U HaJUIeXKallel MpoIenypsl CyqeOHOTo pa3dupareabcTBa; KpoMe TOT0, JOIKHO
OCYIIECTBIISATHCS MEXYHAPOAHOE COTPYAHUUECTBO B BOIIPOCAX MPABOCYAUS U IPUMEHEHUS
nosmIeickux Mep’ . Herpakmane, 1003peBaeMble B TEPPOPH3ME, HE TOKHBI BHIIBOPSTHCS 3
CTpaHbl 0€3 MPEeIOCTaBIEHNs UM BO3MOKHOCTH Ha 3aKOHHOM OCHOBaHHUH OIIPOTECTOBATH
pelieHne 06 MX BHIABOPEHHH °. BBICHIIKA Herpak/jaH He JOJKHA OCYIIECTBIATHCA 6e3 yaera

o o 7
BO3MOXHOHU OIMMACHOCTHU JIA UX XKU3HU U JINYHOU HCIPUKOCHOBCHHOCTHU B CTPAHAX HA3HAYCHUS 9.

29. TocynmapcTBa pacnojaraloT IIUPOKUMH BO3MOKHOCTSIMH B IIJIaHE TIPOBEICHUS CBOCH
UMMHTPALMOHHON MOJUTHKH U MOTYT TpeOOBaTh BbIE3/1a JIUI], HE3aKOHHO MPUCYTCTBYIOLINX B
crpare®. BmecTe ¢ TeM BO3MOKHOCTH FOCYAAPCTB B 9TO 061aCTH OrPaHMYEHBI X HE MOTYT
UCTIOJIB30BATHCS MPOU3BOJIBHBIM 00pa3oM. ['ocynapcTBO MOKET MOTpeOOBaTh HA OCHOBAHUHT
JEHCTBYIONIMX B CTpaHE 3aKOHOB BbI€3/1a JIUL, CPOK IPEOBIBaHUS KOTOPHIX HA TEPPUTOPHUH
CTpaHbl NPEBBIIIAET CPOK, YKa3aHHBIN B pa3pelieHUH Ha Bbe3A. C UMMHUIPaHTaMHU U JIMLIAMU,
UIIYIIMMH YOEKUIIIe, Jake €CIIM OHU HaXOJATCS B CTpaHe HeJIerajlbHO, a X XO0/1aTalCTBa He

NPUHUMAIOTCS OpraHaMU BIIACTH, HENb3s 00pamaTbes Kak ¢ HpeCTyHHI/IKaMI/Igl.

> Conkav. Belgium, op. cit.

7 E/CN.4/Sub.2/2003/23/Add.1, para. 9.

T \bid., para. 15.

8 Ibid, para22. Indeed, before expelling a non-citizen, States should provide effective

safeguards and remidies. E/CN.4/Sub.2/2002/25/Add.1, para. 32.

" Ibid.; see also European Court of Human Rights, D. v. United Kingdom, Reports 1997-111

judgement of 2 May 1997; CCPR/C/57/D/586/1994, para. 12.
8 E/CN.4/Sub.2/2002/25/Add.1, para, 28.

81 E/CN.4/Sub.2/2003/23/Add.2, paras. 23, 25.
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30. T'ocymapcTBa JOMKHBI U30€raTh MPUMEHEHUS Pa3IMUHBIX CTaH/IapTOB 00pallleHus K
rpa’kJaHaM U Herpa)kaHaM, 4TO MOKET BECTH K PACOBOM Cerperalii U HEpaBHOIIPaBHOMY
MOJIb30BaHUIO 3KOHOMHYECKUMH, COLIMAJIBHBIMU U KYJIbTYPHBIMHU HpaBaMI/ISZ. Taxk, Harpumep,
rocyJlapcTBa JOJKHBI TPUHUMATh 3 (PeKTUBHBIE MEPHI JIJIs1 00ecTieueHus: TOT0, YTOOBI
arcHTCTBA, JICUCTBYIOIIUE HA PBIHKE KUJIbs, U YACTHBIC JOMOBJIAJENbIbI BO3ACPKUBAIACH OT
IIPUMEHEHHUs] TUCKPUMHUHALIMOHHON HpaKTI/IKI/IBS. KJIP/I Tak:xe HEOJHOKPATHO BbIpaKall
03a004EHHOCTH 10 TOBOY TOT0, YTO HErpaXkjaHe, paboTalue B Ka4YeCTBE JOMAIIHEN
NPUCITYTH, TIONAIAI0T B IOJTOBYIO Kabairy, SBISIOTCS KEPTBAaMH JIPYTHX BUIOB HE3aKOHHOU
IIPAKTUKU B 00J1aCTH HaiimMa, JTUILAI0TCS acOPTOB, TOABEPratoTCsl HE3aKOHHOMY 3aKJII0YEHHUIO,
CTaHOBSATCA KEPTBAMU U3HACUIIOBAHUS U M3GHeHII® . Herpaxnane 4acTo sBIAIOTCS IPEAMETOM
HE3aKOHHOU TOproBiu. JKepTBaMm HE3aKOHHOW TOPTOBJIH TOJKHBI IPEAOCTABIATHCS
Ha/IJIeKaIIre TTOMOIIb U MOAEPIKKa, BKITI0Yas OPHIMATBHYIO 3aIIUTY, IIOMOIIb U
06pa3OBaH1/1e85.

V. BBIBOABI U PEKOMEHJIALIMA

31. TlIpomosmxkarorieecs AMCKPUMHUHAIIMOHHOE O0pallieHre ¢ HerpakJaHaMU B HapyIICHHE
COOTBETCTBYIONIUX MEK/YHAPOIHBIX JOTOBOPOB IO MTPaBaM Yej0BeKa CBUACTEIBCTBYET O
HEO0OXOIUMOCTH IPUHATHS YETKUX U BCEOOBEMITIOIINX HOPM, PETYJINPYIOIINX MpaBa
HEeTpaXkJlaH, MX OCYIIECTBICHUS TOCyaapcTBaMu U Oosee 3G PeKTUBHOTO HAOTIOICHUS 32
COOJII0ICHHEM.

32. TlockonbKy B CEMH OCHOBHBIX JIOTOBOPAX I10 IpaBaM YeJI0BEKa PacCMaTPUBAIOTCS MHOTHE
POOJIEMBI HETPaXKIaH, TOCYIapCTBaM CIIeAyeT JOOMBATHCS BCEOOIIeH paTH(UKAIIUN 1
OCYIIECTBIICHUS 3TUX JOTOBOPOB, 0COOEHHO MeXIyHapOIHOW KOHBEHIIMHU O 3aIUTE TPaB BCEX
TPYAAIIMXCA-MUTPAHTOB U WIEHOB UX ceMel. ['ocyaapcTBaM Ha[JIEKUT TaKKe paTUPUIMPOBATD
Y OCYILECTBIATHh TAKHE IPYTHE COOTBETCTBYIOLIME JOTOBOPHI, Kak [IpoTokon, kacarouuics

8 E/CN.4/Sub.2/2002/25/Add.1, para. 8.

8 Ibid., para 5.

8 Concluding observations of the Committee on the Elimination of Racial Discrimination:

Kuwait, A/48/18, paras. 359-381, 1993.

% E/CN.4/Sub.2/2003/23/Add.2, para. 37; see also United Nations High Commissioner for
Human Rights, Principles and Guidelines on Human Rights and Trafficking (E/2002/68/Add.1).
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cratyca 6exenne, Koaseniiun MOT Ne 97, 118, 143 u T.1.; KoHBEHITHIO O COKpaIllEeHUN
Oe3rpaknancTBa 1 KoHBEeHIIHIO O cTaTyce anatpuaoB; BeHCKYI0 KOHBEHIIHIO O KOHCYIbCKUX
CHONICHMAX U (paKyJIbTaTHBHBIC MPOTOKOJIBI K Hel, [TpoTtokomasr Ne 4 u 7 k EBponeiickoit
KOHBEHIIMU O MIpaBax 4yeloBeka; M EBpormeiickyto paMOYHyI0 KOHBEHIIMIO O 3alIUTe
HallMOHATBHBIX MEHBIIIMHCTB.

33 HOCKOJII)Ky B CBA3H C KAXKABIM U3 3TUX CEMU OCHOBHBLIX JOT'OBOPOB I10 ITpaBaM 4YCJIOBCKA
BO3HUKAIOT MPOOJIEMBI, CBI3aHHBIE ¢ 0OpallleHneM C HerpaKIaHaMH, JOTOBOPHBIM OpraHaM
1enecoo0pa3Ho ObLI0 OB pa3zpaboTaTh 00IIME 3aMeYaHusT/PEKOMEHIAINH, KOTOPBIC OTPEICIISITN
OBl MOCJIE10BATENbHBIN U CTPYKTYPUPOBAHHBIN OIXO/ K 3alIUTE ITpaB HerpaxkaaH. Kak
MHWHUMYM, IOT'OBOPHBIM OpraHaM, NpUHABIINM KOHKPCTHBIC CTAHAAPTHI, CICAYCT paCCMOTPCTh
BOTIPOC 00 X OOHOBJICHWH, a OpTaHaM, €lIe He BHIITYCTHBIINM PYKOBOASIIUX YKa3aHHUH MO
TOJIKOBAHHIO MOJIOKEHHI OTHOCUTENBHO HErpakJaH, ClIeAyeT caenaTh 3to. Kpowme Toro,
JOrOBOPHBIC OpTraHbl JOJIKHBI aKTUBU3UPOBATH CBOI Auajior ¢ rocyaapCtBaMn-y4aCTHUKaMH O
mpaBsax, NpCA0CTABIIICMBIX B PaMKaX UX COOTBCTCTBYIOIIUX KOMHGTGHHI/Iﬁ HETrpaxJiaHaMm, U O

q)aKTI/I‘ICCKOM IMOJIOKCHHH, B KOTOPOM HAXOJATCA HETPAKIAAHC.

34. Tlockonbsky KJIPJI 3asBHII O CBOEM JKENaHUU COTPYIHIYATH cO CriennaibHbIM
JOKJIaTYMKOM I10 TIpaBaM HerpakJiaH B IOJrOTOBKE IEPECMOTPEHHON 00111el peKOMEHIaluu
OTHOCHUTEJIbHO NpaB HerpaxJiaH, [logkomuccuu ciaenyeTr ynoJdHoMo4uTh CrenuaabHOTo
JOKJIaTIMKa COTpyAHNYaTh ¢ KomuTeToM /10 TeX nop, noka He Oy/eT BhIMyIIeHa
IEPECMOTPEHHAas 001asi pEKOMEHJALINS.

35. B 6onee o6mem mrane [Togkomuccus, BO3MOXKHO, MTOXKETAET PACCMOTPETH BOIIPOC O
MMPOAOJIDKCHUHN pa60TI)I CHGIH/IEL]IBHOFO JOKJIaAYUKa I10 IIpaBaM HErpaKJaaH WA Ha3HAYCHUN
HOBOro CrenuaibHOro JIOKJIQI9HKa C TeM, YTOOBI IPOJIOIDKIIIOCH IPECTABICHUE JOKIAI0B 1
OPUHATHE JPYTUX MEp AJIs PEeLeHUs IpoOieM, C KOTOPbIMU CTAJIKHUBAIOTCS HErpaX/1aHe

B 00JIACTH TPaB YEJIOBEKA, U YKPEIUICHHUS MEXTYHAPOTHO-TIPABOBOM 3aIUThI HETPAXKIaH.

36. B mo6om cryyae okOHYATENbHBIHN 10KIa] ClennanbHOTO JOKIQIUUKa 110 TipaBam
HerpaxJiaH, ero pabo4uil TOKyMEHT, IPEeIBaPUTENbHBIN TOKIA, T0KIad O X0/1€ padoThl,
n00aBJIEHUS U OTBETHI HA BOIIPOCHHK CJIETyEeT CKOMITMJINPOBATH, OOHOBUTH U BBIITYCTUTH B BUJIE
€IMHOTO JIOKJIA/a Ha BceX O(QUIMATIBHBIX S3bIKaX, KOTOPBIA JOKEH ObITh MAaKCHMAaIbHO
HIMPOKO PacCHpOCTPaHEH.

37. Komwurer, KOTOpBI OyAeT co3aH B pamkax MexayHapoIHOW KOHBEHIIMHU O 3alIUTE TPaB
BCEX TPYISALIMXCSA-MUTPAHTOB U WICHOB UX CeMeil Takxke OyJeT MpU3BaH UTpaTh BAKHYIO POJIb
B 3aIlUTE NIPaB, YIIOMSIHYTHIX B TOM JIOKJIAJE, U, BO3MOKHO, COYTET HACTOSIIEE PEZIOME 110
BOIIPOCAM IIpaB HETPaKJ1aH MOJIE3HBIM.
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38. CHeI.[PIaJ'ILHBIfI JOKJIaAYUK II0 IIpaBaM YCJIOBCKA-MUI'PAHTOB IIPU3BAHA UI'PATh BAKHYIO
poOJib B L[aaneﬁmeM o63ope IMOJIOKCHUSA MUI'PAHTOB BO BCEM MHUPE, TOCCHIAsA CTPAHBI, B
KOTOPBIX BO3BHUKAIOT 0Cco0BIe HpO6J’IeMH, mojay4das COO6H.I€HI/I$I oo HpO6HeMaM IIpaB YCJIOBCKA U
npeaCTaBJisAA JOKIIAAbI Komuccun o ImpaBaM 4CJIOBCKA.

39. TIloaxoMuccHs pacropsauiach O MOATOTOBKE psiia UCCIEAOBAHUHA U pabOYHX TOKYMEHTOB,
B KOTOPBIX IPOJOKUTCS TIIATEIBHOE PACCMOTPEHNUE PsiJia aCIIEKTOB IPaB HETPaXk/IaH,
HarpuMep, TaKHUX, KaK: a) TeppOpPHU3M U IpaBa YeIoBeKa; b) AMCKPUMHHALUS B 00JIACTH
OTIIPABJICHUS MPABOCYMS; C) MPaBO HA PECTUTYLMIO WM BO3BpalEHHE COOCTBEHHOCTH
OexeHIam, TUIIEHHBIM UMYIIecTBa; d) OTHpaBiIeHHE MPAaBOCYANS BOCHHBIMU TPUOYHAIAMH;

€) peryJMpoBaHHE BOIIPOCOB IPakJaHCTBA TOCYAapcTBaMH-TIpaBonpeeMHnKkamMu; U f) mpasa
YKEHIIMH, BBIILIEANNX 3aMyX 32 HHOCTPAHIIEB.

40. B cBs3U C ’TUMHU UCCIIETOBAaHUSIMHU, pAOOYNMHU JTOKYMEHTAMHU U IPYTHUMHU yCHUITHSAMU
Opraamzannn O0bennHeHHBIX Harwmii o 3ammre nmpaB HerpaxiaH TpedyeTcs yKpenuTh
COTpYAHUYECTBO ¢ MexyHapoaHOU opranu3anuei tpyaa, Otaenenuem BepxoBHoro
komuccapa Opraamzanmnu O0beanHeHHbIX Harwii o genam 6exxeHneB, Mex1yHapoaHOM
opranusanueil no murpanuu, Bepxosasim komuccapom OBCE no HanmoHaabHbIM
MEHBIIMHCTBAM U COOTBETCTBYIOIIMMHU HENPABUTEIBCTBEHHBIMU OpraHU3alUsIMU - BCE OHU
BHECJIM YPE3BbIYANHO MOJIE3HBIN BKJIAJ] B IOATOTOBKY JAHHOT'O UCCIIEIOBAHMS, - @ TAKXKE

EBpomneiickoit koMmuccuen mo 60ps0e ¢ paCu3MOM U HETEPITUMOCTHIO.

41. TocynapcrBa cieayeT NOOIIPSATH K COONIOACHUIO NoNokeHui [lexnapanuu o mpaBax
YCJIOBCKA B OTHOUICHUH JIUI], HC ABJIAIOIINUXCS I'paKJaHaMH CTpPaHbI, B KOTOpOfI OHHU

IIPOKHUBAIOT.

42. TocynapcTBa JOJDKHBI O0POTHCS € JIFOOBIMU TEHICHIUSAMH K TPECIIETOBAHHIO,
CTHTMaTH3alluH, CTEPEOTUITUPOBAHHIO WM (DOPMUPOBAHHIO 110 PACOBOMY MPU3HAKY
MCKQ)KEHHOTO MPEJCTABICHUS O YWIEHAX KOHKPETHOM IPYIIblI HACEIEHUs, HAIPUMED O

HErpaxaaHax, 10JDKHOCTHBIMH JIMI[aMH, 4 TaAKKC CPEACTBAMU MacCOBOM I/IH(i)OpMaIII/II/I u
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0GILIECTBOM B LIEIOM™. ['ocynapcTBa JOMKHBI 00ECTIEYUTh, YTOOBI BCE IOJKHOCTHBIE JIUIIA,
3aHUMAIOIMECS TaK Ha3bIBAEMbIMH "HE3aKOHHBIMU MUTPAHTAMH" MTOTYYUIIHN CHEIUATBHYIO
MOJIFOTOBKY, B TOM YHKCJIE B 00JIACTH MpaB qeIoBeKa’’, i He JOIYCKAJIA TUCKPUMHUHALMOHHOIO
TOBEICHHS . CrnenyeT nNpuHUMATH MEPHI K TOMY, YTOOBI MOJUTHYECKHIE MAPTHH HE AOMyCKaIN
PACHCTCKUX BBITIAJIOB WM KCEHO(HOOUH B OTHOIIICHUH Herpaxc;[aHsg. XKanoOwl, mojaHHBIC HA
TaKUX JIOJDKHOCTHBIX JIUI], 0COOCHHO Kaj00bl Ha TUCKPUMUHAIIMOHHOE WJIK PACUCTCKOE
MOBEJICHUE, JIOJDKHBI SBJIATHCS MTPEIMETOM HE3aBUCHUMOTO U 3G (HEKTUBHOTO pa3dbupaTebCTBa.

43. TocynapcTBaM HACTOSTETHHO PEKOMEH/IYETCS BHITIOIHATH CBOHM 0053aTEIbCTBA 110
MEXyHAPOIHBIM JIOTOBOPaM O TIpaBax 4eloBeKa, Tpyie 1 OeKeHIax U cOOII0AaTh HOPMBI
IYMaHUTApHOT'O IpaBa, Kacarouyecs: OexKEHIEB, JIUL, UIYIUX YOEKUIa, U APYTUX
HGFpEl)KI[aHQO. MexayHapoJHOMY COOOIIECTBY HACTOSATENIEHO PEKOMEHIYETCsl 00eCTIeYnTh
IIPEIOCTABIIEHUE TAKUM JIMLIaM Ha paBHOIIPABHON OCHOBE 3aIMTHI U IIOMOIIY IPU yIEICHUN
JIOJIKHOTO BHUMAaHUS UX MOTPEOHOCTSAM B Pa3IMUHBIX YaCTAX MHpPA B COOTBETCTBHUHU C
IPUHLMIIAMU MEXIYHApOAHON COJIUAAPHOCTH, COBMECTHOTO HECEHUsI OpEeMEHNU U
MEX1yHapOJAHOT O corpyaHquCTBagl.

8 E/CN.4/Sub.2/2002/25/Add.1, para. 16.
8 E/CN.4/Sub.2/2003/23/Add.2, para. 38.
8 bid.

8 Ibid., para 32.

% Durban Programme of Action adopted by the World Conference against Racism, Racial

Discrimination, Xenophobia and Related Intolerance (A/CONF.189/12), Chap. |, para. 34.

T bid.



