



	Promoting the Rule of Law 



In the immediate aftermath of a natural disaster, justice sector institutions often cease to function. If law and order are not re-established quickly, criminality and rights violations can escalate rapidly. Restoring the rule of law is also critical to the non-violent resolution of disputes, facilitating the delivery of humanitarian aid, and promoting the recovery process. Disaster situations give rise to exceptional situations; authorities may have to introduce emergency decrees, place restrictions on freedom of movement for reasons of public health and safety, or detain arrested persons in makeshift or temporary facilities. Unless carefully managed and monitored, such situations can result in serious violations of individual rights.

1. Re-establishing justice sector services

Following a disaster it is vital to restore justice sector services. Courts, police stations and detention facilities must be repaired or relocated, and supplied with tools, materials and technical equipment. Where staff has been injured or killed, suitably skilled and experienced replacement staff must be found, sometimes by temporarily re-assigning staff from other locations. As soon as practical, newly appointed and promoted justice sector workers should be trained, particularly in disaster-related issues, such as guardian legalization and land and property matters. Where justice institutions cannot re-open immediately, legal services, legal information, and assistance with accessing humanitarian aid may be decentralized by means of mobile legal aid clinics or the empowerment of informal or customary leaders.
2. Remedies for losses incurred

Whether or not courts or police services are functioning, States are obliged to provide individuals with a remedy when their legal rights are violated, even if they cannot do so at once. National laws will not always entitle victims of natural disasters to seek a remedy for loss or damage to their homes and property. In most cases, the main sources of compensation and reparation will be humanitarian aid programs and personal insurance policies. Losses incurred as a result of looting are more likely to be handled by the justice system. One complication is that looting may be widespread and may occur when law enforcement is compromised or non-operational. Lack of evidence and proper documentation can severely compromise claims. Here too, the most useful preventive action is to support local authorities to restore law and order and re-establish justice services, particularly policing and patrols. Displaced persons should also be encouraged and assisted to make an inventory of their property before they evacuate or soon after they arrive at an emergency shelter.
3. Protection against ex post facto laws

No person should be tried for a criminal offence that was not an offence under national or international law when it was committed. This principle can create difficulties in disaster situations if new forms of crime occur that the law does not cover or covers insufficiently. Examples include illegal adoption and the sale of children, child trafficking, and customs and visa violations. Contingency plans should ensure that legislation adequately covers all issues that may arise in the event of a natural disaster. Where emergency laws or decrees are adopted to protect persons from physical danger or to prevent looting (restricting freedom of movement, for example) they should be well publicized in a range of media, in formats and languages that make them accessible and understandable to all.

4. Protection from arbitrary arrest and detention and restrictions on freedom of movement
A person can only be deprived of their liberty in accordance with rules and procedures established by law.
 In practice, this means that displaced persons should not be interned or confined to a camp. Where this is absolutely necessary, for example for reasons of public health or safety, confinement should last no longer than the circumstances require.
 

5. The rights of persons deprived of their liberty

After disasters, detention facilities may be badly equipped, understaffed and unable to cope with increased caseloads. Courts may have been destroyed. Police officers and other law-enforcement personnel may be missing, injured or killed. In consequence, the protections that detained persons are guaranteed may be difficult to fulfil. In such situations, authorities need to balance the importance of maintaining law and order and the need to protect human rights. They should be supported to restore law and order, even at a rudimentary level, and restore minimum standards of protection (trials within a reasonable period, separation of adult detainees from children, avoidance of overcrowding, etc.). A more flexible policy towards pre-trial detention may be warranted for cases of non-violent crime.

6. Personal documentation

Personal documents (certificates of birth, marriage, divorce, death, guardianship, land registration, land ownership or tenancy) are often lost or destroyed in disasters. Where civil registries are also destroyed, obtaining replacement copies can be difficult. The absence of personal documentation can prevent individuals from accessing humanitarian aid, participating in inheritance or guardianship determinations, enrolling in school or benefiting from healthcare services or pensions. Measures should therefore be set in place, even if they are temporary, to restore personal documents or provide flexible and interim solutions.
 Community-based approaches to proving identity can sometimes replace documentary evidence, provided safeguards are in place to preserve transparency, guarantee public notice, and prevent discrimination.
 Authorities may also permit more flexible evidence requirements for the purposes of accessing humanitarian assistance. It should be noted that women and unaccompanied or orphaned children should have personal documents issued in their own names.
 When personal data is collected for the purpose of replacing documents, privacy must be maintained and data protected against misuse. 

Useful Links, Publications and Instruments

· Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (1988). At: www.unhchr.ch/html/menu3/b/h_comp36.htm.
· Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985). At: www.unhchr.ch/html/menu3/b/h_comp49.htm.
· United Nations Rules for the Protection of Juveniles Deprived of their Liberty (1990). At:

www1.umn.edu/humanrts/instree/j1unrjdl.htm.
· Office of the High Commissioner for Human Rights, Human Rights in the Administration of Justice: Manual on Human Rights for Judges, Prosecutors and Lawyers, 2008. At: 
http://www.ohchr.org/EN/PublicationsResources/Pages/TrainingEducation.aspx.
� The Guiding Principles on Internal Displacement (1998) specifically protect IDPs, including those displaced by natural disasters, from arbitrary arrest and detention.


� GPID, Principle 12, see also UDHR (Art. 13) and ICCPR (Art. 12).


� IASC, Operational Guidelines, D.1.2 and D.1.1, see also GPID, Principle 20. 


� Land and Natural Disasters: Guidance for Practitioners, UN-HABITAT (2010), 67.


� IASC Operational Guidelines, D.1.3-D.1.4.
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