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Lord Justice Wall:

I ntroduction

1.

With limited permission granted by Moses LJ at &l bearing on 19 June 2008, the
appellant, JS, appeals from a decision of the Asydmd Immigration Tribunal (AIT)
promulgated on 20 September 2007 (Senior Immigratlndge Warr) which
dismissed his application for the reconsideratibaroearlier decision of Immigration
Judge E B Grant promulgated on 12 October 2005.5 Qiovember 2007, SIJ Warr
refused permission to appeal.

Reconsideration of 1J Grant’s decision had beerered by SIJ Freeman on 30
October 2006. The outcome of the litigation toeg#herefore, is that the Secretary of
State’s decision to make a deportation order agtiesappellant on 29 May 2006 has
been upheld. JS now challenges that conclusiomisrcourt.

Therelevant statutory provisions

3.

It is common ground; (1) that this is a case tochhthe version of rule 364 of the

Immigration Rules (HC 395) in force prior to itsasmendment on 20 July 2006 (IR
364) applies; (2) that the rule in its unamendednf@ontains no presumption in

favour of deportation; and (3) that the functiortloé Immigration Judge and the AIT

was to balance the factors contained in the Rutketarreach a conclusion based on
that balance. The 1J and the AIT were also bountbtsider JS’'s ECHR rights, and
in particular his rights under ECHR Atrticle 8.

The applicable version of IR 364 is in the follogiterms:-

Subject to paragraph 380 in considering whetheodaton is
the right course on the merits, the public interedit be
balanced against any compassionate circumstandbe chse.
While each case will be considered in the lighthaf particular
circumstances, the aim is an exercise of the powfker
deportation which is consistent and fair as betwa® person
and another, although one case will rarely be idahwith
another in all material respects. ... Before a deciso deport
is reached the Secretary of State will take intooant all
relevant factors known to him including:

I. age;

il. length of residence in the United Kingdom;
iii. strength of connections with the United Kirayd;

Iv. personal history, including character, condwstd
employment record,;

V. domestic circumstances;

Vi. previous criminal record and the nature of affgnce
of which the person has been convicted;



Vii. compassionate circumstances;

Viii. any representations received on the persbalslf.

Thefacts

5.

JS is a citizen of Colombia, where he was born ofypfil 1986. He came to this

country in late March 1994 at the age of 7, wite parents and his two younger
brothers. His mother made an unsuccessful apmitator asylum in 1994. A

subsequent application for indefinite leave to nenvegas made by the whole family,
including JS, on 6 July 2005, and subsequentlysezfu

On 9 October 2004, at the age of 18, JS was cauvat Portsmouth Crown Court for
possessing crack cocaine with intent to supplya@ea of guilty, he was sentenced
to two years imprisonment on 5 November 2004. tasmmon ground that this was
his first offence.

On 28 May 2005, JS was tagged and released fraaarpan Home Detention Curfew
(HDC). His licence expired on 9 April 2006, andstnot suggested that he has re-
offended since being released on HDC. On 6 Julyp 200 applied for indefinite leave
to remain in the United Kingdom. However, the apgiion was refused and by letters
dated 29 May 2006, the Secretary of State refusedpplication and gave notice of
his intention to deport JS on the ground that kigadtation would be conducive to the
public good.

JS has a partner, who, whilst of Colombian originas the right of abode in the
United Kingdom, and they have a son born in Julya20

The grant of permission

9.

In giving judgment on 19 June 2008, Moses LJ dagdf¢ollowing: -

1. there is one aspect that causes me particulaceco and that is
consideration of the damage to the public intelsstllowing this
applicant to remain - before one ever comes onadwosider the
compassionate circumstances which tell againstiép®rtation. This
was a young man of no previous convictions cauggiributing a
proportion of crack cocaine. The offence is, aghbohmigration
judges rightly said, very serious. But the senmmss of the offence
has to be considered in the context of, considaghegdamage to the
public interest were he allowed to remain, the tigk there would be
any repetition of such behaviour. After all, thght to deport in such
circumstances depends upon a view that there willldamage in the
future by someone who has been convicted if hasved to remain.
The power to deport is not merely an aspect ofghunent.

2. In this case | find no reference by either & tnmigration judges,
either first time round or on reconsideration, ke tterms of the
pre-sentence report in which an assessment is hadae who is an
expert in making such an assessment, namely tHeatoo officer,
that the offence appears to be isolated and thendaht is considered



10.

to be at low risk of reconviction and low risk @r®us harm. That is
the very stuff of assessments probation officenseita make daily.
She may be right. She may be wrong. It may beahaew can be
taken that so serious is the offence that, despdé minimal risk,
there remains a risk and he ought to be deported the
compassionate circumstances do not outweigh thesideration. But
at least one would have expected some recognifitihab assessment
and use of it in the assessment of quite how dathdge public
interest might be in the future, were he allowedetmain.

3. Since | find none, | take the view that it igweble that there is an
error of law. Added to that is the absence of mfgrence to the fact
that this applicant for 12 months after he had bedeased from
prison (it being a surprisingly short sentence,doobt because the
judge himself recognised that this was an unustiahce of dealing
in crack cocaine) has stayed out of trouble everesi

4. In those circumstances, whilst the family andirttassociates must
remain cautious, there does seem to me a real gubsp success in
having yet further reconsideration of this mattard al grant
permission.

As a consequence of Moses LJ’'s grant of permisglma,single ground of appeal
advanced by Mr O’Callaghan on JS’s behalf is thatAIT adopted an unreasonable
approach to the balancing exercise under IR 364.

The determination by | J Grant

11.

12.

13.

Although, of course, JS’s appeal strictly lies inga SIJ Warr's dismissal of his
application for reconsideration of 1J Grant’s deteration, it is self evident that if
there was no error of law in 1J Grant’s determim@atiSIJ Warr was right to dismiss
JS's appeal against it. | propose, thereforepnaentrate on IJ Grant’s decision.

In paragraphs 1 to 3, IJ Grant sets out in shorhfdS’s details, and the background
to the Deportation Proceedings and Appeal. In papg4 she deals with the burden
of proof. Nothing turn on this. In paragraph 5, sle¢s out what is on any view the
bulk of the Pre-Sentence Report (PSR) on JS prdphye Matt Harvey of the
Portsmouth Probation Scheme and dated 29 Octdli®t. 2Ve have the complete
PSR in our papers. 1J Grant sets out paragraphs82-80-11 and 16-18. Of those
paragraphs which she omits, paragraph 1 is foramal, simply indicates the sources
available to Mr Harvey, paragraphs 6-7 deal brigflth JS’s history, his schooling,
his wish to obtain employment on his release fraista@dy and the fact that on release
he would live with his parents; paragraph 9 dealy wn absence of mental health
issues and is irrelevant; paragraphs 12-15 setlottarvey’s views on sentence; and
the final three paragraphs of the report simply details to what would be involved
in a CPRO.

Paragraphs 10 and 11 of the PSR in particular wéhlthe risk of JS re-offending,
and are in the following terms:-



10 In preparation of this report | have used thdiddal Probation
Service risk assessment tool which predicts riskeobnviction and
risk of serious harm. Having completed this asses$n{JS) is
considered to be of low risk of reconviction aonaIrisk of serious
harm.

11. (JS)’'s current offence does not involve viokerand is his first
conviction. The offence appears to be an isolatexrl based on a bad
decision, poor problem solving skills and a lackcohsideration for
the consequences of his actions.

14. 1J Grant then cites a passage from the case summedating to the criminal
proceedings prepared by the Hampshire Constabularg.reveals that when he was
arrested JS had on him nine cellophane wraps okcemd that he had sold one. He
was also carrying £200.

15. In paragraphs 7 and 8, 1J Grant gives herselfaheviing directions:

7. | am required to decide whether the proposedndaqon strikes the
right balance i.e. a fair balance between the dupeand the public
interest. Prevention of crime is a legitimate paloiterest which must
be taken into account in assessing the degreeeadiiiuption to the
appellant’s family life established in the Unitedngdom since the
age of 7.

8. In deciding whether the correct balance has b&tesck by the
respondent, | am required to take into accountfélctors set out in
paragraph 364 of the Immigration Rules.

No criticism was made by Mr. O’Callaghan of these paragraphs.
16. 1J Grant then sets out the whole of IR 364. Hawoge so, she states:-

10. Whilst not every conviction could legitimatelyesult in the
deportation decision being taken, cases do ansspsionally, when
the personal conduct of a proposed deportee hasdued that whilst
not necessarily evincing any clear propensity toffend it causes
such deep public revulsion that public policy regsideportation.
Convictions for importing or supply (sic) dangerodsugs for
example have been held in themselves as a sulffittiezat to public
order as to give rise to the exercise of the pow#hough
compassionate or other relevant circumstances myeagh the
public good.

17.  1J Grant then refers to JS’s statement (which isunpapers) and the written and oral
evidence she had taken from JS, his partner andbersnof his family. She then
records:-

12. The appellant and his family claim he cannairreto
Colombia. Colombia is a dangerous country. There is
no-one there for the appellant to return to. He is



culturally and socially integrated into the Englishy

of life, having been in the United Kingdom since he

was 7 years of age where has (sic) undergone primar
and secondary education. His partner has had ason

July 2006.

18. 1J Grant then goes through IR 364 heading by hgadimder sub-heading (iv) she
refers back to the pre-sentence report. Under @)earn that it was JS’s partner’s
brother who was his accomplice when he was conyict004.

19. | propose to set out the entirety of 1J Grant'poesse to item (vii) of IR 364:

It is said on behalf of the appellant that he hBnsthe bulk of
his life in the United Kingdom, that he has intégcainto the
British way of life and that he cannot now retuonGolombia
where in any event there is no-one there to héip tare of
him. This is not strictly true. Questioning of tlappellant’s
aunt elicited the information that there is a greaht and a
cousin aged 30 in Miranda, which is 20 minutesalfrom Cali
where the family are from. Neither of the appelamarents
nor his siblings have any leave to remain in theitddh
Kingdom. The appellant's mother was refused asylunal
although she had exceptional leave to remain for years and
has subsequently made an application for leaveermain on
the basis of long residency, the initial applicatrmade by the
family was refused in 2005. Apparently a fresh agpion has
been made for which the family is awaiting a desisrom the
respondent. The appellant’s family sought to mamnthat the
appellant speaks English and that he would haviculify
adapting to life in Colombia where the spoken laggi is
Spanish. This is not true. The appellant’s firshglaage is
Spanish and he achieved an A* grade in his SpaBG8E (he
did exceedingly badly in all other examinationsetaly him).
The appellant’s girlfriend is also of Colombian gin and
speaks heavily accented English. The appellantthefa
confirmed that Spanish is spoken in the family horbe
appellant’s father has sought to explain awayapgellant’s
conduct by claiming that his (sic) was led astray tivo
Jamaicans who he had met at school who the faroillpmger
have any contact with. That was not true. The appelwas
caught supplying crack cocaine with his girlfriemdirother ...
who was supplying heroin. They may well have reegithe
drugs from a Jamaican as claimed by the appel@antig
probation officer but any suggestion that the aoften were
commissioned by people entirely unconnected wighfdmily
is simply untrue.

20. 1J Grant proceeded to undertake the balancing seerShe sought assistance from
counsel in relation to the case Mf(Kenya) v SSHD [2004] EWCA Civ 1094. Her
conclusions are expressed in paragraph 19 and 2€ér afecision:-



19. | have concluded followindN(Kenya) that in carrying out the
balancing exercise required of me | must also fake account the
nature of the offence for which the appellant waswvicted and the
circumstances of that offence. | have concluded tthe public good
requires the appellant is deported from the Unikagydom. This will
not only prevent any reoccurrence of this offengehe appellant but
will act as a deterrent to non British citizensealty here. | have
concluded that the compassionate circumstancesoarguch that the
balance should be exercised in favour of the aapellHis immediate
family have no right to remain in the United Kinga@nd can return
to Colombia with the appellant if they do not wisim to go alone.
He has a cousin aged 30 who resides 20 minutes @alirso he will
not be alone on return as falsely claimed by hiemts. His girlfriend,
who is from Colombia has shown no good reason wigy cannot
return to Colombia with the appellant if she wishi@sfamily unit to
remain intact (sic). Alternatively she can suppbg appellant in an
application for entry clearance in due course otie period of
exclusion required by the Deportation order hasrerp

20. For all these reasons | find that the appétiaight to family life (sic)
under Article 8 of the 1950 Convention will not beeached by the
appellant’'s return to Colombia. Following the Couwt Appeal
decision inHuang and Othersv SSHD [2005] EWCA Civ 105 I find
the appellant’s circumstances are not so exceptas# warrant the
imperative of proportionality being exercised ine tlappellant’s
favour.

The attack on the judgment

21.

22.

23.

24,

Mr. O’Callaghan was, of course, to some extent wamsed by the limited grant of

permission. However, in submitting that IJ Grand hadopted an unreasonable
approach to the balancing exercise under IR 364aideconsiderable weight of what
he submitted was the limited risk of further offeacbeing committed by the

appellant. This fact, he argued, was evidencedSgaimmitting no further offences
in the year following his release from prison amidmpto the Secretary of State giving
notice of his intention to deport.

This, Mr. O’Callaghan argued was a factor to whighGrant had not given any, or
any adequate weight. The crime itself, whilst uritedly serious, was not so serious
as, by itself, to justify deportation in the light the Article 8 factors which the
appellant advanced. These included, of coursegdesand his family history.

Both Mr. O’Callaghan and counsel for the Secretdr@tate relied on the decision of
this court inN (Kenya). Mr. O’Callaghan relied upon it for the uncontenos

proposition that the compassionate circumstances azse will embrace such rights
as an appellant has under Article 8 ECHR, and tiiat requires an adequate and
appropriate consideration of Article 8 issues wbarmying out the balancing exercise.

Mr O’Callaghan took us to the judgment of Judge(ad he then was) at paragraph
83:



25.

26.

27.

The Secretary of State has a primary responsibibtythis
system. His decisions have a public importance heyihe
personal impact on the individual or individualsomvould be
directly affected by them. The adjudicator musirfdnis own
independent judgment. Provided he is satisfied teatvould
exercise the discretion "differently” to the Seargtof State, he
must say so. Nevertheless, in every case, he slaiuldast
address the Secretary of State's prime respongilidr the
public interest and the public good, and the imghat these
matters will properly have had on the exerciseisfdiscretion.
The adjudicator cannot decide that the discretidntie
Secretary of State "should have been exerciseardiftly”
without understanding and giving weight to mattersch the
Secretary of State was entitled or required to tak@ account
when considering the public goodEmphasis supplied by
counsel.

Mr. O’Callaghan also citeousuf (Somalia) v SSHD [2008] EWCA Civ 394 and a
decision of the ECtHRMoustaquim v. Belgium (18 February 1991: application
number 12313/86) for the proposition that consitienahad to be given to post
release activity and a lack of offending.

Although Mr O’Callaghan’s argument ranged widetyséemed to me that it regularly
returned to and focused upon the alleged failuréJoBrant to give weight to the
length of time JS had spent in the country, hisiffapircumstances and, in particular,
his low risk of re-offending.

For the Secretary of State, Mr Oliver Sanders sttbahfirstly that, whilst the risk of
JS re-offending is a factor, it is not a critical @averriding factor in the IR 364
balancing exercise. He took us to paragraphs 456and the judgment of May LJ,
and paragraph 87 (Judge LINr(Kenya) where the following was said:-

45.  The Tribunal noted that paragraph 364 [of Rgrhade no specific
reference to propensity to re-offend. There is feremce there to
“previous criminal record”. They saw the deportatidecision as
primarily reaction to past facts or present circtanses, rather than
to future risk. In my view, there is some geneoaté in this, but the
risk of re-offending must be capable of featurimgoag “all relevant
factors”.

65. The risk of re-offending is a factor in the d&ae, but, for very
serious crimes, a low risk of re-offending is nleé tmost important
public interest factor.

87. Although not expressly mentioned as a factoulie 364, | agree with
the adjudicator that the risk of further offendiagpotential danger
was relevant to the deportation decision. In siniptens, the greater
the risk represented by the offender, the gre&mpublic interest in
his deportation. However, just as the express prons in rule 364 do
not specify that conviction of a specific crime orimes will
automatically lead to an order for deportationcensideration of the
“nature of the offence” or offences of which he wesnvicted



28.

continues to be relevant, even if the risk posedheyappellant has
significantly diminished. Indeed as it seems to exen if the risk
were extinguished altogether, given the need tendtto the public
good and the public interest, the nature of thewvait offence or
offences continues to require close attention.

Mr Sanders also submitted that IJ Grant had beétieehto make clear to JS, and
through him to other non-nationals that, as a mattepolicy, they cannot come to
this country and comminy serious offence and then expect to stay. The appro
urged by the appellant, Mr. Sanders submitted, @vouwhdermine this policy
enormously and run counter to each of the legignaéms identified by the House of
Lords in Huang v SSHD [2007] UKHL 11, [2007] 2 AC 167, per the Appellate
Committee at paragraph 16 (also quotedtB (Kosovo) v SSHD [2008] UKHL 41,
[2008] 3 WLR 178, per Lord Bingham at para.10).

Discussion

29.

30.

31.

| have come to the clear view that the decisiohJdbrant cannot be impugned, and
that JS’s appeal must be dismissed. | reach thatlesion for the reasons which |
will try to set out in the following paragraphs.

First and foremost, it seems to me that IJ Grastgroperly carried out the balancing
exercise. She has gone through all the factorsdlish IR 364 and given each
appropriate weight.

Secondly, it seems to me that 1IJ Grant was entitdegive substantial weight to the
nature of JS’s offence and the policy of the Secyetf State in relation to offences
of this nature. | remind myself that in paragragho$ his judgment ilN (Kenya) May
LJ said:-

In a deportation appeal under section 63(1) ofl®@@9 Act, the
adjudicator has an original statutory discretionpesvided in

paragraph 21(1) of Schedule 4 of the 1999 Act. diseretion

is to balance the public interest against the casipaate
circumstances of the case taking account of atveait factors
including those specifically referred to in parggra8864 of HC
395. Essentially the same balance is expressdthabdtween
the appellant's right to respect for his privatd &amily life on

the one hand and the prevention of disorder or eran the
other. Where a person who is not a British citizemmits a
number of very serious crimes, the public intemade of the
balance will include importantly, although not exsively, the

public policy need to deter and to express sosiggvulsion at
the seriousness of the criminality. It is for titgualicator in the
exercise of his discretion to weigh all relevanttéas, but an
individual adjudicator is no better able to judde tcritical

public interest factor than is the court. In thstfinstance, that
is a matter for the Secretary of State. The adaidicshould
then take proper account of the Secretary of Statablic

interest view.



It seems to me that this was the approach takehebij.

32.

33.

34.

Thirdly, | agree with Mr. Sanders that the riskrefoffending, whilst a factor to be

weighed in the balance, is not a critical factothis case. | am unimpressed by the
argument that substantial weight should be giverthe® absence of any further

offences during the period in which JS was releaseHlDC and was tagged.

In any event, it seems to me that 1J Grant did makerence to the question of the
low risk of JS re-offending. She sets out the paplgs of the PSR which deal with
it: she also makes a specific reference to JS'tersent which also contains

references to his contrition and his determinahoh to re-offend. At the highest, it

can perhaps be said that the IJ did not deal Wwighpbint as explicitly as she might
have done. But there are, | think, two clear answeMr. O’Callaghan’s submissions

on the point: (1) it cannot be said that she owdeal it or excluded it; and (2) if her

decision had contained a sentence sating in tematsshe had taken account of the
low risk of JS re-offending, my view is that it wdwnot have altered or affected her
decision.

The other factors in what | may call the IR 364 a&qn all seem to me properly
identified and taken into account by 1J Grant, anespective of the limited grant of
permission do not seem to me to be capable oferirgel

Conclusion

35.

36.

SIJ Freeman granted reconsideration “solely so ttTribunal can consider the
effect that should be given to the appellant’s age long residence here, in the light
of accurate information from both sides as to lmify’s and his baby-mother’s

status”. In my judgment, SIJ Warr was plainly tigh express himself not satisfied
that the decision of 13 Grant was materially flawed

| would, accordingly, dismiss this appeal.

Lord Justice Hooper:

37.

| agree.

Lord Justice Ward:

38.

| also agree.



