Case No: C5 2005/2475

Neutral Citation Number: [2006] EWCA Civ 1276

IN THE SUPREME COURT OF JUDICATURE

COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE ASYLUM AND IMM IGRATION APPEAL T RIBUNAL
DESIGNATED IMMIGRATION JUDGE DR R KEKIC and

IMMIGRATION JUDGE MRS R MORRIS

CC/17533/00

Rovyal Courts of Justice
Strand, London, WC2A 2LL

Thursday 05 October 2006

Before :

LORD JUSTICE AULD
LORD JUSTICE RIX
and
LORD JUSTICE HOOPER

Between
GUSTAVO SUAREZ OCAMPO Appellant
-and -
THE SECRETARY OF STATE FOR THE HOME Respondent
DEPARTMENT

(Transcript of the Handed Down Judgment of
WordWave International Ltd
A Merrill Communications Company
190 Fleet Street, London EC4A 2AG
Tel No: 020 7421 4040 Fax No: 020 7831 8838
Official Shorthand Writers to the Court)

Mr Declan O’Callaghan (instructed byselva & Co) for the Appellant
Miss Nicola Greaney (instructed byTreasury Solicitor) for the Respondent

Judgment
As Approved by the Court

Crown Copyright ©



Lord Justice Auld :

Introduction

1.

This is an appeal by Gustavo Suarez Ocampo, wélpénmission of the Asylum and
Immigration Tribunal (“AIT”), from its decision o™ October 2005 refusing his
asylum appeal following a “reconsideration” hearing

The issue in the appeal is whether the AIT errethm in its consideration of the
appellant’'s and his daughter’s credibility in theuidence before them in support of
his unsuccessful appeal against refusal of asyhaving regard to the acceptance by
a Special Adjudicator of the daughter’s credibilityher similar evidence to him in
her earlier successful appeal against refusalydfias

The facts

3.

The appellant’s and his daughter’s case in outhneoth appeals is as follows. As a
serving police officer in Colombia, he had beenoiwed in the arrest of a senior
narco-trafficker, Senor Grajales, who had significinks with the main Colombian
guerrilla movement, the Revolutionary Armed Forece€olombia (“FARC”). FARC
had been fighting the Colombian government sineelt®60’s, and controlled large
swathes of the country. He had been designategudaod Senor Grajales and, in
consequence, had become a marked man by FARCorBarsnnected to FARC had
threatened and attacked him, causing him, in M&y7 1t flee Colombia and to seek
asylum in this country. Following his flight, htaughter had been threatened with
death because of her relationship to him, and ebehad then fled, seeking asylum
here in February 1998.

The Secretary of State, in February 2000, refusedpplication for asylum and leave
to enter. She successfully appealed that refiefald a Special Adjudicator, both she
and the appellant having given evidence to himuppsrt of her appeal. In his
decision, promulgated on 1 Beptember 2000, he found the following accounémiv
by them of the threats by FARC to his life givingerto similar threats to her after his
flight, to be credible. In July 1997 she had reeditelephone calls asking where her
father was. On 19 July 1997, the family apartment had been broken and
documents disturbed. The family had moved to aotity. On 28 September
1997, she had been subjected to a violent assputidm who had wanted to know
where the appellant was. She had received a leithra coffin drawn on it. In
November and December 1997, she had received teieptalls and requests about
the whereabouts of the appellant. The family hdwae again been attacked and, this
time, vandalised. The word “FARC” had been spragedthe walls. In January
1998, she had received a telephone call that seeaviae killed as their chief was in
prison. She had then fled Colombia.

The Secretary of State did not appeal the Adjuditatasylum decision in favour of
the appellant's daughter. And, by a decision latfe2d" November 2000, granted her
refugee status, with its attendant internatiorgitts. In 2003 she was granted British
citizenship.



In the meantime, the Secretary of State, in Ju§02®ad also refused to grant the
appellant leave to enter or to grant him asylum.Séptember 2005, after a long and
tangled procedural history, the matter reachedfieby way of a reconsideration.

It is plain from the story thus far, that the aattsuof the appellant and his daughter in
their respective applications for asylum and in ¢welence each gave in support of
the other’s appeal were mutually supportive, bapehding essentially upon the truth
of the appellant’s account of having had to fledo@Wia for fear of what FARC
would do to him if he remained there.

At the hearing of the appellant’'s appeal before #i€ in September 2005 the
Secretary of State specifically sought to undernhisecredibility by adducing a copy
of a record of an interview of him on "lMay 1997 in the course of his own
application for asylum, a record demonstrating mi@tanconsistencies with the
account he had later given in support of his daerghsuccessful appeal in 2000. The
Secretary of State maintained that it was “new empelling” evidence that could
not have been placed before the Adjudicator ireippeal.

The appellant, on the other hand, sought to rebnupe grant of refugee status to his
daughter and the findings of the Adjudicator ashéo credibility in her successful
appeal. He maintained that those findings boudARl in his appeal unless the
Secretary of State could show that they were freudly obtained. However, he did
not suggest that the Adjudicator’s findings ashis credibility in his daughter’s
appeal were similarly binding on the AIT.

The AIT’s determination

10.

11.

The AIT dismissed the appellant’'s appeal on asybmounds. In doing so, they
rejected the plea of res judicata or issue estogednced by the appellant in respect
of his daughter’s evidence in her appeal. In dssing his appeal they stated that they
were not bound by the findings and outcome in ippeal, even though her claim had
relied heavily on the evidence of the appellantheil role, they stated, was to
consider the matter on the material before theriuding the Adjudicator’s findings
in the daughter’s appeal and the appellant’s ptevinconsistent account recorded in
his May 1997 interview. Their stated approach thas they should only depart from
that Adjudicator’s findings on the basis of “newdacompelling evidence” not before
him — very close to dadd v Marshallapproach. They regarded the May 1997
interview record of the appellant as “new” in tlense that it arose in the course of
his application for asylum, and, as they considered)/dnot properly have been put
before the Adjudicator in his daughter's later ape And they considered it
“compelling” in the inconsistencies that it demoattd between the account he had
given in interview in support of his own applicatifor asylum and that which he
gave in his daughter’s and his appeals. They falgnd material inconsistencies in
the daughter’s evidence to them.

In adopting that approach, the AIT had the benefitguidance given by the
Immigration Appeal Tribunal inDevaseelan v SSHIR003] Imm AR 1, to
adjudicators hearing “second appeals” concerniegsttme applicant raising the same
or similar issues. The guidance included, in paxalyg 39 (1) and (4) of the
Tribunal’'s determination, how a “second” adjudicatbould approach evidence as to
matters that could have been, but were not, béfaréfirst” adjudicator:



12.

“(1) The first adjudicator’s determination showalldvaysbe the
starting-point. It is the authoritative assessmeift the
appellant’s status at the time it was made. ...”

“(4). “Facts personal to the appellant that weré brought to
the attention of the first adjudicator, althougheythwere
relevant to the issues before him, should be tdeste the
second adjudicator with the greatest circumspectioAn
appellant who seeks, in a later appeal, to addheoavailable
facts in an effort to obtain a more favourable onote is
properly regarded with suspicion from the pointcoédibility.

It must also be borne in mind that the firstualifator's
determination was made at a time closer to thetsvateged
and in terms of both fact-finding and general doéiy
assessment would tend to have the advantage.hisareason,
the adduction of such facts shouhdt usuallylead to any
reconsideration of the conclusions reached by thet f
adjudicator.”

The AIT appeared to have some reservation as tagpkcability of that guidance to
the circumstances of this case, because it wasamggcond appeal by the same
applicant. Nevertheless, they approached theisdecvery much alon@evaseelan
lines, setting themselves, as | have indicate@latively rigorous test for departing,
to the extent that they did, from the acceptancéhieyAdjudicator in the daughter’s
appeal of her evidence and that of the appellanhen support. This is how, in
paragraphs 35 and 36 of their determination, tleajtdvith the appellant’s case:

“35. We find that this principle [Res Judicatajedanot apply
to the appellant’'s case. It cannot be argued thetause his
daughter’'s appeal was successful (even thoughietdren her
father’'s alleged problems), the findings in thapegd must be
accepted by us in our consideration of the appedlappeal.

36. We find that the Adjudicator’s determinatianane piece
of the evidence before us which must be assessed alith
the rest of the evidence, oral and documentaryeeid. We
find that had the appellant’'s appeal already beearch and
determined, and had this been a further appeahapsron
human rights, our starting point would have beemt th
determination as perDevaseelan 2002 UKIAT00702.
However the determination of the Adjudicator plabefbre us,
and relied upon by the appellantlates to his daughter and
not to him. We accept that her claim has relied heavily upon
the appellant’'s and we also note that he was cabea witness
at her hearing and that both he and his daughtez feend to
be credible by the Adjudicator. We do not accéptvever,
that that decision binds us in any way. Our datioimake our
own assessment of the evidence before us, to atkess
evidence of both the appellant and his daughtert@amoonsider
their evidence in the context of the objective aiton in



Colombia. It is also a fact of course that the usilfator who
allowed Maria’s appealdid not have before him all the
evidence that we did

13. As to the “newness” of the evidence, the AIT statgdparagraph 37 of their
determination:

“37. ... We are prepared to accept ... that new amdpelling
evidence is required before an Adjudicator’'s figdincan be
‘set aside’. We find that there is new evidenci®teeus and by
this we mean evidence that was not before the quesvi
Adjudicator. ... We have had the opportunity to sidar the
appellant’s interview record, second witness statdm
documents adduced in support of his claim relatimgthe
alleged injuries sustained, and oral evidence. eNafrthis was
before the previous Adjudicator and we therefonel tihat it is
new evidence and that we are entitled to constdarreaching
our decision. ... We also find that it would havesibenost
inappropriate for the Secretary of State to haveueed the
appellant’s interview record as evidence in his giaer’s
appeal as suggested by Mr O’Callaghan. Asylumiegibns
are made in confidence and the interviews conduetid
applicants are confidential to that particular amgilon. It
would have been a breach of confidentiality for §eeretary of
State to have used evidence adduced by one asgekersin a
case of another unless he had permission do saul®&lthe
representatives have wanted the appellant’s irgervecord to
form part of the evidence in Maria’s appeal it wbbhbve been
for them to submit it, not for the Secretary oft8ta

14.  As to the compelling nature of the evidence, th&,Alfter identifying and reviewing
in great detail, in paragraphs 41 to 53 of theteduination, a host of inconsistencies
in the appellant’s two accounts and when considagainst the objective and other
evidence including that of his daughter, summartbed conclusion at paragraphs 54
to 56 as follows:

“54. We find that the inconsistencies ... are cornpgland as
such as find that there is both new and compekiniglence
before us. We find that we are able to make oun ow
assessment of all the evidence before us, moshiahwvas not
before the other Adjudicator, without being boundany way
by his findings.

55. We note that the two main incidents whichAldgudicator
relied upon to allow Maria’s appeal were the vergidents no
longer relied upon by the appellant for his appe#e also
note that although the evidence to that Adjudicatas that
following the appellant’s resignation from the peliforce a
number of further incidents occurred ..¥we have been given
details of only one in April 1997. We note thaé thppellant
and his daughter gave oral evidence on differetésdand that



no reasons are given as to why Mr Ocampo was feartze
credible. ...

56. Having considered all the oral and documengargence
as a whole and having placed it in the contexthef country
information, we find neither the appellant nor besughter to
be credible withnesses. Whilst we accept that gpebant was
a policeman and that as such he may well have batk s
problems, we find that he has embellished these tlier
purposes of his asylum application. We find there serious
difficulties with his evidence, as will be apparendm the
problems detailed above, and we also find thatethare
difficulties with the evidence given by his daughte The
documents he adduced, which are photocopies oalg hot
assisted his claim and indeed have contradictets par it.
Having considered them as part of the whole, wenalofind
them to be reliable. ...”

The submissions

15.

16.

17.

Mr Declan O’Callaghan, on behalf of the appellams sought to rely upores
judicata and cognate principles in respect of the daughtefugee status as a result
of the Adjudicator’s acceptance of her evidence andonsequence, allowance of her
appeal. His argument ran thus. The holder of thus, by definition, possesses a
well-founded fear of persecution and requires magional protection as from the date
of decision. The holder — here the appellant’sgtiéer — must be treated as having
been truthful with regard to such fear. Her asylappeal was considered by an
appropriate tribunal, which gave a final, judictidtermination. The Adjudicator, in
reaching that determination, found her to be aibltedwitness. His unappealed
decision is a decision irem, and, therefore, unless impeached in an approptatg
and not obtained by fraud or collusion, is conalasevidence for or against all
persons, whether parties, privies or strangerdantatters actually decided.

It followed from those propositions, Mr O’Callaghasubmitted: 1) that the

Adjudicator’s determination of the appellant’s datey’s appeal in 2000 is conclusive
evidence of the fact that she had been persecytedebFARC guerrillas searching
for her father and that they had threatened tohah; and 2) given the inextricable
binding up of the daughter's and the appellantspeetive claims for asylum, the
Secretary of State has sought to undermine hist garrefugee status to her
consequent on the findings of the Adjudicator bgliemging her credibility in the

appellant’s appeal to the AIT.

As to the Secretary of State’s reliance, in paldicuon the record of the appellant’s
interview on his own application for asylum in M&a997 as “new and compelling”

evidence which was not available to the Adjudicaitor2000, Mr O’Callaghan

maintained that it was an abuse of process. ltuaedl, he said, to a collateral attack
on the Adjudicator's decision and the consequemintgiof refugee status to the
daughter. He submitted that the Secretary of Stadelld be estopped from mounting
such a collateral challenge, in the absence offgybfraud by her on fresh evidence
discoverable with reasonable diligence at the tohdwer appeal, relying upon the



18.

19.

20.

21.

decision of the House of Lords fbwens Bank Ltd v Braccd992] 2 AC 443, in
particular Lord Bridge’s identification, at 483E-Gf,the common law rule that:

“the unsuccessful party who has been sued to judgmenot
permitted to challenge that judgment on the grotvad it was
obtained by fraud unless he is able to prove ttaatdf by fresh
evidence which was not available to him and cowt rave
been discovered with reasonable diligence befargutigment
was delivered.”

Mr O’Callaghan also referred the Court to a deteation of the Immigration Appeal
Tribunal in TK (Consideration of Prior Determination — Directi®) Georgia2004]
UKIAT 00149, not directly considering Lord Bridgefsrmulation, but which, he
maintained, was consistent with it. In that caskich concerned an appeal by a
woman against refusal of asylum where there had hgwevious unsuccessful appeal
by her husband on much the same evidence, thenglilstated at paragraph 19 of the
determination:

. Unless some very good reason was advanced to the
contrary for example, compelling new evidence tovshhat

X’s evidence (which originally had been disbelievadas
mistakenly appraised by the original Adjudicator,flidure
Adjudicator is, in the Tribunal’'s view, not meregntitled to
read the Determination in X's case but also to ttieaas
determinative as to X’s account.”

In the light of those authorities, Mr O’Callagharbsitted that the Secretary of State
could not go behind the daughter’'s evidence in dmveal when considering her
evidence and that of the appellant in his appeldssnthere was “new”, as well as
compelling evidence. He maintained that the AlDrgly found that the May 1997
interview record of the appellant was “new” evidemaerely because it had not been
placed before the Adjudicator in the daughter'seabpp The test as to whether the
evidence is “new”, he said, is whether the Secyetlr State could not, with
reasonable diligence, have made it available tAthjedicator before he delivered his
decision in the daughter’s appeal. He maintaired there had been a failure of
reasonable diligence here, especially having regardhe following circumstances.
First, the Adjudicator, before considering the d#edgs appeal, had granted the
Secretary of State’s representative a month’s adjpoant to enable him to prepare
himself for cross-examination of the appellant,stigiving the Secretary of State an
opportunity to identify all the material in his mession relevant to that task.
Secondly, there was no rule of law requiring ther8@ary of State to treat the
interview record of the appellant as confident@hts application and thus unusable
in the daughter’s appeal.

Mr O’Callaghan maintained, therefore, that the Alfiould have proceeded on the
basis that the daughter was credible with regarthéoevents she claimed to have
experienced after the father had left Colombia, élgithat she had been put in fear of
her life by supporters of FARC seeking to find fagher.

Miss Nicola Greaney, on behalf of the Secretarpiaite, relied on the reasoning of
the AIT in dismissing the appellant’'s appeal, ag,a preliminary point, relied on



their unappealed contingent finding that, evemé appellant had had a well-founded
fear of persecution in Colombia, there was no nealie likelihood of persecution if
he was returned, and, in any event, there wassmmalle likelihood of sufficiency of
protection for him there.

22.  With regard to the appellant’s reliance upes judicataand cognate principledliss
Greaney made three free-standing submissions:

) if such principles applied to public law claimseta was flexibility in their
application in that they could be departed from mghibe interests of justice
required, and that justice required it in this case

i) section 96 of the Nationality, Immigration and Asyl Act 2002, which does
not govern the appeal, specifically providing fadgrescribing the extent to
which there could be re-litigation in asylum andman rights appeals, by
analogy arguably supported an inference that Pael did not intend
principles ofres judicataor issue estoppdb apply to appeals in this context;
and

i) the AIT’s approach was consistent with tBbevaseelanguidelines, which
have been approved by this CourtDjebbar v SSHOJ2004] EWCA 804,
[2004] INLR 466, at paras 30, 31 and 40, as seasjiractical guidance, not
incorporating any principle ofes judicataor issue estoppeland providing
suitable flexibility of approach to ensure consiste of approach while doing
justice in each individual case.

23. Under any of those approaches, Miss Greaney sudamithe AIT did not err in
holding that it was not bound by the Adjudicatofisding of credibility of the
appellant’s daughter in her appeal, and was fremtsider her credibility along with
that of her father on his appeal in the light ofvrend compelling evidence indicating
the contrary.

Conclusions

24. In my view, it is at the very least doubtful whathlke principles ofes judicataor
issue estoppehave any application, certainly in their full rigpuo appeals before
immigration tribunals, any more than they do tocassive claims for judicial review;
see e.gR v Secretary of State for the Environment, ex gkHay LB(1984] 1 WLR
592; and R(Munjaz)Mersey Care NHS Trust & Oi003] 3 WLR 1507, CA, per
Hale LJ, as she then was, giving the judgment ®fCGburt at paras 78 and 79, while
allowing for the possibility in appropriate circutasces of abuse of process as a
means of preventing the re-opening of a matterd #e recent approach of the Court
of Appeal inE & R v Secretary of State for the Home Departni2o®4] EWCA Civ
49; [2004] INLR 268, was to treatdd v Marshall principles as starting points, with
a discretion to depart from them in exceptionatwinstances; see per Carnwath LJ,
giving the judgment of the Court at para 82. Dwvaseelan guidelines) their
application to fact finding by successive immigpatitribunals, represent much the
same approach, as Judge LJ, as he then was, ghengidgment of the Court in
Djebbar,indicated in approving thBevaseelamuidelines:



25.

26.

“28. ... The second application is a fresh appiicat
requiring proper consideration on such merits amay enjoy,
approaching the issues contemporaneously. Althatgk

indeed a ‘fresh’ application, a second or subsegaplication
is not and is not deemed to be a first applicateond it is not
properly to be treated as if it were. Re-litigatiof issues
which have already been resolved is contrary to ghblic

interest, and nothing in the process suggests ttmatfirst
application should or must automatically be treatas
irrelevant to second applications arising in cd@sthose with
which we are presently concerned. If the firstlimagion may
be relevant, then the extent of its possible relegaand the
proper approach to it should be addressed as aematt
principle. That is what the [Devaseelan] guidapagported to
provide.”.

In my view, theDeevaseelan guidelinese as relevant to cases like the present where
the parties involved are not the same but thesenmaterial overlap of evidence, as the
Immigration Appeal Tribunal observed K Georgia, at paragraph 21 of their
determination. Clearly, the guidance may need tatiap according to the nature of
the new evidence, the circumstances in which it giasn or not given in the earlier
proceeding and its materiality to securing a jugtome in the second appeal along
with consistency in the maintenance of firm immigma control. It should also be
borne in mind, as Hooper LJ pointed out in the sewf counsel’s submissions, that
admission of new evidence may, as a matter of dasnoperate for, as well as
against, a claimant for asylum. In immigration teed, as in other areas of public law
affecting individuals, public policy interests afmfiness, consistency and due process
may have to be tempered with considerations ofiégis in particular circumstances.

Accordingly, in my view, the AIT rightly rejected ng application in the
circumstances of this case of the strict principieses judicataor issue estoppednd,
with them, the contention that they could only takeount of, and rely upon, the new
evidence if the dishonesty of the appellant had brexn previously establishable.
Equally untenable, in my view, was Mr O’Callagharésourse, in his submissions to
this Court to the suggestions: 1) that the AIT,aicting as it did, in some way
interfered with the daughter’s status as a refugequired as a result of the
Adjudicator’s finding in her favour; and/or 2) tihat finding was a judgmeint rem

so as to render by implication his acceptance ofehi@lence, and effectively that of
the appellant in the same proceeding, as condusfivts effect against all persons
including the Secretary of State in the appellaappeal. The daughter’s status as a
refugee is not affected by any finding in reliamcenew and cogent evidence that the
appellant lyingly supported her in her successiylesl against refusal of asylum. To
the extent that it may reflect on the credibilifyher evidence in her appeal and in the
appellant’s appeal, it has no effect at all ondtatus as a refugee. And, as | have said
and Mr O’Callaghan has acknowledged, any findingtlué Adjudicator in the
daughter’s appeal in reliance upon the appellawidence, cannot, as a matteres
judicata or issue estoppebr, under the principles dfadd v Marshall,be binding
against him.



27.

28.

29.

30.

31.

32.

So, what is left, save to judge the matter as driaimess and maintenance of proper
immigration control, along the lines Bfevaseelad Mr O’Callaghan did not pray in
aid fairness or justice as a reason for disreggrthe new evidence. He cannot and
does not challenge the AIT’s finding that the afgp#llied in his account of what
caused him to seek asylum here. His acceptantefttize appellant cannot succeed
on hisres judicata/statusarguments, he cannot overcome the materiality ef th
inconsistencies thrown up by the new evidencenishascapable acknowledgement
that justice or fairness would not be served byvelhg this appeal.

The same goes for Mr O’Callaghan’s challenge to“tieavness” of the evidence on
the basis - which may be technically correct - thhatloes not meet theadd v
Marshall requirement that it could not, with reasonablegditice, have been put
before the Adjudicator in the daughter’'s appealowever, | should not leave that
aspect without expressing reservations about tAesAksort to confidentiality of the
appellant’s interview record as a reason for itbeihg available to the Adjudicator in
the daughter’s appeal. If he gave an accountppa of his own application which,
if the Secretary of State’s representatives haah lagext to it at the time, would have
been material to his credibility as a witness indggpeal, | do not see why it could not
have been put to him when giving evidence on higgtter's appeal arising
essentially and substantially out of the same @difacts. However, it was not put to
him then, and it is plain that if it had been, @wld have damaged rather than assisted
his daughter's case as well as his credibility a& dwn part of the story in her
support.

In the circumstances, it is my view that, as a emaif common-sense and fairness, the
AIT rightly took into account what Mr O’Callagharas acknowledged to be material
inconsistencies in the appellant’s two accounts,scond of which was not before
the Adjudicator in his daughter’s appeal and whagically, legally and fairly affects
the final outcome of his appeal. Reliance by tleer&ary of State on the new
evidence is not a collateral attack on her refugi¢us or otherwise an abuse of
process. It also follows, in my view, that the Adild not, in the circumstances, need
to go as far as they did in th@dd v Marshalldirection to justify their reception of
the “new” compelling evidence. They had sufficid¢lexibility of the Devaseelan
kind to take the decision it did regardless of t@tsideration. Such an approach, as
Miss Greaney submitted, has proper regard for th@i@interest, as well as that of
individual applicants for asylum, in giving effeict a consistent and fair immigration
policy of according, so far as possible, such stainly to those who satisfy the
criteria for it.

| should add, for the record, that | have considebeit not found helpful on the facts
of this case, the unreported decision of this CaurR(Otshudi) v SSH[)2004]
EWCA Civ 893.

In the circumstances, it is not necessary for medéal with Miss Greaney’'s
“preliminary point” as to risk of persecution and&ufficiency of protection in the
event of the appellant’s return to Colombia, updmclv the Tribunal would have
found for the Secretary of State if it had found fiem on the main issue. In any
event, the appellant has not sought permissionpfea against those contingent
findings.

Accordingly, I would dismiss the appeal.



Lord Justice Rix:
33. |l agree.
Lord Justice Hooper:

34. lalso agree.




