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Carnwath LJ:
Background

1. The claimant, who is now 34, is a citizen of thd&eon. She arrived in this country
in December 2004 with her son, born in July 1998lowing refusal of her claim for
asylum, directions for removal were given in Febyu2005. She appealed on both
asylum and human rights grounds. The appeal wastegj on 18 June 2005 by a
single immigration judge (Mr C Deavin), and thatideon was confirmed, following
an order for reconsideration, on"2&ovember 2005 by a panel chaired by Mr Mark
Ockelton, Deputy President (“the Panel”). Permissto appeal was granted by
Buxton LJ on one ground only (Article 8). Applicats to renew on two other
grounds (Article 14 and Refugee Convention) are héfore us.

The AIT decision

2. The AIT Panel were willing to take her personaldevice “at its highest”. They
summarised her “central assertions”:

“She says that her husband married her only becatiser

father's money and that he did not want childrefheir son
was born in 1996, and her husband sought to abuuoctto

Saudi Arabia immediately after the birth. He fdilan that

endeavour and subsequently subjected her to vielefdhe
most extreme kind. She obtained a divorce fromIghamic

court and was awarded custody of her son untilskexenth
birthday. She says (and this is supported by #port on
Islamic law in Lebanon) that after that date sheuldose

custody: her husband or his relatives will havegat to it.

Because she did not want to be bound by that rulavg she
arranged to leave Lebanon on false documents,gaién son
with her. She says that she is, as a result, $dagthe offence
of kidnapping and that she is accordingly at risKkldreatment

in prison and, she suggests, death. She furthenglthat she
would be the subject of discrimination in legal ggedings for
custody. She further claims that her separatidmeofson from
her, albeit in accordance with Islamic law as agapliin

Lebanon, is contrary to her human rights.” (para 3)

They noted that the son had made no separate dtaiming accepted that his claim
was dependent on that of his mother, and that ¢lceefary of State would not remove
one of them to Lebanon without the other.

3. The contention that, if returned to the Lebanom, wbuld automatically lose custody
of her child, was not in dispute. The only relevamtdence was in the form of a
written report by Kristine Uhlman, an expert inalslic law and customs relating to
marriage, divorce and child custody. She confirntleat, in accordance with the
principle of Islamic law that “the male is seentlas leader of the family unit”, legal
custody of a child lies with the father. In recdgm of “the infant’s need for female
care” physical custody is given to the mother utiié age of custodial transfer,
generally set at the age of seven, but thereadt@arts automatically to the father.
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4. It was clear from her evidence that in the Lebamesets there would be no room for
the exercise of judicial discretion in respect uétody:

“The Lebanese judiciary is generally impartial andependent
except in the application of Shari'a law as it tefato the
custody of the child after the age of custodiahsfar — it is
predetermined that in the absence of the apprdvhleochild’s

father to allow the mother to retain custody, cdgtas

transferred to the father or the father’'s extenfdadily at the
age of custodial transfer.

A mother generally has a right to physical, nolegustody of
her child until the child reaches the age of cusidadansfer, at
which time the child is returned to the physicastodly of the
child’s father or the father’s family. The fathaivays retains
legal custody and the right to determine where dhiéd will
live and whether the mother may travel with thdcchiUnder
Shari'a, a father is the natural guardiaa (valey of his
children’s persons and property, and some jurigmist may
also give the child’s paternal grandfather joinaiglianship. In
all instances, a child’s paternal grandfather ssdri her natural
guardian after the father. Under the law of Lebanon
guardianship passes to the next relative on theerfat side if
the father and paternal grandfather are unable cio as
guardian....

. even if the courts were to find the father umft a parent
due to past finding of his unacceptable moral segl the
child would be passed to the paternal grandfathemale
member of the extended paternal family...”

5. Of the claimant’s prospects of maintaining contath her child if returned to the
Lebanon her evidence was less clearcut:

“If (the claimant) were to return to Lebanon, theld's father,

paternal grandfather, or other male member of titeneled
paternal family would retain legal custody of theld and (the
claimant) may, or may not, be allowed visitatiokVhile the

parent with physical custody cannot be compelledeiod the
child to the other parent’s residence for visiesntust bring the
child to a place where the other parent can seectiid if

ordered by the court... If a custody hearing werbee held
in Lebanon it would not address custody but woutsintikely

be to determine the appropriateness of allowing @aimant)
access to the child during supervised visits, under
circumstances would custody remain with the mothér...

6. The single judge felt able to infer that “thereeigery likelihood that she will be
allowed visitation rights”. The basis for this igstrclear to me, but it is unnecessary to
explore the point. The Panel simply observed:
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“We cannot see that it would be right to say onlibsis of the
information before us that the Appellant would rsate her
child again.”

For the purposes of the present appeal, as | uaderst, Miss Webber accepts that
the claimant has not established to the necessangard that she would not obtain
visitation rights. Accordingly, her case standsfalls on the apparently certain
prospect of loss of custody of her child.

7. The Panel dealt shortly with the claim under théduBee Convention, which they
summarised as being:

“... to the effect that any ill-treatment of the Aplpat on her
return to Lebanon would be for the Convention reasd
membership of a particular social group, that isdag women
in Lebanon. This argument is based on selecte@sess from
a very large bundle, which are said to establigtt tthere is
clearly no regard for a woman'’s rights in Lebariori

In the Panel's view the country evidence came “ren@hnear establishing that
proposition”, and was “a world away” from the fagtsShahandIslam[1999] 2 AC
629 (in which the House of Lords upheld the asyklaims of two women, on the
grounds of lack of effective legal protection agaimarital violence in Pakistan):

“Muslims in Lebanon are governed, in family mattelsy
Muslim law. The fact that the rules of Muslim |laperate in a
way which some Western societies might regard as
discriminatory does not show that all women areridegd of
standing before the law. On the contrary: thedlapnt’'s own
claimed history demonstrates that she has beentaldbtain
relief from the courts.”

8. As to the Human Rights claim, they noted that tleisted on Article 8 alone. They
observed:

. it is not easy to see that this Tribunal shotdke it upon
itself to pass judgment on the general law of a@motlountry
save in exceptional circumstances.”

Having noted that the complaint was not of anyaactor inaction by the UK
Government, but of the possible actions of the bheka authorities if she were
returned, they continued:

“11. The law in these circumstances is well essdlgld. It is to
be found in the decisions of the House of LordsRewgar
[2004] UKHL 27, andUllah [2004] UKHL 26, [2004] Imm AR
419. The Appellant can only succeed if she camwsthat the
country to which she returns has a flagrant discedar the
rights protected by Article 8.
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12. On the material before us, that is clearlysmwt There is a
judicial system, to which the Appellant has acceBge system
of family law to which she, by her religion, is gedt, is one
which in this respect she does not like: but tas not permit
her to choose the law of another country, nor dopermit us
to say that it is a system to which nobody shoe@dilbject. As
a result, we cannot say that the removal of theeNapt and
her son to Lebanon would itself constitute a brezfdhe rights
they have under Article 8 while they remain in jhesdiction
of this country. After their removal, they simgiave no such
rights: they are subject to the law of their ovautry, which
is not a party to the European Convention on HuRights.”

9. No specific case having been made under Article 3,dhey dealt shortly with the
suggested risks of maltreatment by the husbanafpibsecution for kidnapping:

“There is no reason to suppose that the Appelkanbt entitled
to the protection of the law in respect of any cksaby her
husband, whom she had indeed not seen for soms pefore
her departure for the United Kingdom. There isd¢f@e no
real risk from him. If the Appellant is subject twiminal

proceedings for kidnapping, she may possibly sery@ison
sentence. We were not asked to find, and we woatdchave
found, that that risk of itself could cause the tddiKingdom to
be in breach of her rights under Article 3 by ratng her. We
should, however, observe that our conclusions ditlar2 and
Article 3 to an extent support the conclusion wached on the
refugee claim: even if any ill-treatment that shay receive on
return had been for a Convention reason, there mloieseem to
be any real risk that she would be subject to stedtment as
might amount to persecution. ” (para 17)

The issues in the appeal

10. Miss Webber's overall case was put succinctly awodvgrfully in her skeleton
argument:

“Removing a child from the mother’'s custody for tkele
reason of her sex, without regard to the interestshes or
welfare of either mother or child, constitutes agfant denial
of rights to equal treatment in the enjoyment ofe th
‘elementary’ right to care for one's own child and
corresponding right of the child to be cared forhiisymother.

Such a flagrant denial of fundamental rights...

() engages the United Kingdom’s obligations undiee
Human Rights Convention and renders the forcibtermeof
mother and child to Lebanon disproportionate to the
legitimate aims entailed in immigration control;



Judgment Approved by the court for handing down EB (Lebanon 7 (Ip20.11.06)
(subject to editorial corrections)

(i) constitutes persecution, alone or togetherhwihe
likelihood of imprisonment of a mother who actshireach
of such a measure.”

11. In that formulation (as so often) the human rightsd asylum issues overlap.
Although permission to appeal was limited to Agid, it is convenient to consider
the human rights issues together, before dealiiny wuestions of permission to
appeal, and any separate issues under the Refuyeei@ion.

The law
12.  Article 8 of the Convention provides:

“1. Everyone has the right to respect for his gevand family
life, his home and his correspondence.

2.. There shall be no interference by a public @iy with the
exercise of this right except such as is in acamwdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety or the economidliveing of
the country, for the prevention of disorder or ajnior the
protection of health or morals, or for the protestof the rights
and freedoms of others.”

13.  Article 14 provides:

“The enjoyment of the rights and freedoms sethfart this
Convention shall be secured without discriminatmm any
ground such as sex, race, colour, language, raligiolitical or
other opinion, national or social origin, assocatiwith a
national minority, property, birth or other status.

14. We have been referred to a number of English araklgburg authorities. However,
for the purpose of the issues in the case | thirksufficient to refer to four.

15. Itis common ground that the relevant test for@eign case” is that set out by Lord
Bingham inUllah (a case under Article 9). He explained the disiomc between
“domestic” and “foreign” cases:

“9. Domestic cases as | have defined them are to be
distinguished from cases in which it is not claintieat the state
complained of has violated or will violate the apaht's
Convention rights within its own territory but inhich it is
claimed that the conduct of the state in removipgson from
its territory (whether by expulsion or extraditiot another
territory will lead to a violation of the person®onvention
rights in that other territory. | call these "fayei cases",
acknowledging that the description is imperfechcsi even a
foreign case assumes an exercise of power bydke affecting
a person physically present within its territory...”
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16. Having reviewed the Strasbourg case-law, he sunseththe approach adopted under
the earlier articles:

“24. While the Strasbourg jurisprudence does naclpde
reliance on articles other than article 3 as a mgidior resisting
extradition or expulsion, it makes it quite clehatt successful
reliance demands presentation of a very strong ¢aselation

to article 3, it is necessary to show strong greuiad believing
that the person, if returned, faces a real riskeahg subjected
to torture or to inhuman or degrading treatmenpumishment:
Soering paragraph 91Cruz Varas paragraph 69Yilvarajah,
paragraph 103. IiDehwari paragraph 61 (see paragraph 13
above) the Commission doubted whether a real risls w
enough to resist removal under article 2, sugggdivat the
loss of life must be shown to be a "near-certaintyhere
reliance is placed on article 6 it must be showat tn person
has suffered or risks suffering a flagrant denfah dair trial in
the receiving stateSoering paragraph 113 (see paragraph 10
above);Drodz paragraph 11Einhorn paragraph 32Razaghi

v SwedenTomic v United KingdomSuccessful reliance on
article 5 would have to meet no less exacting &'tes

17.  Against that background he explained the correptagh to articles 8 and 9:

“The lack of success of applicants relying on &8, 5 and 6
before the Strasbourg court highlights the diffigudf meeting
the stringent test which that court imposes. Tihifscdlty will
not be less where reliance is placed on articleb s1$ 8 or 9,
which provide for the striking of a balance betwées right of
the individual and the wider interests of the comityueven in
a case where a serious interference is shown. i§hi®ot a
balance which the Strasbourg court ought ordinaailgtrike in
the first instance, nor is it a balance which tbatirt is well
placed to assess in the absence of representabpnthe
receiving state whose laws, institutions or pradiare the
subject of criticism. On the other hand, the remgwstate will
always have what will usually be strong groundsjistifying
its own conduct: the great importance of operafing and
orderly immigration control in an expulsion casbe tgreat
desirability of honouring extradition treaties madeh other
states. The correct approach in cases involvindjfiaarights
such as those under articles 8 and 9 is in my opithat
indicated by the Immigration Appeal Tribunal (Mr K@ G
Ockelton, deputy president, Mr Allen and Mr Mouldlen
Devaseelan v Secretary of State for the Home Deyeant
[2002] IAT 702, [2003] Imm AR 1, paragraph 111:”

"The reason why flagrant denial or gross violatisrto be
taken into account is that it is only in such aecawhere the
right will be completely denied or nullified in tltkestination
country - that it can be said that removal will dole the
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18.

19.

20.

treaty obligations of the signatory state howevieose
obligations might be interpreted or whatever mightsaid
by or on behalf of the destination state".”

Both parties before us rely on the test as themadtated by the AIT (presided over
as in the present case by Mr Ockelton). For easefefence | shall call this “the
Devaseelan formula”.

Lord Steyn spoke of the “high threshold” which wibuieed to be satisfied in all
cases:

“It will be necessary to establish at least a resi of a flagrant
violation of the very essence of the right befotleeo articles
could become engaged.” (para 50)

It is apparent from the preceding paragraphs teatelgarded this test as applicable
not only under article 8, but also under what h#edathe “cluster of qualified
guarantees” comprising articles 9-11 and 14.

Further guidance on the word “flagrant” is to barid in the speech of Lord Carswell
(which also had majority support):

“69. The adjective "flagrant” has been repeatedmany
statements where the Court has kept open the ppagsdf
engagement of articles of the Convention other Hréinle 3, a
number of which are enumerated in paragraph 2Heobpinion
of Lord Bingham of Cornhill in the present app&die concept
of a flagrant breach or violation may not alwaysdaesy for
domestic courts to apply - one is put in mind & thfficulties
which they have had in applying that of gross rgggice - but

it seems to me that it was well expressed by thmigration
Appeal Tribunal inDevaseelan v Secretary of State for the
Home Departmeri003] Imm AR 1 at p 34, para 111, when it
applied the criterion that the right in question ukb be
completely denied or nullified in the destinatioouatry. This
would harmonise with the concept of a fundamentakth,
with which courts in this jurisdiction are familiar

On the facts of the case, assuming article 9 terigaged, he did not consider that the
appellants came within “the possible parametera @ihgrant, gross or fundamental
breach of that article”.

The facts ofUllah were very different from those of the present c&®ewere those
of Razgar[2004] UKHL 368,the Article 8 case decided at the same timé&Jlésh.
However, it is helpful to note Baroness Hale’s fatation of the distinction between
domestic and foreign cases:

“Another way of putting this distinction is that idomestic
cases the contracting state is directly respondi@eause of its
own act or omission, for the breach of Conventimts. In

foreign cases, the contracting state is not diye@bponsible:
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21.

22.

23.

its responsibility is engaged because of the riskl that its
conduct in expelling the person will lead to a grasvasion of
his most fundamental human rights.” (p 41)

She also referred to the acceptance in the Straghaotsprudence of “the state’s
obligation to take positive steps to enable fartfly to develop between parent and
child” (recognised since the “ground-breaking deciof Marckx v Belgiun{1979) 2
EHRR 330), and of “the elementary human right, rigkt to care for your children”
(para 53).

Closer on the facts to the present case, althougtierua different statutory
jurisdiction, wasRe J (a Child)}2005] UKHL 40. That concerned a family judge’s
decision to refuse an application by the fatheiSasdi national, to order the return of
a child to Saudi Arabia, because of the possiblesequences under Sharia law of
allegations made by him against the mother. Baohtzde gave the leading speech.
The issue of principle was the proper approactppieations for the summary return
of children to countries which are not partiesiie Hague Convention on the Civil
Aspects of International Child Abduction. As sh@laned:

“The Convention is widely regarded as a great ssce
particularly in combating the paradigm case whishauthors
had in mind: the child who was living with one patréut
snatched or spirited away by the other.... Obvioushe
cultures and legal systems of the Contracting Stai# differ
widely from one another. All are prepared to acctyse
differences for the sake of the reciprocal benefitsich
membership can bring. But one group of States msgicuous
by its absence. These are States which adopt some df
Shariah law.” (para 21)

The issue, in summary, was whether the court showldaccordance with its
traditional role, have regard to the “the welfark tbe child as its paramount
consideration”, or whether that approach shouldhbdified in some way, by analogy
with the Convention, and in the interests of in&tional collaboration. The House
affirmed the traditional approach. In the courséef speech (approved by the whole
House), Baroness Hale drew comparison with the hurnggots issues considered in
Ullah.

In order to see her comments in context, | willagtthe whole passage, highlighting
the parts most directly relevant to the preserdudision:

“Human rights

42. The fact remains that the unchallenged evideeftere the
trial judge was that the law in Saudi Arabia trefathers and
mothers differently and in significant respects itih@her is in a
less favourable position than the father. Undeclag 8 and 14
of the European Convention on Human Rights, théatrig

respect for family life is to be enjoyed withousdiimination
on grounds of sex. The Court of Appeal held, aa@4, that
the fact that the mother might experience in S@udbia what
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would be regarded here as breaches of her Conwengbts
did not render the English court in breach of thoghts if it
returned F to Saudi Arabia. In reaching that cosiolu the
Court relied principally on the decision of the @oof Appeal
in R (Ullah) v Special Adjudicator.: our obligations were only
engaged if the likely treatment in another stateild@engage
the prohibition against torture and inhuman or ddarg
treatment or punishment in article 3 of the ConwentThis
House has since held that our obligations may bgaged
where there is a real risk of particularly flagrabteaches of
other articles in the foreign country This is not a case of
such a risk.In relation to article 8, however, a distinctioash
also been drawn between 'domestic' cases, wheamidyflife
established here may be disrupted by a forcednrétuanother
country, and 'foreign' cases, where the only breeahld take
place abroad: see Lord Bingham of Cornhill, at pafa 9. In
practice, this adds nothing to the welfare inquiopce it is
accepted that the strength of the child's connectith this
country, and the effect upon his parent here, alevant to
whether a summary return will be in his best indese

43. However, there is another way in which the anmghts
considerations might have been relevant. Article d20the
Hague Convention provides that:

"The return of the child under the provisions oficke 12
may be refused if this would not be permitted by th
fundamental principles of the requested Stateingjdb the
protection of human rights and fundamental freeddbms

44. This was not included in the provisions inavgted into
our law by the 1985 Act because at that time it icduave
been difficult to say what our fundamental prinegplelating to
the protection of human rights and fundamentaldoees were.
Now that we have incorporated the European Conwerntn
Human Rights, that is no longer a problem. Mr $étri
acknowledged that had the Human Rights Act 1998quled
rather than followed the 1985 Act there would h&esn no
reason not to incorporate article 20.

45. The importance of article 20 is that it asksether what
might happen in the foreign country would be peteditunder
those fundamental principles were it to happen .hgrdhus
goes further than the principle under consideratianUllah,
which asks whether it is a breach of this countppigations
to send a person away to a country where his hurigris
may be violated.) In this country, it would notdmzeptable to
distinguish automatically between father and motimetheir
relationship with their children. Non-discriminatiobetween
the sexes is a fundamental principle of our l&Vere article 20
of the Hague Convention to be incorporated, we wad
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25.

entitled, though not obliged, to decline to retarohild on that
ground alone. If we were, therefore, to be applyhmeyspirit of
the Hague Convention in a non-Convention casegthenuld
be no reason not to apply the whole of the HaguevE&ation,
including article 20. Any discrimination in the &agn country
which was contrary to article 14 of the ConventmnHuman
Rights would allow, but not require, the court &fuse to
return the child. This consideration serves tofcete the view
that the legal system in the foreign country caroetrrelevant
to the issue of summary return.”

Miss Webber relies on the unequivocal statementhen last paragraph that non-
discrimination between the sexes, in respect af teétionships with their children,

is “a fundamental principle of our law”. That is anportant step in her argument.
But it was said in respect of a legal requiremelnictv “goes further than the principle
under consideration iWllah”. At paragraph 43, Baroness Hale had emphasised th
requirement undedllah for there to he a real rigif a “particularly flagrant” breach,
stating that this was “not a case of such a rigkius, apparently, sending a child back
to a legal system which did not accept that “fundatal principle” was not thought
enough in itself to satisfy the “flagrancy” testt €urse, that was not an issue before
the House, and there appears to have been no anomé.

Turning to Strasbourg, Miss Webber relies on theugd-breaking” case dflarckx

v Belgium(1979) 2 EHRR 330. That concerned the Belgianitilagcy laws which
laid down special requirements for recognition afthers of illegitimate children, and
limited their capacity to bequeath property. Theu@deld that these requirements
breached Article 8, both on its own, and in configrc with Article 14. Having
confirmed that Article 8 “applies to the ‘familyfdi of the ‘illegitimate’ family as it
does to that of the ‘legitimate’ family”, and hagifound that there was a “real family
life” between the claimant and her daughter, thertcoonsidered the meaning of the
word “respect”:

“It remains to be ascertained what the "respeat'ttics family
life required of the Belgian legislature in each tbé areas
covered by the application.

By proclaiming in paragraph 1 the right to respkectfamily
life, Article 8 (art. 8-1) signifies firstly thathe State cannot
interfere with the exercise of that right otherwig®an in
accordance with the strict conditions set out irageaph 2 (art.
8-2). As the Court stated in th&eélgian Linguistit case, the
object of the Article is "essentially" that of pecting the
individual against arbitrary interference by the bl
authorities (judgment of 23 July 1968, Series A épp. 33,
para. 7). Nevertheless it does not merely compelState to
abstain from such interference: in addition to tprémarily
negative undertaking, there may be positive ohlbgat
inherent in an effective "respect"” for family life.

This means, amongst other things, that when thde Sta
determines in its domestic legal system the regipmicable to
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27.

certain family ties such as those between an um@damother
and her child, it must act in a manner calculatedliow those
concerned to lead a normal family life. As envishbg Article
8 (art. 8), respect for family life implies in patlar, in the
Court's view, the existence in domestic law of lesgdeguards
that render possible as from the moment of birth ¢hild's
integration in his family. In this connection, tistate has a
choice of various means, but a law that fails tosBathis
requirement violates paragraph 1 of Article 8 (&8¢fL) without
there being any call to examine it under paragraptart. 8-2).

Article 8 (art. 8) being therefore relevant to {h@sent case,
the Court has to review in detail each of the ajgypiis’
complaints in the light of this provision.” (empsadded)

Miss Webber relies on the emphasised words as sigowiat the requirement
expounded in that paragraph was treated as a fuerdam principle of the

Convention, from which there could be no derogatiowler Article 8(2). She also
points to the fact that, in subsequent paragrapés/j, the Court did in fact uphold
the claims of both mother and daughter under Azt&;l without any consideration of
Article 8(2). | note, however, that there is noerehce to any objective justification
being put forward by the Belgian Government undercke 8(2) (by contrast with its

arguments under Article 14 — see below).

The Court also considered the alleged violatiorAdicle 14 “taken in conjunction
with Article 8”: It explained the interaction betesm the two articles:

“32. ... The Court's case-law shows that, althougticker 14
(art. 14) has no independent existence, it may ahaynportant
autonomous role by complementing the other norraativ
provisions of the Convention and the Protocolsichetl4 (art.
14) safeguards individuals, placed in similar ditues, from
any discrimination in the enjoyment of the righteldreedoms
set forth in those other provisions. A measure twhathough
in itself in conformity with the requirements ofetlArticle of
the Convention or the Protocols enshrining a givight or
freedom, is of a discriminatory nature incompatibigth
Article 14 (art. 14) therefore violates those twdides taken
in conjunction.It is as though Article 14 (art. 14) formed an
integral part of each of the provisions laying dovights and
freedoms..

Accordingly, and since Article 8 (art. 8) is relevato the
present case (see paragraph 31 above), it is regesso to
take into account Article 14 in conjunction withtiste 8 (art.
14+8).

33. According to the Court's established case-tadistinction
is discriminatory if it "has no objective and reaable
justification”, that is, if it does not pursue &ditimate aim" or
if there is not a "reasonable relationship of prtipaality
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29.

between the means employed and the aim sought to be
realised"...”

34. In acting in a manner calculated to allow thmify life of
an unmarried mother and her child to develop ndym@ee
paragraph 31 above), the State must avoid anyimigation
grounded on birth: this is dictated by Article 1dken in
conjunction with Article 8.” (emphasis added)

The Court rejected the Belgian Government’'s suggesgistification based on the
“difference between the situations of the unmaraad married mother” (para 39). In
reaching that conclusion it took account of develepts in social attitudes since the
1950 when the Convention was drafted:

“It is true that, at the time when the Conventidd dNovember
1950 was drafted, it was regarded as permissildenammal in
many European countries to draw a distinction iis #rea
between the '"illegitimate" and the "legitimate" fiam
However, the Court recalls that this Convention imbe
interpreted in the light of present-day conditio(Byrer
judgment of 25 April 1978, Series A no. 26, p. fp&ra. 31). In
the instant case, the Court cannot but be struckdéyact that
the domestic law of the great majority of the mentBiates of
the Council of Europe has evolved and is continamgvolve,
in company with the relevant international instrumse towards
full juridical recognition of the maximmMater semper certa
est. (para 41)

The comments on article 14 must be read in the bflsubsequent Strasbourg cases
on the role of that article, recently reviewed etaill by the House of Lords ikl v
Secretary of Statf2006] 2 WLR 637; [2006] UKHL 11 (see paras 56fergd.ord
Walker). However, | do not think there is anythingthe later cases to detract from
the principle (taken from theBeélgian Linguistit case, Series A no. 6, pp. 33-34,
para. 9) that non-discrimination, in the senserdefiby Article 14, is to be regarded
as “an integral part of each of the provisionsrgyilown rights and freedoms.”

Issues in the appeal

30.

31.

Miss Webber’'s case under Article 8 is simple. Tightrof a mother to participate in

the upbringing of her child is a fundamental rigiet;ognised by domestic, European
and international law; a legal system which demesthat right, after the child has
reached seven years, solely on the grounds oféeris a “flagrant denial or gross

violation” of that right.

She reinforces those propositions by referencenternational conventions. They
include the International Covenant on Civil andifr@l Rights (Articles 2, 17, 24,
and 26), the Convention of the Elimination of alirfas of Discrimination against
Women (CEDAW) (Articles 1 and 16). 1966). It is be noted that, although the
Lebanon is a party to both conventions, it hasredta reservation to certain parts of
CEDAW, including for example Article 16.1(d), whickquires the States Parties —
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32.

33.

34.

“... to ensure, on a basis of equality of men andew:

(d) the same rights and responsibilities as paréméespective
of their marital status, in matters relating toitlehildren; in all
cases the interests of the children shall be pauatrio

Such reservations have been categorised by the Q@EDEBommittee as
“impermissible”. Article 16 is described as a “cqm@vision” of the Convention, and
accordingly:

“... reservations to article 16, whether lodged fational,
traditional, religious or cultural reasons, areompatible with
the Convention and therefore impermissible and Ishde
reviewed and modified or withdrawn.”

Unsurprisingly, Miss Greaney, for the SecretaryStdte, does not dispute the first
part of Miss Webber’s proposition, viewed from amgkish or European perspective.
Indeed, the “fundamental” nature of the right wisraed by Baroness Hale iRe J

(a Child). Nor, I think, does she dispute that, in a countrywhich the European
Convention applies, the automatic denial of custtolya mother, solely on the
grounds of her sex, would be a clear breach of Batltle 8 and Article 14, for
which there could be no objective justification enéither article. But she takes issue
on Miss Webber’s application of the “flagrancy”ttes

Before coming to my conclusions on this centraliéssl should deal with two
criticisms made by Miss Webber of the Panel's reagp First, she criticises their
summary of thaJllah test as requiring her to show that the Lebanon éé#agrant
disregard for the rights protected by Article 8hig she says implies, wrongly, that
the answer is in some way dependent on the sugeetititude of the Lebanese
authorities. | think, however, that she may be mgdoo much into the words of the
decision, which were intended as no more than glsnod summary. The Devaseelan
formula (of which this particular Panel can be assd to have been well aware)
makes clear that it is not a subjective test; isee is whether, viewed objectively by
the standards of the Convention, “the right willdmenpletely denied or nullified”.

She also criticises the Panel’s statement thdtdulsl not be part of the AIT’s task,
other than in exceptional circumstances, to “pasgment on the general law of
another country”. She sees the same line of thinkaflected in their later reference
to her dislike of this aspect of “the system of ilgrtaw to which she, by her religion,
... Subject”, and the comment that this —

“... does not permit her to choose the law of anotteamtry,
nor does it permit us to say that it is a systewhach nobody
should be subject.”

Here | think her criticism has more justificatidrhe Tribunal is not asked to any kind
of value judgment on the laws of Lebanon, stilslésexpress a political opinion as to
whether the citizens of that country should be ettbjo such laws. The issue is one
purely of domestic law, incorporating the Conventid@hat was made clear in the
leading case oboering v UK(1989) 11 EHRR 439, discussed at lengtblilah. The

claimant argued that extradition to the United &atbecause of his prospect of
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35.

36.

37.

38.

detention on death row if convicted, would infringgs rights under article 3.
Although the claim was rejected on the facts, thertcaccepted in principle that such
a claim might give rise to an issue under the Cotige and hence “engage the
responsibility” of a signatory state:

“The establishment of such responsibility inevijaivolves
an assessment of conditions in the requesting op@against
the standards of Article 3 of the Convention. Nbe&tssthere
is no question of adjudicating on or establishinget
responsibility of the receiving country, whetheidan general
international law, under the Convention or othemvig so far
as any liability under the Convention is or mayirtourred, it is
liability incurred by the extraditing Contractinga® by reason
of its having taken action which has as a direcseguence the
exposure of an individual to proscribed ill-treatrh& (para 91,
emphasis added)

There is no suggestion Wilah that a different approach should apply to article 8

However, | do not think that issue goes to the thefathe dispute before us. In the end
the difference between the parties comes down teamow but crucial point.
Applying the Devaseelan formula, Miss Webber séd her right to be considered
on an equal basis in decisions on custody woultcbmpletely denied or nullified”
by the Lebanese court. Miss Greaney says thatoisnémrow a formulation of the
“right”. Article 8 protects the right to family &. Although she would lose custody of
son, the evidence did not establish that she wimsle all contact with her son. The
Lebanese courts had power to give her visitatights, and on the evidence they
would exercise that power impartially. Thus herogment of family life with her
child, though severely restricted, would not bertipbetely denied or nullified”.

With considerable misgivings, | am forced to thendasion that Miss Greaney is
correct. My misgivings are due principally to thatural reluctance of an English
judge to send a child back to a legal system wieceucial custody issue will be
decided without necessary reference to his welfarat would be an overriding
consideration in other jurisdictions, but it is soiggested that it can be determinative
in the context of asylum law.

In addition | have not found it easy to give efféztthe different expressions which
have been used to define the test. If “completeatiear “nullification” is the test, |
agree with Miss Greaney’s analysis. The right iegjion is the right protected by
article 8, of which custody is but one importanpexs. On the evidence her article 8
right would not be completely denied.

However, one finds many other formulations in tlsgages of high authority cited
above: “flagrant denial”, “gross violation”, “flagnt violation of the very essence of
the right”, “flagrant, gross or fundamental breaclgross invasion of (her) most
fundamental human rights”, “particularly flagramebaches”. To my mind there is a
difference in ordinary language between “completaia” of the rights guaranteed
by Article 8, and “flagrant breach” or “gross inw@s’ of those rights. In short, the
former is quantitative; the latter qualitative.
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39.

40.

If one or more of the latter expressions providesl test, | would find it difficult to
think they are not satisfied in this case. Thisias a case where the answer could
realistically be affected by representations frohe treceiving state (a factor
mentioned by Lord Bingham ibllah para 24). The parent/child relationship is a
fundamental aspect of the rights guaranteed byclart8, perhaps the most
fundamental; in Lord Steyn’s words, it goes to “Nery essence” of the right to
family life. The ability to participate in that eglonship on an equal basis to the father
is similarly fundamental to the rights guarantegdalticle 14. Those rights are also
recognised as fundamental by the wider internatioamnmunity. The facts disclose
the almost certain prospect of an open “breach®vaslation” of those rights. A
breach which is open, unmitigated, and in Conventissms indefensible can fairly be
described as “flagrant” in the ordinary use of tivatd.

However, | am persuaded that that is not the @giproach. The word “flagrant” was
first used inSoeringnot, | think, as a definitive test, but to illugtathe extreme

circumstances which would be needed to bring th@vEation into play in a

“foreign” case. As Lord Bingham pointed out Wilah, the Strasbourg case-law
reveals no examples of cases which have been belieet that test. The different
expressions used in the domestic cases have besh fas a similar purpose.
Linguistic analysis and comparison is unlikely te belpful. Lord Bingham’s

adoption of the Devaseelan formula, with the agesgnof the whole House, was
clearly intended to provide a single authoritateygproach. Applying that test, |
conclude that the appeal on this central issue failst

Permission to appeal — article 14

41.

42.

43.

44,

Up to this point | have dealt with article 8 andicde 14 as two aspects of the same
issue.

The point has been taken that article 14 was néerims relied on before the single
judge or the Panel. At one stage it looked as ifweeld be faced with arguments
about the admissibility of new points on appeal ainthe new statutory regime,
having regard to the principles Miftari [2005] EWCA Civ 982 andRobinsor{1998]
QB 929. Indeed it was by reference to those casaspermission was refused by
Buxton LJ. However, in the way the arguments weareetbped before us, | do not
think any such issues arise.

The Panel is not to be criticised for failing tedt the article 14 aspect as “obvious”
under theRobinsonapproach, it not having been relied on in termsoteethem.
However, on the facts of this case, | think we emétled to follow the Strasbourg
court (inMarckX in treating article 14 (as it has been develdpedliss Webber) as
an “integral part” of article 8 for these purposksleed it is artificial to separate the
issues. In case the appeal goes further | woulck grermission to appeal.

| should make clear that this permission applidslgdo discrimination in relation to
issues of custody and contact. At one point, Missbldér floated a separate issue
relating to the prospect of the claimant being ecosed for abduction of her child.
The suggestion was that, since the abduction wawoked by her fear of
discriminatory treatment by the Lebanese coushduld be treated as itself breaching
Convention principles (by analogy witthlimmenos v Greedapplication 34369/97;
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6.4.00). That seems to me a good example of a wimaw point which is neither
integral nor obvious, and should be excluded uMligtari principles.

Permission to appeal — the Refugee Convention

45.  Buxton LJ refused permission to appeal under théugee Convention. While
acknowledging that the account of her experiencekes “grim reading” the
evidence did not establish that in Lebanon womenewa relevantly persecuted
group” as explained in the cases. Shortly befoeehimaring before us, Miss Webber
applied out of time to renew her application formission on this ground. This main
reason as | understand it was to preserve herigmopending the decision of the
House of Lords, following argument heard in July appeal from this court in
Fornah v SSHJ2005] EWCA Civ 680. The decision of the House ofrds became
available in October ([2006] UKHL 46). Accordinglye invited written submissions
on how if at all it affected the issues in this easdaving considered those
submissions | am satisfied that there is nothingdsist the appellant. There was no
issue inFornahthat the feared treatment (genital mutilation) waficiently serious
to amount to persecution; the only question wastindrethe women so threatened
were members of “a particular social group” for theposes of the convention. The
issue in this case is quite different. There ishimgf in Fornah either to assist the
appellant’s case under the human rights conventignf it fails the test of severity
under those rules, to suggest that a lesser tpbespinder the refugee convention.

Conclusion

46. For these reasons | would grant permission to dppedhe Article 14 ground, but
dismiss the appeal under both article 8 and arfidlel would refuse the out of time
application for permission to appeal under the BeéuConvention.

Lord Justice Gage:

47. The issue in this appeal narrowed considerablynduthe course of oral
argument. It can now be summarised as whether ranodthe appellant back
to Lebanon would result in a flagrant breach of fgints under article 8 and
article 14. So far as article 14 is concerned tppeHlant requires the
permission of this court to advance this groundr the reasons given by
Carnwath LJ | also would grant permission.

48.  The jurisprudence of the European Court of Humaghiias summarised by
Lord Bingham inUllah makes it clear that in foreign cases, as opposed to
domestic cases, a very high threshold or strong cfbreach of articles of the
Human Rights Convention is required to be demotedréo resist removal:
“strong grounds” (article 3), loss of life a “neagrtainty” (article 2), risk of a
“flagrant denial of a fair trial” (article 6). Lor@ingham continued (see para
24).

“The lack of success of applicants relying on &8,
5 and 6 before the Strasbourg Court highlights the
difficulty of meeting the stringent test which thadurt
imposes. This difficulty will not be less whereiaglce
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is placed on articles such as 8 or 9 which profodé¢he
striking of a balance between the right of the vidiial
and the wider interests of the community even case
where interference is shown.”

49. Lord Bingham then commended as the correct approadases involving
qualified rights such as those under articles 8 @rnte one adopted by Mr
C.M.G. Ockelton, deputy president, Mr D.K. AllendamMr Moulden in
Devaseelan v Secretary of State for the Home Deyaant to which Carnwath
LJ has referred. It is a matter of note that Mr @k presided in the
constitution of the AIT which dealt with the appeaal this case from the
Immigration Judge. Carnwath LJ has also quotedstatements of principle
by Lord Steyn and Lord Carswell.

50. Miss Webber, focusing on the above parts of thedpes inJllah and on the
decision of European Court Marckx vBelgium(1979) 2 EHRR 330 submits
in this appeal that this court ought to treat st as whether the appellant’s
right to care for her son would be completely figitl and denied in Lebanon.
Miss Greaney accepts this formulation of the test.

51. There is no dispute that the appellant’s right ustady/residence of her son
would be removed by the Shari’a Court. Since theisaow 7 years old his
father, or, his paternal grandfather or other melatives, would be entitled to
custody as of right. The appellant’s rights in exfpof her son would be
confined to rights of visitation. There was no @rde before the AIT or the
Immigration Judge as to the precise form whichtatsgin rights might take.

52. It is submitted on the appellant's behalf that tthenial of a mother’s
fundamental right to care for her child establislae$lagrant breach of a
mother’s article 8 rights. Miss Webber further sibea that discrimination
against a mother in a Shari’a Court on the groungeader would breach her
article 14 rights as well as her article 8 righisthat way it is submitted that
the court should find that breaches of article @l/an article 14 whether
individually or cumulatively amount to flagrant lahes of the mother’s
Convention rights.

53.  For the respondent it is submitted that on the gpudied facts of this case the
breaches of article 8 and/or article 14 which @entified are not such as to
pass the high threshold required by the Strasbgungprudence. Miss
Greaney relies on the fact that the appellant kelyi to be granted
visitation/contact rights in respect of her son.isltsubmitted that for this
reason it cannot properly be said that the app&dlanghts have been
completely nullified or denied.

54. It follows that what is in issue is whether thetfagive rise to such a flagrant
breach or violation of this appellant's rights. 8ef setting out my
conclusions | should add that it was common grdugitveen counsel that the
concept of the child’s welfare being of paramoumportance under our law is
an irrelevant consideration in this case.
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55.  For my part | have not found this an easy casethi@none hand to deny a
mother the right to care for her child seems tptaffong. Judge Martens in a
different context described the right to care fgodr own children” as “a
fundamental element of an elementary right” (Geév Switzerland 1996) 2
EHHR 330 ). To deny this right offends againstpaihciples of fairness to a
party involved in litigation over the custody ofrhehild or children. It will
undoubtedly place a substantial obstacle in the wéythis appellant
maintaining and fostering her relationship with tsem. It is an entirely
arbitrary rule without any apparent justification.

56. On the other hand | see the force of the submissiade on behalf of the
respondent that not all the appellant’s rights asogher will be denied. She
will have rights of visitation and will not lose miact with her son. In that
sense her rights cannot be said to be completdijieual

57. In my judgment this is a case, as envisaged by Gangwell inUllah, where
the concept of flagrant breach or violation is rasy to apply. Not without
some hesitation, | have concluded that the riskugh breaches of her human
rights as may occur in respect of the appellangstrto care for her son are
not sufficient to be categorised as flagrant. kcheng this conclusion, in my
view, the appellant’s rights of visitation/contanust be taken into account
and set against the denial of the right to custedidence of her child. It is
important to note that we are considering her sgrtd not those of her son.
There is no reason to suppose that the Shari’at@olliprevent the appellant
from seeing her son. The form and nature of visitatights remain undefined
but in my judgment it must be supposed that thesbgopt will continue to be
permitted to see her son. In that way her abiltyrtaintain her relationship
with him will still exist albeit on a less intendevel than before. In the
circumstances | would hold, as the AIT held, tlmed tisk of breaches of her
article 8 and 14 rights in all the circumstancesrast such as can be said to be
flagrant. For the avoidance of doubt | would aletdithat the discrimination
against her on grounds of gender in the Shari’ariGehether considered as a
breach of her article 8 rights or separately aseadh of article 14 rights, is
not sufficient to tip the balance so as to crosshigh threshold required.

58.  For these reasons and the reasons given by Carhdattith which | agree, |
would dismiss this appeal, and dispose of the egiitins as he proposes. This
is not an outcome for which | have any enthusiasm.

Mr Justice Bodey:

59. I need not recite the facts nor the expert evidemc8&hari'a law applicable to
family matters in the Lebanon, as these are setimuhe Judgment of
Carnwath LJ.

60. The short point is that, on return to the Lebartbe, Appellant mother would
lose her son to the father on a predetermined Hbmesiause of her gender.
That is the effect of the expert evidence. Thimithe context of a boy now
aged 10 who has been brought up exclusively byAgheellant and has no
relationship at all with his father.
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61. This is a “foreign case” as distinct from a “domestase”, as per the
definition given by Lord Bingham of Cornhill in Wh 2004 2 AC 323 The
appellant submits that her removal from this courtack to the Lebanon
would lead to a violation of her Convention righitere, specifically under
Article 8 read in conjunction with Article 14; shesshould not be sent back.

62. Such foreign cases are described by Baroness HdRecbmond in_Razgar
2004 to AC 368t paragraph 42 as being “... an exception to tmege rule
that a state is only responsible for what goes @hinvits own territory or
control.” As a reflection of the exceptional chaea of this dynamic, the test
approved by the House of Lords_in Ullateates a very high threshold. Lord
Bingham of Cornhill at paragraph 24 in that caspreped the formula used
by the AIT in earlier case in the following words:

“The reason why flagrant denial or gross violatisrio

be taken into account is that it is only in sucbage —
where the right will be completely denied or nidld in

the destination country — that it can be said thatoval

will breach the treaty obligations of the signatstgte
however those obligations might be interpreted or
whatever might be said by or on behalf of the
destination state” ( the test which Carnwath LJ has
called “ the Devaseelean formula”).

63. Inthe same case, Lord Carswell said at paragr@ph 6

. it seems to me that it [the concept of a flagran
breach or violation] was well expressed by the
Immigration Appeal Tribunal in Devaseeleamhen it
applied the criterion that the right in question wid be
completely denied or nullified in the destination
country... it does not seem to me that either appellant
comes within the possible parameters of a flagrant,
gross or fundamental breach of [Article €jch as to
amount to a denial or nullification of the rights
conferred by it [Emphasis added, for a reason which
will appear].

64. The AIT held here that the appellant had not swegen satisfying this high
threshold of a flagrant or complete denial. Itsai

“... the fact that the rules of Muslim law operatean
way which some Western societies might regard as
discriminatory does not show that all women are
deprived of standing before the law. On the caoptra
the appellant's own claimed history [her ability to
obtain a divorce against the husband in the Lelbanon
demonstrates that she has been able to obtaihfrele

the courts”.

65. And further on:
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“... there is a judicial system [in the Lebanon] thigh
the appellant has access. The system of familyttaw
which she, by her religion, is subject is one whieh
this respect she does not like: but that does aonipp
her to choose the law of another country, nor does
permit us to say that it is a system to which ngbod
should be subject.”

66. The right to care for one’s own child is descrililydBaroness Hale in Razgar
at paragraph 53 on page 398 as “a fundamental ateofean elementary
human right”. No family lawyer in this jurisdictiocould countenance that
right being interfered withexcepton the basis of tried and tested principles,
whether they be couched in terms of the propernicalg of the competing
Article 8 rights, or (more traditionally) on thedisithat, in taking any decision
relating to the upbringing of a child, the welfarfethe child is paramount (S.1
of the Children Act 1989). So any purported jusifion for a change of a
child’s residence (custody) taken on a pre-detesthivasis, particularly on the
basis of gender, is profoundly and fundamentalffeceént from the approach
applicable in this jurisdiction and would not beifal here to be acceptable.

67. But that is of course not the issue. It is ratheuestion of evaluating on the
available evidence the extent to which, viewed cbjely, the mother's
human rights under Articles 8 and 14 are or ardikely to be infringed in the
country of her nationality.

68.  The difficulty in making that necessary evaluatiwre is that family life is an
elastic concept. It may be comprised of the dedise of one’s child; or it may
comprise contact, sometimes even only by lettaat () in cases where face-
to-face contact would create insuperable problefmene sort or another).
That very wide spectrum of the right to ‘the sogietf one’s child’ is
embraced by the concept of family life; and there af course many other
aspects of family life as well.

69. So the dilemma presented by this appeal is thdstvme aspect of family life
(the daily care of the child) will on the evidenge infringed in an arbitrary
and discriminatory way, another aspect of familie l{contact) remains
potentially in place.

70.  If upon the removal of the child from the appellardther in the Lebanon, she
would never be able to see him again, | would havdifficulty in finding
that such an outcome of her expulsion from thisnbguwould amount to a
“‘complete denial or nullification” of her Article 8ght to respect for her
family life. It would be a “flagrant denial” or fg@ss violation” of that right.

71. However, the evidence does not go that far. Qultere it does go on the
guestion of contact is less clear than would igeldl the case. The court in
the Lebanon has power to order contact (acceshpugh it seems by
implication that such visits might have to be swggd. The most one can
say, repeating the expert’s report, is that “... gppellant] may or may not be
allowed visitation”.
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72.

73.

74.

75.

76.

If the appellant’s contact to her child would bkely to be allowed by the
Lebanese Court (say) only by letter, or only ongeear for half an hour and
supervised, then again that might well be constragdeing effectively a
complete denial or nullification of her right tospect for her family life,

particularly if such a decision were gender-bas&d.the extent, on the other
hand, that contact were defined on a more “congaati basis, then the
establishment of the necessary complete deniakgpect for and flagrant
breach of the appellant’s Article 8 rights wouldcbme progressively more
difficult.

There is no justification for making a speculatimssumption that the
Lebanese court would drastically restrict the appé€k contact, given that the
law there recognises a child’s need for the cargiobr her mother during his
or her early years. It requires evidence to estabhdnother jurisdiction’s
differing approach to family law issues (or anyestlissues) and | find the
evidence lacking from which this court could prdpeconclude that the
mother’s Article 8 rights by way of contact woul@ lsompletely nullified,
albeit that such rights would be considerably mgad in a manner and for a
reason which would not be found acceptable hereobgactively justifiable.
That infringement is a product of the fundamentalifferent principles and
approaches regarding child-care decisions whiclajppéied by the laws of the
two respective jurisdictions in question.

| respectfully agree with the observations of Caatiwl.J towards the end his
Judgment concerning the potential difference betwieminology such as
“flagrant” or “gross”, which expressions are quatiie, and terminology such
as “complete denial’ or “complete nullification”, hich are quantitative.
Given that family life covers the wide spectrum m@med above and that it is
possible for some aspects of family life to beinged flagrantly (and in a
discriminating way) whilst leaving other aspects family life intact, it
becomes necessary to determine whether it is thgafive or the quantitative
test which is properly to be applied. The resulymot be the same. | would
read the formula approved by Lord Bingham at panalgr24 of_Ullahas
further defining the somewhat subjective adjectitfleggrant” and “gross” by
way of the more objective terminology of ‘completenial or nullification’.
That seems to me, to be borne out by the extramts paragraphs 69 and 70
of the speech of Lord Carswell in Ullaited above, supporting the view that,
in a case such as this, it is the completeneshefdenial which sets the
threshold, rather than the nature of it.

Applying the threshold test in the manner just noemd, it is insufficient for
the appellant here to be able to demonstrate @dider she succeeds in
doing) that the anticipated interference with hghtrto respect for her family
life objectively viewed would be flagrant, both bytue of Article 8 read
alone and especially when read with Article 14. isTls because those
anticipated breaches do not enable it neverthétebe said that “... the right
will be completely denied or nullified in the dewttion country”; which
seems to me to be the acid test.

Rightly or wrongly, | have considered the welfarfetlee child, he being an
obviously very close member of the appellant’s famit seems unclear as to
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the extent to which this can or should properlytddesn directly into account
(see the apparently differing Tribunal decisiorfemed to at paragraph 8.104
of the 6" Edition of Macdonald’s Immigration Law and Praeblc No
application has been made on behalf of the chidgréisg thathis Article 8
right to respect for his family life with his mothas his lifetime carer would
be “flagrantly infringed” by a predetermined deoisias to his custody; and
when the possible relevance of his Article 8 rightas floated during
argument, it appeared to be accepted that theyotdrendirectly taken into
account on this, his mother's appeal. On any view clear (for reasons
which are obvious) that the welfare of the childwdbnot be paramount. It is
comforting that any claim by such a child wouldl@®nceive meet the same
difficulty as that of the appellant mother, namtigt the continuing potential
for ongoing mother/son contact would render thecgrgted infringement of
his Article 8 right less then a complete denialnaflification of it. To that
extent the child’s position (if admissible as asideration) would stand or fall
along with that of the appellant.

77. Miss Webber, Counsel for the appellant, prays thR& J (a child) (custody
rights: jurisdiction) 2006 1 AC 80, where the House of Lords reversed a
decision of the Court of Appeal that the child cermed should be returned to
Saudi Arabia from where the mother had wrongfullpught him to this
country. It was there held to be a relevant fathat the courts of the ‘non-
Hague Convention’ country to which the child’s mtuwas under
consideration “... had no choice but to do as thaeiawished, so that the
mother could not ask them to decide, with an operdmn which country the
child would be better off living” (see the Headnadammarising paragraph 39
of the speech of Baroness Hale).

78. However, that was said in the context of a private family dispute between
the respective parents, with (as that very casenitieély determined) the
welfare of the child as the court's paramount coestion. There was
lacking, therefore, the fundamentally different dgmc of the need to apply a
threshold test (see above) in order to dovetail aumghts in with the
legitimate need to maintain an effective natiomamigration policy. In short
that case is of no assistance here.

79. Baroness Hale concluded her speech in Ra®mmagraph 65) by saying

“... | appreciate that this may seem a harsh conmtusi
to draw. But this is a field in which harsh decis
sometimes have to be made. People have to b@aeetur
to situations which we would find appalling.”

Coming at it from my particular perspective, | dadf this to be a hard
decision for the particular appellant mother anttti@ child, given the context
of the expert evidence. However, it must be reaghthat the high threshold
test is imposed in such cases for the legitimatsae of preserving the
efficacy of necessary immigration controls, in kbilt extreme cases. Any
lower test would potentially give rise to an inflok such cases since, on the
expert evidence, the anticipated Article 8 and detil4 infringements (as we
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would say they objectively appear to be) are aggivun every “foreign” case
which is or would be on an expulsion governed bgr& Law.

80. It is inevitable that the imposition of any ‘thredtt’ type test will require
value judgments to be made involving matters of fax degree, with some
cases falling into a grey area. In my judgment tase falls within such a
grey area, situated just below the threshold: lginen the competing
considerations which have to be taken into accdurdye not been persuaded
that it attains that threshold.

81.  Accordingly, and not without reservations, | tooulbdismiss this appeal and
dispose of the applications as proposed by Carniakth



