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UNI TED STATES COURT OF APPEALS
FOR THE SECOND CI RCUI T
August Term 2000
(Subm tted: February 27, 2001 Decided: October 03, 2001)

Docket No. 01-4001

SANDI A MALVO SI N,

Petiti oner/ Respondent,

- V . -
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent / Movant .

f or e: W NTER, STRAUB, and POOLER, Circuit Judges.

Motion to dism ss a petition for review of a deportation order
i ssued by the Board of Inmmgration Appeals. Petitioner argues that,
al t hough her petition was untinely, we have jurisdiction to review
the BI A's order because extraordinary circunstances prevented her
fromconplying with the filing deadline. W hold that we | ack
jurisdiction, dismss her petition, and deny her notion for a stay of
deportati on as noot.

Ral ph J. DiPietro, DiPietro &

Peppard, Grand Neck, New York, for
Petitioner/ Respondent.

Megan L. Brackney, Assistant United
States Attorney (Janet Reno, United
States Attorney Ceneral, Mary Jo
White, United States Attorney,
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W NTER, Circuit Judge:

Sandi a Mal voi si n,

a deportation order

Kathy S. Marks, Assistant United
States Attorney, G deon A. Schor
Assi stant United States Attorney,
Di ogenes P. Kekat os, Assi stant

United States Attorney, and WIIliam
Slattery, of counsel), New York, New
York, for Respondent/Movant.

a citizen of Haiti, petitions for a review of

i ssued by an imm gration judge and affirnmed by

the Board of Inmm gration Appeals ("BIA"). Mlvoisin did not file her

petition within the statutory deadline but argues that her failure to

do so is excused because of extraordinary circunstances. The

| mmi gration and Naturalization Service ("INS") has noved to disniss

her petition for

| ack of

jurisdi

ction. We conclude that we | ack

jurisdiction and grant the notion.

After concl udi ng that

stayed in this country,

BACKGROUND

Mal voi sin had illegally entered and

an immgration judge ordered Malvoisin's

renoval fromthe United States.

findi ngs, Ml voisin had:

According to the imm gration judge's

(i) conmtted fraud or made a willfu

m srepresentation of a materi al

fact to procure adm ssion into the

United States; (ii) falsely claimed to be a citizen of the United

States; and (iii) stayed in the United States without a valid

i mm grant visa or

ot her

entry docunent. See 8 U.S.C. § 1182(a)(6).
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Mal voi sin, represented by counsel, appeal ed the deportation order to
the BIA. In her appeal, she asked for asylumin the United States,
expl ai ning that she feared for her safety if she were to return to
Hai ti .

On Decenber 1, 2000, the BI A dism ssed Mal voi sin's appeal and
affirmed the deportation order. At that time, Ml voisin was
incarcerated by the INSin a facility located in York, Pennsylvani a.
She asserts that her attorney failed to informher of the BIA s
deci sion. On Decenber 28, 2000, Malvoisin was transferred to another
facility located in Jamaica, New York, at which tinme she | earned of
the BIA's Decenber 1 actions. On January 3, 2001, represented by a
new attorney, she filed the present petition for review of the BIA' s
di sm ssal of her appeal and nmoved for an energency stay of
deportation. The INS, in response, filed a notion to dism ss,
arguing that Malvoisin's petition was untinely and that we therefore
| ack jurisdiction.

DI SCUSSI ON

Under the Imm gration and Nationality Act, a "petition for
review nust be filed not later than 30 days after the date of the
final order of renmoval.”™ 8 U S.C. § 1252(b)(1). The BIA rendered
such a final order on December 1, 2000 when it dism ssed Malvoisin's
appeal and affirmed the inmgration judge's deportati on order.

Accordingly, Malvoisin had thirty days fromthat date to file her
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petition for review.

Because December 31, 2000 fell on a Sunday and January 1, 2001
was a holiday, the effective final day for Malvoisin to file her
petition was January 2, 2001. See Fed. R App. P. 26(a)(3). Because
she did not file her petition until January 3, 2001, it was untinely.

Mal voi sin argues that her delay was excusabl e because she never
heard from her first attorney about the BIA's Decenber 1, 2000 order
and learned of it only after arriving at the Jamaica facility on
Decenber 28, 2000, in the mddle of the holiday season. At that
time, she imedi ately obtained a new attorney.

Al t hough Mal voisin's reasons for the failure to file a tinely
petition m ght be cause for extendi ng the deadline under a nore
i beral standard, conpliance with the tine limt for filing a
petition to review the BIA's final order is a strict jurisdictional

prerequisite. See Zaluski v. INS, 37 F.3d 72, 73 (2d Cir. 1994) (per

curiam; Stajic v. INS, 961 F.2d 403, 404 (2d Cir. 1992) (per

curiam). \When a petition is filed |ate, "we have no authority to

consider"” it. Arango-Aradondo v. INS, 13 F.3d 610, 612 (2d Cir

1994). Although our precedents on this issue addressed an earlier
statute with a nore generous deadline, "the [new] reduced tinme period
does not change the jurisdictional nature of the statutory
requirement.” Stajic, 961 F.2d at 404. We thus lack jurisdiction.

We note that under the Federal Rules of Appellate Procedure, a
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district court may grant a linmted extension of time to file a notice
of appeal based on excusabl e neglect or good cause. See Fed. R App.
P. 4(a)(5)(A)(ii). However, this rule applies to appeals from

district courts and not to review of agency orders. See Fed. R App.

P. 20; see also Reich v. Occupational Safety and Health Revi ew

Commi n, 998 F.2d 134, 136-37 (3d Cir. 1993); Mesa Airlines v. United

States, 951 F.2d 1186, 1189 (10th Cir. 1991). Instead, we are
expressly prohibited fromextending the prescribed tinme, even for
good cause, to file "a notice of appeal fromor a petition to enjoin,
set aside, suspend, nodify, enforce, or otherw se review an order of

an adm ni strative agency." Fed. R App. P. 26(b)(2); see also Mesa,

951 F.2d at 1189. The "rule for review of agency proceedi ngs grants

no discretion to enlarge the time for filing." Kessenich v. CFTC,

684 F.2d 88, 93 (D.C. Cir. 1982).
For the reasons indicated, we lack jurisdiction and dism ss the

petition. The notion to stay deportation is denied as noot.



