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STAHL, G rcuit Judge. Mhammad || yas Javed petitions for

review of a decision by the Board of Inmm gration Appeals (BIA or
Board) affirm ng the denial of his applications for w thhol di ng of
removal and protection under the Convention Agai nst Torture (CAT).
Because the BI A s w thhol di ng-of-renoval decision is contrary to
t he evidence, we grant the petition in part and remand t he case for
further proceedings.
| . Background

Javed was born in 1962 in Gujrat, a district of Punjab
Province, in Pakistan. He attended high school and then studied
busi ness adm ni stration and accounting in Gujrat. He went on to
earn degrees in commerce and |law from the University of Karachi
conpleting his studies in 1987. He worked for a Karachi accounting
firmuntil 1990 and then returned to Batore, his home village in
Qujrat. Upon his return, he joined a law firm there.

Wile at the law firm Javed was assigned to a case
stemming from a conflict between rival political factions: the
Batore group and the Hunj group (each nanmed after its hone
village). These groups were "subsidiaries" of the ruling Pakistan
Muslim League and the Pakistan People's Party, respectively.
(Javed was not a nmenber of either party.) Sone nenbers of the Hunj
group had been injured in a shooting that resulted froma dispute
over an apparently rigged election in Cctober 1990. Javed and his

firmrepresented the Hunj group in their efforts to prosecute the
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case in court. I n Pakistan, private parties can, through their
attorneys, initiate crimnal cases (although there are public
prosecutors as well). For that process to begin, the police nust
file a particul ar docunent; Javed and his law firmwere eventually
able to persuade the police to do so, but not before he and others
were arrested during a protest. Javed was held by the | ocal police
for "a few days" and then released. Thereafter, the court case
comenced, but was prol onged by repeated adjournnents. The | ocal
police, apparently seeking to shelter the Batore group from
puni shnent, were conplicit in these del ays.

While the case was slowly proceedi ng, Javed cane under
pressure fromthe Batore group, which was based in his hone vill age
of Batore. After hearing about his role representing the Hunj
group in the case, the Batore group began to threaten Javed, and,
on "many" occasions, nenbers of the group "got[] hold of [him and
beat [him up." They threatened to kill himif he did not stop
representing the Hunj. As Javed described it, "the Batore group
thought that [he] was affiliated with the Hunj group and they
t hought of [hin] as their eneny.”

In 1991, Javed left the law firm and started his own
practice. He opened an office in a small building near the | ocal
courthouse. The | ocal governnent, however, under the "control" of

the Batore group, denolished the office building.



In 1993, as a result of the threats against him Javed
fl ed Pakistan. The Hunj-Batore litigation was still ongoi ng when
he left, but apparently ended in 1998. Javed noved to South Africa
and worked in a supernarket. His wife and two children remained in
Paki stan; he returned to visit themtw ce but avoided his vill age,
instead staying with a relative elsewhere and having his famly
cone neet himthere. Javed' s wife passed away in early 1999, after
whi ch he cane to the United States. His two children (nowin their
late teens and early twenties, respectively) still Ilive in
Paki stan; he supported them during his absence by sending them
nmoney from abroad.

Javed entered the United States as a non-inm grant
visitor in February 1999. He renmmined in the country beyond the
time authorized, and was thus served with a Notice to Appear in
March 2002. In 2005, Javed appeared before the Imm gration Judge
(1'J), conceded renovability, and applied for w thhol di ng of renoval
and CAT protection. He offered various materials in support of his
applications and testified to the events descri bed above. He al so
testified that the threats against him continue even in his
absence. Hs friends in Pakistan report that the Batore
continually tell them "[Whenever [Javed] returns over here we are
not going to leave himalive." He also expressed concern that he

woul d be even | ess safe in Pakistan now t han when he | eft because



the Hunj group has ceased to exist politically and because of the
preval ence of contract killings.

The 1J deni ed Javed's applications. He found that Javed
was a credible witness and had given testinony that was both
internally consistent and consistent wth the record. He
concl uded, however, that Javed had not established that he had
experienced persecution "as a result of an imutabl e
characteristic."* Rather, the |J concluded that the threats and
vi ol ence Javed experienced were the result of "his involvenent in
[itigation W th a violent and politically i nfluential
organi zation." The |J also believed that the passage of tine had
likely "renoved, or greatly |lessened, any threat to" Javed's
safety. He therefore found that Javed was not eligible for
wi t hhol ding of renoval. As to Javed's application for CAT
protection, the 1J found no "nention" of torture in Javed's
testinmony or affidavit. The IJ noted that Javed had been det ai ned
by the |l ocal police for several days, but pointed out that he had
apparently not suffered any abuse during that period. Thus, the IJ

deni ed the CAT application as well.?

! As Javed poi nts out, t he phr ase "I mmut abl e
characteristic" refers to the statutory term "particul ar socia
group,” and not to the other protected grounds of race, religion,
nationality, and political opinion. Mayorga-Vidal v. Holder, 675
F.3d 9, 14 (1st Cr. 2012). Insofar as the 1J used it as short-
hand for all of the protected grounds, that usage was m sl eadi ng.

2 The 1J also denied a notion by the government to
pretermt the proceedings on the ground that Javed had filed
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The BIA affirmed. It agreed with the 1J that Javed "was
targeted because of his involvenent as an attorney in litigation,
whi ch does not establish a nexus between the harm[he experienced]
and a protected ground.” The Board al so found that Javed had not
experienced harmthat rose to the | evel of "persecution” within the
meani ng of the statute, in part because he was, in the Board's
view, enbroiled in a purely private dispute. And the Board noted
that Javed's famly had apparently remained in Pakistan w thout
incident since his departure, which it believed underm ned his
argunent that he would face persecution if repatriated. Finally,
the Board agreed with the IJ that Javed had not been tortured and
that the record did not establish a sufficient |ikelihood of future
torture. Accordingly, it affirnmed the deni al of both applications.

1. Discussion

The BIA's "findings of fact are conclusive unless any
reasonabl e adjudicator would be conpelled to conclude to the
contrary." 8 U S.C. 8§ 1252(b)(4)(B). Thus, we will "accept the
BIA's findings so long as they are 'supported by reasonable,
substantial, and probative evidence on the record considered as a

whole.'" Scatanbuli v. Holder, 558 F.3d 53, 58 (1st G r. 2009)

(quoting Sharari v. Gonzal es, 407 F.3d 467, 473 (1st Cr. 2005)).

We reviewthe BIA s |l egal interpretations de novo. See id. Were,

fraudul ent supporting materials; thelJ found insufficient evidence
to support the conclusion that Javed's application was fraudul ent
or frivol ous.
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as here, the BIA affirns and el aborates on the 1J's findings, we

revi ew both deci si ons. Chant hou Hem v. Mikasey, 514 F.3d 67, 69

(1st Cr. 2008).

We begin with Javed' s application for wthholding of
removal .  Wthhol ding "protects an otherw se renovable alien from
removal to a country where '"the alien's life or freedom would be
threatened in that country because of the alien's race, religion,
nationality, nenbership in a particul ar social group, or political
opinion.'" Tay-Chan v. Holder, 699 F.3d 107, 111 (1st Gr. 2012)
(quoting 8 U S.C 8§ 1231(b)(3)(A)). To be eligible for this
remedy, a petitioner nmust nake one of two showi ngs: (i) that he has
suffered past persecution on account of one of the enunerated
grounds, which creates a rebuttable presunption of future
persecution; or (ii) that future persecution on account of one of
t hese grounds is nore likely than not to occur. 1d.; see 8 CF.R
8§ 1208.16(b)(1)-(2). Under the REAL I D Act of 2005, persecutionis
"on account of" a protected ground if that ground "was or wll be
at least 'one central reason' for [the] persecution."” Tay-Chan
699 F.3d at 111.

Javed chal | enges the BIA' s w thhol ding determ nation on
two grounds. First, he contends that the record showed that he
experienced past persecution, entitling himto a presunption that
he had a wel | -founded fear of future persecution (which he did not

receive). Second, he attacks the conclusion that his troubles



stemred fromhis litigation activities rather than any protected
ground; he says that the record reveals that his representation of
the Hunj group caused the Batore group to inpute a political
opinion to him

I n deci di ng that Javed had not suffered past persecution,
the Board concluded (with scant explanation) that the threats and
vi ol ence he experienced did not rise to the |evel of persecution,
whi ch requires harmthat goes beyond nere harassnent, unfairness,
or unpl easantness. See Attia v. Gonzales, 477 F.3d 21, 23 (1st
Cr. 2007). The Board al so seened to conclude that Javed had not
shown any governnent involvenent in the threats and beatings. See
Ni kijuluw v. Gonzales, 427 F.3d 115, 121 (1st G r. 2005)
(persecution requires "governnent action, governnent-supported
action, or governnent's unwillingness or inability to control
private conduct”). It is true that a single, vague threat or even
a nunber of non-specific threats, "unacconpani ed by any si gnificant
physi cal abuse and any government invol venent," will be unlikely to

constitute persecution. Badache v. Holder, 492 F. App'x 124, 125

(st Gr. 2012) (Souter, J.) (quoting Abdel mal ek v. Mikasey, 540

F.3d 19, 22 (1st Cr. 2008)) (internal quotation mark omtted).
But credible, specific threats can anount to persecution if they

are severe enough. |d.; see Sok v. Mikasey, 526 F.3d 48, 54-55

(1st Gr. 2008). "[T]hreats of nurder" fit squarely within this

rubric. Hincapie v. Gonzales, 494 F.3d 213, 217 (1st G r. 2007);
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see also Ang v. Gonzales, 430 F.3d 50, 56 (1st Cr. 2005); Un v.

Gonzal es, 415 F. 3d 205, 210 (1st GCr. 2005). And the addition of
physi cal violence, although not required, nmakes a threat nore

likely to constitute persecution. See Glca v. Holder, 680 F.3d

109, 115 (1st Cr. 2012). Here, the record conpels the concl usion
that Javed was subjected to threats and violence that rose to the
| evel of past persecution.

To begin with, the Board was wong to say that the
threats and beatings Javed experienced were part of a purely

private conflict. See N Kijuluw, 427 F.3d at 121; cf. Hussain v.

Hol der, 576 F.3d 54, 58 (1st Cir. 2009). Javed testified that the
| ocal authorities condoned or participated in the attacks on him
i ncl udi ng by denolishing his office building. He was al so arrested
and detai ned by | ocal police. He further testified that the police
and | ocal officials protected the Batore, apparently at the behest
of the ruling national political party, with which the Batore group
was affiliated. In light of this credible and uncontested
testinony, the Board's unel aborated conclusion that this dispute
| acked governnent involvenent is wholly unsupported by the record.

Li kewi se, the record squarely contradicts the Board's
determ nation that Javed experienced nmere unpl easantness that did
not rise to the level of persecution. As noted above, specific,
credible threats, especially when bolstered by violence, can

constitute persecution. See Badache, 492 F. App'x at 125. And
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"threats of nurder” go well beyond the "ordi nary harassnent"” that
does not qualify. H ncapie, 494 F.3d at 217. Here, Javed
testified -- credibly, accordingtothe IJ -- that the Batore group
threatened to kill him on "many" occasions. These threats
continued, via internediaries, even after he fled Pakistan. And
the threats were acconpani ed by violence. Al though the Board and
the 1J said (sonmewhat euphem stically) that Javed was "manhandl ed"
by the Batore, Javed testified that he was "beat . . . up" "many"
tinmes. And then there was his arrest and detention by the police
as a result of his protests on behalf of the Hunj. See Sok, 526
F.3d at 54 (finding that a three-day detention after a protest
rally, in conjunction with an assault and serious death threats,
suggest ed past persecution). The denolition of Javed' s office by
t he Batore-control |l ed | ocal governnent only added to this pattern.

Finally, we must be m ndful that the genesis of these events was an
i ncident in which the sanme group that threatened to kill Javed shot
peopl e with whom he was associated. This is not a case in which
the petitioner was threatened, but was "never in serious danger."

See Vilela v. Holder, 620 F.3d 25, 29 (1st Cr. 2010). Nor were

these isolated incidents. Cf. Tasya v. Holder, 574 F.3d 1, 5 (1st

Cr. 2009). In sum the record, considered as a whol e, conpels us
to find that Javed experi enced past persecution. C. Sok, 526 F. 3d

at 53-55; Iffat v. Gonzales, 126 F. App'x 862, 864 (9th G r. 2005)

(specific death threats, arson of petitioner's hone, and the
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attenpted abduction of her daughter cunul atively constituted past
persecution). Accordingly, Javed was entitled to a presunption of
future persecution, Tay-Chan, 699 F.3d at 111, which he did not
receive

Neverthel ess, the Board and the 1J's shared error as to
past persecution would be harmess if they were correct that the
persecution Javed experienced was not "on account of" a protected
gr ound. But they were not correct. Both the Board and the [J
concl uded that Javed "was targeted because of his invol venent as an
attorney in litigation," and not on the basis of any protected
ground. To be sure, the record reflects that Javed's invol venent
inthe Hunj-Batore litigation was a catal yst for his persecution.

But Javed also testified that, as a result of his representati on,

"the Batore group thought that [he] was affiliated with the Hunj
group and they thought of [hin] as their eneny.” He went on to
explain that, in the political and social climate in QGujrat,
assisting a rival political party was tantamount to joining that
party. In fact, in his case, it was apparently perceived as an
egregi ous betrayal, since Javed was from Batore village, and thus
woul d have been expected to support the political group that
carried the village's nane. As he put it, "whoever bel ongs to that
village has to go along with [the village's ruling party] and
anybody who tries to do sonething against themis considered their

eneny." The essence of Javed' s testinony was that the Batore group
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attacked Javed because they thought, mstakenly, that his
representation of the Hunj revealed him to be their political
opponent. Put another way, they perceived his | egal advocacy as a
mani festation of his political beliefs. The fact that this
testinmony came amdst a discussion of Javed's political

affiliations bolsters that concl usion. See WMayorga-Vidal v.

Hol der, 675 F.3d 9, 18 (1st Gr. 2012) ("Political persecution may
be grounded on an inputed political opinion, whether or not the

opinionis correctly or incorrectly attributedto the alien.");

[7)]

ee

al so Manzur v. U.S. Dep't of Honeland Sec., 494 F.3d 281, 294 (2d

Cir. 2007) (cautioning against "an inpoverished view' of what
constitutes persecution on account of a political opinion).

W think this factual testinony about the political
inplications of Javed's representation is different from a
petitioner's conclusory assertion as to his persecutor's notives,
whi ch we need not accept. See Ali v. Gonzales, 190 F. App'x 13, 15
(1st GCr. 2006). Javed's credible, factual testinony anply
established that his persecutors inputed a political opinionto him
(albeit incorrectly), and that this opinion was at | east a "central

reason" for their attacks on him Cf. Manzur, 494 F.3d at 294

(faulting the 1J for concluding that a petitioner's efforts to have
a sol di er suspected of assassinating her husband prosecuted could
not have resulted in persecution on the basis of inputed political

opinion); Singh v. llchert, 69 F.3d 375, 379 (9th Cr. 1995)
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(finding that the petitioner was persecuted on the basis of inputed
political opinion when authorities abused him because of his
association with political dissidents). The Board and 1J's
contrary conclusion is not supported by the record.

At this point, we could find these dual errors harnl ess
only "if the record conpelled a finding that any presunption of
future threats was rebutted by 'a fundanental change in
circunst ances such that [petitioner's] life or freedomwoul d not be
threatened.'" Un, 415 F.3d at 210 (quoting 8 CF.R
8§ 1208.16(b)(1)(i)(A)). But "[t]he governnent has not nade this
argunent, addressing only the converse issue (which assunes that
petitioner bore the burden of proof) of whether there was
substantial evidence supporting the . . . finding that petitioner
failed to establish the likelihood of [future] harm" Id.
Consequently, we nust remand the case. See id. On renmand, Javed
shoul d have the benefit of the presunption of future persecution,
and t he governnent shoul d have the opportunity to attenpt to rebut
t hat presunption

In closing, we address Javed's CAT-protection claim To
avoi d renoval under the CAT, a petitioner nust show that he wll
nore likely than not face torture upon repatriation, with the
consent or acqui escence of the governnent then in power. Mariko v.

Hol der, 632 F.3d 1, 7 (1st Cr. 2011); Ahned v. Holder, 611 F. 3d

90, 98 (1st Gr. 2010). "Tortureis . . . any act by which severe
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pain or suffering, whether physical or nental, is intentionally

inflicted on a person" for various reasons. 8 CFR
8§ 208.18(a)(1). In other words, it is "an extrene form of crue
and i nhuman treatnment.” |1d. § 208.18(a)(2).

On this issue, the 1J and BIA's determnation is
supported by the record. There is no evidence of past torture, and
Javed does not argue otherw se. Nor does docunentary evidence of
the general use of torture by Pakistani authorities suffice,
W thout nore, to establish that Javed hinself is nore likely than
not to be tortured there. It is true that Javed' s persecutors were
associated with the ruling political party, but we cannot, on that
basi s al one, make the inferential |eap he suggests, which is that
he is therefore likely to be tortured by the national governnent.
Beyond t hese cursory points, Javed has not offered any ot her basis
to disturb the Board's and 1J's CAT rulings. Therefore, we wl|l
deny his petition insofar as it seeks review of the denial of his
CAT application.

I11. Concl usion

For the foregoing reasons, we grant in part and deny in

part Javed's petition for review, and remand this case to the BI A

for further proceedings consistent with this opinion.
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