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Lord Justice Moore-Bick:

1.

On 20" May 2005 at the Crown Court at Isleworth befores Hionour Judge
McGregor-Johnson the appellant, Liliane Makuwa, wasvicted of using a false
instrument with the intention of inducing somebddyaccept it as genuine contrary to
section 3 of the Forgery and Counterfeiting Act 1@8d two counts of facilitating an
illegal entrant contrary to section 25(1) of thenligration Act 1971. The two illegal
entrants were the appellant’s children and theuns¢ént in question was a passport
issued in the Democratic Republic of Congo (“DR@j)a friend of the appellant
which had been altered by the removal of the oaignnotographs and the insertion of
photographs of the appellant and her children. appellant was sentenced to 12
months’ imprisonment on each count concurrent. i&lve appeals against conviction
by leave of the Single Judge.

At about 4.30 p.m. on i“SJanuary 2005 the appellant arrived at Heathroywostir
from the DRC with her two children. She presentersélf to an immigration officer,
Mr. McMahon, who asked her why they had come te timuntry and how long they
would be staying. Their conversation was conduateBrench which the appellant
appeared to speak reasonably well, although hehenddbngue is Lingala. It did not
take him long to discover that the passport shetbadered had been tampered with,
but the appellant insisted that it was hers umitd svas confronted with evidence to
the contrary in the form of a photograph of heerid that had been attached to her
application for an entry visa.

The next morning after spending the night at theaat the appellant was arrested and
taken to the police station where the services dfingala interpreter were made
available. She was seen by a doctor and laterdématwas interviewed. It was not
until well into the course of the interview thakeséixplained that she had fled the DRC
out of fear for her personal safety and claimedwssyShe did not tell the doctor that
she had been raped, nor did she mention it dun@gnterview.

In evidence the appellant said that the dangefatexl in her own country drove her
to present false documents in an attempt to gatry do the UK. Her desperate

position and her language difficulties accountedwbat she had said at the airport
and was the reason why her claim for asylum wagsnaate until a Lingala interpreter

was available. She was reluctant to mention the napen she was interviewed
because the interpreter, the solicitor and the gnation officials present were all

male. She had not mentioned it to the doctor ferséame reason.

In relation to the charge under the Forgery Act dippellant relied at trial on the
statutory defence provided by section 31 of the ignation and Asylum Act 1999
which provides as follows:

“(1) It is a defence for a refugee charged withadience to
which this section applies to show that, having eom the
United Kingdom directly from a country where hidelior
freedom was threatened (within the meaning of tleéugee
Convention), he—

(@) presented himself to the authorities in the téthi
Kingdom without delay;



(b) showed good cause for his illegal entry or eneg; and

(c) made a claim for asylum as soon as was reakonab
practicable after his arrival in the United Kingdom

(6) “Refugee” has the same meaning as it has @pthposes of the Refugee
Convention.”

6. The Refugee Convention is, of course, the ConvenRelating to the Status of
Refugees of 28 July 1951 as extended by the Protocol of 3anuary 1967 (“the
Convention”), Article 1 of which defines a refuga®a person who

....... owing to well-founded fear of beipgrsecuted for
reasons of race, religion, nationality, membershup a

particular social group or political opinion, is teide the
country of his nationality and is unable, or owtegsuch fear,
is unwilling to avail himself of the protection tifat country, or
who, not having a nationality and being outside ¢bantry of

his former habitual residence, is unable or, owimguch fear,
is unwilling to return to it.”

7. Having given the jury the standard directions loa law, including a direction on the
burden and standard of proof, and having direckesnton the ingredients of the
offence of using a false instrument with inteng phdge told them about the statutory
defence. He directed them as follows:

“First of all in relation to count 1 there is what called a
statutory defence. It only applies to count 1 amd ts where
the exception to the general rule comes in. Ay] & general
rule is that the prosecution must prove the defetislauilt,
prove all of the elements of the charge so that s sure.
There are some occasions, and this is one, where ik a
particular defence put forward where it is for thefendant to
prove the defence. But there is an important difiee here.
Where it is on the defendant to prove somethingyriehe does
not have to prove it to the same high standardotbsecution
have to prove things. They have to prove it on whatalled
the balance of probabilities, that is to say, thayst show that
it is more likely than not to be true.”

Then, having handed the jury a sheet of writteadions, he continued as follows:
“The defendant must show the following five mattens a
balance of probabilities, that is to say, that taey more likely
than not to be true.

Firstly, that her genuine reason for coming to theited
Kingdom was to claim asylum.
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Secondly, that she left the Congo owing to a walinided fear
of being persecuted for reasons of membership pdracular

social group, i.e. her family, her husband haviegrbarrested,
or for reasons of her political opinions.

Thirdly, that she presented herself to the autiesriin the UK
without delay. There is no dispute about that;wkat straight
to Mr. McMahon.

Fourthly, that she showed good cause for her illegay into
the United Kingdom in that she was reasonably tlageon
false papers in order to come to the United Kingdonalaim
asylum. Just pausing there, members of the juryaimoment,
you will understand that if somebody is a genuisglanm-
seeker they are unlikely to be able to travel owppr
documents. That is what this paragraph is direte@rds.

And fifthly, that she made a claim for asylum asrs@s was
reasonably practicable after her entering into Uik Now |
emphasise that word or those words “reasonablytipadde”. It
is for you to judge in the circumstances.”

It will be seen that the judge’s direction followelbsely the language of section 31
with the addition of a requirement for the appdllemmnshow that she had a genuine
reason for coming here to claim asylum and a raftexdo a well-founded fear of
persecution which was clearly intended to refléd Convention definition of a
refugee.

The grounds of appeal in this case give rise to fialated issues. The first is whether
the judge was right to direct the jury that thedmur of establishing all the facts giving
rise to a defence under section 31, including #ue that he is a refugee, rests on the
defendant. The second is whether, if the defendaas bear the burden of proving
that he is a refugee, the judge should have duebte jury that it is sufficient for him
to show only that there is a serious possibilitgtthf returned to the country of his
nationality (or, in the case of a stateless pers@iformer habitual residence), he will
be persecuted for a Convention reason, not thatust establish that on the balance
of probabilities. The third, which is closely raddtto the second, is whether the judge
failed properly to explain to the jury what is mean this context by a “well-
founded” fear of persecution, membership of a $agidup or political opinions. The
fourth is whether, insofar as the defendant beaesburden of proof in relation to
matters other than his status as a refugee, thaebus legal (i.e. persuasive) or
evidential in nature.

What facts give rise to a defence under section 317?

It is convenient to begin by considering the secohthese question first because it
raises issues of principle relating to the mearamgl effect of section 31. Mr.
Macdonald Q.C. submitted on behalf of the appelldmt section 31 of the
Immigration and Asylum Act 1999 was enacted to gffect in relation to a limited
range of offences to the provisions of article Jltlee Convention and should
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therefore be construed and applied in the sameasahe courts have construed the
requirements of the Convention.

Article 31 of the Convention provides as follows:

“The Contracting States shall not impose penaltesaccount
of their illegal entry or presence, on refugees wboming
directly from a territory where their life or fremah was
threatened in the sense of article 1, enter opeesent in their
territory without authorization, provided they peas
themselves without delay to the authorities andwslgmod
cause for their illegal entry or presence.”

In order to be considered a refugee within the seomthe Convention a person must
be outside the country of his nationality or forrhabitual residence and unwilling to
avail himself of the protection of that country bgason of a well-founded fear of
persecution. For such a fear to be well-foundedetheust be sufficient grounds for it
of a kind that are capable of objective verification R v Secretary of State for the
Home Department Ex parte Sivakumafd988] 1 A.C. 958 Lord Keith said at page

994F

“In my opinion the requirement that an applicarféar of
persecution should be well-founded means that thaseto be
demonstrated a reasonable degree of likelihoodhbatill be
persecuted for a Convention reason if returned i dwn
country. InReg. v. Governor of Pentonville Prison, Ex parte
Fernandez[1971] 1 W.L.R. 987, this House had to construe
section 4(1)(c) of the Fugitive Offenders Act 196w¥hich
requires that a person shall not be returned utigeAct if it
appears “that he might, if returned, be prejudiaediis trial or
punished, detained or restricted in his persobalty by reason
of his race, religion, nationality or political opons.”

Lord Diplock said at p. 994

“My Lords, bearing in mind the relative gravity tie
consequences of the court's expectation beingfiéalsi
either in one way or in the other, | do not thihkatt the
test of the applicability of paragraph (c) is ttfa¢ court
must be satisfied that it is more likely than nlodttthe
fugitive will be detained or restricted if he idumed. A
lesser degree of likelihood is, in my view, suféict; and |
would not quarrel with the way in which the testswa
stated by the magistrate or with the alternativey wa
which it was expressed by the Divisional Court. ‘A
reasonable chance,” ‘substantial grounds for thigki‘a
serious possibility’ - | see no significant diffece
between these various ways of describing the degfee
likelihood of the detention or restriction of thegftive on
his return which justifies the court in giving effeo the
provisions of section 4(19).”



| consider that this passage appropriately expsetse degree
of likelihood to be satisfied in order that a fedrpersecution
may be well-founded.”

13. Lord Goff expressed similar views at page 1000BHere he said

“But once it is accepted that the Secretary ofeStentitled to
look not only at the facts as seen by the appljdaumt also at
the objective facts as ascertained by himself iation to the
country in question, he is, on the High Commissi@ne
approach, not asking himself whether the actuat tdathe
applicant is plausible and reasonable; he is askinggelf the
purely hypothetical question whether, if the apgolicknew the
true facts, and was still (in the light of thoset& afraid, his
fear could be described as plausible and reasan@liviethis
approach, the Secretary of State is required tohasiself a
most unreal question. His appreciation is in angnévikely to
be coloured by his own assessment of the objedtives as
ascertained by him; and it appears to me that thgh H
Commissioner's approach is not supported, as aemaft
construction, by the words of the Convention, evaving
regard to its objects and to the travaux prépaedoiln truth,
once it is recognised that the expression "welhtted" entitles
the Secretary of State to have regard to facts awknto the
applicant for refugee status, that expression datmweoread
simply as “qualifying” the subjective fear of thppdicant - it
must, in my opinion require that an inquiry shobld made
whether the subjective fear of the applicant iseotiyely
justified. For the true object of the Conventionnist just to
assuage fear, however reasonably and plausiblytaimed, but
to provide a safe haven for those unfortunate mewmplose fear
of persecution is in reality well-founded.”

14. As Mr. Macdonald pointed out, it is not necessay & person seeking asylum to
satisfy the authorities on the balance of probadslithat his fear of persecution is
well-founded; something less than that will suffice

15. The purpose and effect of article 31 of the Coneentvas considered by the
Divisional Court inR v Uxbridge Magistrates’ Court Ex parte AdifaD01] Q.B. 667.
In that case the court considered the positiomiae asylum seekers who were being
prosecuted for being in possession of false passpba time when their applications
to be accorded refugee status had yet to be detednby the Home Secretary. In each
case the applicant sought judicial review of theislen to prosecute him and in two
cases the applicants also sought judicial reviewhefpolicy of prosecuting asylum
seekers holding false papers whose claims hadoybe tdetermined. Each of them
relied on article 31 of the Convention. Simon Browa., with whom on this question
Newman J. agreed, described the position as folavesage 677G-678A:

“What, then, was the broad purpose sought to beeaeth by
article 31?7 Self-evidently it was to provide immiynifor
genuine refugees whose quest for asylum reasomaaywed
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them in breaching the law. In the course of argumen
Newman J. suggested the following formulation: wehéne
illegal entry or use of false documents or delay dz
attributed to a bona fide desire to seek asylumthdrehere or
elsewhere, that conduct should be covered by ar8tl That
seems to me helpful.

That article 31 extends not merely to those ultalya
accorded refugee status but also to those claimgyyum in
good faith (presumptive refugees) is not in doubtor is it
disputed that article 31’s protection can applyatguto those
using false documents as to those (characteristichle
refugees of earlier times) who enter a countryadatinely.”

The parties in that case made conflicting submiss&bout the steps that should be
taken to ensure that the United Kingdom compliedhwis obligations under
international law as expressed in article 31 of envention. The applicants
submitted that there should be no prosecution uiti Home Secretary had
determined the claim for asylum and that his denishould be determinative of the
guestion whether article 31 applied. The respordsuibmitted that the proper course
was for the defendant to apply for a stay of angcpedings against him. Simon
Brown L.J. did not consider either course entirgdyisfactory and it is interesting to
note that one of his reasons for rejecting theaedpnts’ submission that the issue be
determined in the context of an application to $tayabuse of the process was that it
would place on the defendant the burden of proothenbalance of probabilities: see
page 683E-F. In the end, however, he concludethenlight of the respondents’
assurances that they intended to give full effedrticle 31 that the abuse of process
jurisdiction was able to provide a sufficient sgfaet for those wrongly prosecuted.
Newman J. took a different view. He noted thatctB1 had not been incorporated
into domestic law and was therefore unable to dcttegi the court could grant or
refuse relief by reference to it. It was in hiswientirely a matter for the executive:
see pages 694F-695B.

The Immigration and Asylum Act 1999 was passeditle lover three months after the
decision inAdimi. Section 31(1) is closely modelled on article 31he Convention
with the addition in paragraph (c) of the requiremthat the defendant must have
made a claim for asylum as a soon as reasonabtyiqahble after his arrival in the
United Kingdom. It is reasonable to conclude, thareg that the purpose of enacting
section 31 was to meet the difficulties exposedtiy judgments inAdimi by
incorporating into domestic law, with certain machtions, the principles contained
in article 31 in the form of a defence to the cleagrgnost likely to be brought against
asylum seekers entering the country on false passgdao our view Mr. Macdonald
was right, therefore, to submit that section 3I-flhe Act is to be construed against
the background of article 31 of the Convention.

The responsibility for determining whether a pergoto be recognised as a refugee
rests exclusively on the Home Secretary: Seakumararmper Lord Templeman at
page 996. On that ground, and on the grounds thalea31 of the Convention was
intended to afford protection to those whose claiims asylum have yet to be
determined, Mr. Macdonald submitted that anyone whas claimed asylum and
invokes the defence provided by section 31 of theilgration and Asylum Act 1999
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must be assumed to be a refugee until the Homeetaegrhas determined his

application for asylum. In further support for thegument he sought to rely on a
passage in the speech of Lord BridgeRinv Home Secretary Ex parte Bugdaycay
[1987] A.C. 514 at page 525H in which he said thatas to be assumed that the
applicant in that case, Mr. Musisi, was a refugee.

We are unable to accept that submission. If Padrdnmad wished to exclude from
the jury’s consideration the issue of the defendam¢fugee status, no doubt
subsection (1) could have been worded to provide ithwvas a defence for a person
charged with a relevant offence who claimed to leflagee to show that he satisfied
the requirements of paragraphs (a) to (c), butithabt how the legislation is drafted.
(We do not think that any assistance can be deifrned Lord Bridge's comment in
Bugdaycaywhich simply reflected the nature of the argumiesfiore the House and
the fact that Mr. Musisi’s refugee status wasinatispute.) It is clear from the terms
of subsection (1) that whether the defendant efiagee in Convention terms is one of
the matters that the court has to consider as sental element of the defence, as
well as the question whether he has come direotiy fa country where his life or
freedom was threatened. Moreover, it is clear tivatdecision of the Home Secretary
whether to grant or refuse refugee status is nal for these purposes since by virtue
of subsection (7) the refusal of an application &ylum does not prevent the
defendant from showing that he does in fact fathimi the terms of subsection (1). In
our view, therefore, one is brought back to thenteof section 31 itself.

The first thing one notices about section 31 ig thstead of referring to a “person”
charged with an offence to which this section agplit refers specifically to a
“refugee”. Moreover, subsection (6) defines a rekugq terms of the Convention, not
simply as a person who has claimed asylum. Inidte bf what was said by their
Lordships inSivakumararwe are satisfied that one of the essential chenatits of a
refugee as defined by the Convention is that it lbansaid of him that there is a
serious possibility, a reasonable degree of likelth or a real and substantial risk (the
expressions are interchangeable) that if he igmetuto the country of his nationality
or former habitual residence he will suffer perdiecufor one of the Convention
reasons. That is reinforced by the use of the wé(d#thin the meaning of the
Refugee Convention)”. They cannot have been intntte govern the word
“refugee”, both because they do not naturally eetat it within the structure of the
subsection, and because the meaning of the wofdgke” is defined separately in
subsection (6). They must therefore have been deduto make it clear that the
reference to a country where his life or freedons Waeatened are to be understood
in the same sense as they are to be understobd aontext of the Convention.

The first question, therefore, to which sectiong8Zes rise is whether the defendant is
unwilling to return to the country of his natiortglior former habitual residence
because he is afraid of persecution. If he is,rniet question is whether there is a
serious possibility that if he were returned ta t@untry he would suffer persecution.
If there is, it is then necessary to ask whetherrisk is of persecution for one of the
Convention reasons. If it is, he is a refugee lier purposes of subsection (1). At that
stage it becomes necessary to enquire whether ine ¢a the United Kingdom
directly from a country where his life or freedonasvthreatened and whether he
satisfies the requirements of paragraphs (a) to (c)
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It follows that in our view, if the defendant bedng burden of proving that he is a
refugee (a question to which we will return in amamt), it is sufficient for him to

show that there is a serious possibility that heuldiosuffer persecution for a
Convention reason if he were returned to the cguotrhis nationality or former

habitual residence. We consider that adequatelieatsf both the conventional
standard of proof where the burden is on the defehdnd also the appropriate
criterion for establishing refugee status.

The burden of proof

We turn next to consider the burden of proof. MizaRQ.C. on behalf of the Crown

submitted that the burden of proving all the mattgiving rise to a defence under
section 31(1) lies on the defendant who must dastalthem on the balance of
probabilities. In this connection two questionssarfor consideration: (a) whether
subsection (1) imposes on the defendant the bustiproving all or any of the facts

necessary to establish the defence; and (b) inssfair does, whether that burden is
legal or only evidential.

() Refugee status

It is convenient to consider first the questiontioé defendant’s refugee status. In
Sheldrake v D.P.H2004] UKHL 43, [2005] 1 A.C. 264 Lord Bingham ficig Lord
Griffiths in R v Hunt[1987] A.C. 352, 374) reaffirmed that if the laage of the
statute in question does not make it clear wheteiground of exoneration must be
established by the defendant or negatived by tbeeoutor, the court should consider
the mischief at which the statute was aimed andtiged considerations affecting the
burden of proof, in particular the ease or difftguihat the respective parties would
encounter in discharging the burden.

In the present case section 31 provides a defemashdrges made under various
statutory provisions relating to the use of falseuments, but in view of the specific
nature of that defence, the particular mischiefakhParliament had in mind when
enacting that section must have been the uses# fassports or other identity papers
to obtain entry to this country. As to the pradtmansiderations relating to the ease or
difficulty of establishing refugee status, the aefent is in the best position to know
whether he is afraid of persecution in the counfritis nationality or former habitual
residence, but it may be difficult for him to shakat his fear of persecution for a
Convention reason is objectively well-founded beeabe is unlikely to have access
to the wider country information relevant to thaiegtion. Moreover on the face of it
the language of subsection (1) draws a distindbemveen the defendant’s status as a
refugee and what, as a refugee, he has to showhdrigupport for the appellant’s
position can be gained from subsection (7) whidvioles as follows:

“If the Secretary of State has refused to grantlaamc for
asylum made by a person who claims that he hasfenae
under subsection (1), that person is to be takeéntmde a
refugee unless he shows that he is.”

The fact that the statute casts a burden on thendaht under these circumstances to
show that he is a refugee tends to support thelusioa that he does not bear that
burden under other circumstances.
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In the light of these matters we have come to theclsion that, as in the case of
other more commonly raised defences, such as sfdfide or alibi, provided that the
defendant can adduce sufficient evidence in supgfonis claim to refugee status to
raise the issue, the prosecution bears the buriprowing to the usual standard that
he is not in fact a refugee.

(i) Other matters

Different considerations apply, however, in relatto the other matters which have to
be established under section 31(1). In the firat@lthe words “It is a defence for a
refugee . . . . to show that . . . .” are themselsefficient to make it clear that a
burden of some kind is being imposed on the defetnaiad the expression as a whole
strongly suggests that the burden was intendedetdebal rather than merely
evidential. A similar question arose v Johnston§g003] 1 W.L.R. 1736, although
admittedly in a different context. In that case prevision under consideration was
section 92(5) of the Trade Marks Act 1994. Thisvides a defence to a charge of
counterfeiting in the following terms:

“It is a defence for a person charged with an aféeander this
section to show that he believed on reasonablengiothat the
use of the sign in the manner in which it was usedyas to be
used, was not an infringement of the registeredetraark.”

Lord Nicholls, with whom the other members of theude agreed, did not think that
the subsection could be read as imposing an evalleather than a legal burden on
the defendant. Although the subject matter of gggslation in that case was different,
the terms in which the defence was expressed argicadl to those of section 31(1).
We are left in no doubt it was the intention of IRanent not merely to place the
burden of proof on the defendant but to imposeionthe legal burden of proving the
remaining matters to which subsection (1) refers. 8 not find that surprising given
that they are all matters of which the defendarikedy to be at least as well, if not
better, informed than the prosecution.

The question then arises whether in this casemipesition of a legal burden of proof
involves an unjustifiable infringement of the pregiion of innocence which,
although historically part of the common law, issnalso enshrined in article 6(2) of
the European Convention on Human Rights. Sincebtliden ordinarily lies on the
prosecution to prove all the elements of the oféemgth which the defendant is
charged, it may be said that the presumption aféence is infringed whenever there
is imposed on the defendant the legal burden ofipgomatters which, if established,
provide him with a defence. Almost all the excepsioto the presumption are
statutory, a matter which has assumed greaterfis@nce since the passing of the
Human Rights Act 1998, section 3(1) of which regsiboth primary and subordinate
legislation to be read and given effect in a wayclwhs compatible with Convention
rights. The question therefore arises whetherneisessary in this case to read section
31(1) as imposing an evidential, rather than allebgarden of proof to ensure
compatibility.

In Sheldrake v D.P.A.ord Bingham reviewed a number of decisions ofEeopean
Court of Human Rights in which the presumptionmidcence had been considered
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in the context of provisions imposing a reversedbarof proof. In paragraph 21 of his

speech he expressed the following conclusions:

“From this body of authority certain principles miag derived.
The overriding concern is that a trial should be, fand the
presumption of innocence is a fundamental righeaed to
that end. The Convention does not outlaw presumgtof fact
or law but requires that these should be kept witkasonable
limits and should not be arbitrary. It is operstates to define
the constituent elements of a criminal offence,lwkag the
requirement of mens rea. But the substance ardtedf any
presumption adverse to a defendant must be examaredl
must be reasonable. Relevant to any judgment on
reasonableness or proportionality will be the oppaty given
to the defendant to rebut the presumption, maimenaf the
rights of the defence, flexibility in applicationf othe
presumption, retention by the court of a power ¢eeas the
evidence, the importance of what is at stake arddtfiiculty
which a prosecutor may face in the absence of suprption.
Security concerns do not absolve member states thhemduty
to observe basic standards of fairness. The iisility of any
infringement of the presumption of innocence canbet
resolved by any rule of thumb, but on examinatiéralb the
facts and circumstances of the particular provisisapplied in
the particular case.”

Having then considered a number of decisions ofcthets in the United Kingdom,
includingR v D.P.P. Ex parte Kebilerjfd000] 2 A.C. 326R v Lamber{2002] 2 A.C.

545 andR v Johnston&e said in paragraph 31:

“The task of the court is never to decide whethaewerse
burden should be imposed on a defendant, but alteagssess
whether a burden enacted by Parliament unjustyfiaiflinges

the presumption of innocence. It may none the less
guestioned whether (as the Court of Appeal ruledara 52d)
“the assumption should be that Parliament would mate

made an exception without good reason”. Such gmoagh

may lead the court to give too much weight to thactment
under review and too little to the presumptionrofacence and
the obligation imposed on it by section 3.”

In R v Johnstonéord Nicholls said in paragraph 50:

“All that can be said is that for a reverse burdémproof to be
acceptable there must be a compelling reason wikyfaiir and
reasonable to deny the accused person the prataudionally
guaranteed to everyone by the presumption of inme....A

sound starting point is to remember that if an aeduis
required to prove a fact on the balance of prolighid avoid
conviction, this permits a conviction in spite bétfact-finding
tribunal having a reasonable doubt as to the quiiltthe
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accused: see Dickson CJ v Whyte(1988) 51 DLR (4th)
481, 493. This consequence of a reverse burdepradf
should colour one’s approach when evaluating theaes why
it is said that, in the absence of a persuasiveldruon the
accused, the public interest will be prejudicedato extent
which justifies placing a persuasive burden on dlceused.
The more serious the punishment which may flow from
conviction, the more compelling must be the reasorihe
extent and nature of the factual matters requicetet proved
by the accused, and their importance relative ® rtratters
required to be proved by the prosecution, haveettaken into
account. So also does the extent to which thedouah the
accused relates to facts which, if they existraaglily provable
by him as matters within his own knowledge or tdckhe has
ready access.”

The offences in respect of which section 31(1) ples a defence are those set out in
Part 1 of the Forgery and Counterfeiting Act 1981aKing, copying, possessing and
using false instruments, including passports), rafés under sections 24A of the
Immigration Act 1971 (obtaining or seeking to ohtantry by deception) and
offences under section 26(1)(d) of that Act (fadsifion of documents and possession
of a false passport for use for the purposes dfAlg. In each case the prosecution
is obliged to establish to the usual standardhallibgredients of the offence just as it
would if the defendant were not a refugee. Thecefté section 31(1) is simply to
provide a defence to a defined class of personmeancribed circumstances. It does
not therefore impose on the defendant the burdelispfoving an essential ingredient
of the offence.

The mischiefs at which these statutory provisiaiesamed are many and various, but
the principal mischief that Parliament must havd llamind when enacting section
31(1) was the use of false passports and othetitggrapers by those who are not
entitled to enter the United Kingdom in order tdaib entry. It has been recognised
both in Strasbourg and in this country that thera iegitimate public interest in the
implementation of a lawful immigration policy whichay provide a justification for
measures that would otherwise involve an infringeimef Convention rights,
provided that their effect is not disproportiondte the aim which they seek to
achieve: see, for example, sBRgUllah) v Special Adjudicatof2004] UKHL 26,
[2004] 2 A.C. 323 anR (Razgar) v Secretary of State for the Home Depamt
[2004] UKHL 27, [2004] 2 A.C. 368. The fact thatetltlaims to refugee status of
many of those who seek asylum in this country #ienately rejected as unfounded
underlines the importance of maintaining effectimenigration control.

Mr. Riza Q.C. submitted on behalf of the Crown ttint matters which the defendant
is required to prove in order to take advantagthefstatutory defence are all largely,
if not entirely, within his own knowledge. Moreoyehey are matters in relation to
which it will usually be difficult, if not impossib, for the Crown to adduce positive
evidence. He submitted that if the defendant barenore than an evidential burden
in relation to them, the Crown would be at a sevialisadvantage and the
effectiveness of the legislation relating to the wé false passports to obtain entry
would be seriously undermined. In support of thiguanent he referred us to the
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recent decision of this court iR v Embaye and othef2005] EWCA Crim 2865
(unreported).

In Embayethe court was concerned with section 2 of the ésyland Immigration
(Treatment of Claimants, etc) Act 2004 which makes offence to attend a leave or
asylum interview without being in possession of aid/ immigration document.
Subsection (4) provides a number of defences, dnehih is for the defendant to
prove that he has a reasonable excuse for not leipgssession of a document of
that kind. One question that arose was whetherddfendant bears the burden of
proof in such cases and, if so, whether the bursléegal or evidential in nature. In
the light of the wording of the subsection (“ltaslefence for a person . . . . to prove .
..”) the court had no difficulty in holding thdteé defendant bears the burden of proof.
Nor did it have difficulty in holding that the bwd is legal rather than evidential.
Kennedy L.J. said in paragraph 29:

“For that same reason, namely that the defendantas likely
to have all of the relevant information, and begiim mind the
importance of maintaining an effective immigratjwlicy, and
the limitation on the penalties which can be impbsader the
Act, we see no reason to conclude that the burdepramf
should be interpreted as being anything less thalegal
burden. An evidential burden would do little tcoprote the
objects of the legislation in circumstances whetee t
prosecution would have very limited means of testany
defence raised. ”

The maximum sentence for most of the offences uidet | of the Forgery and
Counterfeiting Act 1981, including the offence d¢ezhby section 3 under which the
appellant in this case was charged, is ten yeamgfisonment following conviction on
indictment. That is a considerably greater pentdgn the maximum of two years’
imprisonment provided for an offence under secBai the Asylum and Immigration
(Treatment of Claimants, etc) Act 2004. In othespexts, however, the considerations
are little different from those which weighed withe court inEmbaye In almost all
cases it would be very difficult, if not impossipbler the Crown to prove that the
defendant’s life or freedom had not been threatémeéle country from which he had
come; in most cases it would be difficult, if natpossible, for the Crown to prove
that he had not presented himself to the authseritiethe United Kingdom without
delay; in many cases it would be difficult to shtwat he had not shown good cause
for his illegal entry or presence or that he hatdmade a claim for asylum as soon as
was reasonably practicable after his arrival inthted Kingdom. If the burden on
the defendant were no more than to adduce suffi@eidence to raise an issue in
relation to matters of that kind, the statutoryymsmns to which section 31 relates
would be rendered largely ineffective in the cakalldthose who came to this country
claiming a right to asylum here. We recognise thmdosing a legal burden of proof
on the defendant engages the presumption of inwecand we recognise that the
consequences of conviction, at any rate for amo#eunder Part | of the Forgery and
Counterfeiting Act, are severe. Nonetheless, wartethese as sufficient reasons for
imposing a legal burden of proof on the defend#. are accordingly satisfied that
the infringement of article 6(2) is justifiable ithis case since it represents a
proportionate way of achieving the legitimate objer of maintaining proper
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immigration controls by restricting the use of fedgpassports which are one of the
principal means by which they are liable to be owere. We should add that we do
not consider that the existence of the reversedsuad proof provided for in section
31(1) will prevent the defendant who seeks to o#lyits provisions from receiving a
fair trial.

How should the jury be directed?

In the light of our conclusions we return to theywsa which the judge should direct
the jury in a case where the defendant seeks yoorekection 31(1). The first thing
they should be told is that section 31 providepecsl defence to a person who is a
refugee. It may well be that, in many cases whaee defendant claims to be a
refugee, the Crown, while not accepting the claanf, not seek to establish that he is
not. In such cases there will be no issue for ting jo decide and no need to explain
the term. Where the Crown disputes the defendantdisn it will be necessary to
explain what a refugee is for the purpose of sVB&.would suggest that is best done
by drawing on the language of the Convention ifse$ing words of the following
kind:

“a refugee is a person who has left his own couotving to a
well-founded fear of being persecuted for reasohgace,
religion, nationality, membership of a particulacel group or
political opinion.”

It will also be necessary to give the jury somesagsce on the meaning of a “well-
founded fear”. We would suggest that the concepthest be conveyed by directing
them that a fear of persecution is well-foundethére is a serious possibility that the
defendant will suffer persecution if returned ts lown country. Finally, it will be
necessary to direct their attention to the fact itharder to be a refugee the defendant
must fear persecution for one of the reasons meedian the Convention, that is,
race, religion, nationality, membership of a patac social group or political
opinion. In most cases there will be no need t@ ghe jury further directions on the
meanings of those expressions, but there may les edsen it will be necessary to do
s0. In such cases the judge should discuss the@gedpdirections with counsel before
he begins his summing-up.

Having thus defined a refugee, the judge should tied the jury (if the matter is
disputed) that the burden is on the prosecutioprtwve that the defendant is not a
refugee. If they are sure that he is not, thahes énd of the matter as far as this
defence is concerned. However, if they think he @y refugee, they must go on to
consider the other matters that have to be provdskse should be separately
identified and the jury should be told that it @& the defendant to satisfy them of
each matter on the balance of probabilities. Theareing requirements of subsection
(1) are couched in ordinary language and will mtmally call for further directions.
However, in some cases it may be necessary tospieeific directions about certain
matters: for example, if there is evidence thatdbgendant spent any length of time
in another safe country on the way to the Unitedgdom, it may be necessary to
explain what is meant in this context by comdigectly from a country where his life
or freedom was threatened. In our view it may bkpfbeto the jury to give them
directions on all these matters in writing.
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In the present case the judge did give the jurgatiions in writing, but he did not
direct them correctly on the burden of proof imati&ln to the issue of the appellant’s
refugee status. Nor, in our view, did he give thanproper direction on what is
required to render a fear of persecution “well-foed’. The jury rejected the
appellant’'s defence and may have done so becdtisa)gh they accepted that there
was a real possibility that she would suffer peusiea if she were returned to her
own country, they were not satisfied that it wagerikely than not that she would do
so. In a matter of this kind the application of #ppropriate test for refugee status and
the correct burden of proof have a significant parplay in the protection of those
seeking asylum from the imposition of penalties amthe criminal law. For the
reasons we have given we are satisfied that thgejadlirections were defective.

Is the appellant’s conviction unsafe?

On the face of it the judge’s failure to give tlweyj appropriate directions as to what
constitutes a refugee and as to the burden of pna@fation to that issue is sufficient
to render the conviction unsafe. However, Mr. R&fdbmitted that despite those
shortcomings the appellant’s conviction can norietisebe considered safe because,
even if the judge had directed the jury in the nearme have suggested, her defence
was bound to fail since she did not adduce anyeenid capable of establishing the
matters set out in paragraphs (a)-(c).

In the present case there was evidence that thallapphad changed flights in Paris
on her way from Kinshasa to London, but althoughis summing-up the judge
mentioned that the appellant had passed through, Per said nothing at all to the
jury about the requirement in section 31(1)(a) that defendant must have come to
the United Kingdom directly from a country wherer héde or freedom was
threatened. The obvious explanation for that omrsss that it was not a matter in
issue at the trial. In those circumstances istitapen to the Crown to rely on it at this
stage.

Next Mr. Riza submitted that the appellant hadpresented herself to the authorities
in the United Kingdom without delay. However, thei@es not appear to have been a
dispute about that either and again it is too iateise the point at this stage.

Finally he submitted that the appellant had not enactlaim for asylum as soon as
was reasonably practicable after her arrival inlinéded Kingdom. Whether she had
done so or not was a question of fact for the hych called for the exercise of a
degree of judgment and the judge directed the ganyectly in relation to it. The
circumstances were not in the appellant’s favoncesishe had failed to claim asylum
until the day after her arrival and after she haabrb interviewed twice by the
immigration officer, but she said that she had legg difficulties and she was not
provided with the services of a Lingala interpretetil she was interviewed by the
police the following day. (It was during the courskethat interview that she first
sought to claim asylum.) Despite these obviouscdities, we are not confident that
the jury must have rejected her defence on thisrgtand that they would therefore
have convicted her in any event.

In those circumstances we are satisfied that tipelEmt’'s conviction is unsafe and
must be quashed.



