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Introduction

[1] The petitioner is D E F K who was born on 24cBeaber 1974 and is a national of
Cameroon. He entered the UK on or about 21 JarR@0y and claimed asylum,
which claim was refused by the respondent. An inmatign judge heard and rejected
his appeal but on 29 November 2007 senior immigingtidges held that that judge
had erred in law in ordered that his appeal bechafiesh. Another immigration judge
heard the appeal of new on 23 June 2008 but disthisén terms of a decision dated
18 July 2008 on the badigter alia, that he did not believe the account of the

petitioner in regard to the circumstances in wiehalleged he had been detained by



the authorities in Cameroon and had thereaftempesciiom captivity. Nor did he
believe that the petitioner would be of any inteteshe authorities in Cameroon. An
application to the tribunal for leave to appedihte Court of Session was refused on 3
September 2008. An application for leave to apgeabecisions of 18 July 2008 and
3 September 2008 was lodged in this court and dfePfuary 2010 the Inner House
affirmed the decision to refuse permission to apaed dismissed the application.

[2] The petitioner now claims that on or aroundJ2ly 2009 he received a copy of a
newspaper entitled "Eden” dated 13 to 15 April 2009s is said to be a newspaper
circulating in Cameroon. The extract which is proellicontains an article entitled
"New Analysis - political activists still oppressed in Cameroon” in which the

petitioner is referred to as a person who wasipally active following an incident in
2004. It goes on to narrate that the authoritieégided the petitioner and that he has
not been heard of since. The article was not censdlby either the original
immigration judge or the second one. The petitiat@ms that he took both the
newspaper and the envelope in which it had arrigéds solicitor as soon as possible
after he had received it. The application for letvappeal to this court was pending
at that time and for reasons which are not entickdgr it was agreed not to do
anything about the letter until that applicatiorswasolved.

[3] On 30 April 2010 the respondent issued a denisgjecting submissions made on
behalf of the petitioner, in a letter dated 8 ARGI10, that the further information
contained in the newspaper article and certaiméurinformation presented to her
amounted to a fresh claim for asylum and thatigists under the European
Convention on Human Rights would be infringed ifviere returned to Cameroon.

[4] He now seekanter alia, reduction of that decision dated 30 April 2010.



Submissionsfor the petitioner
[5] Mr Forrest considered first the immigration gels decision of 18 July 2008. In
particular he drew my attention to paragraph 45etbie which is in the following
terms:
"The Appellant is very probably from the New Towirgort District, Douala.
He may have been a member of the SDF. Beyondfthrad|l the above
reasons, his account is not credible even to tverstandard of proof. He
fails to establish that the authorities of Camerdetailed and ill-treated him;
that he escaped from detention and travelled t&Jtéhrough the help of
Cardinal Tumi; that he left Cameroon because af éééhe authorities; or that
the authorities would have any interest in himafreturns."
[6] Mr Forrest submitted that while the appeal mexwas ongoing until its
exhaustion the petitioner established a life hideelived in this country since January
2007 and met a lady G MacV and her son. In Aprd208e was sent a copy of the
newspaper to which | have referred but he did antst to the respondent until after
his appeal rights were exhausted. In fact, it vead with the letter of 8 April 2010.
The article is contained in a photocopy of whatesgwp to be a newspaper called
"Eden" and the relevant issue covers Monday 13 ¢édVé#sday 15 April 2009. The
main article relates to the detention of 400 Cameians in Equatorial Guinea after
they were accused of hatching a plot to attackpthsidency with purported rebels
from Mali and Cameroon who reached Equatorial Galimgboat. The piece which
purportedly refers to the petitioner, headBdlltical activists still oppressed in
Cameroon' runs as follows:
"Even with the advent of multipartism in the eatBO0s political activists are

still been §ic) oppressed, arrested, tortured and detained ire@am. The



situation was even worse during the launching efSbcial Democratic Front,
SDF in 1990 during which six people were killedBamenda.

Veteran politician Mboa Massok who spearheadedabioer ‘ghost towns' of
the early 1990s, pressuring the government todiiser the political sector has
been tortured on several occasions.

Since then activists(c) have not found it easy with the Biya regime. They
either killed or forced to flee Cameroon. South@ameroons National
Council, SCNC, activists clamouring for the restimmatheir statehoodsi(c)

are often brutalised and detained every year eslpea)around the month of
September as the brazec] up to celebrate October 1, the day they claim the
two Cameroons united.

In 2005 and 2006 students of the University of Bwba were demanding
university reforms were seen as SCNC activists faitin of them killed

during demonstrations.

But the greatest target seems to be SDF militahtsvave been opposing the
Biya regime calling for a change of the status quo.

In 2001, in the wake of the operational command {anforce that was created
to fight armed banditry) SDF militants were sevgtertured and detained
after they staged a serious of demonstrationsritadd the whereabouts of
some 9 youths the government declared missing.

Diehard SDF militants like Nitcheu Syapze Paul@aroline Lum Atanga,
Sub Eric and ... tured (presumably tortured-somé@etypescript cannot be
read) and detained by security forces acting omlbelithe ruling Cameroon
People's Democratic Movement, CPDM. In fear forlhes ic), many of

them Cameroonrs(c) ran away from toqc) the United States where reports



say they were seeking asylum. The torture of palitactivist §ic) took a
different twist in 2004 when President Buea wasaurad dead, months to the
2004 presidential electiosi€). Those who openly expressed joy by designing
and distributing leaflets and banners for SDF, agireg news of Mr Buea's
death faced the wrath of the Biya regime. SDF amli$ like FKDE and a
certain Manka Agnes, and Evaline Nchang who feitas their duty to
express themselves and bring about a change ofeszalled for the respect
of the Constitution.

FKDE who was a self-employed youth in New Town Aifan Douala where
he has been a member of SDF since 2002 paid a Ipgaeyfor his activism

in the wake of the rumours about Biya's deatht sgread like wildfire in
Yaounde Douala and other parts of Cameroon. Heegrileaflets which he
distributed on behalf of the SDF. So sure of hifaseld that President Paul
Biya had died, early June 2004 FKDE and Tchudomtuvea a bet against a
certain Garbogc) Dankio. A fight then broke out leading to the tthesaof

both Tchudom and Gardeic), after the release from the Presidency
denouncing the rumours of Biya's death. Those wéie\at the Newtown

(sic) Airport neighbourhood where the incident occumexte immediately
rounded off for questioning. Some two locals inahgdFKDE, known for his
activism for the SDF and his opposition to the Biggime were taken away
from the crowd by the police and accused of mastetimg the bet and for
organizing a series of demonstrations. Witnesses s&id they overheard
security forces saying they were bes)(transferred directly to Yaounde for
detention. Since then they have not been seenaththg has been heard of

them. There was the belief that they might havenlkdlked just as the nine



youths were eliminated and declared in the sant@dyovernment. Political
analyst §ic) said Mr Biya is the one who organized the scenalpiout the
rumour for his death to test his popularity. CPDdharts blamed a certain
Cameroonian Nzana Seme now in exile for puttingrif@mation on the
internet."”
While | have anonymised the petitioner by usingithiigals, it should be noted
that the spelling of his second name, like thakafbo or Gardo, was not
consistent.
[7] Mr Forrest submitted that the author of thecétdid not know what had
happened to the petitioner and this was the issuehway at the heart of the
immigration judge's assessment of his credibilityis material was not before the
immigration judge. New information could take twwrhs. There might be an entirely
different claim based on different material or tharight be information which was
substantially the same but in a different form.lAsderstood his argument this
material fell into the latter category. | was reéel to the letter from the petitioner's
solicitors dated 8 April 2010, No 6/16 of procdssparagraph 1 the solicitors asked
for discretionary leave on the basis of long teesidency in the United Kingdom and
article 8 of the ECHR on the basis that he wagledtto have his case
considered/reconsidered in light of the policy ammeed by the Secretary of State in
July 2006 in respect of case resolution. They didsay in terms that they were
making a fresh claim but the respondent has trahtetetter as containing
submissions that the further information amounted tresh claim and Mr Forrest
accepted that that was the correct way for theoredgnt to proceed. The reply from
the respondent, dated 30 April 2010 is No 6/1 otpss. Mr Forrest submitted that

two issues arose. The first was whether the resparithd applied the correct test that



the further information did not amount to infornaatisufficient to found a fresh claim
for asylum or under ECHR and the second was whetiehad applied the test
properly, particularly in relation to the questihether the petitioner would be at
risk of persecution on return or at risk of viotatiof his article 3 rights. Furthermore,
was the correct test applied in considering whetiherights of the petitioner under
article 8 would be violated by his removal.
[8] | was referred to paragraph 353 of the ImmigraRules (HC 395, as amended by
HC 112) which Mr Forrest accepted was correctlyosgtat paragraph 6 of the
respondent'’s letter. Paragraph 353 runs as follows:
"When a human rights or asylum claim has been eefas withdrawn or
treated as withdrawn under paragraph 333C of tReses and any appeal
relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tli=termine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thets previously been
considered. The submissions would only be sigmtigadifferent if the
content:
(i) had not already been considered; and
(i) taken together with the previously considenedterial, created a realistic
prospect of success, notwithstanding its rejectich.
The nub of the response was at paragraph 13 séfpondent's letter as follows:
"The documents enclosed with your client's subrarskiave not previously
been considered but taken together with the mateheh was considered in

the letter giving reasons for refusal dated 19 &aty 2007 and the appeal



determination prepared on 18 July 2008, they woolchave created a
realistic prospect of success."
Was the respondent right to say that there wagaltstic prospect of success? Two
tests could be applied. The first was set out énddse oW M (DRC) v Secretary of
Sate for the Home Department [2007] Imm AR 307. In that well-known case thesfir
claimant applied for asylum on the ground thatdeedd persecution by the
government and his application was dismissed bytwetary of State. His appeal
was dismissed by an adjudicator and he producdiaeiuevidence which the
Secretary of State refused to accept as groundiresh claim. An application for
judicial review proceeded in the Court of Appeara&yraphs 6-8 of the leading
judgment delivered by Buxton LJ run as follows:
"[6] There was broad agreement as to the Secrefé®yate's task under
Rule 353. He has to consider the new material hegetith the old and make
two judgements. First, whether the new materialgsificantly different from
that already submitted, on the basis of which g8yuan claim has failed, that
to be judged under Rule 353(i) according to whethercontent of the
material has already been considered. If the naternot 'significantly
different’ the Secretary of State has to go ndrtSecond, if the material is
significantly different, the Secretary of State kasonsider whether it, taken
together with the material previously consideregdates a realistic prospect of
success in a further asylum claim. That secondgodmt will involve not
only judging the reliability of the new materialjtalso judging the outcome
of tribunal proceedings based on that materials@taaside one point that was
said to be a matter of some concern, the Secretétate, in assessing the

reliability of new material, can of course havemmd both how the material



relates to other material already found by the didptor to be reliable, and
also have in mind, where that is relevantly prolsgtany finding as to the
honesty or reliability of the applicant that wasdedy the previous
adjudicator. However, he must also bear in mind ttina latter may be of little
relevance when, as is alleged in both of the pddracases before us, the new
material does not emanate from the applicant hinaetl thus cannot be said
to be automatically suspect because it comes freameed source.

[7] The rule only imposed a somewhat modest testttie application has to
meet before it becomes a fresh claim. First, thestjon is whether there is a
realistic prospect of success in an applicatiomigeén adjudicator, but not
more than that. Second, as Mr Nicol, QC pertineptinited out, the
adjudicator himself does not have to achieve aastabut only to think that
there is a real risk of the applicant being pertsgton return. Third, and
importantly, since asylum is in issue the consiti@neof all the decision-
makers, the Secretary of State, the adjudicatott@dourt, must be informed
by the anxious scrutiny of the material that isoaxatic in decision that if
made incorrectly may lead to the applicant's expotupersecution. If
authority is needed for that proposition, see pedlBridge of Harwich in
Bugdaycay v SSHD [1987] AC 514 at p.513F.

Thetask of the court

[8] There is no provision for appeal from a deaisad the Secretary of State
as to the existence of a fresh claim. The courtiha®fore been engaged only
through the medium of judicial review. The contehsuch an application was
first addressed by this courtitwv SSHD ex p Onibiyo [1996] QB 768. The

applicant in that case argued that whether or rfictsh claim for asylum had



been made was a matter of precedent fact, on the kel as for instance a
decision on whether an applicant was an illegalaet and thus to be decided,
in case of dispute, by the court. The SecretaStafe argued that the decision
on whether a fresh claim had been made was forthitme challenged only on
grounds of irrationality. Sir Thomas Bingham MRyigg the judgment of the
court, inclined tentatively and 'with some misgshto the latter view,
concluding therefore that the decisions of the &eacy of State were
challengeable only ofVednesbury" grounds."

Paragraph [11] goes on to specify the matters waicburt has to address when

reviewing a decision of the Secretary of Stateasltether a fresh claim existed. It

runs as follows:
"[11] First, has the Secretary of State asked Hintise correct question? The
question is not whether the Secretary of State ¢lintisinks that the new
claim is a good one or should succeed, but whetieze is a realistic prospect
of an adjudicator, applying the rule of anxioususiary, thinking that the
applicant will be exposed to a real risk of persiecuon return: See [7] above.
The Secretary of State of course can, and no dogiaally should, treat his
own view of the merits as a starting-point for teaguiry; but it is only a
starting-point in the consideration of a questioat is distinctly different from
the exercise of the Secretary of State making s@Wwn mind. Second, in
addressing that question both in respect of thluatian of the facts and in
respect of the legal conclusions to be drawn froose facts, has the Secretary
of State satisfied the requirement of anxious sty@tlf the court cannot be

satisfied that the answer to both of those questi®m the affirmative, they



will have to grant an application for review of tBecretary of State's
decision."
[9] Paragraph 11 of the respondent's letter irctiveent case set out the test which the
Secretary of State purported to apply in considgtire petitioner's representations.
Effectively what was said there was lifted frakiM.
[10] However, another test was set out in the cA$e(YH) v Secretary of State for
the Home Department [2010] EWCA Civ 116. This case was not exactlyagpar
with WM. The issue was whether or not the Secretary & &ted correctly
categorised a claim as clearly unfounded. Howdhere was a debate as to whether
there was any material difference between the ésts¥iz whether a claim was
“clearly unfounded" and whether it had a "realigtiospect of success". At
paragraph 8 of his judgment Carnwath LJ said tHeviing:
"Arising from this wealth of authoritative guidantbe arguments before us
point to at least five questions on which argualdebts may be thought to
remain:
1) Is there any material difference between the tegts: 'no realistic
prospect of success' and ‘clearly unfounded'?
i) What weight in the consideration is to be gitera previous
appellate decision?
iii) Should the Secretary of State apply his owtigonent to the
relevant question, or should he put himself inghees of a
hypothetical immigration judge considering a polesédppeal?
Iv) On judicial review of the Secretary of Statéscision, should the
court apply its own judgment to that question,soit limited to

Wednesbury review of the Secretary of State's judgment?



v) What is the 'anxious scrutiny' principle, aneégat make any
difference to the answers to any of these questions
At paragraph 10 his Lordship said the following:
"Whatever the theoretical difference between the legal tests, | agree with
Laws LJ that it is so narrow that 'its practicgrsficance is invisible’AK (S
Lanka) supra para 34), which | take to mean that itfoapractical purposes
be ignored. | propose to proceed on that basis."
Mr Forrest submitted that sub-paragraphs (iii) @mgdof paragraph 8 were of
relevance in the present case. He then drew miytiaiiteto paragraphs 15-21 of
Carnwath LJ's judgment as follows:
"15WM (Congo) has been treated as authority that, in decidingtidr to
treat a submission as a fresh claim, the Secrefaé®yate should in effect put
himself in the shoes of an adjudicator or immigmagudge. The judge quoted
the following passage from the judgment of Buxtan L
"The question is not whether the Secretary of Stamself thinks that the new
claim is a good one or should succeed, but whetiege is a realistic prospect
of an adjudicator [allowing the appeal]. The Seamgbf State of course can,
and no doubt logically should, treat his own vieWih@ merits as a starting
point for that enquiry; but that is only a startipgint in the consideration of a
question that is distinctly different from the esige of the Secretary of State
making up his own mind.' (para 24).
It was no doubt in deference to such guidance th®atlecision-letter of
17". April 2008 (see below) spoke of the view to bpented from 'the

hypothetical judge’.



16 The concept of a 'hypothetical judge' decidin@jppeal can be a helpful
discipline, insofar as it makes clear that the &aey of State is acting simply
as the gate-keeper to a process leading to a p@sgipeal, and it emphasises
the objectivity which that requires. However, itig more than a guide, not a
legal formula. In law, whether under the ruleshs $tatute, the Secretary of
State is standing in his or her own shoes in degithis threshold question.
17 InWM the court emphasised that the court's task watnmetch its own
conclusion on the threshold test but rather toens\the rationality of the
Secretary of State's conclusion. Buxton LJ said:

"... in borderline cases, particularly where therg@oubt about the underlying
facts, it would be entirely possible for a courthnk that the case was
arguable ..., but accept nonetheless that it was tpthe Secretary of State,
having asked himself the right question and ap@iexious scrutiny to that
question, to think otherwise; or at least thatSeeretary of State would not be
irrational if he then thought otherwise'. (para.18)

18 As | explained iAS (S'1 Lanka) (para 32-41), subsequent judgments
following ZT (Kosovo) seem to have shifted the emphasis. Thi&HD v QY
(China) [2009] EWCA Civ 680, the court had rejected thgument that the
judge had erred in deciding that the issue of fogation was 'an issue on
which he must reach his own conclusion' rather thgmpplying a traditional
Wednesbury test to the Home Secretary's judgment’. Sedlesald (of the
speeches AT (Kosovo)):

‘All, it seems to me with respect, considered thatause of the essentially
forensic character of the judgment he has to mkeecourt is generally as

well placed as the Home Secretary and so, at\daste there are no issues of



primary fact, can ordinarily gauge the rationabfya certification decision by
deciding whether it was right or wrong.'

19 One notes the possible qualification in respéctses where there are
'issues of primary fact'. This is perhaps a fdlertion of the speeches #T
itself, as neatly summarised in a footnote by Macddd (para 12.177 n 11):
"Lord Phillips, para 23 ‘'where, as here, thereniglispute of primary fact' and
Lord Neuberger, para 83 'in a case where the pyifiaats are not in dispute'.
Lord Brown entered no such caveat in his own amabyfsthe Court's role in
judicial review in this context but did expressegmnent with para 23 of

Lord Phillips's opinion™.

Logically, however, the existence of such unreswligsues of primary fact is
not a reason for the court's deferring to the Sagref State at the threshold
stage. Such unresolved issues are likely of cdoragake it more appropriate
to leave the door open for them to be determinedrboynmigration judge
after a full hearing. The position is not dissimiia that under the rules of
court, where a claim may be struck out not oniyig unfounded in law, but
also if it is clear on the available material ttied factual basis is entirely
without substance (s@déree Rivers DC v Bank of England (No 3) [2001] 2

All ER 513, para 95) per Lord Hope). In most casies,court is at least as
well equipped as the Secretary of State to dectterequestion.

20 More recently ilKH (Afghanistan) v Secretary of Sate [2009] EWCA Civ
1354 (handed down on the™L.November 2009), Longmore LJ (with the
agreement of his colleagues) stated the positiemgualified terms:

"It is now clear fronZT (Kosovo) v SSHD [2009] 1 WLR 348 ... that the court

must make up its own mind on the question whetienetis a realistic



prospect that an immigration judge, applying tHe nf anxious scrutiny,
might think that the application will be exposedatbreach of Article 3 or 8 if
he is returned to Afghanistan. So the questiorisamether the Secretary of
State was entitled to conclude that an appeal woelldopeless but whether,
in the view of the court, there would be a reaigtiospect of success before
an adjudicator.' (para 19).
21 It seems therefore that on the threshold quesie court is entitled to
exercise its own judgment. However, it remainsaess of judicial review
not ade novo hearing, and the issue must be judged on the ialeae@ailable
to the Secretary of State."
[11] In summary, said Mr Forrest, the court coutavritake the view that the
Secretary of State was wrong and if so it couldriete.
[12] In relation to the newspaper article, howewr Forrest submitted, as |
understood him, that it did not matter whether\teelnesbury approach or the "new"
approach was taken. The question was whether wesea realistic prospect of
success standing this article, bearing in mindithaas material which was not before
previous immigration judges. Those judges had wetithe petitioner would be no
interest to the authorities but if the supportingtenial in the article was before
another judge there was a realistic prospect afesscand | was invited to read the
article as a whole. While the second part of it easrely about the petitioner and
might bear some resemblance to the rejected ewddértwas taken in the context of
an author making a general point it could be hiedd & realistic prospect of success
existed. Had it only related what the petitionetiled then it would not be new but it

appeared to be from a responsible source.



[13] The respondent complained that it had not sedmmitted as soon as it had been

received. It had been felt appropriate only to suilinf the appeal failed but in

hindsight it might have been preferable to have gem at the time. No adverse

conclusion could be drawn from these circumstarto@sgever.

[14] The decision letter challenged the articleaamumber of grounds.

[15] Mr Forrest referred to paragraph 26 which raagollows:
"Your client has submitted a newspaper entitlectEdated 15 April 2009
(item xvii). An article from page 5 of the papeshizeen highlighted which is
entitled 'Political Activists Still Oppressed in@aroon'. It is noted that this
article names your client and recounts many ofitails of your client's
asylum claim as told to the Secretary of Statethedmmigration Judge at
your client's appeal hearing. It is not clear whneavspaper article dated
15 April 2009 wishes to recount the details of agident that is said to have
occurred almost five years previously. It is alsted that the newspaper states
it is 'The Nation's Foremost Newspaper for SustdeBevelopment'. It is not
clear therefore, why a newspaper concerned wittasuable development
would choose to recount the details of an allegettient to your client which
appears to be in no way related to sustainablelal@vent. The article is
entitled "'Political Activists Still Oppressed ire@eroon' but does not recount
any specific current incidents of oppression, preig instead to briefly
comment on incidents from 1990, 2001, 2005 and 2@J6re allocating
approximately half of the article to the incidemtisich are very similar to
those recounted by your client. It is also noteat the section of the paper in
which the report appears is entitled ‘News AnaligiSolomon Amabo in

Doula’, no indication has been given as to theabljéy of the newspaper, the



circulation of the newspaper or how your clientdoed the newspaper. It is
therefore considered that another Immigration Judpplying the rule of
anxious scrutiny, would find that, without evidertoghe contrary, the article
highlighted is a piece of subjected opinionatednalism rather than a piece
of objective journalism."
Mr Forrest submitted that the article should bestared in its own context. It was
unfair to highlight the newspaper's concern witktainable development. A
newspaper might boast, for example, that it was#s for sports coverage but it
could still comment on political matters. Whilenias considered by the Secretary of
State that another judge would find the articlgective and opinionated, there was
no basis for that conclusion. It was irrational guite wrong. She had therefore
failed theWM test. It was a relatively modest test and theneewealistic prospects
that if another judge were alerted to the concabmit oppression disclosed in the
newspaper the petitioner's claim would succeed.
[16] Mr Forrest then turned to the question of ifgeence with the petitioner's right to
respect for his private and family life, his honrmeldis correspondence under article 8
of the Convention. That was dealt with extensivelthe respondent's letter from
paragraph 31 onwards. She accepted that the petiticad established a private life
but concluded that the proposed interference witvas proportionate. No issue was
taken with that decision. However, issue was takeim her conclusion that the
petitioner had failed to establish the existenca f#mily life. That decision was
irrational, said Mr Forrest. The information shellieefore her was contained in 6/5,
6/6 and 6/8 of process which consisted of thraeret6/5 was a letter from G MacV
in the following terms:

"Re: FKDE,



I have known the above-named since March 2007,ewWvermet at a meeting.
Since then our friendship has developed into a telationship since about
August 2007 till present time. | am UK citizen andull time employment.

D has become a part of my family - being a gooddjaa to my 7 year old
son, J-J A. He has become close to my relationdraemtis. We have spent
time together with them in Ayrshire and Londonhe past 3 years since we
began dating.

D and | have also been disappointed with loss bidsathrough miscarriage in
early stages of pregnancy in 2008. Without him adyuhe sorrow of
miscarriage would have been hard to bear ... bbialsébeen a real source of
emotional and practical support in these diffi¢utes despite his own issue
relating to his immigration status.

In all the time that | have known D, he has bedr &btalk about some of his
worries - he explained to me what he suffered im&aon, and what he
continues to endure today. | have tried to be paue partner where | can
in this relationship. It is not easy being withexgpn who is a victim of
torture.

D has been trying to seek medical help to assmstith his traumatic past. |
know he has tried to go to college so see if thihthelp him from feeling low
and depressed too much.

Without status in UK, D is unable to plan aheachwiis life. Thus we are not
in the position to enjoy our life together stresmefat the moment. | would ask
that D case be reviewed, with full consideratiombegiven to his efforts to
live as a law-abiding & family man who has beernngyto deal with his

trauma and stress issue as best he can by wagadieg with college,



church, community and medical services in Glasdd&is making the effort
to speak English and to integrate into Glasgowetgavhere he can manage.
Yours sincerely."

[17] 6/6 is a letter dated 12 April 2010 from Bw&lPhil Greene and it runs as follows:
"l have interviewed Mr E on three occasions in rdgdo his application to
stay in Glasgow as | believe he has had a refosal yourselves and could
well face deportation. This is a letter of suppattempting to ensure that he
continues his residence in the United Kingdom.

He has been in Glasgow now since January 2007 andrhestablished
relationship with a lady, whom, | believe, is praghwith his child. He has a
number of qualifications which would ensure thathald be a viable citizen
of this Nation and contribute towards our wellbeiinge were permitted to
stay. He is presently involved in a considerableam of community work as
a football coach, which he undertakes in Hampdeoutih Glasgow Culture
and Sport's Organisation. He has been doing thisdime time now and is
apparently is now applying for his Section 4 fodithaalification, which
would qualify him as a referee in this country.

He states that he has been a refugee from Camamabwhere he stayed in
Cameroon, a town called Douala, he has the wrohggab affiliations and if
returned to Cameroon and to his town of birth, douwéll be at risk. He is
most anxious about his next interview and now adersi himself very much
as a part of the Glasgow scene and |, and he,ea@anasreason why he
shouldn't be given the right to remain in this doynAs previously said, |

believe he would make a viable contribution, béttotigh his voluntary



activities on behalf of the children of Glasgow asda worker once he is
given leave to remain...".

6/8 is an undated letter bearing to be from someatied Salemah Mfumu. It is

unsigned and is in the following terms:
"Dear Sir/Madam
Re:DEFK
| know D since September 2007. | met him throughfiend g macv-A. They
have been through a lot together and he is a guggttort to g and her son j-j,
taking j-j to football, collecting him from schoahd cutting his hair, doing
father-like activities.
They are good couple they enjoy family times toget®ince G and D are
together | know to the best of my knowledge thatrtrelationship is sincere
and genuine. In 2008 i had to be real valued fri@hdn they had difficulties
attached to the loss of pregnancy, | was therbaretin the hospital with
comforting them for their loss.
Through all that D showed dedication and love foBigice he is been in
Glasgow he has been attending college and hasrbakyactive in the
community (both host and African) where he thinkschn contribute to make
a difference.
If D to be sent back in Cameroon it will deeplyeaff J-J and G because it will
be just like separating the body and soul for tHem.

[18] These pieces of correspondence are dealthwithe respondent at

paragraphs 31-41 of her letter and | will looktsdttin more detail later. Suffice it to

say for the moment that Mr Forrest submitted thefais irrational for the respondent



to hold that there was no family life. In this cewetion he referred to the caseXofy

and Z v United Kingdom 24 EHRR 143.

[19] The purpose of referring to that case wasr&wvdmy attention to paragraph 1 of

the rubric which rungnter alia, as follows:
"The notion of family life in article 8 is not caned solely to families based
on marriage and may encompass otlediacto relationships. When deciding
whether a relationship can be said to amount talydife, a number of factors
may be relevant, including whether the couple together, the length of their
relationship and whether they have demonstratad¢bmmitment to each
other by having children together or by any otheans..."

Mr Forrest said that in the present case therealvkesast a realistic prospect that

another judge would say that family life had bestalelished here for the purposes of

article 8. Paragraph 41 of the decision letter msm#ollows:
"It is acknowledged that in principle, family litan exist between an
unmarried couple, even when, as in your clientuonstances, the parties are
not cohabiting. However, for the reasons given alatwaragraphs 32 to 38 it
is considered that another Immigration Judge wéualtithat there are serious
doubts regarding the nature of your client and M&WIs relationship. On the
available evidence, another Immigration Judge,\apglthe rule of anxious
scrutiny, would find that Ms MacV and her son can properly be considered
to be family members of your client for the purposéArticle 8. It is noted
that your client does not claim to have any otlaenify members in the UK
and claimed to live with his girlfriend and siblsxg» Cameroon. Your client

also stated that his mother and father were &ttt @nd living in Cameroon.”



[20] Mr Forrest submitted that the test to be agaptio this aspect of the case was the
YH one rather than th&M one. There were a number of issues where the prima
facts were in doubt. If there was no family lifeththe respondent was correct not to
consider the proportionality of any interferencéhwit. But she was wrong to say that
there was no realistic prospect that another juagne evidence would hold that
family life existed. | was entitled to exercise myn judgment on the matter on the
basis of therH test. It might be argued that even if family Mere established then
any interference with it might still be proportigaedut the respondent had closed the
door on that.
[21] Paragraphs 56 and 57 of the decision letterasifollows:
"56 The guidance i€hikwamba is that specific consideration should be
given to whether returning an applicant to histm@me country to make an
application for entry clearance is indeed propodie but that it could well be
proportionate to enforce removal in a case whezeetis an appalling
immigration history or an abusive asylum claim.isas not been accepted
that your client has established a family lifehe UK he cannot benefit from
the rulings inChikwamba.
57 The issue in the caseBdoku-Bettsis to what extent the human rights of
third party family members should be consideredhayAsylum and
Immigration Tribunal. As it has not been acceptet our client has
established a family life in the UK he cannot bérfebm the rulings in
Beoku-Betts."
[22] Mr Forrest submitted that the respondent hadmearised accurately the
guidance irChikwamba. In that caseCGhikwamba v Secretary of Sate for the Home

Department [2008] UK HL 40) the claimant sought asylum, hayarrived in the



United Kingdom from Zimbabwe. The Secretary of &tatfused her claim and leave
to enter. At that time the removal of failed asylseekers to Zimbabwe was
suspended. The suspension was not lifted until hdez 2004. In September 2002
she married a Zimbabwean National who had beertepgasylum. In 2003 the
Secretary of State refused her claim that to renm@veéo Zimbabwe would breach her
rights under Article 8 of the Convention and th@udatator dismissed her appeal. A
daughter was born to the couple in April 2004 andanuary 2005 the Immigration
Appeal Tribunal dismissed her appeal on the basisshe could and should return to
Zimbabwe to apply there for entry clearance torreta the United Kingdom and that
her separation from her husband, who faced annmsumtable obstacle to his own
return to Zimbabwe, would be for a relatively shmetiod. Her appeal was dismissed
by the Court of Appeal but the House of Lords akbovan appeal against that
decision. They held that, while the maintenanceenfdrcement of immigration
control was a legitimate aim of the Secretary aft&s$ policy in relation to Article 8
family life claims, an Article 8 appeal should e dismissed routinely on the basis
that it would be proportionate and more appropfiatehe applicant to apply for
leave from abroad and that to remove the clainm#irhbabwe where conditions
were harsh and unpalatable and disrupt her fam@yould violate her and her
family's Article 8 rights and was not justified the need for effect immigration
control.

[23] Mr Forrest said that it might be that the rtriem Chikwamba would apply in this
case, although it might not. Interference mighjustified but we did not know
because the door had been closed to that matthelmecision that no family life
existed. The thrust of tH&eoku-Betts case Beoku-Betts v Secretary of Sate for the

Home Department [2008] UK HL 39 was that, where a breach of amkat's right to



respect for his family life was alleged, the apgiellauthorities were to consider the
complaint with reference to the family unit as aokghand if his proposed removal
would be disproportionate in that context eachcéfeé family member was to be
regarded as a victim. The door had been closeddo consideration because of the
finding that there was no family life. G MacV areetchild she was said to be
pregnant with had to be considered. Although sheeftfehad not said she was
pregnant, Baillie Greene had in his letter. Theas & realistic prospect of
establishing a family life. There were a numbeissties of primary fact which had to
be resolved and | could exercise my judgment bgihglthat the decision that there
was no realistic prospect of success was wrongpatter which test was applied.
Although the petitioner's position was precarioliewhe embarked on his family life
that was simply a factor to be taken account @fssessing the proportionality of the

removal.

Submissionsfor the respondent

[24] Mr Mcllvride invited me to uphold the third gad-in-law for the respondent and
refuse the petition. He submitted that the responldad correctly identified the test
to be applied when further submission were beingsictered and referred to
paragraphs 11 and 12 of the decision letter. Hesalbmitted that she had correctly
applied the test. There were two branches to the.d&as there a real risk of
persecution and was there an Article 8 claim? Asa$amy role was concerned,

Mr Mcllvride referred to the case 60, Petitioner [2010] CSIH 16 and in particular
to paragraph 22 of the Opinion of the Court delkdeby Lord Mackay of

Drumadoon. That runs as follows:



"[22] A decision of the Secretary of State for theme Department under
Rule 353 as to the existence of a fresh claim $ghuen can be challenged
before the court only by way of judicial review.&kcope of such a challenge
was discussed in the two cases to which counséhéoreclaimer referred,
Onibiyu v Secretary of State for the Home Department andWM (DRC) v
Secretary of State for the Home Department. On the basis of these authorities
it is clear that the decision of the Secretarytat&for the Home Department
is capable of being impugned before the court onl\Wednesbury grounds.
However it is also clear from the judgment of Buxtal in\WM (DRC) that
the Secretary of State had to make two judgmeaysyliether the new
material was significantly different from that prewsly submitted and (b) if it
was, whether it created a realistic prospect ofssg in a future asylum claim
when taken with the material previously considgpatas 6 and 8)."
Lord Mackay of Drumadoon went on at paragraph 23ute from the well-known
judgment of Buxton LJ ivM (DRC).
[25] Mr Mcllvride said that the issue had been edesed in a number of recent Outer
House cases and the view had been taken thatsthiesie been refined. He referred in
particular to the case o, Petitioner [2010] CSOH 103. Having considered the
authorities, the Lord Ordinary, Lord Tyre, wentatrparagraph 11 of his Opinion to
say the following:
"Like ZT (Kosovo), R (YH) was a certification case. However, in the light of
my conclusion that observations made in certif@ratases can provide
guidance as to the proper approach to be takehebgdurt in the present case,
| propose to adopt this approach in the presers aad to make my own

assessment of how an immigration judge might haeotded the matter on the



basis of the material available to the Secretarigtate. This appears to me to
be consistent with the approach taken recentlydmylDorrian inLA,
Petitioner [2010] CSOH 83 at paragraph 14 and by Lord Dohier§y,
Petitioner [2010] CSOH 89 at paragraphs 14-15 (both Ruleczs@s) and by
Lord Malcolm inJS Petitioner [2010] CSOH 75 at paragraph 30 (a
certification case). | am not satisfied, in thehtigf the subsequent case law to
which | have referred, that the observation by BaxtJ inWWM (DRC) at
paragraph 18 that 'it would be entirely possibléhtok that the case was
arguable..., but accept nonetheless that it was tupthe Secretary of State,
having asked himself the right question and ap@iexious scrutiny to that
question, to think otherwise' still affords sounddance."
[26] Mr Mcllvride very fairly indicated that he wasepared to accept for the
purposes of the hearing before me that | was natbdaoo follow theWWednesbury test
but even on the "new" basis he submitted that doestbn was not unlawful. Before
moving on from théM case, | should note that at paragraph [5] of tdgpuent
Lord Tyre said the following:
"It is common ground that the standard to be appheassessing whether a
claim has a 'realistic prospect of success' is dasioone. IR (AK (Si
Lanka)) v Secretary of State for the Home Department [2010] 1 WLR 855,
Laws LJ observed at paragraph 34:
"A case which has no realistic prospect of successa case witho more
than a fanciful prospect of success. "Realistic prospect of sutceeans only

more than a fanciful such prospect.” (Emphasigigiraal.)



That description of the standard has been adoptachumber of Scottish

applications for judicial review of decisions takeynthe Secretary of State in

pursuance of Rule 353 and | adopt it for the puepa this application.”
[27] Mr Mcllvride went on to consider first the ggt®n of the risk of persecution. As
the Secretary of State had to consider all of tagemal she had to take account of the
original findings of the immigration judge. Theser& extremely adverse to the
petitioner's credibility. He referred in particutarparagraph 2 of the determination
promulgated on 18 July 2008, setting out the brwatdre of the petitioner's claim. In
short, he said that he joined the Social DemocFabnt (SDF) in 2001. In early June
2004 there were rumours that President Biya hadl @il the petitioner produced
banners and leaflets to celebrate this. He angadwere involved in a bet as to
whether or not the President would return and dar& he was summonsed by a local
representative of the government and warned alppeading information that the
President was dead. On 9 June the petitioner lieatdhe President was back in the
country. A large crowd gathered at a major crosisaehere everyone was talking
about the bet and fighting broke out. During tlghfihis friend was stabbed. The
petitioner called the police and ambulance but avessted himself and held in
solitary confinement, beaten and kept without amytact with the outside world until
18 January 2007. Two nuns came to get him on beh&lardinal Tumi and they took
him to the cathedral where he met the Cardinal.latier gave him a priest's robe and
his head was shaved. On 20 January 2007 the Chtoakahim and three nuns to the
airport and he was given a passport which did agehis name or photograph. The
Cardinal also gave him a photocopy of his Camerdentification document. The
petitioner understood that his girlfriend had beenstantly in touch with the Cardinal

pleading with him to secure his release. He boaed#idht which arrived at an



unknown airport in the UK on 21 January 2007. Aléaving the airport the nuns
took him to a restaurant, saying that they woutdrage accommodation and then
return for him, but they never did. He was surgtigden he was abandoned because
he believed he was coming with the nuns to the &greach. The judge's
determination goes on to indicate that, in a harttkwrletter, a gentleman writing
from the petitioner's home area said that he haddheothing of him since 9 June
2004 and that until recently the petitioner's fanhihd also been without news of him
since his arrest. The gentleman referred to a tegated 10 June 2004, in a satirical
newspaper callede Popoli. The respondent produced a copy and translatigaf

of this newspaper which caricatured the Presidegdigpearance after the rumours of
his death. It contained a short item reportingdeath of the petitioner's friend and the
other person involved in the bet and made referemtee bet. There was no mention
of the petitioner in the article.

[28] Reference was made by the judge to a medigalrt. It confirmed that the
petitioner had multiple small patches of increagiggnentation on the soles of both
feet which could have been caused by the tortutehnire described but the doctor
could not exclude other causes. His body also liaer gcars which were consistent
with his account and a psychiatric report descrifned as having symptoms of a post-
traumatic disorder.

[29] The judge analysed the evidence from paragBfpbnwards and criticised the
credibility of the petitioner's claims on variousses. There was no good reason for
him to have been singled out over rumours abouPtksident's death because they
were common national currency. He claimed that &g m solitary confinement in

the dark but was able to tell night from day. Alilgh he explained this away the

explanation was not credible. It was a common feadf asylum claims from West



Africa that members of religious orders of the Rar@atholic Church were said to
enable victims of persecution to escape. For ols/ieasons such acts of benevolence
might not be publicised but it might be expecteat gome evidence that they actually
occurred might have emerged over the years. Nodewer been found. It was
strange that nuns would use a preaching visit asrdor an asylum seeker illegally
entering the UK but thereafter to abandon him enptetext of seeking
accommodation defied belief. Cardinal Tumi was #-w@own figure at international
level and it was conceivable that he would be egtsd in obtaining the release of
someone subject to detention and torture. It wash@n proposition altogether that he
would put the petitioner on a plane for the UK watlfalse passport. Although his
girlfriend appeared to be instrumental in his reéehe did not communicate with her
from his escape in January until March 2007 amgbjgeared that he had not
communicated with her since. The medical repodsndit assist, being based on what
the petitioner himself had said.
[30] At paragraph 45 the judge said the following:
"The appellant is very probably from the New Towinpart District, Doula.
He may have been a member of the SDF. Beyondfthrad|l the above
reasons, his account is not credible even to tverstandard of proof. He
fails to establish that the authorities of Camerdetained and ill-treated him;
that he escaped from detention and travelled t&Jtéhrough the help of
Cardinal Tumi; that he left Cameroon because af dé#he authorities; or that
the authorities would have any interest in himafreturns."
[31] In short, on a number of bases the accounthe&sto be a fabrication. All of
this had to be considered in the round along viiéhrtew evidence. The sole piece of

new evidence relied on was the alleged newspappfid guidance on the weight to



be given to a document like this was to be founthéncase oYH to which | have
already referred. That case dealt with a documéintiwpurported to be an arrest
warrant and at paragraphs 46 and 47 Carnwath dxlsaifollowing:
"46 The only significant new element is the arxgatrant, and the report
relating to it. The judge referred to the guidamc&anveer Ahmed v Secretary
of State [2002] UK IAT 00439, which, as he said, establskteat it is for the
claimant to establish the reliability of a documéiit is at issue; and that a
document should not be viewed in isolation buhim ¢ontext of the evidence
as a whole (para 35). He also referreddid Naseer v Secretary of State
[2006] EWHC 1671 in which Collins J in a similarmtext had emphasised the
importance of 'evidence indicating how the relev@gotuments came into
existence and supporting their genuineness' (pgra 3
47 Dr Fatah's report falls far short of that tésiccept that it reads at a
reasonably objective consideration of the issugsodmeone who, on the face
of it, appears adequately qualified for the tadierg are no obvious errors or
deficiencies of approach, which would justify disoting it altogether at the
threshold stage. However, it proves very littlesdiys no more in substance
than that the document is sufficiently plausibletsrface to justify taking it
seriously. There is nothing to indicate how it cante existence, or how it
came into the hands of the applicant's family."
[32] The Court of Appeal were adopting the test$anveer Ahmed andAsif Naseer
and Mr Mcllvride referred me in particular to paragh 22 of the judgment of
Collins J inAsif Naseer and thereafter to paragraphs 28 to 34. The doctsnen
question in that case were an FIR and an arresamtamwhich were produced in an

attempt to show that the claimant was still thgetthof adverse attention from the



authorities. If they were genuine they tended fapsut the contention that he might
be at some risk if he was returned. It was helttteSecretary of State was entitled
to reject them. They were curious documents becddgserelated to alleged incidents
a year after the claimant had left Pakistan. It wexy useful to the claimant's case
that suddenly the documents were produced. It wakmown how they came into
existence and how they were obtained by the claisiarother. At paragraph 31
Collins J said the following:
"In all the circumstances, this is a case in whichmy view, the Secretary of
State was fully entitled to say to himself: 'l hdaal no proper explanation of
how these documents came into existence. | noteuseful they suddenly
are, produced at this late stage. | note too trekethas still been no
production of the August 2004 FIR. In all thosegmstances, | take the view
that | am entitled to reject the genuineness af@ldocuments and to take the
view that there is no real prospect of success'."
[33] At paragraphs 32 to 37 Collins J referred fwevious decision of hisjz Rahimi
v Secretary of State [2005] EWHC 2838. That was a case in which tharadat relied
on a newspaper article which referred to him antigges his father and indicated that
he was being sought by the authorities. He alsaahstdtement from a respected
expert who had examined the original newspapereapdessed the opinion that it
could well be genuine. Since there was the evidehtae expert and since it meant
that the new claim would have a realistic prospéstucceeding on appeal before an
immigration judge, he held that the Secretary at&Shad no good reason to reject it.
[34] Mr Mcllvride submitted that it was not enougist to produce a document with
no explanation about its provenance or evidende #e weight which could be

attached to it. The Secretary of State was entiledject the article produced by the



petitioner. The entirety of the explanation as® provenance of the newspaper
article was contained in 6/16 of process, thedéttan the petitioner's solicitors dated
8 April 2010, at paragraph 3 on page 3 as follows:

"He has attached this letter a newspaper to shatahik claim is supported by

a newspaper which is enclosed. We also enclospyaafdhe DHL envelope

which the newspaper was sent in."
That was not good enough. Why was it only prodwadfést the appeal rights were
exhausted? Furthermore, there was no evidence @thehpublisher was or how
reputable. What was the circulation of the newspapd where was it is circulated?
Was it a genuine document? Was it reliable? Tha®samply no evidence about
that. The article bore to be dealing with conterappevents but no event later than
the 2004 incident was referred to. (That is notexdrsince reference was made in the
article to events in 2005 and 2006 but that medélites the point to a limited extent).
That was enough to justify the view that there wasealistic prospect of success.
Even if another immigration judge would recognisand accept it as corroborating
the petitioner about the stabbing and his arrestgtwas still the problem about his
account of his conditions of detention and hisiligrhat account was inconsistent
and implausible and was plainly a fabrication. Beeretary of State had not fallen
into error in connection with this branch of thaioi.
[35] Mr Mcllvride then turned to the Article 8 ctai He invited me to focus on the
further submissions before the respondent whemgltke the decision. On any fair
reading of 6/16 the only claim that was asserté&ted to the petitioner's private life.
Family life was not claimed. In the first three @graphs reference was made to an

application for discretionary leave on the basikafy term residency and Article 8.



The history of the processes which the petitionentwhrough was set out and
paragraph 3 of the letter went on as follows:
"In terms of his Article 8 case we enclose a l€ttem his MP, educational
certificates to show that (the) applicant has irdéggd within the educational
system and has obtained qualifications. We alstosadetter from Glasgow
2014 Commonwealth Games Director of Communicatarsthat the
applicant is involved in local groups to assist. 8l& enclose supporting
letter from G MacV, the Cameroonian Association 8ychpathisers in
Scotland to show that he has integrated togethibravietter from Salemah
Mfumu. He also appears to be involved in a relatiom with G MacV."
It was not suggested that any family life had bestablished nor was there a
suggestion that G MacV was pregnant. The only pendmo suggested pregnancy
was the Balillie, who appeared never to have metAtgraragraph 3 on page 2 of the
letter it was asserted that Article 8 imposed g dut the State not only to refrain
from interfering with an individual's private arahfily life but also to act positively
to protect that family.
[36] Mr Mcllvride submitted that that was simplycase of the agents summarising
the whole of Article 8. The last three paragraphsage 2 go on as follows:
"Therefore, we would urge you to consider the peatscircumstances of this
applicant in accordance with the principles engtdim Article 8 for the
protection of private life which is of course lirkkavith personal autonomy,
physical and psychological integrity for which fw@tection afforded by
Article 8 is primarily intended to ensure the deyehent, without outside
interference, of the personality of each individughis or her relations with

other human beings. We refer youBuatta v Italy 1998 26 EHRR 241.



Our client has been resident now in the United Horg for a period of 3
years. He has spent his time in the Country to gnogdose and advancing
himself to establish himself as a person who waolatribute to the country.
We are advised that his private life is most déflgiin the United Kingdom
with none in Cameroon, having resided in the UnkKedydom this length of
time.
We would submit that to attempt removal of this maw, against the period
of time in which he has been allowed to remairhmWnited Kingdom, would
be dis-proportionate in all the circumstances.”
[37] It was plain that the submission to be congdevas whether removal would
infringe the petitioner's right to respect for prsvate life, not his family life, and it
was accepted that the Secretary of State did nat eonnection with private life.
[38] The Baillie was only saying that G MacV wag@nant because the petitioner
told him. The letter from Salemah Mfumu was undated unsigned and very little, if
any, weight could be attached to it. That was avwdich the Secretary of State was
entitled to take. G MacV's letter disclosed thatdddress was not the same as the
petitioner's. That might not be fatal but it wasimportant factor. The parties were
said to have been in a "love relationship” sinceualiugust 2007. What was an
immigration judge to take from that? It was possithlat they could love each other
but simply be in a courtship and not a family relaship. It was also possible that
they had a sexual relationship but that did noessarily mean a family relationship.
Paragraph 2 of her letter, as | have indicatedasaiollows:
"D has become a part of my family - being a goodrdian to my 7 year old

son, J-J A. He has become close to my relationdraemtis. We have spent



time together with them in Ayrshire and Londonhe past 3 years since we
began dating."
[39] The immigration judge would have to take frtme reference to dating that they
saw each other from time to time. It was not a joef staying overnight or on a
permanent basis and it was in that context thatdfezence to the petitioner's being a
part of her family had to be considered.
[40] One also had to bear in mind that she chos¢éongive evidence before the
immigration judge in June 2008 and the petitionadeino mention of her at that
hearing. Even if the family life question arosed &fr Mcllvride said it did not, and
the Secretary of State considered it, the evideetare her was not sufficient.
[41] Mr Mcllvride accepted that there was a dutgtmsider the question of family
life through the application of the principle ofxa@wus scrutiny but even if it was
considered the Secretary of State was correctadtavfactor to be borne in mind that
he only contended he had a private life but the€ary of State had gone beyond
that and had tried to see if she could make oatraly life claim on his behalf. She
reached the view that there were no realistic grotspof success and that was the
correct view.
[42] In construing the letter from G MacV it wagjigmate to consider it on the basis
of what the petitioner was not even saying thatvgae talking about family life. It
was difficult to see how the Secretary of State@say other than that there was no
real prospect of persuading an immigration judge thmily life had been
established.
[43] The Secretary of State went on to considetélseset out iR (Razgar) v

Secretary of State for the Home Department [2004] UKHL 27. Broadly speaking, a



reviewing court had to ask itself a number of questas set out at paragraph 17 of

the speech of Lord Bingham of Cornhill. These wasdollows:
"... (1) will the proposed removal be an interfexeiby a public authority with
the exercise of the applicant's right to respechie private (or as the case
may be) family life?
(2) If so, will such interference have consequeratesich gravity as
potentially to engage the operation of article 8?
(3) If so, is such interference in accordance whthlaw?
(4) If so, is such interference necessary in a deatic society in the interests
of national security, public safety or the economedl-being of the country,
for the prevention of disorder or crime, for thetection of health or morals,
or for the protection of the rights and freedomsthiers?
(5) If so, is such interference proportionate t® lggitimate public end sought
to be achieved?"

At paragraph 20 he went on as follows:
"The answering of question (5), where that quessaeached, must always
involve the striking of a fair balance between tigts of the individual and
the interests of the community which is inhererthi@ whole of the
Convention. The severity and consequences of teef@nence will call for
careful assessment at this stage. The Secret&tatd must exercise his
judgment in the first instance. On appeal the adatdr must exercise his or
her own judgment, taking account of any materialcivimay not have been
before the Secretary of State. A reviewing courstassess the judgment
which would or might be made by an adjudicator ppeal. InSecretary of

Sate for the Home Department v Kacaj [2002] Imm AR 213, 228, para 25, the



Immigration Appeal Tribunal (Collins J, Mr C M G &elton and Mr J
Freeman) observed that: 'Although the [Conventi@tjts may be engaged,
legitimate immigration control will almost certayninean that derogation from
the rights will be proper and will not be dispropanate.’ In the present case,
the Court of Appeal had no doubt [2003] Imm 529 5%ara 26, that this
overstated the position. | respectfully considerélement of overstatement to
be small. Decisions taken pursuance to the lawgaration of immigration
control will be proportionate in all save a smalhority of exceptional cases,
identifiable only a case by case basis."
[44] The Court of Appeal had indicated that the omas on a claimant to prove
exceptional circumstances but Mr Mcllvride fairlgipted out that itHuang v
Secretary of State for the Home Department [2007] UK HL 11, the House of Lords
said that that was not a rule of law. In fact, hegre one would expect that there
would be very few cases where exceptional circuncgswere made out.
[45] In the present case nothing had been put bef@ respondent to suggest that
removal would be disproportionate. The Secretargtate had gone through the five
stageRazgar test and reached the correct conclusion. Thatlgsion is basically set
out at paragraph 60 of the decision letter as \dto
"After considering the cases Bazgar, Huang, Chikwamba, Beoku-Betts
and Nnyanzi another Immigration Judge would conclude thatrretg your
client to his home country would indeed be proporie. It is not accepted
that your client's case is so exceptional thanamigration Judge, taking all
these facts into account, would find that yourrdliiould be exposed to a real
risk of persecution or treatment contravening Aeti® of the ECHR if

returned to his home country."



[46] Mr Mcllvride then referred again to the cagdM. In that case the petitioner
sought leave to remain in the United Kingdom, unéégrence to a right to respect
for a family life under Article 8. She sought retlon of a decision that her
representations did not constitute a fresh claine Gaimed that she had formed a
relationship with a person who was born in Libyawho had been granted asylum in
the United Kingdom in 2003 and who had become araks$ed British citizen in May
2009. They had known each other since their eadgdge years in Libya. After her
arrival in the United Kingdom this gentleman madateact with the petitioner. Their
relationship developed and they underwent a mari@gemony on 23 September
2009. The marriage was not recognised as validruadglish or Scots law. She also
stated that she and the gentleman had cohabitethanshe suffered a miscarriage in
December 2009. Mr Mcllvride referred to paragrafdig to [17] of Lord Tyre's
Opinion.

[47] His Lordship set out the observations of LBidgham of Cornhill inrR (Razgar),

to which | have already referred. It was submitteat although the Secretary of State
had accepted that removal would be an interferariitethe petitioner's private life
and had given reasons why he considered there evessalhistic prospect of an
immigration judge finding that such interferencesvdssproportionate, he had failed
properly to consider interference with the petiéos family life. The Secretary of
State ought to have appreciated that there was thanea fanciful prospect that an
immigration judge would conclude, in relation te thetitioner's family life, that Lord
Bingham's first and second questions fell to bevensd in the affirmative and might
then go on to find the interference disproportien&eference was also made to

Beoku-Betts.



[48] His Lordship quoted the paragraph in the deni¢etter which narrated the
Secretary of State's conclusions in relation tgogtioner's claim, so far as it was
founded upon family life. These were as follows:
"A new Immigration Judge in considering your clismtght to respect for
family life would note that your client is a singemale who has entered into
a relationship with a British national and thatytlmrave undergone an Islamic
marriage, which as mentioned above, is not recednismder British law.
Your client has provided photographs to evideneelskamic marriage but has
provided no further evidence to substantiate thatélationship is genuine
and subsisting or any evidence that they are inrésiding together. As such a
new Immigration Judge would conclude that yourntlfermed her
relationship in the full knowledge of her immiguatihistory, knowing that
she had no right to be here and could be removadyatime. As such, your
client's removal from the United Kingdom would twoéach her Article 8 right
to family life."
[49] His Lordship held that on a fair reading oé tharagraph the Secretary of State
was indicating a conclusion that the judge woutdl fihat removal of the petitioner
would not engage the operation of her Article &tigp family life. If that were so
then an appeal would have no realistic prospestiofess. From a reading of the
remainder of the paragraph his Lordship took tleewthat in reaching this conclusion
the Secretary of State was influenced by a numbfctors. The petitioner had
entered into the marriage without having appliadsfaertificate of approval. At the
time of the marriage she had no valid leave to renieer asylum application had
been refused and her application for reconsiderdtanl also been refused. Her

relationship with the gentleman began at a timenndiee had no valid leave to



remain. She did not apply for a certificate of ayyal until she was facing removal

from the United Kingdom. She had been residenmiénnited Kingdom and,

separately, in a relationship with the gentlemarofdy a short period of time and she

failed to provide further evidence to illustratgenuine and subsisting relationship or

evidence of co-habitation. His Lordship went osay the following in

paragraph [16]:
"In relation to this last factor, it should be rbthat in support of her
application for leave to remain, the petitionenpded an affidavit of Mr M
sworn on 14 December 2009. Mr M states unequivptiadt the marriage was
genuine. His description of his relationship wile petitioner is, however,
more equivocal. The nature of the relationshipoisapecified and he states
that since the date of the marriage the petititiasr'mostly’ been living with
him although when from time to time he is away viogkshe has lived with
her brother."

[50] His Lordship held that an appeal to an immiigrajudge would have no realistic

prospects of success. An immigration judge
"would conclude that the petitioner's removal woodd constitute an
interference with the exercise of the petitionaghts to respect for her family
life or, at best for her, that such interferencaildanot have consequences of
such gravity as potentially to engage the operatiofirticle 8. It seems to me
that, taking the view most favourable to the petiér of the material supplied
to the Secretary of State, there is insufficientlence to satisfy an
immigration judge that she and Mr M have familg Which is such as to
engage Article 8. The material supplied to the &acy of State seems to have

been directed towards establishing the genuinerfabe marriage rather than



the genuineness of the relationship. | considdrahammigration judge
would find nothing in either the letter dated 15cBmber 2009 or Mr M's
affidavit which vouches the existence of a relaglp of a nature that could
reasonably be described as family life. It follavat | am also satisfied that
an immigration judge would distinguish the decisodthe House of Lords in
Beoku-Betts on the ground that Mr M is not a family member a#d\rticle 8
rights are engaged. For these reasons the appall imany view have no
realistic prospect of success." (paragraph [17])
[51] Mr Mcllvride submitted that the evidence refst to by Lord Tyre echoed the
type of evidence which was available in the presasé and that the same analysis
could be applied to it. There was not enough ewdda give rise to any real prospect
of establishing a family life and no evidence alibetconsequences of any

interference with such family life, if established,G MacV.

Reply for the petitioner

[52] Mr Forrest submitted that the circumstancedMrcould be distinguished. In the
present case the Secretary of State had foreslwemhole issue of family life, thus
preventing herself from examining a number of mattgising from the three letters.
The position was clear M but in the present case there were far too manyapy
facts still to be established. The Secretary ofeStad not gone through the five tests
set our inRazgar in relation to family life. It could not be saildat if she had done so

the result would be bound to have been the same.

Discussion

[53] | should make, I think, two preliminary obsatwns.



[54] The first of these is that in light of the @@ssion made by Mr Mcllvride |
propose to approach this case on the basis oéthaét out imM rather than on
Wednesbury grounds. In other words, | propose simply to agkelf the same
guestion which the Secretary of State had to asdele

[55] In the second place, | do so in the contextecobgnising that the standard to be
applied in assessing whether a claim has a regtisbspect of success is a modest
one. | respectfully adopt the observations of Lawsn AK (Si Lanka) referred to by
Lord Tyre inIM that a "case which has no realistic prospect of&ss ... is a case
with no more than a fanciful prospect of success. 'Realistic prospect of success' means
only more than a fanciful such prospect".

[56] | propose first to consider the question @& tlewspaper article. There was no
controversy between the parties as to the natutteeadjuestion to be asked in relation
to that. | have already quoted rule 353. It isipthiat the newspaper article had not
already been considered so the issue for me ish@hdtken together with the
previously considered material it creates a realmbspect of success. That is a
guestion which I can only answer based on the ma&tghich was submitted to the
Secretary of State.

[57] The Secretary of State criticised the artarbea number of bases. She said it was
not clear why a newspaper concerned with sustarddlelopment would choose to
recount the details of the alleged incident. Thielardid not recount any specific
current incidents of oppression referring instaaddmment on incidents from 1990,
2001, 2005 and 2006 before allocating approximdtalf/of the article to the
incidents which were similar to those recountedhgypetitioner. No indication was
given as to the objectivity of the newspaper, itsutation or how the petitioner

acquired it. It was considered that another imntigngjudge would find that without



evidence to the contrary the article was a piecbjfective opinionated journalism
rather than a piece of objective journalism.

[58] Reference was also made to the productioh@bther newspapdre Popoali,
which referred to same incident with mentioning ple¢itioner. It was also noted that
the article was produced approximately two weeler d&fis appeal rights were
exhausted and over a year after the article wabkshalol. There was no explanation as
to why the document was not submitted for considmrat the earliest available
opportunity.

[59] I do not agree with every criticism made bg Becretary of State. In the first
place, | think it unreasonable to hold that a neypgp which purports to deal with
sustainable development would not be expectedrtor@nt on political matters. The
two are sometimes inexplicably linked. In any eyamiewspaper might proclaim
itself to be the country's leading organ for sp@tsnalism but that would not
preclude it from discussing other issues.

[60] Secondly, the conclusion that an immigratiodge would find the article to be a
piece of subjective opinionated journalism ratlimanta piece of objective journalism
seems to me to be baseless.

[61] Nonetheless, in considering the question fgself it seems to me that there are
a number of formidable difficulties in the way bktpetitioner. There is no evidence
whatsoever as to the genuineness of this newspajiee. As matters stand it is
simply a piece of paper with no vouching as taiighenticity.

[62] Secondly, the explanation as to how it cante the hands of the petitioner is
scant in the extreme.

[63] Thirdly, the fact that the petitioner chosd tmsubmit it as soon as possible

throws doubt on its genuineness, or at least ogadloe faith of the petitioner.



[64] Fourthly, the article, if genuine, tends tarodorate the petitioner's account of
the bet and the stabbing but it is difficult to $@sv it could support his account of his
detention and his escape. | find that there issadistic prospect that another
immigration judge would reach a different conclusfoom the original one even with
the benefit of the article. It does not add verychto the article fronhe Popoli other
than to refer to the petitioner as having beenlwved and another immigration judge
would in my opinion discount the petitioner's clasmthe same basis as the original
one.
[65] All of this added to the complete lack of vbirmy of the document leads me to
the conclusion that it falls foul of the tests set in YH, Asif Naseer andTanveer
Ahmed. | am of opinion, therefore, that on this brantihe case the petitioner must
fail, even applying théM rather than th&Vednesbury test.
[66] | turn now to the question of the alleged fgeence with the petitioner's family
life.
[67] Mr Mcllvride, as | have indicated, made cantaubmissions to the effect that the
petitioner had not in fact claimed family life. Asinderstood his argument it was to
the effect that the only claim made was in respégtivate life and since it was
conceded that the Secretary of State's decisidhairwas correct, then there was
nothing more to be said. With respect, | disagree.
[68] The letter from the solicitors does indeedaanrtrate on private life but the
relationship with G MacV is referred to therein atatuments which could be said to
support a claim to family life were submitted with
[69] The first paragraph of page 3 of the lettarsas follows:

"Lastly, but by no means least, we refer you tordeent House of Lordsi€)

of Huang 2007 UK HL 11 which has most recently clarified the law in this



area with Lord Bingham directing 'the crucial quasis likely to be whether
the interference (or lack of respect) complainets giroportionate to
legitimate end sought to be achievad)(. Proportionality is a subject of such
importance to require separate treatment. The isswbether the refusal of
leave to remain/enter in circumstances where thndly#private life or the
home of the applicant or his family members camaasonably be expected to
be enjoyed elsewhere taking full account of allssderations weighing in
favour of the refusal, prejudices the family lifeetapplicant in a manner
sufficiently serious to amount to a breach of tinedlamental rights as
protected by Article 84c). One need not ask in addition whether the case
makes a test of exceptional circumstances.”
[70] Despite the inelegant use of language in plaahgraph it seems to me that it
could be construed as making a claim based orfenégrce with the petitioner's
family life. Even if that is not the case, the Sxary of State has in fact proceeded to
consider the question of family life and in lighttbe principle of anxious scrutiny |
consider that she was right to do so. The letmm@ivith the documentation appears
to me, however, to amount to a claim for familg légnd even if that were not
expressly set out by the petitioner | would, | #yibe duty bound to consider it
nonetheless.
[71] The Secretary of State deals with the questidiamily life between
paragraphs 31 and 41 of the decision letter.
[72] At paragraph 32 it is noted that G MacV stdted she has known the petitioner
since March 2007 and that their friendship develop& a "love relationship” since
about August 2007. Thus the "love relationship" watered into some 3-7 weeks

after the promulgation of the first appeal headegermination on 5 July 2007,



meaning that the petitioner entered into a relatigmknowing he had no legal basis
to remain in the UK. That was a matter which anotfmenigration judge would take
into consideration. It is noted that she appeacotdradict her previous account of
the love relationship by stating that they had spiere together "in the past three
years since we began dating".

[73] It is noted that G MacV's letter refers to nagiage but the criticism is made that
it is not made explicitly clear from the wordingtbe letter as to whether the
petitioner was the expected father of the miscdretald. | am bound to say that |
disagree with that criticism. It is a matter whmduld be the subject of reasonable
inference.

[74] As far as the letter from Baillie Phil Greeiseconcerned, it is noted that the
Baillie interviewed the petitioner on three occasiolt is assumed by the Secretary of
State that the petitioner intimated to Baillie Gre¢hat G MacV was pregnant but it
was surprising that no mention of that was madeeimletter of 25 March 2010. The
letter from Balllie Greene was dated 12 April 20kQvas not clear why no mention
of the petitioner's alleged expectant fatherhoatilieen made in the form of a
statement and enclosed with the numerous othemaeis etc handed into the Home
Office in person on 15 April 2010.

[75] The letter from Salemah Mfumu was unsigned andiated and no information
was known about the reputability or credentialthefauthor. It was considered that
another immigration judge would attach little weigh that document.

[76] While G MacV stated that she had been in a€'leelationship” with the
petitioner since either March or August 2007 thetipeer had made no mention of
this relationship with her at any point prior t@ laippeal rights becoming exhausted

on 8 April 2010. Paragraph 36 goes on:



"Your client submitted a signed supplementary wamstatement dated
12 June 2008 as part of the appeal bundle for gloemt's reconsideration
appeal hearing on 23 June 2008 and there is naonemhatsoever of his
relationship with Ms MacV, of his expecting a chilith Ms McE (I assume
this is meant to refer to Ms MacV) or of Ms MacVstarrying your client's
child. Furthermore it is noted that Ms MacV has pi@viously submitted any
supporting documentation nor did she appear asreesd during your client's
appeal hearing. Moreover, it is noted that ded@geMacV claiming to be in a
relationship with your client for approximately 8ars and stating that he 'has
become a part of my family - being a good guardtamy 7 year old son, J-J
A', he has continued to live separately from Ms Magain presumably
Ms MacV is meant) and has instead chosen to regitiéen state provided
accommodation.”
[77] Reference is made to four photographs pumpgto show him with Ms MacV,
her son and a woman known as "granny". They aretated in biro with the dates
January 08, February 08 and May 08. The Secreteyate considered that there was
no way of ascertaining the dates of the photographise timescale between them.
Another immigration judge would find that the pheteere no evidence of a
subsisting three year relationship between thegsaaind would attach little weight to
them.
[78] Reference was also made to the fact that whéepetitioner's girlfriend in
Cameroon appeared to be a key figure in his esddpewas telling the truth, he
made no attempt to contact her and approximatedymwnths after arriving in the

UK he embarked on a relationship with Ms MacV.



[79] | do not agree with all the criticisms set dytthe Secretary of State. As | have
indicated, the question of the fatherhood of theeeked child is a matter which can
reasonably be inferred. Furthermore, | do not thimk legitimate to base a criticism
on the fact of a relationship commencing within twonths of the petitioner's arrival
in the United Kingdom. These things happen.

[80] The fact that no reference was made to Ms Maclune 2008 would not of
itself necessarily be significant. It is not cledrether Ms MacV was pregnant at that
time. Although it is fair to say that her lettedioated miscarriage in the early stages
of pregnancy in 2008. Nonetheless it is a factdyedaken into account.

[81] | consider that the letter from Baillie Greesh@es not add anything to the
petitioner's account, being obviously based on l@petitioner told him. It is,
though, a remarkable feature that the Baillie appemhave been told that Ms MacV
is pregnant and referred to this in his letter 2#bril while Ms MacV, in her letter of
25 March makes no reference to it.

[82] The letter of Salemah Mfumu can have no wedajtdched to it, being unsigned
and undated. It is effectively little more thaniege of paper.

[83] The petitioner's claim, therefore, seems totoneome down fairly and squarely
to the letter from Ms MacV. | think it fair to takeom it that the parties have some
sort of relationship. An immigration judge would &etitled to hold that they love
each other and indeed that their relationshipsexaial one which has resulted in
miscarriage. The reference to the parties' "datiagtis to suggest that they have not
in fact established a family life although the petier is referred to in the letter as "a
part of (Ms McV's) family". There is no suggestiorthe letter that the parties are

cohabiting.



[84] The letter does come somewhat late in the diélypugh once can envisage that it
might not have been considered that a family ldd been established much earlier.
[85] On the whole matter, it seems to me that, gitke contradictions in the letter,
the fact that Ms McV has not figured anywhere ig previous submissions, despite
the alleged three year relationship, and the distack of detail as to the nature of the
relationship, which does not appear to involve tafasion, there is no realistic
prospect of the petitioner's establishing a fanifié/before another immigration

judge.

[86] That is not quite an end of the matter. I @rong in the above, tHeazgar

tests would have to be considered in deciding wdrethy interference with such
family life as had been established was necessatpeportionate. Mr Forrest
suggested that the Secretary of State had forettbse issue by holding that no
family life had been established and not going famther. With respect, | am not
clear that that is the case.

[87] Her remarks based drazgar covered both private and family life. Paragraph 44
of the letter introducing the referenceRargar refers both to private and family life
and both of these concepts are also mentionedragpphs 45 and 46. Admittedly, in
paragraph 46, it is said that there would be nerfatence with his family life since it
was not accepted that he had a family life in tike However, paragraph 47 indicates
that any private or family life which was estabéshwas done in the knowledge that
the petitioner had no legal basis of stay and vedutd to be returned to his own
country. Both private and family lives are refertedhereafter, reference being made

to the case oEhikwamba.



[88] In my opinion, when the Secretary of Statettel is read as a whole it is clear
that she has considered the question of propotiigteth in relation to private life
and family life.

[89] Even if | am wrong in that then | am boundsty that in my own opinion there is
no material which has been submitted to the SagrefeState which would amount
to the sort of exceptional circumstances referoeid Razgar. It seems to me therefore
that even if an immigration judge were to find tfanily life had been established he
or she would have no basis for holding that angrietence with it would be anything
other than according to law, necessary and prapwte, bearing in mind that any
relationship was entered into when the petitiorstefus was precarious. The
documentation submitted is quite insufficient towlotherwise and it seems to me

that the question could only be answered one way.

Decision
[90] I shall uphold the third plea-in-law for thespondent, repel the plea-in-law for

the petitioner and refuse the petition.



