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Lord Justice Richards:

1. The court has before it two applications for pesios to appeal against the
Country Guidance decision of the AIT in PM & Othdisabul - Hizb-i-
Islami) Afghanistan CG2007] UKAIT 00089. The applicants are two of the
unsuccessful appellants in that case. | shall tef¢them as “PM” and “SU".
They have brought separate applications for peramsand are separately
represented, but the cases have been linked. $®omiwas refused in each
case by the tribunal itself and by Dyson LJ on aeration of the papers. |
have heard the oral renewals together, and | del them in a single
judgment.

2. The tribunal’'s decision was reached in each casa mtonsideration which
proceeded on the basis of the original adjudicator immigration judge’s
findings of primary fact, each of the appellantvihg been found to be a
credible witness. The reconsiderations were heggether in order to enable
the tribunal to give country guidance as to thel®f risk that would be faced
by persons who were either member of Hizb-i-Islathe Islamic party, or
associated in some way with such members.

3. PM, the first appellant in the proceedings befdrwe tribunal, is 38 years old
and a Pashtun born in Nangarhar. He became a mevhlbdizb-i-Islami
when aged 9 or 10. On leaving school in 1989 heeg in fighting in
opposition to the Communist regime. He claimedawe fought in Kunar,
Parwan, Kabul and Jalalabad and to have commanéedinmdoing so. His
eldest brother, who had joined Hizb-i-Islami beftye did, was killed during
this time when fighting the Russians. The appéeltaid that he was paid by
Hizb-i-Islami in the early 1990s, though in 1996 d&sually returned to his
uncle’s house to help him in his business. He arassted in 1997 by the
Taliban and fought reluctantly for them for aboumbtyears in Kunar. He told
the adjudicator that he had fought constantly fieaving school until about
1999. He left Afghanistan because another brotfzey taken by members of
the Northern Alliance around the beginning of 2088d he became aware
that the Northern Alliance were enquiring about twen whereabouts. He
entered the United Kingdom in April 2002 and apglier asylum.

4. SU, the third appellant in the proceedings befbeeTribunal, is 45 years old
and also a Pashtun. He comes from Kandahar, wienas a nurse in a
hospital between 1983 and 1989, during which tiradrbated Hizb-i-Islami
members. It was said that he became a membeeqgdatty in 1988. Of the
two immigration judges who originally considered lease, the second found
that he had not been politically active, but SU dt accept this on the
reconsideration and contended it did not accorti Wwi$ evidence or with the
first immigration judge’s findings. In any evefigtween 1989 and 1999 he
had been the owner of a pharmacy or medical sttwehwhad supplied the
Taliban with free medication. He said that he lafghanistan after his
brother had been forcibly recruited to fight foetaliban, and the Taliban



had raided his own house wanting him to fight toerh. He arrived in the
United Kingdom in September 1999 and claimed asylum

. In a lengthy decision, the Tribunal found that heitPM nor SU would be at
risk of return. The Tribunal gave a summary ofgeneral conclusions at
paragraph 140, namely that:

“(i) Those returned from the United Kingdom will tho
without more, be at real risk at the airport oea#rrival in
Kabul.

(i) Those returned from the United Kingdom are abteal
risk, without more, of being suspected by the atities as
insurgents.

(i) The past of an individual seeking accommodatior
work in Kabul, or elsewhere, may be discovered and
mentioned to the authorities. Similarly, the auites may
become aware of someone newly arrived in an afdet
may result in a person being detained for questgiiut
there is no satisfactory evidence such questiogives rise

to a real risk of serious harm.

(iv) Subject to an individual’'s personal circumstes, it is
unlikely to be unduly harsh (or unreasonable) tpeex
them to relocate to Kabul if they have establisheckal
risk of serious harm in (and restricted to) areasside
Kabul.

(v) There is no satisfactory evidence that a pexgba has
been associated in the past with Hizb-i Islami alivays
be regarded as such.

(vi) There is no longer evidence of real risk tdiunduals
said to have possible knowledge of the whereabotits
Gulbuddin  Hekmatyar [leader of Hizb-i Islami]
(RS Afghanistaj2004] UKAIT 00278 should no longer be
followed).”

The Tribunal stressed that this was not an autitorg summary and that the
determination should be read in full for its degdireasoning. For my part, |
shall refer to the detail only to the limited exteecessary for considering the
specific grounds of appeal. In view of its lendtlshall simply take the
Tribunal’'s determination otherwise as read.

. Having given its general guidance, the Tribunalltdeath the individual

appeals. In relation to PM, its primary findingsmhat he had not shown that
he was at real risk of serious harm in his homa afeNangarhar, but that if
he felt that he could not return to his home areaduld safely relocate to



Kabul, where it would not be unduly harsh for himlive, and he would be
able to live a reasonably normal life. In relationSU, the Tribunal similarly
made a primary finding that he would not be at afkserious harm in his
home area of Kandahar, but that in any event hecomd safely relocate to
Kabul.

7. For PM, Mr Jacobs has advanced six grounds of &pakkaf which he has
maintained in his renewal statement following refusf permission by Dyson
LJ. | propose to deal with the individual groundgen though Mr Jacobs has
not tried to cover all of them orally but has camicated on an examination of
the progression in the tribunal’s reasoning in suppf an overall contention
that the determination is contradictory and unsafe. the extent that in the
course of that examination he sought to make pamatsincluded in his
grounds of appeal, he will recognize as well asoapyelse that that is not an
acceptable approach or one that is likely to beyseive.

8. Ground 1 is a contention that the tribunal wronddparted from the primary
findings of fact made by the adjudicator. The vald finding is said to have
been that the authorities were interested in PNhattime of his departure
because he was a commander and had fought ageendbtthern Alliance. It
is submitted that the tribunal acted contrary ® glniidance in DK (Serbia) v
SSHD[2006] EWCA Civ 1747 in holding that he would nm suspected of
involvement in the insurgency upon questioning he tvent of return to
Kabul.

9. There is in fact no such finding in the adjudicaatetermination. The point
is derived from answers from PM’s answers to qoestiin interview, which
are deployed on the basis that the adjudicatorpaedehis credibility as to his
history and these aspects of his history must tberealso be taken to have
been accepted by the adjudicator. In rejectingdghound, Dyson LJ stated:

“The factual basis of the claim was not in dispute, the
account given by A of his history etc was to beepted as
credible and was not to be disturbed by the Al'he Tssue
for the AIT was to determine the level of risk #ron the
primary facts found by the Adjudicator. The corsatun of
the Adjudicator on that issue was not binding om AiT.

It was because it was arguable that the Adjudichtmt
erred on that issue that reconsideration was oddefiéhe
AIT understood this (see paragraph 1 of its deteation).
In it conclusions, the AIT did not enter forbiddemritory.”

10.In his renewal statement Mr Jacobs takes issue thid) asserting that a
finding as to the level of interest by the authestin PM at the time of his
departure is a finding of primary fact by which thbunal was bound. In my
judgment, however, there was no finding of primtagt that the authorities
were interested in PM; it was an inference that Bddight to draw from
primary facts, and insofar as it is taken to hawerb accepted by the
adjudicator, it is an inference that the adjudicaiew from the primary facts.



Whether it was a correct inference was part andgbaf the matters to be
decided by the tribunal on the reconsiderationhergé was, in my view, no
arguable error of approach or misdirection by timihal on this point.

11.Ground 2 is said to relate to the tribunal’s treatinof the evidence of the
expert witness, Dr Giustozzi, but focuses in paféicon the tribunal’s finding
at paragraph 132 that:

“...the background evidence does not establish that
any of these appellants would be at any real risk o
serious harm [in Kabul], although clearly therais
possibility that they would come to harm.”

The primary criticism of that sentence is that @aclpossibility amounts to a
real risk on the relevant standard of proof, arat the tribunal fell into error
in failing in those circumstances to find a reakror in failing to set out any
distinction between real risk and clear possihility

12.Considering this submission, Dyson LJ looked morgely at the tribunal’s

decision, pointingnter alia to the finding in paragraph 136 that whilst it was
possible that a person who fell into the handshef duthorities as a suspect
might be seriously mistreated, that was not anisklon the basis of the facts
of the cases before it. For my part, it seems ¢optain more generally that
the tribunal had the standard of proof well in memtd that the sentence at
paragraph 132 at which Mr Jacobs directs his iticis to be read
accordingly. The possibility to which the triburvas there referring was, as
Dyson LJ clearly thought to be the case, a remossipility rather than a real
possibility or real risk capable of engaging thetection of the Convention. |
do not accept that the decision is liable to beumderstood on this point.

13. There is a further contention that the expert ewigewhich the tribunal
accepted does not support the view that the pdisgibf harm was only a
remote one. |disagree; in my judgment it wasarably open to the tribunal
to reach the conclusion it did on the evidence teeito

14. Ground 3 is a contention that the tribunal ermredinding at paragraph 133
that:

“...those returning from the United Kingdom, and
who have been away for a considerable time, would
not be suspected of being insurgents when they
arrive back in Afghanistan.”

It is submitted that the finding is contrary to tbeidence accepted by the
tribunal that the appellants would in any event eadim the attention of the
authorities on return, although not necessarily edmately on return. As
Dyson LJ observed, however, in the sentence @#itihe tribunal was doing
no more than accepting the evidence of Dr Giustoltzs, moreover, clear in



my view that the tribunal was looking here at tlwsipon immediately on
return, when it considered that, without more, aspscion would be attached
to those returning after a considerable absenche tiibunal went on in
paragraphs 134 and following to consider a diffepint about the position
that would arise later, when they tried to obtaiarkvor accommodation,
checks were made about their background and thew@iigs would come to
hear about them. That these are different poistalso apparent from
subparagraphs 1-3 of the summary in paragraph 16hw have already
quoted.

15.Mr Jacobs submits that the tribunal’'s approach amagraph 133 to the

16.

17.

duration of absence in relation to risk is perverse submits that the
authorities are equally likely to equate the reap@ece of a Hizb-i-Islami
commander with that individual having actively beémwolved in the
insurgency during the period of his absence as Wishhaving applied for
asylum in the United Kingdom. It seems to me, havethat the tribunal was
dealing in this passage not with an exceptionat cdghat kind but with the
ordinary situation applicable to people such asappellants. It added the
words “without more” in the summary of paragrapl®,1dnd | have used those
words in considering its reasoning because in mw\they are inherent in the
point being made. In any event, | am not satistieat this aspect of the
tribunal’'s reasoning is even arguably perverse lat tit is capable of
undermining the overall validity of the tribunalsasoning in its decision.

Ground 4 is directed at the passage in paragraphwh@re it is said that the
appellants would be no different from those membéociety who had been
in Afghanistan all along. The thrust of that paegdy is that the general
population are not at real risk simply by reasorsaie past involvement in
conflict, and the same will apply to the appellantsdeed, the fact that they
have been outside the country for so long suggesis common sense basis
that their past conduct without more will not catlsem serious difficulty. Mr
Jacobs submits that this contradicts what was isaghragraph 134, in that
there was a finding in paragraph 134 that a riskld/arise upon contact with
informal networks of friends and families and upggintegration within
Afghanistan.

In my view, there is no such contradiction. Paapbs 134-136 contain a
consistent thread of reasoning that leads to tmelasion in paragraph 136
that returnees such as the appellants would nat beal risk in Kabul. It was
possible, but no more, that after they had beemettier a period their

existence would become known to the security forcésey would not be

suspected of directly knowing anything about whaswgoing on in the

insurgency, though after a period, in common withothers, they might be

asked questions about what they knew from relatared friends and their
own personal networks. But there was no satisfpawidence establishing a
reasonable likelihood that in those circumstanbey tvould be subjected to
serious mistreatment. It seems to me that thesretional analysis and in my
view the challenge to it could not succeed.



18.

19.

20.

21.

22.

23.

24,

Ground 5 relates to the Tribunal’s finding at pasgdn 135 that there is no
satisfactory evidence that someone who has beaivied with Hizb-i-Islami
will always be regarded as a member. It is sulehitthat this is an
unreasoned departure from what was expressly agtéptthe 2004 Country
Guidance case of Rand from the evidence of Dr Giustozzi, who stdteat
only those who publicly renounce the leader, Hekmaratsuch as the Faruq
wing of Hizb-i-Islami, are deemed no longer to soipphe party.

| agree with Dyson LJ that the Tribunal was entitle express the view it did
and to refer to the fact that some former membetizb-i-Islami were MPs
as illustrative evidence that someone who has leeived with the party
will not necessarily always be regarded as a membedo not read Dr
Giustozzi's evidence as being inconsistent with geents made by the
tribunal.

Ground 6 is a contention that in paragraph 13@ribanal drew an erroneous
distinction between a person who would be intertedjas a suspect, where
there was a possibility of serious mistreatment] @ersons such as the
appellants who might be asked questions but wooldbe at real risk of

mistreatment. Again | disagree, and again, liked@yLJ, | take the view that
the distinction drawn by the tribunal in paragrapB6 was a sufficiently

reasoned and rational distinction. | do not acdbkpt the line drawn is too

fine a line to be workable. 1 also reject the emtion that on the facts of
PM’s case he would be interrogated as a suspecthandhe tribunal erred in

finding that he would not be at real risk of mistraent.

For all those reasons, | conclude that an apped&Nyagainst the tribunal’s
decision would have no real prospect of success.

| turn to the application on behalf of SU presentbydMr Lams. He adopted
Mr Jacobs’s general criticisms of the tribunal’'sagening and added
submissions of his own as to why this is an unfsatisry Country Guidance
decision. In his case, too, | will consider thett@aby reference to the actual
grounds of appeal.

Ground 1 covers much the same territory as grourmd BM’s grounds of
appeal. It is submitted that the tribunal erredhmiding there to be no
satisfactory evidence that a person who has bestiased with Hizb-i-Islami
would always be regarded as such. Mr Lams’s wridkeleton argument
refers to various items of evidence which it isteowled the tribunal failed to
take into account, as to which | agree with Dysdrthat there is no reason to
suppose that the tribunal did not consider alld@hielence to which reference
is made.

The focus of the case on the oral renewal is that membership of Hizb-i-
Islami raises at least a presumption of continuetghbership or allegiance to
Hekmatyar. Members of the Faruqi faction, who udeld MPs, have a track
record of having split with him, but SU would hatre particularly difficult

task of rebutting the presumption on his returnefeRence is made in this
connection to Dr Giustozzi’'s evidence that the 1igkSU derives from his



25.

26.

27.

28.

Hizb-i-Islami background and his inability to protleat he has abandoned the
party. It is submitted that the tribunal erredniot accepting that the task
existed and in equating the position of the app#&dlawith that of other
members of the general population.

| am not persuaded that those submissions, any tharethe case presented
by Mr Jacobs on this topic, have a real prospecsuaicess on an appeal.
Dr Giustozzi's factual evidence was not in dispingt a central issue for the
tribunal was whether to accept his opinions ash® tisk faced by the
individual appellants. It seems to me that thbumal did examine those
opinions carefully and that it cannot be said teeharred in its approach. The
conclusions reached were reasonably open to ity tvaugh it differed from
Dr Giustozzi's own assessment of risk.

Ground 2 is a contention that the tribunal failed consider the specific
characteristics of SU when examining his case agdpite apparently
accepting the relevance of such characteristidhenabstract. The point, in
short, is that he had medical expertise as a fomaese and pharmacist, and
there was evidence that because the Hizb-i-Islacrurted from the educated
and more sophisticated members of society, there gvaater pressure on
families of former members and supporters of thréyda become involved in
the present insurgency in the hope that they cprddide support in specialist
fields such as medicine, which the Taliban areitagk Accordingly, as Dr
Giustozzi said, SU could well be targeted for pmgpsve arrest by the
security forces to prevent him joining the insurggrand it is submitted that
pre-emptive arrest would involve prolonged detemiioinhumane conditions
and the other risks associated with such detentilbnis contended that the
tribunal failed to address this point in its demisi in which only a brief
reference to the point was made at paragraph 1fif®inontext of Mr Lams’s
submissions. The point is distinct from the pabbut being picked up for
guestioning, which is addressed by the tribunatsrgeneral conclusions and
is mentioned specifically at paragraph 144 in retato SU.

| can see that the point is distinct; but equatlys apparent from paragraph
113 that it is a point that the tribunal had in chimhen considering the case.
It seems to me that the tribunal must have rejeittedrgument that there was
a risk of pre-emptive arrest leading to inhumamattment or serious harm in
detention. That is inherent in the conclusionexipresses in the concluding
section. In my view the tribunal was reasonablijtied to reject that line of
argument and | do not think there is any real peospf the decision being
held to be vitiated by the absence of specific apeg on the point in the
concluding section.

Similarly, | do not accept that there is any reabgpect of the tribunal’s
decision being held to be vitiated by a failure address the risk of ill-
treatment at the hands of the Taliban, relatetie¢o tittempt forcibly to recruit
a person in the position of SU. Again, | acknowledhat that particular
aspect of the argument is not addressed in temmpaiticular at the end of
paragraph 143 where the tribunal finds that everlKamdahar there is no
reason to suggest that SU would be a target forirtkergency. But the



conclusion is one that, in my view, the tribunalswemntitled to reach in any
event, and the failure to address the particulantpa the reasons does not
seem to me to be capable of causing the entiresidacio fail. Moreover, it
seems obvious, looking at the situation in Afghtamsas a whole, that the
possibility of forcible recruitment of SU by the lit@an would be even more
remote in Kabul -- where the tribunal held he caa@asonably relocate -- than
in his home area.

29.Ground 3 relates in part to the matters just carsidl It is said that the threat
of pre-emptive detention would arise in Kabul adlas in the home area of
Kandahar, and that Kabul would therefore not beafe srea for SU. My
rejection of that point is inherent in what | hazd in relation to ground 2.

30.There is, | think, a wider point that there washasis in the evidence for the
distinction drawn by the tribunal between the ezt of those who fell into
the hands of the authorities as suspects and thheewould be subject to
guestioning but without mistreatment, and also masid for the distinction
drawn between the position in Kabul and the pasiiio the provinces. To
some extent, | have already dealt with this whensmtering Mr Jacobs’s
submissions. Again, | consider that the tribuna#asoning on the issue of
guestioning, detention and mistreatment is adegaaie that the conclusion
reached that the appellant would not be at reél sfsmistreatment was a
conclusion to which the tribunal was entitled tomeo on the evidence.
Equally, the tribunal was entitled to conclude ttreg situation was better in
Kabul than in the provinces.

31.Ground 4 is a contention that the tribunal erredinding at paragraph 132
that SU would not be at real risk of serious haatthough there was a
possibility that he would come to harm. This isywsimilar, if not identical,
to the point advanced in ground 2 of PM’s grountisgmpeal, which | have
already considered. | am satisfied that the pa&ssaguestion in the tribunal’s
decision discloses no arguable error of law.

32.Ground 5, the first of two supplementary groundgaaded on behalf of SU,
adopts Ground 3 of PM’s grounds of appeal. | haeady rejected that
ground.

33.Ground 6, the second of SU’s two supplementarymptepis a submission that
the tribunal erred in apparently adopting the vigvhe second immigration
judge that SU had not been politically active, whieis conflicted with SU’s
own evidence, found to be credible, and with thediigs of the first
immigration judge, who had found him to be poliligaactive. | agree with
the view expressed by Dyson LJ that it was notveele to the decision
reached by the tribunal whether SU had or had eenbpolitically active
during the period in question. The point was napable of affecting the
Tribunal’'s essential analysis or the conclusioneeéched in relation to his
position in the light of its general findings.

34.1 therefore take the view that an appeal by SUnwaseal prospect of success.



35.Let me add, standing back from the detailed subamss my general
agreement with the concluding observation by Dykdnn his reasons for
refusing permission in PM’s case, that this is ardbgh and carefully
reasoned determination by the tribunal. Despite thell-presented
submissions of Mr Jacobs and Mr Lams, | do not pictteat the findings are
contradictory or unsafe, or in effect that thisars unsatisfactory and even an
unworkable piece of Country Guidance. The deteation may not be
perfectly expressed in places, but in my view itapable of being properly
understood and applied without undue difficultyt isl a determination of a
kind with which, in my judgment, this court shoudd slow to interfere. | am
satisfied that neither applicant has establishgdatle errors of law that could
justify such interference.

36. Accordingly, the two renewed applications are dssad.

Order: Applications refused.



