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Lord Justice Car nwath :

Introduction

1.

2.

This is the judgment of the court to which all mersbhave contributed.

The appellants are Zimbabwean nationals whose sltnasylum have been rejected
by the Asylum and Immigration Tribunal, by referent¢o the guidelines in
RN(Zimbabwe CER008] UKAIT 00083. The main issue in all the caseis
whether those guidelines have been correctly apppHewever, an additional issue of
principle was identified by Sir Richard Buxton whgranting permission, which he
expressed in this way:

“The jurisprudence in relation to return to Zimbabwwas to
date assumed that it is legitimate to require appls, in order
to avoid persecution, to demonstrate loyalty tolZRi, itself a
persecutory regime. That assumption appears tdictonfith
the decision of the Supreme CourtHd(lran) v SSH2010]
UKSC 31; [2010] 3 WLR 386.”

In the event, neither side before us submitted ttiere was any conflict between the
current tribunal guidance, as expressedRIN(Zimbabwe)and the reasoning in
HJ(Iran). However, both seek to rely on that reasoning irpsupof their submissions
as to how the guidance is to be applied to casels as the present. That country
guidance is itself now under review by the Uppabdmal, in a case which began at
the same time as the hearing of this appeal. Weratahd that the Government has
indicated that there will be no forced removalZimbabwe until that case is decided.
However, that has no direct relevance to the ptedetisions, whose legality must be
tested by reference to the guidance applicable whenwere decided.

The facts of the four cases, and the findings efttlbunal, are summarised later in
this judgment. Although there are some factualedéfiices between the four cases,
they have much in common. It could be said thattagnants are not in any ordinary
sense “political refugees”. They have not been dotmhave any particular political
commitments or to have suffered because of thery k&t Zimbabwe for reasons
which are unrelated to any political activitiesrteand they have not engaged in any
significant political activities here. However, ig clear that even the politically
indifferent may be persecuted for opinions “impUtéal them by the authorities in
their home country (seMlacDonald’s Immigration Law and Practigeara 12.75).
Thus, these claimants argue that regardless ofdbgial political beliefs or activities,
or lack of them, there is a risk, particularly hayiregard to their long absence from
Zimbabwe, that if returned to Zimbabwe they wilffeu persecution because of their
unwillingness or inability positively to prove théoyalty to the Mugabe regime.

They have been jointly represented by Mr Nortonidgyfor whose skilful
submissions we are grateful. The case rests oe theen submissions (in the words
of his skeleton argument):

“Firstly, the ratio of HJ (Iran) applies equally to cases
concerning political opinion an®N is consistent with this.
Thus, an individual found to hold genuine politidadliefs



cannot be required to modify their behaviour or ydeheir
beliefs in order to avoid persecution. (“the pusd(lran)
issue”)

Secondly, it is impermissible to require an appelta actively
profess a loyalty to a regime which he does notsgss or
otherwise lie to the authorities of the home courmdr other
potential persecutors in order to avoid a conditioh
persecution. Again, the Zimbabwean country guidance
decisions are consistent with this propositionhg“extended
HJ(Iran) issue”)

Thirdly, the Tribunal in each of these linked agdpearred in
their application of RN, irrespective of the first two
submissions. This final submission may prove to be
determinative of all four appeals.” (“tfNissue”)

6. Before considering the submissions in more datad,necessary to refer to the recent
decision of this court inTM(Zimbabwe) v SSHI2010] EWCA Civ 916, which
covered much of the same ground, in relation tooaof cases on very similar facts.

TM(Zimbabwe)
The legal framework

7. The judgment of Elias LJ contains a full expositadrthe legal framework, and of the
guidance inRN, which we gratefully adop#t the outset he emphasised the limited
role of this court on an appeal from immigratiodges, whose decisions “should be
respected unless it is quite clear that they hawsglilected themselves in law” (per
Lady Hale AH(Sudan) v Home SecretdB008] 1 AC 678, para 30).

8. As he explained, the key point of the new guidand@N was the risk now identified
to those unable positively to demonstrate loyaitthie regime:

“The evidence establishes clearly that those &tarsreturn to
Zimbabwe on account of imputed political opinione ano

longer restricted to those who are perceived tonkenbers or
supporters of the MDC but include anyone who ishimdo

demonstrate support for or loyalty to the regimeZanu-PF.

To that extent the country guidanceHi® is no longer to be
followed.” (para 258)

9. In that context Elias LJ highlighted two contragtipassages irRN, relied on
respectively by the applicants and the SecretaGtate:

"We observe here that there can be found withinetttensive
documentary evidence put before us other accouhttheo
means used by those manning road blocks to estakhsther
a person is loyal to the ruling party. For exampl@erson who
was unable to produce a Zanu-PF card might be askethg
the latest Zanu-PF campaign songs. An inabilitgdso would



be taken as evidence of disloyalty to the party smdf support
for the opposition. Clearly, a person returningZionbabwe
after some years living in the United Kingdom woube
unlikely to be able to pass such a test.” (para 81)

“It remains the position, in our judgement, thatparson
returning to his home area from the United Kingdmsra failed
asylum seeker will not generally be at risk on thatount
alone, although in some cases that may in faculfecient to
give rise to a real risk. Each case will turn anawn facts and
the particular circumstances of the individual @rée assessed
as a whole. If such a person (and as we explaiowbéhere
may be a not insignificant number) is in fact assed with the
regime or is otherwise a person who would be rétgrio a
milieu where loyalty to the regime is assumed, ienet be at
any real risk simply because he has spent timéenUnited
Kingdom and sought to extend his stay by makingalaef
asylum claim.” (para 230)

The tribunal inRN had identified certain categories of “enhanced’risicluding —

) “the fact of having lived in the United Kingdom feignificant period of time
and of having made an unsuccessful asylum claim”;

i) returning to a home “in an area where the MDC mad®ads into the Zanu-
PF vote” at the recent elections; and

1)) “the fact of being a teacher or having been a tefaichthe past”.
As to these groups, Elias LJ summarised the effieitte guidance in this way:

“16. A question that arises from the guidance is:tiwhat
exactly is the significance of the fact that certeategories of
asylum seekers will be in the heightened risk acatgd) The
fact that an asylum seeker falls into one or mofethe
enhanced risk categories is not of itself suffitienjustify the
grant of asylum as paragraph 230 of the decisiorRiN,
reproduced above, makes clear. The question ishehdte
faces a real risk of persecution on return; he aéallso from the
militia gangs unless he is able to show loyaltyh® governing

party.

17. So the onus is on the applicant to show theretls a
real risk that he will not be able to demonstrdte tequired
loyalty. Falling into a heightened risk categoryedonot of
itself constitute such evidence. Being a teacherm diailed
asylum seeker is plainly not incompatible with lgeanZanu-PF
supporter or activist. It does, however, mean thatapplicant
will on return be likely to be subject to heightdrscrutiny. If,
for example, the authorities in Zimbabwe know taatasylum



seeker was previously a teacher, they are moréy likestart
from the premise that he is likely to be hostil¢hte regime.”

12. As in the present case, there had been adversebittedfindings. Elias LJ
commented on the significance of such adverserfgsjihaving regard in particular
to the judgments of this court iBM(Eritrea) v Secretary of State for the Home
Departmen{2008] EWCA Civ 833. As he said, such a findingnat necessarily fatal
to the case:

“The Tribunal must take account of all the evidermr® in
some cases a real risk of persecution will be éshsal
notwithstanding that the applicant's account wegelg or even
— exceptionally, no doubt - wholly disbelieved.afp 18)

13. However, he emphasised the need for there to bae'sunaterial” which justifies the
inference that the applicant faces persecutionussrated byGM(Eritrea) itself. We
guote Elias LJ’s summary of the majority decision:

“20. In that case the appellant, a seventeen yiehgid, had

given an account of how she had left Eritrea butwds

disbelieved. It was accepted that if she had ledgally she
would be at risk of persecution on return. It wiso accepted
that it was more probable than not that she woalceHeft that
way since statistically that was the most likeluteoby which
girls her age would have managed to leave the cpuBut

some students her age could also leave legally.

21. The Court of Appeal held that the fact thatass likely that
a seventeen year old girl would have left illegalig not show
that this particular girl had done so, and oncedwadence was
rejected, there was no other evidence availabkbeocourt to
show that she may in fact have fallen into thategaihcategory.
The only established facts were her sex and age,tHay

merely identified her as falling into the categarfythose who
would be likely to have left illegally; they gave rtlue one
way or the other as to whether she had done 50. ...

14.  Elias LJ concluded on this aspect:

“23. An applicant for asylum is not, therefore,lde punished
for giving false testimony. He is not to be denasylum if he
otherwise has a good asylum claim on the facts hvlaice
accepted to be true or likely to be true. But tihsemce of
credible evidence from the applicant may resultisituation
where the Secretary of State, or on appeal the Ads
insufficient material from which to infer that tleeis a real risk
of persecution. Since the onus is on the applitantake good
the claim, it perforce must fail.”

15. He considered in some detail the relevance Siir“placeactivity”, which was an
issue before him, but is of limited relevance ia flresent cases.



The HJ(Iran) point

16.  Next, under the heading “Risk of persecution folumteering political opinions”, he
considered a new submission, basedHd(lran), on which in the event he did not
find it necessary to reach a conclusion. He sunsedrthe submission of Mr Dove,
counsel for the appellants:

“The proposition Mr Dove advances is that when wheiieing
whether or not to grant asylum, the AIT should assuahat an
asylum seeker will tell the truth about his polliziews when
qguestioned in his home country about them, as heodl
undoubtedly will be. If in fact he is not loyal the regime, he
will have to reveal that fact and that will neceggaender him
liable to persecution. Accordingly, his asylum olaimust
succeed.He cannot be expected to lie in order to avoid
persecutionThis is so even in cases where he is not poliyical
active and indeed even if he is relatively unirdezd in
politics....” (emphasis added)

The “far-reaching” consequence of this submissias that anyone who could show
that he or she was not in fact not a supporterasiuZPF would be entitled to asylum
(para 31).

17. As we understand the judgment, Elias LJ felt ableatoid ruling on the point,
because it had not been raised before the tribandl pecause such evidence as there
was did not establish that the claimants lackedltgyto the regime. Thus in the first
case:

“The evidence... suggests that she manufacturedlityosb

the regime to bolster her asylum application. Scaiinot be
assumed that she would face the dilemma of hadrgphceal
her true political opinions in order to avoid penson...”

(para 56)

In the other case, the tribunal found that the B@mehad “not even managed to
exclude the possibility that she was a Zanu-PF cuep.

TM — the facts

18. It is instructive to see how the principles werglaga to two of the individual cases
before the court. The first claimarKNl) was disbelieved for much of her evidence.
However, it was found that she was a qualifiedteacthat she had been involved in
“low level political activities” in the UK, but “nbto a significant degree”, and that
she had been able to return to Zimbabwe to visitfamily in 2003, 2005 and 2007
without any apparent difficulty. The immigrationdge rejected the claim, concluding
that she would “be seen as a former teacher whanbatieen involved in opposition
activity”, and that her activities in the United nrgdom, even if noted by the
Zimbabwean authorities, would be seen as nothingerttean an attempt to enhance
an asylum claim.



19.

20.

21.

In the Court of Appeal, it was submitted that tlhelge had failed to apply the

guidance irRN The argument was summarised by Elias LJ (para 50)

“Mr Dove submits that given the positive factualdings made
by the judge, the only permissible conclusion i light of RN
is that the claim for asylum should succeed. Mr ®submits
that it is not disputed that the appellant felbiatnumber of the
high risk factors - a teacher, a failed asylum sedkom the
UK who had spent many years here, and someoneswitie,
albeit limited, anti-government activigur place.. Apart from
the visits [which had taken place before the chamgasidered
in RN] there was no evidence of any other couniéngefactor
which could justify the conclusion that there wasreal risk of
persecution on return.”

In this court it was held that the judge’s conamshad “a proper evidential basis”
and that he was entitled to conclude that “she rbtl personally cross the risk
threshold”. As to the risk to her as a teachestapped by the militia, Elias LJ said:

“... this factor merely increased the risk of perg®n; it did
not establish that risk in her case. The judge emt#tled to
conclude that her status as a teacher had notircéased her
problems and was unlikely to do so. Moreover, i that the
appellant had family in Zimbabwe who were appaseofl no
concern to the authorities lent support to the @&lgonclusion
that she was not at risk.” (para 55)

The second claimaniM, was found to be “totally lacking in credibilitygxcept as to
“the bare features of her story”. These were thattsad been a nurse between 1996
and 2001, during which time she may have workedwfoite farmers, and that she
had left in 2001 because she decided she couldmget live safely in Zimbabwe.
The tribunal found that in the absence of any tiledevidence as to her situation in
Zimbabwe, they could not properly find that she idooe unable to show loyalty to

the regime:

“There is no credible finding that she or any o thembers of
her family have been involved in activities in sappof the

MDC which will be treated as likely to cause thsagiproval of
Zanu-PF, the regime, the militiamen or anyone disere is no
credible evidence of the family's political actieg or

harassment following her departure from Zimbabwes e

left to speculate as to the appellant's politidédgeances or
those of her family members. She has not, for exangven

managed to exclude the possibility that she wasaauZF

supporter whilst in Zimbabwe. Into this evidentiacuum,

there is no room to create a positive case thaapipellant will

find it difficult to demonstrate loyalty to the riege. This is not
a matter for inference. Inferences where possibtereecessary
arise from a firmly established springboard in them of a

factual matrix made out by credible evidence." §p42)



22.

23.

The tribunal held that her long period of absemoenfthe UK and her absence during
the 2008 elections were not sufficient to make apthis “evidential lacuna” (para
46).

Elias LJ interpreted this conclusion as a validliaption of “GM principles”:

“The accepted features of her case statisticallyhgu in an
enhanced risk category, but there was no evidenoce Which

the AIT could infer that she personally fell inteat category,
just as inGM the fact that the appellant was a seventeen year
old put her statistically in the category of someevho would

be likely to have left Eritrea illegally and theved be at risk,

but there was no evidence to place her personatty that
category....” (para 74)

TM - summary

24,

The ratio of TM is to be found in the passage quoted at paragrapabtve. The
decisions on the individual cases are helpful lastiations of the court’s approach,
but they remain decisions on the facts rather theparate statements of principle.
They show that, in the case of a person who hasigmficant record of political
engagement or activity, application of one of Riéheightened risk categories (such
as long absence from Zimbabwe, failure to votehalast elections, or even being a
teacher) may not be enough in itself to supportitiierence that the claimant is
himself at risk. The burden remains on him to mgked the claim, and, in the
absence of credible evidence to make that linktribanal is entitled to conclude that
the inference is not made out.

First submission - the “pure”HJ(Iran) point

25.

26.

We have set out Mr Norton-Taylor's summary of hisee submissions at paragraph 5
above. The first submission is not, as we undedsignin issue: that is, that as a
general proposition a person found to have genpmtiéical beliefs cannot be refused
refugee status merely because they have declindddt those beliefs, or to act
“discreetly”, in order to avoid persecution. Foesk purposes, Mr Payne for the
Secretary of State did not seek to distinguish betwpersecution on the grounds of
membership of a social group (asHd(Iran)) and on the grounds of political opinion.
Both have comparable status in the definition efigee” under the article 1A(2) of
the Refugee Convention, and (relevant to this c#se)prohibition ofrefoulement
under article 33(1):

“No Contracting State shall expel or return (‘rééol) a refugee
in any manner whatsoever to the frontiers of teries where
his life or freedom would be threatened on accairtis race,
religion, nationality,membership of a particular social group
or political opinion” (emphasis added)

The submission gains specific support from a passaged inHJ(Iran) by Lord
Walker (para 94), from thgudgment of Gummow and Haynes JJ xppellant
S395/20042003) 216 CLR 473:



27.

“80. If an applicant holds political or religiouglefs that are
not favoured in the country of nationality, the cba of

adverse consequences befalling that applicant tomnréo that

country would ordinarily increase if, on returngthpplicant
were to draw attention to the holding of the refevaelief. But

it is no answer to a claim for protection as agetito say to an
applicant that those adverse consequences couddided if

the applicant were to hide the fact that he or sblels the

beliefs in question...”

However, that passage assumes that the claimasthdo® genuine political beliefs,
which he could decide to hide. As Mr Norton-Taytealistically accepts, this is of
little assistance in cases such as the presenthioh those concerned have been
found neither to possess significant political &fslinor to have been politically
active. If “being discreet” is all that is requiréd avoid persecution, they have no
problem, as they have no reason to be anything else

Second submission - the extenddd(Iran) point

28.

29.

Mr Norton-Taylor therefore relies principally onshsecond submission: that the same
principle applies, even if a person has no genpiidgical opinions. He cannot be
required to profess false loyalty, or dissemblevgidne does not possess. Even if he
would in fact be prepared to lie in order to avpatsecution, that, undétJ(Iran) is

no answer to his claim, because it would be inceffequiring him to modify his
normal behaviour. This is similar to the point lefien inTM. As presented by Mr
Norton-Taylor, the submission seemed to raise tistindt questions:

) Apart from HJ(Iran), is it ever relevant for the tribunal of fact to i
whether a claimant would be willing to lie abous political beliefs in order to
avoid threatened persecution?

i) How is the answer affected by the decisiokli{lran)?

On analysis, the former does not in our view agise separate question. Mr Norton-
Taylor relied on a line of case-law in the tribumald this court from well before
HJ(Iran), which, he said, supported the general proposthiahreturnees could not be
expected to lie. Indeed, he suggested, it woulchbrally wrong for a tribunal to base
a decision on such an assumption. He referredeast#nting-point tdK(Turkey)CG
[2004] UKIAT 00312, leading to the so-calletK*point”. The issue in that case arose
in relation to possible questioning by airport pelion return to Turkey. Counsel for
the Home Office is recorded as stating:

“The Secretary of State does not suggest (and leagrn
suggested) that Adjudicators should simply proceedthe

basis that [an] individual can lie about his backgrd and

circumstances. The right approach is to assess guestions
are likely to be asked of the individual and whest tesponses
are likely to be.”

The tribunal agreed with this approach, but added:



30.

31.

32.

“.. it will be for an Adjudicator in each case tssass what
guestions are likely to be asked and how a returmeeld
respond without being required to lie...” (para 85-6)

Subsequent decisions in the tribunal (includRl itself, para 236have repeated,
without discussion, the formula that claimants “aret expected to lie” when
guestioned by the authorities. Th&K“point” has also been referred to without
criticism or discussion in this court. Thus, foraexple, iInBK(Congo) v Secretary of
State[2008] EWCA Civ 1322 para 12, the court referredthe IK point”, but held
that there had been no departure on the facteafdke before it.

Although the tribunal inlK used the expression “required to lie”, it seemsauso
unlikely that they intended to go beyond the Secyebf State’s formulation, with
which they had expressly agreed, and they gaveeason for doing so. As so
formulated, the proposition does not amount tosdirdit point of principle, still less
of morality. The question is one of fact: how wotihé claimant in fact behave, and
what would be the consequences? That approach tielgnconsistent with the
general principle clearly stated by Simon Brownr.Ahmed v SSH[2000] INLR 1,

at paras 7-8 (quoted with approval by Lord Hope&ldlran) para 18):

“...in all asylum claims there is ultimately a singlgegtion to
be asked: is there a serious risk that on reterapplicant will
be persecuted for a Convention reason?...

The critical question is: if returned, would theylam seeker in
fact act in the way he says he would and therelffersu
persecution? If he would, then however unreasenladlmight

be thought for refusing to accept the necessatyaies on his

liberties, in my judgment he would be entitled sylam.”

Conversely, if the tribunal finds that, in spite @f perhaps because of, his own
political indifference, the claimant would find wiifficulty in professing loyalty to the
regime, and that this would in practice protect hihen (subject tédJ(Iran)) there
seems no reason in principle why they should na gifect to that conclusion.

So the real question is whether tHé(Iran) protection extends to a person who has
no firm political views, but might, if stopped bie militia, be willing to express
something more positive than political indifferentéhat were necessary in order to
avoid maltreatment.

As we have said, Mr Payne accepts that there idifference in principle between
persecution on the grounds, on the one hand, ofbeeship of a particular social
group (as irHJ(Iran)), and, on the other, of political opinion. Howevee relies on a
distinction between “core” and “marginal” activsiearticulated most clearly by Sir
John Dyson JSC (para 113-4). His judgment was lladjeected to the reasons for
not accepting what he describes as “the prima facierpretation” (following
Ahmed, that is that -

“... if a gay manwould live discreetly on return and thereby
avoid being harmed or persecuted on account ofséial
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orientation, he could not have a well-founded fear of
persecution...” (para 109, emphasis added)

Later he referred to the leading New Zealand cBsfugee Appeal No 74665/03
[2005] INLR 68, which raised the question whethéne" proposed action by the
claimant is at the core of the right or at its niras{

“If the proposed action is at the core of the rigimd the
restriction unlawful, we would agree that the clamhhas no
duty to avoid the harm by being discreet or comq@yith the
wishes of the persecutor. If, however, the prop@seiity is at
the margin of the protected interest, then penstgtein the
activity in the face of the threatened harm is aaituation of
'being persecuted' for the purposes of the RefGgewention.”

Sir John Dyson JSC commented:

“It is open to question how far the distinctionween harmful
action at the core of the right and harmful acabiits margin is
of relevance in cases of persecution on groundsofutable
characteristics such as race and sexual orientaionit is a
valuable distinction and there may be more scope it
application in relation to cases concerning persacufor
reasons of religion or political opinion.” (par&6t7)

In the majority judgment, Lord Rodger also saw #tgactions of such a “human
rights framework” to determine the limits of what @dividual “is entitled to do and
not to do”; but he did not find it necessary toalea conclusion on this aspect (para
72). We would add that his earlier comments on wves involved in the right of a
gay man to live “freely and openly”, make it haadsee where he would have drawn
the line between “core” and “marginal” actions otities (para 78).

In TM(ZimbabwekElias LJ referred to this discussion and said:

“41. On that analysis, there is a good case fomgathat

where the activity which would create the risk efgecution is
the need to deny disloyalty to a political party ®ymeone
whose political interests or activities are of maad)interest to
their lives, this engages only the margins of timeiman rights
and the AIT would be entitled to conclude that theyuld in

fact be, and could be expected to be, less thank fnath the

Zimbabwean authorities. They would not be requicechodify

their beliefs or opinions in any real way. It iseothing for a
person to be compelled to deny a crucial aspebisoidentity

affecting his whole way of life, as iMJ. Furthermore, the
individual is then forced into a permanent statelehial. The
Supreme Court found it unacceptable that someon@dimave
to live a lie in order to avoid persecution. It do@ot

necessarily follow that in no circumstances can esmme be
expected to tell a lie to avoid that consequence.”
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35.

36.

As already noted, Elias LJ did not feel it necegsamreach a conclusion, because the
cases failed on the facts; the appellants haddfédleshow that they would in fact need
to lie in order to profess loyalty to the regime.

Mr Payne, relying on these dicta, argues that imsitering the consequences of any
course of action adopted in response to a thregteodecution, it is relevant to
consider whether it “goes to the core of an applisadentity”. On the one hand, to
expect a fundamental change to behaviour in relatm the protected right is
incompatible with the purposes of the Conventiart; he submits:

“By contrast, the same considerations do not aniselation to
an applicant who has not established that the gexderight is
central to his identity. It cannot, for example, $sd that an
applicant who holds no political opinion, but whectles to
profess support for a particular regime in order awoid

persecution, is either having to make a fundamesitahge to
his behaviour, or having to renounce holding agui@d right
in order to avoid persecution. This is particulasty where, in
contrast to the situation considered kHuJ(lran), such an
applicant only faces a real risk of occasionallywihg to

provide such an assurance of loyalty (as opposéding a life

involving a complete denial of a fundamental pradaight).

... the degree of political involvement, and conseduepact
of any restrictions of freedom of political express must be
assessed specifically in the context of each iddai appeal.
There must be a difference between the human rigblstion
suffered by (eg) a committed political activist wlwannot
organise or join in a demonstration for fear ofig®lbrutality,
and a person who takes steps to avoid that areubede has
no wish to be caught up in violence and only hasld interest
in the demonstration. The “actions” of the twoiinduals are
of a completely different order. On one level, tight which
the Convention is being asked to uphold, in bottesais the
right to freedom of political expression. But fmme person, it
forms a core part of their identity; for anothdrplays only a
marginal role.”

In the present cases, whether or not the pointprngserly raised at the earlier stages,
we think we should grapple with it, since it isawnsiderable practical importance to
many people in a similar position to that of thepafants. As we understand it,

neither party objects to us doing so. Although wendt find the point an easy one,
we have concluded that the distinction suggeste&las LJ, and developed in Mr

Payne’s submissions, is not valid, nor supportedabgroper reading of Sir John

Dyson’s comments.

It may be said that there is marked differenceenosisness between the impact of
having to lie on isolated occasions about politmainions which one does not have,
and the “long-term deliberate concealment” of amrfiutable characteristic”,

involving denial to the members of the group tlfindamental right to be what they
are” (see per Lord Hope para 11, 21). We are ndupeled, however, that this is a
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material distinction in this context. The questia not the seriousness of the
prospective maltreatment (which is not in issud)the reason for it. If the reason is
political opinion, or imputed political opinion, dhis enough to bring it within the
Convention. In this case, we are concerned with“iln@uted” political opinions of
those concerned, not their actual opinions (sea #above). Accordingly, the degree
of their political commitment in fact, and whethaolitical activity is of central or
marginal importance to their lives, are beside ghat. The “core” of the protected
right is the right not to be persecuted for holdpulitical views which they do not
have. There is nothing “marginal” about the riskbaing stopped by militia and
persecuted because of that. If they are forcedetabout their absence of political
beliefs, solely in order to avoid persecution, thkaéms to us to be covered by the
HJ(Iran) principle, and does not defeat their claims toasyl

Accordingly we accept the thrust of Mr Norton-Taysosecond submission, if not the
precise wording. It is not a question of what tHaincant is “required” to do.
However, if the tribunal finds that he or she woblel willing to lie about political
beliefs, or about the absence of political beliéfgt that the reason for lying is to
avoid persecution, that does not defeat the claim.

We should add that, even if this is wrong, it does necessarily provide a sufficient
answer under the guidance RN. Even if it is found that the appellants would be
prepared to lie, the question then arises whetteyr tan “prove” their loyalty to the
regime. That is not an issue which arose for camatibn inHJ(Iran). It is true that
the onus is on them to satisfy the tribunal thatytivould be unable to prove their
loyalty. As has been seen, failure to do so seensite been the basis on which this
court was able to dismiss the appealsTiM. However, that issue can only be
addressed by reference to the findings in each case

Third submission - incorrect application dRN to the facts

39.

RT

40.

4].

Finally we turn to Mr Norton-Taylor's case on tharwous judges’ treatment of the
facts, having regard to the guidanceRN. We will summarise the facts of the four
cases, and the judges’ conclusions on them, buthénlight of the foregoing
discussion, our own conclusions can be brieflyestat

She was born in 1981. She left Zimbabwe legallifebruary 2002 and arrived in the
UK shortly thereafter. She began work for a famaly a nanny. In 2005 she was
refused leave to remain as a student. In Februd®®,2she claimed asylum, which
was refused. The appeal was eventually determigathst her by DIJ Manuell od'®
March 2010.

The judge found that she was a credible witness.Hald never been politically active
in Zimbabwe or the UK. Her family lived in an areescribed as an MDC
stronghold, but had never suffered harm at the s©iaidZanu-PF. Her claim was
based on a subjective fear of return to Zimbabwes. bfother had claimed asylum in
South Africa and his claim remained unresolved. jlldge concluded:

“The mere fact of the Appellant's long absence from
Zimbabwe is not likely to expose her to a real rigk
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persecution, as opposed to the possible nuisancbeinig

pestered for small bribes as is said to happen tEoe® to
those who have returned from abroad. She is insiipn to

explain that she has never been politically invdle¢ home or
abroad, should anyone see fit to enquire. As ¢ostiggestion
that claiming asylum would of itself be seen as am of

disloyalty, she can explain that she claimed asytmmply in

the hope of avoiding removal from the United Kinggavhich

the Upper Tribunal considers a true statement. WUpper

Tribunal finds that any risk of persecution whitike tAppellant
faces on return to Zimbabwe is less than a re&l riThe

asylum appeal must be dismissed.” (para 25)

Although this reasoning would be unimpeachable asthcontexts, it does not address
the critical issue raised BN.It is not enough that she would be able to “exglair
lack of political activity abroad. The questiorwiether she would be forced to lie in
order to profess loyalty to the regime, and whe#ier could prove it. Since she was
found to be generally credible, there is no otleason to hold that she has failed to
prove her case. We would allow her appeal, and th@tiher claim should have been
upheld.

She was born in 1982. She left Zimbabwe for theilkpril 2008 using a passport
issued in another name, and claimed asylum onahrrikollowing the refusal in
November in November 2008, the appeal was evegtdatermined against her by 1J
Charlton-Brown on % November 2009.

The judge did not find her a credible witness. 8hd been out of Zimbabwe for
some 17 months as at the date of hearing. She datbmnections to the MDC,

whether in Zimbabwe or the UK. Her mother was rexsed as a refugee in the UK
in or around 2003. She had lived in Zimbabwe withmoeblems between 2002, when
her mother left, and 2008. It was unclear wherehsteresided prior to her departure
from Zimbabwe.

On the issue of loyalty to the regime, the judgd:sa

“Finally, in terms of whether or not this appellantn
demonstrate positive support for/loyalty to ZANU;RFseems
clear that she herself has not been linked withMBXC as she
has claimed, given her lack of credibility througho As

previously stated she appears to have been ablereoin

Zimbabwe without problems since her mother left ¢bantry
in 2002 and quite frankly, given this individuatemplete lack
of credibility and indeed her inclination to lie and when
required, as the original Immigration Judge pointad, no
doubt she would be prepared to lie again in tharéuto the
authorities on return to Zimbabwe about any pditaffiliation

she might have.” (para 23)
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At first sight this is a much less meritorious Gamed one can understand the judge’s
reaction to her failure to give credible evidendewever, it was not enough to hold
that she would be willing to lie “as and when regdf, if the reason for doing so
would be to avoid persecution. Nor is willingnesdié the same as ability to prove
loyalty to the regime. On the other hand, in vieWher lack of credibility overall, it
remains open to question whether her case shoilifidifdack of proof as infM. We
will therefore allow the appeal and remit the cdeethe Upper Tribunal for
redetermination.

He was born in 1975, and his wife in 1977. They aathild, born in December 2008.
The wife had arrived in the UK in 2002, with leaa® a visitor and then as student.
DM arrived a year later, initially as a visitor atieen as a dependant of his wife. Both
overstayed their period of leave. DM claimed asylimnduly 2008. His appeal was
initially successful, but following an order forcansideration was determined against
him by a panel of the AIT on 24November 2009.

He was not found to be a credible witness. Hisefigttvho was still alive had worked
for the Zimbabwean CIO for ten years, and bothpaigents were life-long Zanu-PF
supporters. The authorities had not been lookimgHe Appellant whilst he was in
Zimbabwe. He had left the country on his own pags@ad without difficulties. He

had joined the MDC in the UK in early 2008 but thbunal found that his activities
would not have brought him to the attention of dlé¢horities.

“In the circumstances, since we do not find that Appellant’s
father was killed as claimed, or that he is dea€,nete that
both he and the Appellant's mother were members or
supporters of Zanu-PF. We note that the othercésp the
Appellant’s claim were rejected by Immigration Jadgrice,
and since we have found the Appellant not to beedlille
witness, it follows that we agree with the conabmsi reached

by that Immigration Judge. We also bear in mincatMvas
said by the Tribunal in RN, particularly Paragr&d®, where it
was said that,

“An Appellant who has been found not to be a withes
truth in respect of the factual basis of his clauil not be
assumed to be truthful about his inability to destmate
loyalty to the regime simply because he asserts ffize
burden remains on the Appellant throughout to distalthe
facts up which he seeks to rely”.

Since we find that the Appellant’s father and mothere
supporters of Zanu-PF, and had been over apparemdlyy
years, we can find nothing to indicate that the &gmt and his
dependants would be unable to demonstrate loyalBahu-PF
if they were returned to Zimbabwe. In these cirstances, it
follows that we dismiss the appeal on asylum greun(para
17)
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In this case, the tribunal has in terms addredsedssue whether the appellant would
be able to demonstrate loyalty to the regime. Githen finding that his father and
mother were long-terms supporters of the regimeaininot be said to be an irrational
conclusion. The case was certainly no stronger thase rejected ifM. We see no
grounds for overturning this decision.

He was born in 1966. He left Zimbabwe for the UKFRabruary 2001 with leave to
enter as a visitor. He remained with leave as @destuuntil November 2007. In April
2009 he claimed asylum. His appeal was eventuatgrchined against him by DIJ
Shaerf on 23rd March 2010.

He was not found to be a credible witness. He hagbaiitical profile prior to his

departure from Zimbabwe. He had attended vigilsidetthe Zimbabwean Embassy
in London and photographs of these attendances placed on the internet. There
was no evidence of persons in the photographs hdewgifiable. His engagement
with the organisation ROHR was relatively limitétk could account for his absence
from Zimbabwe by reference to his studies in the bid the breakdown of his
marriage whilst he was here. He had returned witbdficulty to Zimbabwe in 2003.

“On the Appellant's own evidence he was not pdiitic
engaged before he left Zimbabwe...

Looking at the evidence in the round, | do not fitlte
Appellant has shown even to the lower standardiéas likely
to be at risk of persecution or ill-treatment oc@mt of his
political opinions or imputed political opinions efer on
arrival at port or subsequently in his home arealsewhere in
Zimbabwe. He will be able to account for his alasety
reference to the studies he has pursued and tla&-tdoevn of
his marriage...” (para 47, 49)

As in the first case, the issue was not simply whethe appellant could “account
for” his absence in the UK. The judge failed to 3d the issue as to his ability to
show his loyalty to the regime. UnlikeT, he has not been held to be a credible
witness. Accordingly, as in the caseSNl we do not feel able to substitute our own
conclusion on this issue. We will therefore alldve appeal and remit the case to the
Upper Tribunal.

Conclusion

53.

The problems posed by these cases are extreme.dfiadhe appellants is a political
refugee in the ordinary sense. In most contextg #laims to asylum would be
hopeless. However, conditions in Zimbabwe, as they described irRN are
exceptional. The legality of these decisions mustdecided by reference to the
guidance in that case. Any changes since the peowdred by that decision will be
considered by the tribunal as part of its reviewhaf country guidance. ApplyingN
we are satisfied that the appeals, exd2jgt, should be allowed. Mr Norton-Taylor
invited us to substitute our own decision in all airleast some of them. For the
reasons given above, we agree in respeBToin which the claim to asylum will be



allowed. We are not persuaded that course is apers in the cases &M andAM,
where there were adverse findings of credibilitye Whall accordingly remit those
cases to the Upper Tribunal.



