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Lord Justice Richards:

1. This is a renewed application for permission toegbmgainst a decision of
Immigration Judge Rush on a redetermination inAkg@um and Immigration
Tribunal.

2. The applicant is a 19-year-old Afghan nationalhe Shia religion and Hazara
ethnicity, who arrived in the United Kingdom in Augj 2005 and claimed
asylum. He has appeared in person before me todayder to present his
renewed application. He speaks English well ang aticulately, and |
commend him on the way in which he has dealt wittatwmust be a very
difficult experience in appearing in the strangeiemment of this court.

3. The factual basis of his claim was that he was fEaghlan province, to the
northwest of Kabul. In about 2000 the Taliban &t tis father to sign away
ownership of the father’s land; they then killedibbis father and his mother.
The applicant went to live with a family friend bye name of Mohammed. In
2005, about four months before he left the courttey,decided he was old
enough to try to reclaim his father’'s land. Herapghed the local authorities
but was informed that he had no right to the laaslall property previously
held by the Taliban had been confiscated by theaaities. He made several
attempts to reclaim it but his requests were refum®ed he was threatened by
armed men. He said the land was held by a maadc@lbmmander Alamjan,
who was a Pashtun and a very influential and paweiijure in the
government. Then three days before he left thentcpine was told that the
authorities had raided Mohammed’s house lookinghiar; he was advised
not to return there. He was told his life was anger and he should find
somewhere safe to stay; that was why he made amajs to leave
Afghanistan and come to this country.

4. The immigration judge who first heard the case mid®urable credibility
findings and allowed the appeal. Reconsiderati@s when ordered on an
application by the Secretary of State. The redmration proceeded on the
basis of the first immigration judge’s acceptandethee applicant’s factual
account. The two central issues for decision an rikconsideration were
whether he had demonstrated a Convention reasoitlingnthim to
international protection, and whether he would besk on return to Kabul.
The Grounds of Appeal to this court which, togethéh a skeleton argument,
were settled by counsel, relate to the immigragimlye’s reasoning on the
second issue. That reasoning is very brief arsgtiut in paragraphs 28 and
29 of the decision, in which the immigration judgefers to the case of
PM & Ors (Kabul, Hizb-i-Islami) Afghanistan CG country guidance case
with neutral citation number [2007] UKAIT 0089. will quote the two
paragraphs:

“28. | therefore need to move on to consider thk ri

facing the appellant on his return. The proposed
removal directions would be to Afghanistan and he
would be returned to Kabul. The country guidance



case of_PM and Othengreviously referred to sets
out at paragraph 140 a summary of the general
conclusions relating to Kabul. The skeleton
argument asks me to find that there are risks ¢acin
the appellant in the context of returning the
appellant to Kabul: see paragraph 140(iii). That I
have to say with regret does not go anywhere near
identifying risk on return. It states that the tpak

an individual seeking accommodation or work in
Kabul or elsewhere may be discovered and
mentioned to the authorities. Similarly, the
authorities may become aware of someone newly
arrived in an area. That may result in a person
being detained for questioning but there is no
satisfactory evidence such questioning gives ose t
a real risk of serious harm. (iv) goes on to $eaf,t
subject to an individual’'s personal circumstandes i
is unlikely to be unduly harsh or unreasonable to
expect the appellant to relocate to Kabul if they
have established a real risk of serious harm iasare
outside Kabul.

29. In these circumstances | find that there was a
material error of law as already indicated in the
reconsideration findings. | do find that thereais
Convention reason. However | find no credible
evidence to satisfy me that there is no real rick o
serious harm in the event of the appellant being
returned to Kabul...”

It is plain that the immigration judge meant thatfbund no credible evidence
to satisfy him that there was a real risk of sesibarm in the event of return.

. The submission made in the written documentatiobnsited on the

applicant’s behalf is that the immigration judgdstermination is flawed by
an almost complete lack of reasoning about thethisk the applicant would
face if removed to Kabul. The immigration judgéie@ on the case of PM
but in that case the Tribunal was assessing tlethmet former fighters and
suspected insurgents would face from the autheritidere the risk was of a
different kind, from a specified military commanderThere was expert
evidence to which the immigration judge did refdaat it would be easy for
the commander to track him down because he wouldasied to give
references about his origins and family backgrousa that information
would be checked in his home area of Baghlans submitted that the kind of
risk faced by the applicant was closer to that wbered in the case of
AF (“Warlords/commanders”- evidence expected) Afgban CG [2004]
UKIAT 00284.

. The immigration judge, it is said, failed to giveasons why, contrary to the
expert evidence, the commander would not be abietl the applicant down



9.

or why he would not be interested in doing so aruy,wtherefore, the
applicant would not be at risk. It is submittedttimerely to refer to the
generality set out in paragraphs 140 (iii)) and GVPM was not sufficient.

. Senior Immigration Judge Batiste, in refusing pssian to appeal, dealt with

the matter robustly, stating that in the contexthaf determination as a whole
the reasoning in paragraphs 28 to 29 is adequateh@nconclusion is in line

with country guidance. He said there was no goedsaon why the

identification of the applicant by the authoritiesKabul would result in his

identity being disclosed to those in Baghlan whghhiseek him, given that
they would not be aware of his return. There igeason why the applicant
himself should return to Baghlan and alert peopérd of his return unless he
himself chose to do so.

Sir Henry Brooke, when refusing permission to appea the papers,
following an application made to this court, exgexs himself in somewhat
different terms. He said:

“The central issue here is whether it would be
unduly harsh to return the appellant to Kabul. The
House of Lords have recently re-affirmed that this

a tough test, and also that the Court of Appeal
should be slow to interfere with the determinations
of an expert tribunal on issues like this. A deso
reclaim family land is not a matter of consciente;

is obviously dangerous to attempt to do so. Tigere
no reason why another country should provide
surrogate protection if it is safe to return to 'sne
own capital city and to defer the quest to recover
family land until the political situation alterd, it
does. The Immigration Judge clearly assessed the
risk to the appellant from this rural warlord shebul
he be returned to Kabul and considered that tlke ris
was not such that it would be unduly harsh to send
him there. This was a judgment he was entitled to
make.”

| confess that | have had greater concerns aboait attequacy of the
immigration judge’s reasoning than either Seniomigration Judge Batiste or
Sir Henry Brooke. | have asked myself whether,refusing permission
hitherto, they have been unduly generous to the igmation judge in
attributing to him the reasons they have given,seaa which are not
altogether apparent on the face of the immigrgtidge’s determination. |
am therefore inclined to concede more force thay thd to the submissions
advanced on the applicant’'s behalf. | also not the issue in relation to
return to Kabul is in this case one of safety, whether conditions there are
otherwise such as to make it unduly harsh for pgieant to relocate.



10.1n the end, however, after careful consideratiorthef papers | have come to
the view that an appeal has no real prospect ofcessc The
immigration judge plainly had in mind the argumehat the commander
might learn of the applicant’s presence in Kabudl &® able to track him
down, and would be sufficiently interested still ttke action against him
there. It seems to me that the immigration judgarty rejected that line of
argument when concluding that the applicant wowldle at risk. That was a
conclusion reasonably open to him on the evidence.

11.There was also a suggestion that the applicantdwgailback to his home area
of Baghlan and make further attempts to recoverfaiker's land. | see
nothing to show that such an argument was advaonethe reconsideration
itself and it seems to me to be too late to rdis@w, but in any event | agree
with Sir Henry Brooke that an asylum claim cannatcged on the basis that
the person concerned would, if returned, choosbelaltely to expose himself
to danger in relation to a civil dispute, which st a matter of faith or
conscience.

12.In his further submissions to me today the apptidaas understandably
stressed his concerns about his safety in Kabubéodt conditions in Kabul.
He has emphasised the importance of land in Afgitamiand the value of it
and has said that he is known because of his anfhimily’s association with
a substantial area of land and he fears that hédwmrikilled because of that
association and the possibility of a further attetmphim to reclaim the land.
He has also referred to other matters, such asxiséence of racism within
Afghanistan, and he has cited the example of anasessful asylum seeker
who, it is said, was returned to Kabul last yeat g&t was immediately killed
by his enemies. Let him be in no doubt that | sgthige with his concerns in
relation to return to Kabul. | would sympathiséiwanyone faced with return
there, because conditions are plainly unpleasatitaae very different from
those that he would enjoy if he were allowed toaemn this country. What
has to be stressed, however, is that this coumots forming a primary
judgment on the merits of the claim to asylum @ ¢kaim to protection under
the human rights convention: the function of thosirt is to determine whether
the lower court, which does have that function, éraed in law. The question
for me is to decide whether there is a case wittahprospect of success that
the immigration judge’s decision was flawed by aeof law.

13.The immigration judge, having considered the mattencluded that the case
did not meet the criteria that warrant upholdingasylum or human rights
claim; that is to say he did not consider theréo¢oa sufficient risk to the
applicant to warrant international protection. k@vconsidered the written
material as well as the oral submissions made byafiplicant himself, | am
not satisfied that there is here an arguable graifrappeal on a point of law.
For that reason | agree with the decision reachadtl®e papers by
Sir Henry Brooke and must refuse the renewed aquhic.

Order: Application refused



