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Judgment



Lord Justice Maurice Kay:

1. The appellant is a Lebanese national who cameettJthted Kingdom on 30 July
2006 and claimed asylum the following day. Hislegaion was refused by the
Secretary of State. On 16 November 2006 an Immgraludge dismissed his
appeal. He then applied for a reconsideratiors, wWas initially refused, but was
ordered by Sullivan J on a statutory review. Atfstage reconsideration hearing
took place and resulted in a determination dated JuBe 2008. The
Senior Immigration Judge found no error of law ohe tpart of the
Immigration Judge who had originally dismissed #ppeal. The appellant now
appeals to this court.

2. The factual background can be summarised as folloMre appellant, who is now
aged 26, was not politically active in Lebanon.particular, he was not involved
with Hezbollah. However, he lived in an area ofzbig@lah influence and had
friends who were involved with that group. Frorerthhe learned of Hezbollah
activities. He had another friend called Ashraiiom he believed to be working
for the Lebanese Government. However, on 16 JOR62the appellant and
Ashraf were arrested by Hezbollah agents. Thealllen against them was that
the appellant had been passing secrets to Ashhaf,was alleged to be an Israeli
spy. The two men were detained. All of this waldrtg place at the height of the
conflict between Israel and Hezbollah in the sumai€006.

3. Soon after the commencement of the detention tremiges, which were
controlled by Hezbollah, were struck by an Israetiket. The appellant escaped,
and within a very short time thereafter made hig Wwethis country. That was the
appellant’s account, which was accepted by the fremion Judge, who also
accepted that Hezbollah agents thereafter vistiedappellant’'s mother’'s house
on more than one occasion in an attempt to disdogevhereabouts.

4. The Immigration Judge held that the appellant wdaddat risk of persecution if
he were to be returned to an area of HezbollahralbontHowever, his ultimate
conclusion was that the appellant could safelycati® to an area of Lebanon
outside Hezbollah control and that it would be oeable and not unduly harsh
for him so to relocate. Among the findings of themigration Judge were the
following:

“Hezbollah do operate only in some areas of
Lebanon and by inference not in other areas. d fin
[...] they operate namely in southern suburbs of
Beirut, the Beka’a Valley and southern Lebanon.”

“However since there are areas where they do not
operate it is in my judgment a reasonable inference
to draw that since they do not operate in theseroth
areas they do not have any significant degree of
control or direction in those areas beyond theinow
territories.”



“Hezbollah possess a reputation for ruthlessneds an
vindictiveness which persuades me that if they
knew his whereabouts they would seek to find the
appellant. However on the evidence of their cdntro
of limited territories | am not persuaded that they
would be able to reach out to search for the
appellant if he relocated outwith their areas of
operation. At its highest | regard any power tbey
possess as not sufficient to amount to create la rea
risk for the appellant if he is now returned.”

5. The Senior Immigration Judge on reconsideratioterat much fuller survey of
the objective material, found no legal error in tkhetermination of the
Immigration Judge. He said this at paragraph 2&niotietermination:

“In my judgment, the background material [...]
clearly demonstrates there are parts of Lebanon
which are under the direct control of Hezbollah and
to which the appellant cannot return. | do not
regard the objective material as establishing that
there is a keen line of demarcation between those
parts under Hezbollah’s control and those parts
which are not since it would appear no such
distinctions are, in reality, likely to be achieved
The appellant has, however, failed to establish tha
there is no part of Lebanon to which he cannot
safely be returned.”

6. The principal ground of appeal relied upon by Mrir€b is that the
Immigration Judge fell into legal error in his apach to the question whether
there are areas of Lebanon to which the appellaniticsafely relocate. There is a
second ground of appeal directed to the issue ethven it would be reasonable or
unduly harsh to expect the appellant to relocaté;fdr reasons that will become
apparent | do not intend to address that very strgnground of appeal. As to
the principal ground, Mr Chirico submits that theempted division of Lebanon
into Hezbollah and non-Hezbollah areas was an owplication on the part of
the Immigration Judge and the Senior Immigratiodgéu He relies in particular
on the passage in the determination of the Semaonigration Judge to which |
have referred, in which he considered that the abive material does not
establish:

“...a keen line of demarcation between those parts
under Hezbollah’s control and those parts which are
not”

7. It is common ground that that is a correct digdiia of the objective material. On
that basis it raises obvious questions, particylarkhe context of a case in which
the agents of persecution, whilst not State agantthe fullest sense of that
expression, enjoy a degree of governmental indalgen at least tolerance. That
much was established by the objective evidencasandt disputed by Mr Kovats



on behalf of the Secretary of State. Moreover,doelm is a small country with a
total area of just over 4,000 square miles, graglyiceferred to in the skeleton
argument as being “two-thirds the size of YorkshHird&he Senior Immigration

Judge described the size of the country as “an itapbconsideration.” But he
seems to have attached no legal significance téattighat the Immigration Judge
had made no reference to it in his determinatiam;did the Immigration Judge
consider the extent to which Hezbollah membersativiats enjoy freedom of

movement outside the areas of direct and actuabdleth control. He simply

inferred that the appellant would be out of reaefidnd the Hezbollah-controlled
areas, even though there was no objective evidsngegesting restriction on
freedom of movement in a country every part of Wwhgwithin a 30-minute drive
of a Hezbollah stronghold.

8. These omissions -- together with the positive fiiggi that, since the appellant left
Lebanon, Hezbollah have on more than one occassied his mother’'s house
attempting to ascertain his whereabouts, and thtiey knew his whereabouts,
they would seek to find the appellant -- lead méhtconclusion that the finding
of potential safety in an unspecified non-Hezbolaba was not a finding which
can be shown to have been based on all materigldsmations. To this extent at
least it was, in my judgment, legally erroneous.

9. Having come to that conclusion in relation to tmimgipal ground of appeal, it is
not necessary to consider the second ground lldire from what | have said that
| would allow this appeal. Counsel are agreedoathé¢ consequences of that:
namely, that the case will have to be remittedh® Asylum and Immigration
Tribunal for second-stage reconsideration, nott Ibasause the objective material
was already somewhat dated at the time of theraidiearing. At the second-
stage reconsideration the appellant will have theehit of his accepted evidence
from the original hearing before the Immigrationdde, but he may need to
supplement it in respect of subsequent events;amndhave implied, the objective
material will need to be updated.

Lord Justice Wall:

10.1 agree. As a stranger to this jurisdiction | wdbnbrmally be the first to accede to
the powerful argument advanced by Mr Kovats indhisleton argument, namely:

“Appellate courts should be slow to find that a
specialist tribunal such as the AIT has misdirected
itself on the law, and should not trespass on tha a

of factual assessment and judgment reserved for the
Tribunal.”

However, in the instant case it seems to me, witdwe respect, that neither the
Immigration Judge nor the Senior Immigration Judgeppled with the central
issue in the case, namely that the appellant cooldsafely relocate in Lebanon,
due in part at least to the small size of the aguand the likely determination of
Hezbollah to track him down. To give one exampale,Maurice Kay LJ has
given, the appellant's case, as | understood its Weat wherever he was in



Lebanon he would only be a short drive from an aaedrolled by Hezbollah. In
my judgment the failure to address this criticaluis is an error of law which
entitles this court to intervene. | therefore agileat the appeal should be allowed
with the consequences indicated by my Lord, Maufiag LJ.

Lord Justice Laws:
11.1 agree with both judgments.

Order: Appeal allowed.



