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Lord Justice Dyson:

1.

The principal issue that arises on this appeal hetier the London Borough of
Hillingdon (“LBH”) discharged its duty under seati@0(1) of the Children Act 1989
(“the CA”) in relation to the provision of accomnatitbn for AK. It contends that it
did and that, AK now being a child in need in theaaof Liverpool City Council
(“Liverpool”), the duty under section 20(1) of tkiA lies on Liverpool. We are told
that disputes between local authorities of the kivat have arisen in the present case
are not uncommon. So far as is material, the gepuatge held that (i) LBH did
discharge its duty under section 20(1), and (ugreif it did not discharge its duty and
remained responsible for the provision of accomrioddor AK, Liverpool was also
responsible for the provision of accommodationX&r.

The facts

2.

AK is a national of Pakistan. On 7 April 2008, &aeived in the United Kingdom
illegally and with a false passport. He claimegla® in Liverpool on 9 April. On
the same day, Liverpool carried out an age assedsohéhim in order to ascertain
whether he was a child. He said that he was 1Ey&faage, having been born on 4
April 1993. On 9 April 2008, Liverpool assessethtas an adult with a date of birth
of 4 April 1990. On the basis of that assessmedtadter a screening interview on 14
April with its Asylum Screening Unit, Liverpool refred him to the Home Office
Agencies, the National Asylum Support Service (“NBAB and the Border and
Immigration Agency.

AK was accommodated by NASS in the Liverpool argde was then moved to
Campsfield Detention Centre in Oxfordshire and frthrare to the Harmondsworth
Detention Centre, which is in the area of LBH. HKes interviewed at
Harmondsworth on 25 April. Although both these toem are for adults, AK
continued to maintain that he was a child.

His asylum claim was dismissed on 28 April and ppealed. An important issue in
the appeal was whether AK was a child, becausefasietrack procedure in the
Asylum and Immigration Tribunal cannot be applieda child. AK’s solicitors
obtained a report from a Dr Birch dated 6 May whasisessed him as being 15 years
of age. Immigration Judge Kebode accepted theiapiof Dr Birch and transferred
the case out of the fast track. Nevertheless, Adpeal was dismissed by the
immigration judge by a determination promulgatedldrivay.

Meanwhile, a dispute had arisen between LBH an@rpool as to which authority
had responsibility for AK.  On 7 May, there waseéephone conversation between
Beth Hearst, Team Leader of the LBH Social Servieesl Deborah Shannon, a
senior social worker at Liverpool. Each contendeat the other's authority was
responsible for AK and, in particular, for re-asseg his age. LBH contended in
these proceedings that Liverpool agreed to acesponsibility for the re-assessment,
but the deputy judge found that there was no swgghemnent. There is no appeal
against that finding. It has at all material tevilen common ground that, in view of
the conflict between the original age assessmenderbg Liverpool and the decision
of the immigration judge to accept the opinion aof Birch, a re-assessment was
necessary. The need for a re-assessment of agelincircumstances is recognised
by para 14(b) of the “Age Assessment Joint WorkiAgotocol between the
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Immigration and Nationality Directorate and the édation of Directors of Social
Services” dated 22 November 2005.

6. It is unnecessary to set out in detail the comnatioos that passed between LBH and
Liverpool during May. The dispute as to which loéin was responsible for AK was
not resolved. It is sufficient to note that on May, the Social Services Solicitor of
LBH wrote to the Assistant Solicitor to Liverpool&upported Living and Education
Group saying that Liverpool had a legal obligatitan state why it accepted or
disagreed with the new evidence about AK'’s agedaiching reimbursement “for the
costs of the accommodation provided to your clenyour behalf”. On 14 May, Ms
Hearst wrote to the Duty Manager of the Liverposyldm Team saying that AK had
expressed a wish to return to Liverpool where he Ibeen resident before he was
detained. The letter stated that AK had told LBidtthe felt safe in Liverpool, an
area with which he was familiar and where he wasnadly resident. The letter
concluded with a request that “you discharge yauiied towards this young person as
directed by the Children Act 1989”. Revealinglys Mearst states at para 14 of her
witness statement:

“Hillingdon Social Services provided accommodationder
S17. No assessments were undertaken as it wasebef that
we were providing accommodation only for [AK] pendi
Liverpool Social Services arranging to reassess’him

Liverpool did not accept that it had any dutiesemithe CA.

7. AK'’s wish to return to Liverpool had been elicitedm him at an interview of him on
13 May by a LBH social worker with the aid of anerpreter. Of this interview, Ms
Hearst says at para 9 of her witness statement:

“On 13 May 2008 our duty Social Worker and an ipteter

spoke with [AK]. [He] was very clear that he wathte return
to Liverpool because it is the area that he knomgsfaels safe
in. The duty Social Worker called [AK’s] Solicitowho

confirmed that [he] wanted to return to Liverpooldathat he
had written to Liverpool City Council requestingsttbut they
had not responded.”

8. There is what appears to be a full note of thervigay. Under the heading “Basic
care” the note contains a brief history of everiteraAK’s arrival in the UK and a
reference to the conflicting conclusions aboutdgs. And then this:

“He says that he likes to live in Liverpool because has
already been living in Liverpool and he knows theaa He is
asked again if he has any family or friends in kpa®l, but he
says he hasn't”.

9. Ms Hearst says at para 12 of her statement thddaday, AK confirmed again his
wish to return to Liverpool. LBH, therefore, deettithat one of its support workers
should escort him to Liverpool. On 16 May, a suppsorker escorted AK to
Liverpool’'s municipal building. On her arrival, slspoke by telephone to Gall
Martin, Team Manager of Liverpool's Unaccompaniedylim Seekers’ Team,
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informing her of AK’s presence and handed overti@iexplaining the circumstances
of his return.

Liverpool has maintained AK and provided him wittcammodation since he was
returned, but on the basis that he is an adultlzeidt has no responsibilities pursuant
to the CA. The issue of AK’s age remains unresihlv&here has not been a further
age assessment following the immigration judge’septance of the report of Dr

Birch.

These proceedings

11.

In order to resolve the impasse that had been eglabbtween these two authorities,
Liverpool issued judicial review proceedings claiginter alia (a) a declaration that
LBH (i) from 13 May 2008 at the latest was undestatutory duty to conduct an age
assessment of AK and provide accommodation undziogse20 of the CA pending
such assessment, (ii) had acted unlawfully by ogak accommodate AK after 13
May and removing him to Liverpool without havingntlucted an age assessment of
him; and (b) a mandatory order that LBH should wamt an age assessment and
accommodate him whilst so doing.

The statutory material

12.

The relevant provisions of the CA are in Part lhigh is headed “Local Authority
Support for Children and Families”. The partieybaovision with which this appeal
is concerned is section 20 (as amended), whiclrsasfmaterial provides:

“(1) Every local authority shall provide accommadatfor any
child in need within their area who appears to themequire
accommodation as a result of—

(a) there being no person who has parental redmbtysfor
him;

(b) his being lost or having been abandoned; or

(c) the person who has been caring for him beimygnted

(whether or not permanently, and for whatever nepfom
providing him with suitable accommodation or care.

(2) Where a local authority provide accommodatiomder
subsection (1) for a child who is ordinarily residén the area
of another local authority, that other local auityomay take
over the provision of accommodation for the chilitdhvm—

(a) three months of being notified in writing thie child is
being provided with accommodation; or

(b) such other longer period as may be prescribed
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(6) Before providing accommodation under this segta local
authority shall, so far as is reasonably practealnd
consistent with the child's welfare—

(a) ascertain the child's wishes and feelings rhBggrthe
provision of accommodation; and

(b) give due consideration (having regard to hig agd
understanding) to such wishes and feelings of thkel as
they have been able to ascertain.

(7) A local authority may not provide accommodationder
this section for any child if any person who—

(a) has parental responsibility for him; and
(b) is willing and able to—
() provide accommodation for him; or

(ii) arrange for accommodation to be provided fion,h
objects.”

The section 20 duty is a subset of the general dutpted by section 17 which
provides for the provision of services for childr@nneed, their families and others.
Section 17(1) provides that it shall be the “gehdtay” of every local authority “(a)
to safeguard and promote the welfare of childrethiwitheir area who are in need”.
Subsection (2) provides that “for the purpose ppakty of facilitating the discharge
of their general duty under this section, evenalauthority shall have the specific
duties and powers set out in Part 1 of ScheduleThbse specific duties include the
duty to take reasonable steps to identify the éxtemwhich there are children in need
within their area (para 1(1)). Para 3 of Part ISohedule 3 provides that “where it
appears to a local authority that a child withieitharea is in need, the authority may
assess his needs for the purposes of this Aceaaime time as any assessment of his
needs is made under [specified other Acts]”. iBact7(4A) is, mutatis mutandis, in
the same terms as section 20(6).

Section 30(2) provides that:

“(2) Any question arising under section 20(2).as.to the
ordinary residence of a child shall be determingddgreement
between the local authorities concerned or, in wefaf
agreement, by the Secretary of State.”

Finally, I should refer to section 27 which, so &rmaterial, provides:

“(1) Where it appears to a local authority thay authority
... mentioned in subsection (3) could, by takamy specified
action, help in the exercise of any of their fuant under this
Part, they may request the help of that other aiiyho. . ,
specifying the action in question.
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(2) An authority whose help is so requested shathmy with
the request if it is compatible with their own staty or other
duties and obligations and does not unduly pregudice
discharge of any of their functions.

(2) The authorities are—

(@ any local authority

The judgment

16.

17.

18.

Before the Deputy Judge, it was common ground dhfatrther age assessment was
required and that AK needed to be accommodate@ast Iduring the assessment
process. It was not suggested that both auth®steuld carry out the assessment or
that they should be jointly responsible for promgliaccommodation: see [49] of the

judgment.

The deputy judge held at [66] that LBH became rasjiibe for AK. He said “He was
discharged within their area. They accommodaten fiom 9 May. They
interviewed him on 13 May. They assisted him th#ez.” He then continued:

“67. Nonetheless, AK then left Hillingdon's areailly in
accordance with his undoubted wishes, and went eviner
clearly and firmly wanted to go, assisted by Hdlon.
Hillingdon's responsibility in its turn ceased oné& had
returned to Liverpool.

68. Had he made the journey without Hillingdon'sistance,
Hillingdon would no longer have been responsildiendkes no
difference that they assisted him.

69. This is not a case of Hillingdon acting for amyproper
purpose. They believed, rightly or wrongly, thagythwere not
responsible. They believed, rightly, that they wgingng due
consideration to AK's wishes and feelings.”

He then considered what the position would bedhtrary to his view, LBH had not
discharged its duty in escorting AK to Liverpodile said at [71] to [77] that, even if
LBH had a continuing duty under section 20, Livapalso had that duty, since AK
was in its area.

The grounds of appeal

19.

Mr McGuire advances three grounds of appeal. Tlasethat (i) LBH did not

discharge its duty under section 20; (i) since LBEd a continuing duty under
section 20, Liverpool did not also have that duipice the duty under section 20
cannot be owed to a child by more than one authatiaa time; and (iii) alternatively
to (ii), since LBH had a continuing duty under saet20, even if the duty can, in
principle, be owed to a child by more than one auty at a time, it was not owed by
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Liverpool on the facts of this case because to lotihdrwise would enable LBH to
take advantage of its own wrong and, for that reagould be wrong.

Thefirst ground: did LBH discharge its section 20 duty?

20.

21.

22.

23.

24,

25.

It is not in dispute that, by reason of AK’s beivghin the Liverpool area, initially it
was that authority which had the section 20 dutydischarged the duty by assessing
AK’s age as 18. Itis also not in issue that, oA&ewas within the area of LBH, the
section 20 duty fell upon that authority.

In my judgment, LBH did not discharge that dutyt did not purport to discharge a

duty under section 20 because it maintained thar @ed consistent stance that it had
no responsibility for AK under that statutory preiin. | have already referred to the
fact that the two authorities were in dispute awlch of them had a responsibility to

assess the position: see [5] and [6] above.

LBH could have said that it was discharging theieac20 duty without prejudice to
its contention that it had no obligation to do ®ut it did not take that course. It did
not even carry out a re-assessment of AK'’s agatiefg itself that he was a child and
the CA was engaged. Instead, it merely ascertathatl AK wished to go to

Liverpool and assisted him to achieve his wish ta@mmng throughout that the
section 20 duty was on Liverpool.

Nevertheless, Mr Harrop-Griffiths submits that, pies its insistence that it was for
Liverpool to discharge the section 20 duty, LBH didact discharge it. He says that
the ascertainment by LBH of the fact that AK wishedlive in and therefore be
accommodated in Liverpool was of itself sufficieatdischarge the section 20 duty.
This submission raises the question of the relahgm between section 20(1) and
20(6) which has been considered in a number ofiguevdecisions but not, | think,
authoritatively determined.

In R (H, Barhanu, B) v. LBs Wandsworth, Hackney, Islington [2007] EWHC 1082
(Admin) at [55], Holman J said:

“...sub-section (6) operates as a prior step ‘befpreviding
accommodation’, not before the duty under sub-sedil) to do so
arises. In my view, sub-section (6) is obviouslyd aorimarily
directed to the form and manner in which accommodais
provided... But | accept that sub-section (6) is wes®ugh also to
include the wishes and feelings as to whether h&hew to be
provided with accommodation at all. If he says begdnot, then the
local authority may conclude that in fact he doed mequire’
accommodation, and in any event cannot force hinto in
accommodation if he does not want it.”

In R(S) v. LB Sutton [2007] EWHC 1196 (Admin) at [51], Stanley Burntosald:

“l certainly find it difficult to see that sectioR0(6), which would
seem to be directed to the question what accomnoodahould be
provided under section 20, may be used to decidethen
accommodation should be provided under that sectonmce ex
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hypothesi the conditions for the imposition of thection 20 duty
have arisen.”.

In the same case on appeal [2007] EWCA Civ 790 ldoag said at [60] that it was
unnecessary to resolve whether what Stanley Burhtoed said was correct. At [65]
Arden LJ said:

“Reference is certainly made to section 20(6) la#t,| read the
Guidance [LAC(2003)13], only on the basis that thdd's wishes
will be included in the assessment which shouldgule a decision
about accommodation under section 20 so that thatsidn is a
properly informed one. | do not consider that theidance is
suggesting the child’'s wishes can be used to displa duty
otherwise arising”.

At [67], the Master of the Rolls said:

“It seems to me that, whatever the true constraatib[section

20(6)], it may well be appropriate for the authprid discuss

the position with the child before reaching a cosin as to
whether he or she ‘requires accommodation’ withive t
meaning of section 20(1).”

In R (M) v. LB Hammersmith and Fulham [2008] UKHL 14, [2008] 1 WLR 535, at
[17] Baroness Hale said in relation to section 20(6.The child is also given a voice
in the decision, but not a decisive one....” Anf4&i, she said:

“I have reservations about the narrow approachafl8y Burnton J in
the Sutton case to the significance of the child’s wishesarngkction
20(6), on which the Court of Appeal declined to regs a concluded
view. It seems to me that there may well be cas&gich there is a
choice between section 17 and section 20, wherewntbiees of the
child, at least an older child who is fully inforchef the consequences
of the choices before her, may determine the mattiris most
unlikely that section 20 was intended to operatemalsorily against a
child who is competent to decide for himself.”

In R (M, A) v. LBs Lambeth, Croydon [2008] EWHC 1364 (Admin) Bennett J said at
[57]:

“It seems to me that neither sub-section (6) ndr-section (7) [no
accommodation if parental objection] can be isad®m deciding
the proper construction of section 20(1), i.e. wisathe character of
the duty under section 20(1).... If a local authortgre to find out,
say, at the very beginning of its investigationeafa young person
walks into its offices, that the requirements ob-section (7) are
satisfied it would be a complete waste of time afdvaluable
resources of the local authority for it to undeetakny of the
assessments under section 20(1), i.e. age, inuresE section 17(10)
and requiring accommodation. Likewise, if a yourgson, say of 17
... vehemently disputes the provision of proposedixrnodation ...
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and will not accept it, then | see no practicalsgeim saying that the
local authority is nevertheless under a (self-coe@ duty arising
under section 20(1).”

30. The most recent statement of the scope of whaseleston 20 duty entails is to be
found in the judgment of Ward LJ ifhe Queen on the application of A and London
Borough of Croydon and others [2008] EWCA Civ 1445 at [75]:

“To answer the question whether decisions underose20 of
the Children Act should be entrusted to social wosk one
must consider the legislative scheme as a wholefing
myself for a moment to section 20 alone, it is indiagely
obvious that the decision involves a judgment bemgned
about a range of facts and matters such as:

(1) Is the applicant a child?
(2) Is the applicant a child in need?
(3) Is he within the local authority’s area?

(4) Does he appear to the local authority to require
accommodation?

(5) Is that need the result of:
(a) there being no person who has parental resportgifmh him;
(b) his being lost or having been abandoned; or

(c) the person who has been caring for him being ptedefrom
providing him with suitable accommodation or care?

(6) What are the child’'s wishes regarding the provisain
accommodation for him?

(7) What consideration (having regard to his age and
understanding) is duly to be given to those wishes?

(8) Does any person with parental responsibility whaiisng
to provide accommodation for him object to the loca
authority’s intervention?

(9) If there is objection, does the person in whoseodava
residence order is in force agree to the child dpéooked
after by the local authority?”

31. ltis clear that in some cases, there will be isswbich can be resolved at an early
stage of the section 20 process whose resolution pnave to be decisive. For
example, if there is an issue as to whether thatpetchild is indeed a child, it makes
sense to resolve that issue first. If he or shaoisa child, then section 20 does not
apply at all. Further examples are where them@mnisssue as to whether the child is
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within the local authority’s area, or whether he sbre appears to be in need of
accommodation as a result of any of the mattetrsdig section 20(1)(a), (b) or (c).

A yet further example is where there is an issut® aghether section 20(7) applies. If
a person who has parental responsibility for thilabjects and subsection (7) (i) or

(i) is satisfied, then the authorityay not provide accommodation under section 20.
The resolution of these issues may determine thitemso that the authority is not

required to go on to consider whether the chilid iseed of accommodation.

But the position in relation to subsection (6) iSedent. It does not provide that the

child’s wishes and feelings are determinativeviéw of the emphasis of the CA on a
child’s welfare (replicated in subsection (6) ifsethis is hardly surprising. Children

are often not good judges of what is in their betgrests. Subsection (6) is carefully
drafted. The local authority is required “so far i@ reasonably practicable and
consistent with the child’s welfare” to ascertaime tchild’'s wishes and feelings

regarding the provision of accommodation and “glue consideration (having regard

to his age and understanding) to such wishes almhd@s... as they have been able to
ascertain” (emphasis added). The child’s wishest@ibe given “due” consideration

in the assessment process, no more and no less.

There may be cases where the child’s wishes ansidec But in my view a local
authority should reach the conclusion that thedthivishes are decisive only as part
of its overall judgment including an assessmerthefchild’s welfare needs and the
type and location of accommodation that will mdetise needs. That is what, in
effect, Arden LJ was saying in tisatton case It is also clear that this is what Ward
LJ was contemplating in th€roydon case. He said that the section 20 decision
involves a judgment being made about a range a@$ facd matters such as the nine
that he listed, which included the subsection (@sgions.

Where the child is mature, articulate and inteligand has strong and reasoned
views as to why he or she wants to have a cerygim of accommodation in a certain
place, it may be that the local authority will bieleaswiftly and easily to form the
view that it ought to accommodate the child in adaace with his or her wishes. |
believe that this is what Baroness Hale (in anmersmith and Fulham case) and
Bennett J (in thd.ambeth and Croydon case) had in mind. But an assessment of
needs will always be required. Otherwise, the auith will not be able to give due
consideration to the question whether it is comsistvith the child’s welfare needs to
accede to his or her wishes. | do not believé Baoness Hale or Bennett J were
contemplating a short-cut which would obviate tleedhfor that consideration.

| can now return to the facts of the present cddgH did not give any consideration
to AK’s welfare needs. They did not make any assest of his needs. It follows
that they did not make any assessment of what &ireccommodation would meet
those needs. They did not take account of hislzgmguse they did not know what it
was. They did not make any assessment of his staoheling. They did not make
enquiry of what accommodation would be availableLiverpool and whether it
would be suitable for his needs. They did notlyapipe nuanced approach to the
wishes and feelings of a child which is mandatedségtion 20(6). They took the
simplistic view that the fact that AK said that lwanted to live in Liverpool was
determinative of the matter. This was not a prajigcharge of the section 20 duty.
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| emphasise that it would have been possible femtthaving given due consideration
to his wishes and feelings, to reach the conclysi@ving regard to his age and
understanding, that it was consistent with his arelf to provide him with
accommodation in accordance with those wishes eglthfys. Indeed, it would have
been open to them to provide him with accommodatiorthe Liverpool area, if
necessary invoking section 27 to enlist the helpiwdrpool for that purpose.

| recognise that there is a distinction betweeailare to perform the duty at all (case
A) and a performance of the duty which is defectivethe sense that it can be
successfully challenged on the usual public lawugds (case B). In case A, there is
a complete failure to discharge the duty and trmall@uthority remains under a
continuing obligation to discharge it. In casetli®z local authority has performed the
duty, albeit incorrectly. What consequences floanf its failure to perform its duty
properly will depend on whether there is a chaleetgits decision and, if so, what
relief the court decides to grant in the exercissadiscretion.

It may not always easy to decide into which catggoparticular case falls. | am in
no doubt, however, that the present case fallstidacase A category. If this was an
application of section 20(6), it was seriously d&fee for the reasons that | have
given. But in my view there was no performancéhef section 20 duty at all in this
case. LBH did not even carry out a re-assessniefiK's age to see whether the CA
applied. They regarded this is as the responsitbfitLiverpool. They showed both
by their words and their actions that they were atepting that they were under a
section 20 duty. In these circumstances, | docooisider that the fact that they
ascertained that AK wished to live in the Liverpaolea was even a defective
application of section 20(6). It had nothing to Wih section 20. That is why |
would uphold the first ground of appeal and deteerthat LBH did not discharge its
duty under section 20.

The second ground: concurrent duties under section 20(1)

39.

Mr Harrop-Griffiths concedes that, if as | havedydlBH did not discharge its duty

under section 20, then LBH continues to be undatrdity and Liverpool is under no

section 20 duty. Mr McGuire developed detailed msigisions in support of this

ground of appeal. Reference was made to sectidf® and 30(2) in support of the

submission that the premise on which section 2®ased is that the first local

authority on which the duty is placed remains resjae for the discharge of the duty
and it can only transfer responsibility to anotlaerthority by operating the very

limited sections 20(2) and 30(2) machinery. Inwief the concession made by Mr
Harrop-Griffiths, | propose to say no more abow ihteresting issues raised by the
second ground of appeal.

The third ground of appeal

40.

Relief
41.

In view of the concession in relation to the secgnound of appeal, this does not
arise.

Mr Harrop-Griffiths accepts that if we were to upththe first ground of appeal, we
should grant the declarations referred to at [Iddva. He submits, however, that
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there is no need to make a mandatory order toeaffeet to the declarations. In view
of the unfortunate history of this matter, | womhdike an order in the terms set out at
[11] above. If LBH were to decide that AK is a lchithen it would have to decide
what accommodation to provide for him pursuantisoobligations under section 20.
As | have said, in that event it could provide anomdation in the Liverpool area in
accordance with his wishes.

Lord Justice Wilson:

42.

| agree.

Lord Justice Rix:

43.

44,

45.

| also agree, subject to one reservation, whicts du# affect Lord Justice Dyson’s
reasoning or the outcome. Mr Harrop-Griffiths, ceelrfor Hillingdon, conceded that,

if Hillingdon had failed to discharge its sectio(2) duty, then it was liable, to the
exclusion of Liverpool, for properly assessing Al§ge and, if he were assessed to be
a child, for providing him with accommodation if hppeared to require it within the
terms of section 20. My reservation is that | amaayned that the concession that in
such circumstances Hillingdon would be responsible AK to the exclusion of
Liverpool may have gone further than might, at any ratetherocircumstances, have
been necessary.

Of course, | see that on the facts of this caskingiilon’s responsibility, if it had not
discharged its duty, was particularly serious, ifovas Hillingdon itself which had
taken AK to Liverpool. In such circumstances, | caell see thatas between
Hillingdon and Liverpool, Hillingdon’s responsibility might properly be thght to be
complete. However, in the absence of adversargurmaent on this point, | would
prefer for myself to be cautious about whether ighth not after all be possible for
two local authorities to have a concurrent dutg tchild: on the ground that the child
was a child in need in the area of each succeysinatircumstances where the first
local authority had not discharged its duty bethieesecond authority had acquired its
duty on the child moving or being moved to its afer all, the statute is concerned
with the interests of the child before that of adijog the responsibilities of separate
local authorities. It may be that section 27 ortisec30(2) might assist in such
adjustments: but in circumstances falling outsidesé provisions, any necessary
adjustments between two local authorities mightehovbe arranged between them
without any statutory sanction which the courts Idowindicate. That was a
conclusion which, albeit as between two separatieoaities of the same council, the
House of Lords came to iRegina v. Northavon District Council, ex parte Smith
[1994] 2 AC 402, see at 420E-p&r Lord Templeman: “Judicial review is not the
way to obtain co-operation...The authorities musetbgr do the best they can.”

Mr McGuire on behalf of Liverpool submitted thatetltourt should adopt a rule
whereby the first authority to acquire an (undisgled) duty to assess should alone be
required to carry out that assessment, on the grdlat such a rule would promote
certainty and avoid the risk of any gap in careweeer, | am sceptical that such a
rule would avoid all disputes, and, whereas | aghe¢ a first authority which has a
duty to assess should carry out that duty, | anteored about saying that such a duty
need be exclusive. However, at the end of the @ay)yson LJ observes, in the light
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of Hillingdon’s concession, it is not possible teatl with the interesting arguments
raised by Mr McGuire’s second ground of appeal.

In this connection, there is something rather uaberg about this litigation between
two local authorities, each spending public money dispute their respective
responsibilities in connection with AK. Neverthedesunderstand the points made by
Mr McGuire that the issues debated in this case ddrgoarticular concern for
authorities such as Liverpool and Hillingdon, whiakhe in areas where (young)
asylum seekers may find themselves: Liverpool b&edtuis said to be the only place
in the north where asylum can be claimed, andrgjtion because of the presence in
it of Heathrow airport.

| would observe, moreover, that, despite the jardgtocol between IND and the
Association of Directors of Social Services regagdage assessment, the facts of this
case demonstrate a rather disturbing picture. rho@ assessed AK to be an adult
(see the assessment dated 9 April 2008, which doeappear to have been carried
out by a doctor: the “outcome of the assessmenthieddAK] was over the age of 18
due to his attitude, demeanour, content of intenéed appearance”) and so he was
referred to NASS and the Border and Immigration aye That assessment by
Liverpool has not been challenged in this litigatibut that may be because it has
never been in Hillingdon’s interest to do so. Wewrthat his age was assessed to
have been 15 by Dr Birch, a consultant paediatrjci@ho produced a detailed
medical report to that effect at the request of f\Kblicitors for the purpose of his
asylum claim, and we also know that the immigratjodge accepted Dr Birch’s
evidence in the AIT proceedings (albeit the immigra judge did not have
Liverpool’'s assessment to hand.) Then, following &IT determination, Hillingdon
declined to perform a further age assessment, whdputing the evidence of Dr
Birch and its acceptance by the immigration judgats letter to Liverpool dated 13
May 2008, Hillingdon wrote:

“I remind you that this is not an age assessmespute
between two Local Authorities because my clientagpent
has not conducted an age assessment, thereforecqgotn
relation to this do not apply.

You are advised that my client department doesanoept the
above named person as a child in need in our Weaave not
had sight of any new evidence in relation to his agd remind
you that we are not legally bound by a decision enag an
Asylum and Immigration Tribunal Judge.”

It seems to me that, if AK is a child, it is regadtie that the matter is still unresolved.
Without a reliable assessment, the Children Achoabegin, where its provisions are
applicable, to provide help for a child in need.

Finally, 1 would mention the position of Mr Fullwdoon behalf of AK. His skeleton
argument favoured the judge’s analysis wherebyrpiwel currently bore the duty of
assessment for the purposes of section 20(1). Henvev his brief oral submissions
he realistically accepted that at any rate the @rnynduty might rest with Hillingdon,
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in which case he was faced with Hillingdon’s aceepe that it alone owed the duty.
His primary concern and submission, however, weremphasise that AK was now
well settled with a foster mother in Liverpool atiéht such an arrangement should not
be disturbed. He saw no reason why Hillingdon, fitaccepted the duty to
accommodate, could not do so, with Liverpool's gemation, in Liverpool.



