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Lord Justice Maurice Kay :

1.

The appellant is a national of Sri Lanka who washlon 16 August 1987. He left Sri
Lanka on 20 July 2008 when he flew to Ivory Coadtere he remained for three
months, before moving on to Congo (Brazzaville) rehbe remained for a further
four months. In February 2009 he spent severad dajfrance but eventually arrived
in the United Kingdom on 14 February 2009. Hemkd asylum on entry. His
application was refused by the Secretary of State decision letter dated 9 March
2009. In a Determination promulgated on 29 Jun@920mmigration Judge

Braybrook dismissed his appeal on asylum and humgéits grounds. Following an

order for reconsideration, Senior Immigration JuyKee found no error of law in

the determination of 1J Braybrook. SIJ McKee sugjsmtly refused permission to
appeal to this court. However the appellant latgained permission from this court
on limited grounds.

The appellant's account, significant parts of whialkere not accepted by the
Immigration Judge, can be summarised as follows. igHa Tamil from Karaitivu in
eastern Sri Lanka. In January 2007 he and others approached by the LTTE, held
for some days and pressurised into providing assist He proceeded to spy for the
LTTE on the local Karuna camp and on the policen 26 November 2007, he and
others were preparing to display a banner for Hef@y. They were seen by Karuna
group members who captured them. He was heldwordays but told his captors
that all that he had done to help the LTTE was damger pressure and amounted to
no more than assistance towards the display ob#mmer. The Karuna group then
handed him over to the Special Task Force (STF) détained him for between 10
and 15 days and subjected him to ill-treatment. wéds questioned about a recent
shooting of STF members but he insisted that hedwag no more than assist with
the banner. In January 2008 he was released wiitltarge but was required to
report every day to the Karuna office. Following melease in January he was
admitted to the Karaitivu Government Hospital whieeewas visited, pressurised and
threatened by the LTTE. He spent two days in liakpnd stitches were inserted to a
1cm wound to his head. On discharge he went iidmdp because the LTTE were
following him. He stayed with an uncle and aunKewraitivu. Initially he complied
with his reporting requirement but stopped doingoscause two of his group were
shot whilst reporting. He then moved to an auhtisse in Kalmunai some 4-5 Km
away. In April he was spotted by the LTTE whenytheere looking for someone
else. He ran off but they chased after him and ahbim. He then hid in a cousin’s
house also in Kalmunai. On 18 June 2008 he tredtéth Colombo, where he stayed
in a hotel with his father. However, after a wéekwas arrested in a police raid. He
was detained in a police station for a week anttetited. His father secured his
release by payment of a bribe. He finally left @obo on 20 July 2008 with the help
of an agent paid for by his father.

The appellant’'s case before the Immigration Judgs that he had a well-founded
fear of persecution by the LTTE and/or by the Sunkan authorities. By the time his
appeal was heard, the general situation in Sri &dmd changed. The Immigration
Judge, relying on recent country material, foundt tthe LTTE “are finished as a
political and military force”. No meaningful andteve LTTE organisation remained
in the appellant’'s home area. He was at no righkaoshssment and persecution at the
hands of the LTTE. This part of the Immigrationdde’'s determination is not



challenged. The issue on appeal relates to theofipersecution at the hands of the
authorities. Although the claim is also put byerehce to Articles 2 and 3 of the
ECHR, itis common ground that in this case theelpnt will succeed by reference
to both the Refugee Convention and the ECHR.

The Immigration Judge did not accept that the dapehad been engaged in spying
for the LTTE. She concluded that his only assistahad been in relation to the
banner on the single occasion on 26 November 2@)i& did not accept that he had
been visited by LTTE members whilst he had beea (Bovernment Hospital. She
rejected his evidence about detention and ill-tnegit in Colombo immediately prior

to his departure from Sri Lanka.

The principal ground of appeal is that the Immigmratiudge fell into material legal

error by failing to hold that there was a well-fokal fear of persecution upon return
to Sri Lanka on the basis of her own findings aftfalt is then submitted that S1J
McKee also erred in law by failing to detect thegal flaw.

SIJ McKee observed that the determination of theaignation Judge had an “unusual
structure”. He described it as one in which shas“hot set down all her findings in
one place. Rather, they are interspersed withrandhogical recapitulation of the
appellant’s account”. That is a fair descriptidn.order to understand 1J Braybrook’s
reasoning, it is necessary to piece together foggliocated in different parts of her
Determination. On any view, she did not find thgpellant to be an impressive
witness. At various points she described his ewideas “of limited plausibility”,
“scarcely plausible” and “not always straightfore/ar

The Immigration Judge found that the appellant hadympathy for the LTTE and
the very limited help he provided to them was tb®uit of pressure and fear. So far
as his detention by the Karuna group and the ST$ awacerned, he had told them
that his assistance was limited to the preparatioiine banner and that he had only
become involved in that through fear. The Immigratiudge said:

“He was released without charge and all the indioatare that
the STF accepted his story of his very limited irement. In
his witness statement he confirms that ‘the STHdcoat prove
me a LTTE informer at the time of my arrest’. Alf this

suggests he would have been of very little intetestthe

authorities.”

It is necessary to set out the further findingghef Immigration Judge in more detail.
The Immigration Judge stated:

“28. This lack of interest is further supported tye fact
that the appellant had no further direct contadhwi
Karuna or the STF in the six months he was in his
home area after his release. The appellant agbeits
Karuna came looking for him at his Karaitivu
residence when he failed to sign on. It is unclear
whether he means his home or his aunt's home ...
There is no indication that if there was a seatahais



very intensive given that they never found him. He
claims that because of pressure from Karuna (ak wel
as the LTTE) he went to his aunt’s house in Kalnuna
This is 4-5 Km from his home in Karaitivu. When
spotted by the LTTE he ran away and went to hide at
his aunt’s daughter’s house which he stated wasl K
away and remained there until June 2008. Thene is
evidence at all that Karuna or the STF made any
attempt to trace him in this period. ... He did lea@tve

for Colombo until 18 June. Asked why he stayed tha
long if he was being sought by Karuna and LTTE he
said in oral evidence that he wanted to stay irokia
country. There was no particular incident whichhos
account prompted him to go to Colombo and overall
little or anything to indicate he left because hasw
targeted and at real risk of persecution or ilatneent.

29. During this six-month period in his home ardeew he
claimed he was in hiding and failing to report, Heal
applied for a passport in his own name and gave his
home address. He had applied for a passport becaus
his father advised him to do so. The fact thatvias
seeking to obtain a passport in his own name stgjges
that he was planning to leave using his own IDudgio
normal channels and saw no particular risk in deing
He asserts that he did not do so because the passpo
never came in the post. None of this suggeststlieat
appellant felt he was being sought by the auttesriti.

32. | considered the appellant’s account of hisrieg and
scars [about which there was a medical report filom
Josse]

35. I concluded that the physical evidence of eryted

scarring and the report of Dr Josse did not agsist
corroborating the appellant's overall account o hi
experiences in Sri Lanka.

37. | considered the appellant’s account of higrjey to
the UK ... | did not consider [it] credible.”

9. All this led to the crucial findings set out in pgraph 39 as follows:

“I considered whether the appellant faced a reak rof
persecution or ill-treatment on return followingetbuidance of



10.

the authorities cited includinlA v United Kingdon]2008]
EHRR 616. The court iNA accepted there was no general risk
to Tamils. | accept that the appellant would berreng as a
failed asylum seeker. However, if questioned &t dirport
there is no indication that there was anything tigger
suspicions that the appellant supported the LTTEoncluded
that the appellant’s scarring was so limited [ithuld not of
itself have triggered suspicions on the part ofghthorities on
return. He had never been charged either in Kauaiin
2007/8 or in Colombo. The authorities in his hoanea had
accepted his explanation that he helped the LTTIE with a
banner and in fear. The respondent concludedhiediact that
the STF and Karuna had accepted his explanationededsed
him without charge meant he was not of interesthem ...
The appellant refers to this in his witness statgmand
confirms that ‘the STF could not prove me as a LTifarmer
at that time of my arrest’. | did not accept thia¢ appellant
had been detained and questioned for a week inn@mdout
even if he had the authorities in Colombo appedmde
unaware that he had failed to sign on in Karaitind there was
minimal evidence that he was considered of sigamifoe.
There was no evidence his family [were] involvedLiRTE
politics. There is no evidence of any pressure tha
appellant’'s family. The appellant indicates ... imd 2009
that his father continues to work as an irrigatiahepartment
officer, his mother lives at home and both hisesstwere
currently studying. The appellant has been in acnivith his
parents and two sisters since his arrival in the UKere is no
suggestion that his family has been harassed innayyeither
by the LTTE or the authorities. There was no evigeeither
the appellant or the family friend with whom he wstaying
were active in politics in the UK. The appellaoutd be met
by his family at the airport on his return. His iizas on his
account at home and could be produced. | haventake
account the overall security situation in the eds$ri Lanka at
the time the appellant left. However, on all thedence |
concluded that the appellant had left Sri Lanka reasons
other than a fear that he was targeted by the L©FEhe
authorities. Overall | am not satisfied that tippellant would
be at real risk either from the LTTE or the authesi on return
to his home area.”

| now turn to the question whether any materiabreof law is disclosed in these
passages or elsewhere in the Determination.

As | have said, the principal ground of appealh@t tit was an error of law for the
Immigration Judge not to have come to the contcanyclusion on the basis of her
own findings of fact. This is essentially a pesir challenge. However, before |
address it | should deal with two subsidiary graundhe first, put in the alternative,
is that the Immigration Judge failed to make aifigdon the question whether the



11.

12.

13.

appellant had been detained by the Karuna groupghen8TF. | am entirely satisfied
that there was no such failure. The Immigratiotiggureferred in paragraph 27 to the
appellant having been “detained by the Karuna aedSITF” and set out her findings
about what had transpired. Moreover, in paragr@phshe accepted that “the
authorities in his home area had accepted his eaptm” which can only be a
reference to the explanation given during thoserdains.

The second subsidiary ground is in the form of mgaint that the judge erred in
paragraph 28 of her determination when she said‘tf@re is no evidence at all that
the Karuna or the STF made any attempt to trace dffpellant]” after he failed to
report. Miss Bayati draws attention to the appglawitness statement where he
states that, following his move to his aunt’s houséter two months they started to
search [for] me at aunt’'s place as well. Thereflorelocated to Kalmunai”. The
statement then continues that, following his rdiiecato his cousin’s house, “I heard
that Karuna group had regularly visited to my Kawai residence to find me”. The
Immigration Judge’s findings on these matters arbe found in paragraph 28. She
accepted, or at least did not reject, that the Kargroup had come looking for the
appellant at Karaitivu when he failed to report.owéver, she said “there is no
indication that, if there was a search, it was Jetgnsive, given they never found
him”. Turning to the period between April and J®B@8 when the appellant was in
Kalmunai, she said: “There is no evidence at alk tkaruna or the STF made any
attempt to trace him in this period”. That is rsdtictly correct. There was the
reference in the witness statement to the appelawming heard that the Karuna
Group had visited the Karaitivu residence lookirgg him during that period.
However, given the relative proximity of these was locations, even when one
compensates for the Immigration Judge’s error,sitimpossible to escape the
conclusion that the totality of the evidence ahibet authorities looking for him was
somewhat desultory. | do not think that Miss Bagigsents from the proposition
that, if she is to succeed, she needs to make heogrincipal ground of appeal, to
which | now turn.

The established facts emphasised by Miss Bayathatehe appellant is a Tamil who

had provided assistance, albeit limited and undesgure, to the LTTE, that he had
been detained and questioned by the Karuna grodiph@nSTF, that upon release he
had been subjected to a reporting condition, tleahdd ceased to comply with that
condition and that his non-compliance had causedthhorities to search for him in

his home area. Her submission has to be that flact® when considered against the
appropriate country guidance decisions, requirecbrclusion that there is a real

likelihood of persecution or ill-treatment on retur

One of the difficulties about Sri Lankan caseshat tconditions in the country have
been fluid. In 2007 the AIT gave guidanceliR v Secretary of State for the Home
Department, LP(LTTE area — Tamils — Colombo — jsRf Lanka CG[2007] UK
AIT 00076. It provided that, whilst Tamils are reitomatically at risk of serious
harm from the Sri Lankan authorities in Colombauenber of factors may increase
the risk. Twelve such factors were identifiedatagraph 238) as follows:

“(i) Tamil ethnicity.

(i) previous record as a suspected or actual Lirinber
or supporter.



(i) previous criminal record and/or outstandingrest
warrant.

(iv) bail jumping and/or escaping from custody.
(v) having signed a confession or similar document.

(vi) having been asked by the security forces twohee an
informer.

(vii) the presence of scarring.

(viii)  return from London or other centre of LTTIEtavity or

fund-raising.
(ix) illegal departure from Sri Lanka.
x) lack of ID card or other documentation.

(xi) having made an asylum claim abroad.

(xit) having relatives in the LTTE.”

14.  The AIT there noted that the general security sitmain Sri Lanka had deteriorated
following the effective breakdown of the ceaseéirel the increase in terrorist activity
by the LTTE. The AIT emphasised that the listadtbrs was not a checklist nor was
it intended to be exhaustive. They fell to be od@m®d both individually and

15.

cumulatively. It added (at paragraph 239):

“When examining the risk factors it is of coursecessary to
also consider the likelihood of an appellant beieigher
apprehended at the airport or subsequently withahoi@bo.

We have referred earlier to the Wanted and Wattled held
at the airport and concluded that those who aigedgtwanted
by the police or who are on a Watch List for a gigant

offence may be at risk of being detained at theaoair

Otherwise the strong preponderance of the evidenti®at the
majority of returned failed asylum seekers are essed
relatively quickly and with no difficulty beyond sw® possible
harassment.”

The guidance il.P was endorsed by the Strasbourg CoufiAv United Kingdom

[2008] EHRR 616. The following passages in the fuelgt are relevant:

“128. ... Both the assessment of the risk to Tanfilsartain
profiles’ and the assessment of whether individca
of harassment cumulatively amount to a serious
violation of human rights can only be done on an
individual basis ...



16.

17.

18.

133. ... The court therefore finds that, in the cahtef
Tamils being returned to Sri Lanka, the protectidn
Article 3 ... enters into play when an applicant can
establish that there are serious reasons to befieate
he or she would be of sufficient interest to the
authorities in their efforts to combat the LTTE tas
warrant his or her detention and interrogation ...

134. ... The court’s assessment of whether a retusheé
real risk of ill-treatment may turn on whether that
person would be likely to be detained and interredja
at Colombo airport as someone of interest to the
authorities. Whilst this assessment is an indiaidu
one, it too must be carried out with appropriatgard
to all relevant factors taken cumulatively inclugliany
heightened security measures that may be in pkee a
result of an increase in the general situationiaience
in Sri Lanka.”

Although bothLP andNA were decided prior to the military defeat of thETIE in
May 2009, later country guidance from the AIT T&(Tamils — LP updated) Sri
Lanka CG[2009] UK AIT 00049 confirmed that the risk cateigsridentified inLP
and approved itNA remain valid. This latest guidance post-datedhihaing before
and determination of the Immigration Judge in thespnt case. It seems that risks
remain, not least because the authorities are coedeabout the possibility that
returning LTTE sympathisers may assist in the retration of that defeated group.
However, the AIT stated (at paragraph 76):

“So far as concerns the likely approach of the ISmkan
authorities to returned failed asylum seekers, wesicler
therefore that their principal focus would be onrspas
considered to be either LTTE members, fighters pmratives
or persons who have played an active role in tkernational
procurement network responsible for financing tHerE and
ensuring that it was supplied with arms.”

| note that inXY v Secretary of State for the Home Departnjzd10] EWCA Civ
770, Sedley LJ appears tacitly to have accepteda@graph 11) that any risk to the
appellant in that case would have been greateh&aheight of the civil war”.

Does the totality of the country guidance, in gaut@r that inLP andNA, point to the
Immigration Judge having reached a perverse coiodur the light of her findings
of fact? In my judgment, it does not. She undediyt had regard to the risk
categories set out NA. She refers to that authority in paragraph 39iarsdapparent
from the way in which she expressed herself thatred the specific categories well
in mind. Thus, for example, her reference to telability of the appellant’s ID was
no doubt prompted by the reference in tlirecategories to “lack of ID card or other
documentation”. She specifically had regard to twheght transpire on arrival at the
airport in Colombo, concluding that “there is ndlication that there was anything to
trigger suspicions that the appellant supported Uh@E”. In the remainder of
paragraph 39 she effectively explained that commtus Her reasoning was that the
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20.

21.

appellant’s activity with the banner had been ingigant, that his explanation had
apparently been accepted by the authorities regulti his release without charge.
Whilst it is true that he was required to report dater failed to do so, the evidence
about attempts on the part of the authorities forelpend him suggested a lack of
intensity on their part. The Immigration Judgee®| and was entitled to rely, on the
fact that the appellant had applied for a passpottis own name giving his own
address during the period following his releasenfidetention and upon the fact that
his family have been left to live a life of norntglsince then. Miss Bayati is right to
criticise the Immigration Judge for the passageparagraph 39 in which she
postulated, hypothetically, that the authoritieCimlombo appeared to be unaware of
his failures to report in Karaitivu. That was asoonceived observation in the light of
the unequivocal finding that the appellant had ocome to the attention of the
authorities in Colombo. However, it does not undee the reasoning as a whole.
The essence of that reasoning is that the profikdie particular appellant does not
give rise to a real likelihood of persecution dftiéatment upon his arrival at the
airport in Colombo. He was and is not of suffi¢iémerest for such a risk to have
materialised. In my judgment, that conclusion \wasmissible and is not tainted by
perversity.

This is an apt case in which to refer to the judgmef Sir John Dyson in
MA(Somalia) v Secretary of State for the Home Dipant[2010] UKSC 49 where
he said (at paragraph 45):

“... the Court should not be astute to characterssaraerror of
law what, in truth, is no more than a disagreemeith the
AlT’'s assessment of the facts. Moreover, whereslavant
point is not expressly mentioned by the Tribunbk Court
should be slow to infer that it has not been takémaccount.”

In the present case, the perversity challenge balaited, the appeal is “in truth, ...
no more than a disagreement with the AlT’s assestoidhe facts”.

For all these reasons | would dismiss the appeal.

Lord Justice Thomas:

22.

| agree.

Lord Justice Etherton:

23.

| also agree.



