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Lord Justice Thomas:

1.

In this appeal, the appellant (the Home Secretdid/not dispute that the respondent
(Mr Muuse), a Dutch national who had been born am§lia, had been unlawfully
detained on the orders of officials pending degmmato Somalia in circumstances
where there was no right to deport. However thenkldSecretary challenged the
decision of Mr Leighton Williams QC, sitting as a&puty Judge of the High Court,
that the unlawful detention had arisen from misé@ag in public office by officials
of the Department. Whilst the Home Secretary dad dispute the award of
compensatory and aggravated damages to Mr Muuskidannlawful detention, he
challenged the award of exemplary damages.

THE FACTS

2.
(i)
3.

(ii)
5.

The facts found by the judge were clear and trermiappeal against them.

Mr Muuse’s nationality

Mr Muuse was born on 1 July 1968 in Somalia. 188/89 he married, moved to

Ethiopia and had his first son in 1993. In 1994 hiife and son fled to the

Netherlands and he joined them a year later. Tese granted asylum. In the
period 1995-2001 he had four further children.20®1-2 he became a Dutch citizen.
At about the same time he moved with his wife aardily to the United Kingdom; a

sixth child was born in the United Kingdom.

Mr Muuse’s relations with his wife deterioratech 2005 he was made the subject of
a restraining order in the Milton Keynes Magistgat€ourt. In March 2005, he was
convicted of criminal damage and given a custogkatence of 4 months.

Mr Muuse’s remand into custody and sentence

On 18 February 2006 Mr Muuse was charged with comassault and two breaches
of the restraining order. He was remanded intdoclys The Detained Persons’
Property Record made at the police station showata passport and driving licence
in his name was received; his Custody Record S$ieetved his place of birth as
Somalia, but that he was a national of Hollande Ppblice would have forwarded this
information to the Immigration Directorate at therkie Office.

Mr Muuse was transferred the same day to HM Pridmodhill. At that time, the

officers in the Prison Service and the officialstioé Immigration Directorate were
within the Department of the Home Secretary. Iswaly on 9 May 2007 that the
Prison Service was transferred to the DepartmetiteoSecretary of State for Justice.

The Resettlement Questionnaire at Woodhill recardinormation about Mr Muuse
dated that same day, 18 February 2006, describedali a foreign national with
Dutch nationality, as did Form CCT1, a copy of whigould have been sent to the
Immigration Directorate to confirm that Mr Muuse svawfully in the UK. His
property record compiled on the same day recoreedipt of a passport, driving
licence and identification card (ID card). The Ignation Directorate were informed
at that time of Mr Muuse’s detention and his Duteltionality.
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Mr Muuse remained in custody until 7 July 2006 whenappeared at Aylesbury
Crown Court. An application for bail was made dral was released on bail, on
condition that he surrendered his Dutch passpdvtiladn Keynes Police Station. On
8 July his passport was surrendered at Milton Keypalice Station; he was admitted
to bail and received back his Dutch ID Card andidg licence. The original receipt
for his passport or copy of the receipt remainddcaed to his property record at
Woodhill.

On 7 August 2006 he surrendered to his bail at ghdey Crown Court and pleaded
guilty. He was sentenced to concurrent sententésr@e months imprisonment on
each of the breaches of the restraining order asid anonths consecutive sentence
for the assault. As he had been in custody for ddys, the judge ordered his
immediate release.

(i) Mr Muuse’s unlawful detention by the Home &tary on 7 August 2006

10.

11.

12.

13.

14.

As he was about to leave the court after the jutag ordered his release, he was
asked by the dock officer to return downstairshe tells. He agreed to do so and
was told he was going to be detained in WoodhAlh explanation was given to him
that it was “for immigration”. The Home Secretamas unable to identify which
official at the Immigration Directorate had givdrese instructions and thus deprived
Mr Muuse of his liberty.

Mr Muuse spoke to his advocate and showed him bi€DID card. His advocate
went off to telephone and came back saying he hashghe information on the ID
card to the Home Office. His advocate told himttlishe was not released the
following day, his detention would be unlawful.

Mr Muuse was taken to Woodhill where his propergsvlisted; the list included his
Dutch driving licence and his Dutch ID card. Amfhediate Release Checklist” was
completed at Woodhill that day showing his natiagads Dutch. Woodhill would
also have held the file containing the Resettlen@@mstionnaire which, as set out at
paragraply above, showed his nationality as Dutch. As @npitevious occasion, the
Immigration Directorate would have been given thfsrmation.

Under procedures laid down by the Home Secretadyctearly set out in the relevant
manual, officers taking a person into custody pegdieportation should be provided
with a document called an “IS91” which was intendedact as the warrant of
authority for the detention; the form made prowvisfor the grounds for detention to
be set out. In addition another form, form IS91(&)ould be given to the person
detained along with the Notice of Detention explagithe reasons for detention.

A form 1S91 which purported to justify the detemtiof Mr Muuse had a date of 7
August 2006; the judge found it had not been sigmgdnyone, though it appears
from a copy in the file that it may have been stjyrs# some stage, though the
signature and the name of the person signing hars teelacted. It had been faxed to
Woodhill. The grounds for detention had not bedledf in. The approval of the

decision to detain was made by a Higher Executiffie€ Senior Case Worker. The
further information provided by the Home Secretaryanswer to a request by Mr
Muuse was that this Case Worker did not have actedsir Muuse’s identity
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documents, but only to information provided whicppeared to suggest that [Mr
Muuse] was either Dutch or Somali”.

15. The judge concluded that the I1S91 was not on itg fealid. Neither it nor form
IS91(R) was in any event provided to Mr Muuse amdaas not at that stage given
any formal reasons for his imprisonment. His irspnment was in fact unlawful for
two quite separate reasons:

)] Mr Muuse was not liable to deportation.

a) The Home Secretary is given authority to deporées@n who is not a
British citizen under the provisions of s.3(5)¢&Xhe Immigration Act
1971:

“A person who is not a British citizen is liable to
deportation from the United Kingdom if—"

“(a) the Secretary of State deems his deportation
to be conducive to the public good;”

b) The Home Secretary had made clear through a psilatgment issued
by the Immigration Directorate that no citizen dfet European
Economic Area (EEA) would be removed under thosevipions
unless the prison sentence imposed was two yeanoi@.

C) Thus there was no basis for lawfully detaining Mulde under the
provisions of the 1971 Act.

i) If Mr Muuse had been imprisoned on the basis tleatvhs Somali and there
therefore existed grounds on which he could be degoMr Muuse could
only have been detained under the provisions adigraph 2 of Schedule 3
which provides (as amended):

“(2) Where notice has been given to a person imraence
with regulations under section 105 of the Natidgali
Immigration and Asylum Act 2002 (notice of decisiai a

decision to make a deportation order against himd, tee is
not detained in pursuance of the sentence or afdzicourt,

he may be detained under the authority of the Sagref

State pending the making of the deportation order.”

a) Under this provision, which applied until a Deptida Order was
made, the Home Secretary would only have had atghordetain if a
Notice of Decision had been issued.

b) There was no evidence that such a Notice of Degisaa ICD 1070,
was issued until 11 September 2006 — see paradiapblow.

C) There was thus, even on the erroneous basis thaMMrse was
Somali, no lawful authority to detain Mr Muuse. eT@fficials had not
issued a Notice of Decision (an ICD1070) and tleeefacted
unlawfully by issuing an instruction to the prisescort contractors and
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to the Governor of Woodhill to take the Respondatd custody and
imprisonment.

(iv) The making and service of the Notice of Diaben

16.

17.

18.

19.

20.

It was not until 9 September 2006 that any conatilan was given to the issue of a
Notice of Decision (an ICD1070) by anyone authatiseissue such a Notice. There
were documents in the file that made this cleahe Torm for the person with such
authority had been carefully designed to pointdkeision maker to all the relevant
considerations. The decision was recorded inahewing terms:

“All the known facts of this case have been consde Mr
Muuse has no known close ties in the United Kingdohie
was convicted of common assault and two counts of

harassment. | consider any appeal insufficientstay in
contact. Detention is proportionate to the risk lum
offending.”

On 11 September 2006, a Notice of Decision to MakBeportation Order (ICD
1070) was signed on behalf of the Home Secretétrynformed Mr Muuse that the
Home Secretary had decided to make a deportatidar cand proposed to give
directions for his removal to Somalia. It informklt Muuse of his right of appeal.
A letter was sent by Alexander Nwanji of the CrialincCasework Team at the
Immigration Directorate to the Governor at Woodhagking him to inform Mr Muuse
of the decision to make a deportation order andngskim to serve the forms,
including the signed ICD1070 and a further lettddreassed to Mr Muuse. That
further letter (in the form of an ICD 1913) statedt “having carefully considered the
particulars of your case”, the writer was satisfibdt his detention was justified
because he was liable to abscond and setting egrdunds for his detention.

When an official acting on behalf of the Home Stameconsiders issuing a Notice of
Decision, that official must make a careful reviefathe evidence. The official must
be satisfied that there is evidence that the peiste made the subject of the order is
liable to be deported in accordance with the pob€yhe Home Secretary, that the
person is a citizen of the country to which heoib¢ deported and that his deportation
is conducive to the public good.

The judge found that Mr Muuse’s case had not bemrsidered as it should have
been. No adequate investigation of his statusmexde and no adequate justification
in accordance with Home Office guidelines was fokd. The Home Office through
both the Prison Service and the Immigration Direst® had ample records to show
that Mr Muuse was Dutch — see paragraphsandl2 above.

It is again a basic requirement of justice thahsaidNotice be promptly served on the
detained person. Moreover Rule 9 of the DetentBmntre Rules so provides.
However, the Notice was not served until 3 Noveni2@d6 (see paragrav) or
possibly a day or two earlier on 1 November 200@ date given for service on the
Notice). No IS91(R) was ever served on the claim@he explanation given to the
judge was that this may have been due to a shodfagff, an explanation that the
judge did not find convincing.
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(v)

21.

22.

23.

24,

25.

26.

The reaction of officials to Mr Muuse’s assentiof his Dutch Nationality

During his period in prison in Woodhill Mr Muuserpsstently protested that he was
Dutch and that his Dutch ID card was held in thisgar with the other property that
had been taken from him. Most of the protests veeed, but there was a written
prison record dated 25 September 2009 of his a&mseof his Dutch nationality,
citizenship of the EU and that his passport andM&e held by the police or the
prison authorities.

At Woodhill, the Foreign National and Legal ServiCdfice in the Resettlement
Department and the lead officer dealing with imratgm matters was Ms Debbie
Freeman — the sole witness called on behalf oHibrae Secretary. The judge did not
find her a satisfactory witness. He did not bediemuch of her evidence, including
her evidence that she had explained to Mr Muusleeabutset of his return to custody
that, if he had changed his nationality, he coalg s0 and produce documents. He
found that some of the prison officers, including Freeman, closed their minds to
Mr Muuse’s protestations that he was Dutch.

The judge accepted Mr Muuse’s evidence that he teldsby a prison officer at a
meeting in September 2006 when he told the offfeerwas Dutch: “You are not
Dutch, look at you. You are an African” and thas kdocuments were fake. A
document was read to him that purported to saytti@Dutch Government did not
want him returned.

The judge found that “insufficient, almost nothimgas done to verify his claims that
he was Dutch”. He found that HM Prison Servicektoo initiative to discover why
he was being held and to verify his claim to Dutelionality, even though this could
simply have been done by checking his property.

The judge also found that the Immigration Directeralso failed to follow its own
procedures set out in its Manuals that the deterii® kept under close review; this
should have been the responsibility of the Crimi@akework Directorate. It does
appear that his case was considered on 23 OctOért?/ a person whose name has
been redacted; the note of that consideration nitadéear that it was unknown
whether he had any close ties in the UK. A montbklyort addressed to Mr Muuse
was written the same day by E. Power-Gibbs, a caiselzxecutive Officer. It made
clear he had been kept in detention because hadigatovided satisfactory evidence
of his nationality and that he did not have enodlgise ties such as a family to make
it likely that he would stay in one place.

Attached to the report was a “bio-data informatiorm” which showed Mr Muuse’s
nationality as Somali. This form was taken to latthe end of October. The judge
accepted Mr Muse’s evidence that when he told M®fan in connection with this
form that he was Dutch, he was simply told he wam&i, an illegal and had no
family, friends or documents. He was terrified.h&d he gave his details again, he
was given a similar answer.

(vi) The decision to deport Mr Muuse

27.

On 3 November 2006, Tunji Ogunmisi, another officgiathe Criminal Casework
Directorate of Immigration Directorate, wrote to Miuuse a letter known as an ICD
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28.

1914. This stated that the Directorate had writhenll September 2006 seeking
reasons why he should not be deported - this wakeeence to the Notice of Decision
(the ICD1070) to which I have referred at paragraptbut which had not been given
to Mr Muuse. The letter went on to state that epreésentations had been received,
but having reviewed the facts known, it had beenchaled that his deportation
would be conducive to the public good and that loellds be deported to Somalia.
The letter pointed out that no evidence had beesived from him, but consideration
had been given to his rights under the Conventibagain informed him of his right
of appeal. This letter was faxed to Woodhill Pnisand passed to Mr Muuse,
probably at the same time as the ICD1070 signetiloBeptember 2006.

Mr Muuse should have been given five days to prwiis reasons as to why he
should not have been deported. As the ICD1070 seaged only on 3 November
2006, it followed that no time was allowed for Mrulke to provide his reasons.
When the Immigration Directorate at the Home Offsagbsequently wrote to the
Asylum and Immigration Tribunal (AIT) on 7 Decemb2006 requesting an oral
hearing of Mr Muuse’s appeal against the depomadioler (see paragra@d below),
their account of events confirmed that this righd Imot been accorded to him.

“On 1 November 2006 [Mr Muuse] was informed of the
decision to make a deportation order against hidweas asked
for any reasons why he considered he should nakeperted.

No reply was received by 3 November 2006 and on 3
November 2006 Mr Muuse was notified that he wasbéo
deported to Somalia.”

The judge found that the official had either beeaware of the obligation to give Mr
Muuse five days to appeal or chose to disregard dbkgation; evidently the
practicality of returning reasons within 2 days was$ considered.

(vii) The evidence obtained by Mr Muuse’s soligtor

29.

30.

Mr Muuse had instructed solicitors on 28 Septen#®96. They had set about trying
to obtain confirmation of his Dutch nationality.ndy wrote to the police and to HM
Prison Service attempting to obtain Mr Muuse’s pass no reply was received to
their letter. They did, however, obtain a copyhi passport from an employment
agency by 7 November 2006.

After Mr Muuse had forwarded the Notice of Decistonmake a Deportation Order
to his solicitors, on 9 November 2006 they ins@itbhian appeal to the AIT which
received it the same day. The notice of appedkdtae was Dutch and, as his
sentence had been under two years, he could natetzned or deported. The
solicitors enclosed various documents supportisgDutch nationality. The Home
Secretary contended, without adducing any evidaheg the letter was only received
on 15 November 2006.

(viii) The making of the Deportation Order by tHaister

31.

The solicitors also wrote on 1 November 2006 todheninal case work department
of the Immigration Directorate stating that Mr Meusvas Dutch and that the
authorities held his passport and ID. The lettaiswot answered. It was clear,
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32.

33.

34.

however, from a response made by the Home Secet#ficials in a Race Relations
Questionnaire which they were required to answeteurs.65(1)(b) of the Race
Relations Act that the officials were aware by gadbvember that Mr Muuse was
claiming he was Dutch, but they wanted proof. As jildge observed, they already
had that proof. The fact they knew they had tleopis confirmed by a very urgent
request sent by Fax on 6 November 2006 by Mr Jafwetey of the Criminal
Casework Team at the Immigration Directorate retyugsvarious documents,
including a copy of Mr Muuse’s passport.

Despite this, on 7 November 2006, an official o timmigration Directorate, Mr
Ogunmisi, prepared a submission to Mr Liam Byrnee tMinister of State,
recommending a deportation order be made. It tegkérat Mr Muuse was a Somali
national and made a number of other false statemmnth as the assertion that Mr
Muuse had been notified on 10 September 2006 ade¢besion to make a Deportation
Order against him. Records show that this subonsgias sent to a Senior Case
Worker, Karen Nicholls, to check on 7 November 2@0@ that she sent it to the
Minister's private office on 10 November 2006 wighDeportation Order for the
Minister to sign. In the copy of the document proed for the court the name of the
official who signed it and those to whom it was ieap (other than the Home
Secretary) were redacted.

On 15 November 2006 the Minister of State on th&sbaf that submission made a
Deportation Order authorising the deportation ofMruse to Somalia. As set out at
paragrapt80 above, it was asserted on behalf of the Home&fivithout evidence,
that a copy of the Notice of Appeal and accompagmgiocuments was not received at
the Immigration Directorate until 15 November 20@6netheless, despite the receipt
of these documents on the day the Deportation Os@esr made, Tunji Ogunmisi of
the Criminal Casework team at the Immigration Dveate sent the copy of the
signed Deportation Order to Woodhill on the follagiday.

The judge found in respect of this course of cohdiycofficials in the Immigration
Directorate of the Home Office:

“Having set in play the process the Immigration eRiorate
appears to have been intent on pursuing it to the i@

disregard of the safeguards to be observed anddalith the
extent that in early November 2006 the processagaslerated
to double quick speed regardless of appeal righits tive end
result that the notice of deportation was signedhgyMinister
on 15 November 2006, even though solicitors hach kst
proof of the Claimant’s Dutch nationality on 6 Noveer 2006.
It is no excuse that the contents of his letter it reach the
decision maker until 15 November 2006, an assertioh
supported by any evidence. If it did not, the eystwas
defective.”

The judge pointed out that a telephone call to Resettlement Department at
Woodhill would have resulted in discovering thag girison service held his Dutch ID
card.

(ixX) The failure to release Mr Muuse for a furthmonth
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35.

36.

37.

38.

39.

A further month then elapsed in which nothing wasalto release Mr Muuse from
custody. A note on the computer records dated @2hber 2006 written by K Laird
stated:

“Although Mr Muuse Abdullahi has been convicted af
serious offence, as an EEA national with 14 mowthsviction
in total he does not meet the CCT criteria. Theas an issue
with Muuse’s nationality. However it has now besemfirmed
that Mr Muuse and family were granted asylum/perman
status in the Netherlands in 1995/6. Documentgréwe this
have been faxed over from POU Stoke by Matt. As a
Deportation Order has already been served on Mrgeluhbis
would have to be revoked. Case referred to SEQOnriy
Walford to authorise release and warning lettebéoissued.
File also to be requested from POU Stoke in ordeDiO to be
revoked.”

Despite this and the evidence that the officialshat Immigration Directorate now
had, on the Home Secretary’s own case, Elizabetta&t, an official of the Appeals
Customer Focus Team at the Immigration Directoratgiested on 6 December 2006
an oral hearing of Mr Muuse’s appeal against thedd@ation Order. The request
asserted that Mr Muuse’s nationality was Somali andosed the documents relied
on for the deportation, including the Deportationd®@ made by the Minister. A
further letter was sent on 7 December 2006 to Musés solicitors to say that the
relevant documents had been sent to the AIT andifthdr Muuse did not wish to
proceed with his appeal the Home Office shoulddidiad promptly.

On 11 December 2006 Mr Muuse was put in a prisam teabe taken to the AIT
Hearing Centre at Nottingham for the scheduledihgatate for his appeal. During
the course of the journey, the prison official3\&@odhill were told that Mr Muuse’s
presence was no longer required at the hearings mkssage was passed to those
escorting him in the prison van. The vehicle seshpvaited about half an hour and
then returned to Woodhill. Mr Muuse was given xplanation by those escorting
him as to what was happening. He gave evidenceshnthie judge accepted, that he
was frightened. It appears that the AIT had deteechthat it had become apparent
that Mr Muuse was Dutch and that the Home Secrdtadyconceded there was no
basis for his removal.

Yet again, despite this, no steps were taken te e Muuse until 15 December
2006. The judge made clear no explanation had beem to him for this further
delay. He concluded that no interest appearedve been taken by officials acting
for the Home Secretary to ensure the claimant wamptly released. Even then,
when he was released, it was without the documestgssary to prove his status.
His Dutch ID card and driving licence were not ratd to him until five months later
on 13 May 2007.

On 14 December 2006, Tunji Ogunmisi wrote to Mr Mestating that the Home
Secretary had given consideration to his convicaod decided to take no further
action on this occasion. It warned him that thene¢dOffice might not be prepared to
exercise such leniency should he come to adverseenagain. There was no

apology.



Judgment Approved by the court for handing down. Muuse v SSHD

40.

()

41].

42.

43.

44,

Mr Muuse complained about his treatment on 19 Jgm2@07.
The commencement of proceedings

On 4 June 2007 Mr Muuse commenced proceedingseirHigh Court against the

Home Secretary alleging false imprisonment, unlhddétention, breaches of the Data
Protection Act, the Human Rights Act and the Raetations Act 1976, negligence
and misfeasance in public office. Aggravated andwemplary damages were
claimed.

The defence of the Home Secretary was served ddetgémber 2007, accompanied
by a statement of truth. At paragraph 6 it was igtéchthat the Home Secretary was
liable to compensate Mr Muuse by an award of basimpensatory damages in
respect of loss and damage which was caused tobigimis detention between 7

August and 15 December 2006. The essence of tfenade was contained in

paragraph 7 which read as follows:

“For the avoidance of doubt, it is admitted thabtighout [Mr

Muuse]'s detention between 8 August and 15 Deceraibéb

he was an EU national and, therefore, not liabldeportation.
It is the [Home Secretary]'s case that this was distovered
until enquiries were made following notification dhe

Claimant’'s appeal on 15 November 2006. As soorthas
[Home Secretary] was aware that the claimant wasecaling

that he was an EU national all reasonable steps tedien to
ascertain his nationality. Once it had been cordit that he
was an EU national, all reasonable steps were takealease
him. In the premises, it is averred that at alterial times the
[Home Secretary], its servants and agents, exerqmavers
conferred by the 1971 Act and acted in accordanite their

duties. It is denied that the [Home Secretaryijeatment of
[Mr Muuse] was discriminatory and that the [Homesi®éary],

its servants or agents, were negligent and/or adted
misfeasance of public office.”

The claim was listed for hearing on 25 November&0The Home Secretary had not
served witness statements. Mr Muuse provided @es#t statement during the course
of the day and the Home Secretary applied for gouadment. At the resumed
hearing on 26 January 2009 the Home Secretary dekedfurther adjournment, as
the evidence which was needed had not been gatiretbd time available. As Mr
Muuse did not object, a further adjournment wagiv The resumed trial was listed
for 28 April 2009, but the statements, includinggdrom Ms Debbie Freeman, were
not served until 24 April 2009. This necessita&dMuuse seeking an adjournment.

The trial eventually started on 30 June 2009. dditeon to maintaining the defence
set out at paragrapt? above, it was contended on behalf of the HonoeeSary that
Mr Muuse’s detention occurred through innocent rebcause officials believed that
Mr Muuse was a Somali national and that his idgnttas confused with that of
another of a similar name. The only witness catiacdbehalf of the Home Secretary
was Ms Freeman. No one was called from the Imriggdirectorate
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The apology tendered

45.

46.

47.

At the hearing the advocate appearing for the HSe@etary tendered an apology on
behalf of the Home Secretary. This was some 2%syafter Mr Muuse’s unlawful
imprisonment.

We enquired whether the Minister who had signedkportation Order, Mr Liam
Byrne, had been informed of the withdrawal of thepbrtation Order. We were told
that he had not been. The withdrawal had in faenbmade by a “Senior Executive
Officer” in the Directorate, as that was the gradsch had authority to make that
decision. Despite the title, the official is veonior in the hierarchy of the Civil
Service.

No one more senior appears to have been told vathhappened nor of the fact that
the Minister had made an order on the basis oftemmsion that was wrong and
which, on the judge’s findings, had misled the Miar into making an Order he
should not have made.

THE JUDGE’S DECISION

48.

49.

After setting out the facts which | have summarjsbd judge concluded at paragraph
73:

“One mistake would be bad enough but at least anuédcbe
forgiven. But this number of mistakes and the ufal to
implement clear procedures is unforgiveable. Tisisan
appalling indictment of the way the Home Office adMPS
were operating in 2006 when detaining [Mr Muuse$uch
conduct reflects an indifference to doing justicetbe part of
those who dealt with [Mr Muuse]'s case on the [Home
Secretary]'s behalf. ”

The judge examined at length the assertion madéhéyHome Secretary without
calling any evidence, as to the error made. It wsserted that the Immigration
Directorate recorded Mr Muuse’s nationality as Slroa the basis of information
received from the Prison Service’s Population Ma&amagnt Unit on or about 7 August
2006; it was further asserted that that error hamssquently been compounded by
confusion with another Somali of similar name wihared the same month and day
of birth and who had previously been deported fthemUK. The judge rejected this
as comprising “assertion not substance”. His nesi\so summary, were:

)] The information from the Prison Service Populatidanagement Unit was no
basis for a decision to detain when other infororathey held showed he was
Dutch. The decision maker had not been calledvi® gvidence.

i) The suggestion of confused identity was a weak #ftaught.

i) There was no evidence to show that the Immigrdiimactorate had made any
enquiries, as was claimed, on receiving notificatiof his appeal (see
paragraphs33 and 42 above). All they had to do was to look at the
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information in their files. There was no eviderioeshow how the officials
had received confirmation of his Dutch nationality.

50. The judge found as follows in respect of the claims
)] The claim for false imprisonment and unlawful détmmhad been admitted.

i) The claim for breach of duty under the Data Prataecfct 1998 did not give
rise to any further specific damage and so didala that further.

1)) As to the claim for a breach of the Race Relatidas

“I am not satisfied that his detention was the Itestracial
discrimination. Words such as “Look at you, yowe ar
African” and the suggestion that he should go hackfrica
may cause offence, but in a prison context, whergy
offensive language is not unknown | am not satistfieat
such should sound in any damages which will not be
embraced by my award for false imprisonment.”

Iv) Article 5 of the Convention had been breached. MksMuuse was told he
should go back to Africa, there was a prima facigabh of Article 14. The
rights under the Convention, save for the righttodbe discriminated against,
were protected by the tort of false imprisonment amould be properly
compensated by damages for false imprisonment.

V) The claim for misfeasance in public office succekde

51. It was common ground that Mr Muuse should receimmpensatory damages. The
judge also considered he should also receive agtpdvand exemplary damages,
making an award of £25,000 as basic compensatanages, £7,500 as aggravated
damages and £27,500 as exemplary damages. Healemtsithat the total award of
£60,000 was appropriate and not out of proportotié facts of the case.

THE APPEAL
52. The Home Secretary appeals on three grounds:
)] The judge had been wrong to find misfeasance itigufice.
i) The findings of fact did not merit an award of exzany damages.
i) The award of exemplary damages was in any everttitho
There was no appeal against the award of aggradatraedges.
(1) The finding of misfeasance in public office

53.  On the claim for misfeasance in public office, @swot in issue that those acting for
the Home Secretary were public officers and act@sgsuch when their actions
resulted in Mr Muuse’s detention. The issue cehtvte whether Mr Muuse could
establish the necessary state of mind of thoseqadtir the Home Secretary. The
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parties were agreed before the judge and befosecthirt that the law was clearly
established in the opinion of Lord SteynTihree Rivers District Council v Bank of
England (No. 3]2003] 2 AC 1 where he said at page 191 and &t 19

“The case law reveals two different forms of ligilfor misfeasance in public
office. First there is the case of targeted mahtigea public officer, i.e. conduct
specifically intended to injure a person or personkis type of case involves bad
faith in the sense of the exercise of public poWeran improper or ulterior
motive. The second form is where a public offiaets, knowing that he has no
power to do the act complained of and that thevatit probably injure the
plaintiff. It involves bad faith inasmuch as thebjfic officer does not have an
honest belief that his act is lawful.

Enough has been said to demonstrate the speciakenaitthe tort, and the strict
requirements governing it. This is a legally sojumstification for adopting as a
starting point that in both forms of the tort tiieint required must be directed at
the harm complained of, or at least to harm oftyipe suffered by the plaintiffs.
This results in the rule that a plaintiff must &dith not only that the defendant
acted in the knowledge that the act was beyondpbisers but also in the
knowledge that his act would probably injure thaiqtiff or person of a class of
which the plaintiff was a member. In presentinguatained argument for a rule
allowing recovery of all foreseeable losses couf@ethe plaintiffs argued that
such a more liberal rule is necessary in a demga@sa@ constraint upon abuse of
executive and administrative power. The force lo$ targument is, however,
substantially reduced by the recognition that stthje recklessness on the part
of a public officer in acting in excess of his poweés sufficient. Recklessness
about the consequences of his act, in the senseotofcaring whether the
consequences happen or not, is therefore suffimdatv. ...”

The judge found that there was no targeted malicevas common ground therefore
that that Mr Muuse had to establish that thosengdtir the Home Secretary detained
him:

)

i)

In the knowledge of, or with reckless indifferente the illegality of their
actions.

In the knowledge of, or with reckless indifferentte the probability of
causing injury to him.

The judge’s findings as to this were set out aageaphs 88-91 of his judgment.

“88. The conduct of the [Home Secretary]'s officéies to
be considered. There is no evidence which coudtifyjua
finding that [Mr Muuse] was the subject of targetedlice.
This case, if a case of abuse of power, falls lmdad Steyn’s
second category where reckless indifference to the
consequences of one’s act in the sense of sulgectiv



Judgment Approved by the court for handing down. Muuse v SSHD

recklessness i.e. not caring whether the conseqadrappen or
not is sufficient for liability

89. | have been provided with no witness by the rfido
Secretary] to offer any acceptable explanation tf@ many
failures that have occurred in protecting [Mr Mulse
interests. There has been a wholesale disregardhef
precautions that ought to have been taken to prates
interests. He was detained without thorough camaitbn by a
responsible person of whether he should be, ihitiithout

any written authority and then without any propetharity;

documents which should have been served on him aidrer

not issued and/or if issued were not served on Hiere were
not robust, regular and documented reviews; thaeawushed
operation to deport him in disregard of his rigbfsappeal; it
took from 15th November according to the [Home 8t&xy]

(earlier on [Mr Muuse]'s case) to 11th December@@f the

[Home Secretary] to confirm Mr [Muuse']s nationakthen he
already knew what it was and tangible evidenceéhénform of
the ID card, was in his control. Even then [Mr Maliwas not
released until 15th December 2006.

90. | am quite satisfied that such a state of mind lhesen
established on the part of some of the [Home Sayiét
officers. Those concerned with the detention diect with a
view to deportation and with the process of detenpirior to a
decision being made to deport are directed to tn@emous
precautions which have to be taken to safeguarfféeeom of
individuals. They cannot but be aware of the nieexercise
great care in the decisions they recommend andakenand
the need for clear evidence to be obtained in stpotheir
recommendations or decisions. Immigration staffdena
decisions about [Mr Muuse] that they could not henadle had
they not been indifferent to the consequencesNborNiuuse].
Those who have the day to day care of detainees haluty to
heed the reasonable requests and assertions aheadstaand
have procedures to follow to ensure detainees’tsigire
observed and that detainees are not needlessiynekktaln the
present case [Mr Muuse]'s requests went for thetnpast
unheeded and | am driven to conclude that some HBRS
did not care whether [Mr Muuse] was deported or not

91. | am satisfied that misfeasance in public office is
proved against [the Immigration Directorate] and P and
therefore against the Home Secretary.”

56. Itis common ground that the judge made in the gragzhs | have set out, the second
of the necessary findings - a finding of recklesdifference to the probability of
causing injury to Mr Muuse. However, the Home 8ty contends that the judge
failed to make the first of the necessary findingsmely a finding that the officials
had acted in the knowledge of or with recklessffadence to the illegality of their
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actions. It was submitted that in order to essiibthe tort of misfeasance in public
office the judge had to find that the officialsiagton behalf of the Home Secretary
were recklessly indifferent to the legality of thactions. This had to be a finding of
subjective, not objective, indifference: s8eciety of Lloyd’s v Hendersd2007]
EWCA 930, [2008] 1WLR 2255 at paragraphs 46-49 &aidon Borough of
Southwark v Dennef2007] EWCA 1091 at paragraphs 21-22. In the abs®f such

a finding, the judge should not have found thatfeaisance in public office was
established.

It is clear, in my view, that the judge did not eagsly make the first of the necessary
findings. It is very clear from what he said atrggaaph 88 that he was there
addressing the consequences of the detentionheolegality of the detention; the
whole of paragraph 90 is again directed at theciaff’ state of mind as regards the
consequences to Mr Muuse and not to their stat@iodl in respect of legality. In
paragraph 89 the judge concluded that there had aegholesale disregard of the
precautions that ought to have been taken to gréddedViuuse’s interests; however
nowhere in that paragraph or in the following paapty does the judge address the
guestion of knowledge of or reckless indifferenzéegality.

It was submitted on behalf of Mr Muuse that, as jimdge had set out the law
correctly and had found that the tort was establisthe must have reached the
conclusion that the officials had acted with atste@ckless indifference to legality.
Although it was not possible to point to a partesupassage in the judgment, the
judge had in fact found that the Home Secretarffisials had acted with knowledge
of or reckless indifference to the illegality ofeth actions, if the findings that the
judge made were read as a whole. The scale armgutigy of the evidence that was
in the possession of the Prison Service and theignation Directorate showed to
anyone opening the file that Mr Muuse was or mighktl have been Dutch and thus
his detention was illegal, unless those who haditbavere recklessly indifferent to
the legality of his detention. It was significaihtat the Home Secretary had been
unable to find a single official to give evidentat he or she honestly believed that
Mr Muuse was Somali or that the documents authmagigiis detention had been
prepared with an honest belief as to the legafityeir actions.

In my view plainly there was evidence on which jhdge could have reached the
conclusion that the officials in both the Immigoeati Directorate and the Prison
Service had acted with reckless indifference tailtegality of Mr Muuse’s detention.
It is, in my view, astonishing that no witnessesravealled from the Immigration
Directorate. The reason given in the Further imfation provided by the Home
Secretary was:

“It is not the [Home Secretary]’s policy to callnjor staff
workers as witnesses in a trial.”

This is not acceptable in a case such as this. was submitted on behalf of Mr
Muuse, the inevitable inference that a court wodtdw is that no one in the
Immigration Directorate was prepared to give evadeto explain the decisions made.
Given the failure to call anyone to provide an exgltion (particularly as to the
assertion of confusion and the failure to releasmeédiately on 16 November 2006),
the lack of documentation which should have existad the evidence held by the
Immigration Directorate and the Prison Service thlainly showed Mr Muuse was
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Dutch, it would not have been the least surprisintpe judge had found that there
had been reckless indifference to the illegalityvwfMuuse’s detention.

There can be no doubt that if such a finding wabeanade, the judge should have
made it expressly. But, as it was not, can | nogless conclude that the judge must
have made such a finding by necessary implicatisa@ret | cannot do so, as it is not
a finding that can be inferred as inevitable frdme primary findings made by the

judge:

)] It was not necessary for the officials to know tletailed statutory provisions.
These were set out in everyday language in Mamiailsh emphasised all the
relevant duties. These included the necessityst detention sparingly, to
give written reasons for detention to the detaiaee, to keep detention under
review.

i) These were designed to make clear to officialsa@sieg the power to deprive
a person of his liberty that the power had to ber@ged with scrupulous care
to prevent arbitrary detention.

i) In these circumstances, the actions of the officiehn only have been
explicable on the basis (1) that the officials wezeklessly indifferent to the
legality of their actions or (2) that they wereheit too incompetent to exercise
the powers entrusted to them or grossly negligenthe discharge of their
duties. The second alternative is a defence esedem other contexts as “I
did not act in bad faith or dishonestly, but | wasy foolish”.

iv) Mr Poole submitted on behalf of the Home Secretiaay it was quite possible
that incompetence and negligence, in contradistindd reckless indifference
to legality, could well explain the actions of thiicials. Although that is not
an easy submission for a Home Secretary to makeespect of his own
Department’s competence in 2006, it is one thatépt.

V) On the evidence manifest and unsupervised incompet® the Immigration
Directorate is the possible explanation of Mr Musisarbitrary detention to
the alternative of reckless indifference to legalithree examples will suffice.
First, in paragrap8 above | referred to the fact that Mr Muuse hadbeen
given five days in which to appeal; the judge safidhis: “The writer of the
letter was either unaware of that or chose to dak it. ... Such a letter
hardly instils confidence that the affairs of detss are in competent and
reliable hands.” Second, in relation to submissiahout documents relating
to the identity of the person with whom the Homdicef alleged Mr Muuse
had been confused, the judge was not satisfiedtleae documents had been
manufactured as opposed to being the result ompetence. Third, as | have
set out in paragraph8 above, the judge set out his overall conclusmnghe
conduct of the Home Office; although he condemrssl ¢onduct as “an
appalling indictment” of the way in which the Hor@4fice operated and that
it reflected an indifference to doing justice, hal dot find a reckless
indifference to legality.
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(i)

62.
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64.

As it is not possible in my view to infer that thelge found that the officials had
acted with reckless indifference to legality, thielge’s decision that there had been
misfeasance in public office cannot be upheld.

The finding that an award of exemplary damageshould be made

The judge’s decision

The judge, after noting that the Home Secretaryepted that an award of basic
compensatory damages should be made, considestdthfe award of aggravated
damages. He based his approach on the law asitsiet Thompson v Commissioner
of the Police for the Metropoligl998] QB 498 where Lord Woolf MR made clear
that although there could be a penal element inathard of aggravated damages,
these were primarily to be awarded to compensat@intiff for injury to his proper
pride and dignity and the consequences of his bémgiliated or where those
responsible had acted in a high handed insultingalicious manner.

The judge then considered the effect on Mr Muusthefdetention and in particular
his concern about what was to happen to him anéegnas to whether he would be
deported to Somalia. That concern would have aszd the longer he was detained
and been increased by the events in November ameéniler 2006 until he was
released. The judge took into account his famitgumnstances and the effect of
prison on him, given the fact he had already beeprison in the UK. He considered
a number of cases on the quantum of basic damagdal$e imprisonment and the
decision of Kenneth Parker QC (as he then waB(B) v SSH}2008] EWHC 3189
where aggravated damages were awarded. The jusigduded that his decision on
the amount should be expressed as an award of dasx@ages of £20,000 and
aggravated damages of £7,500, so that it was hettirstood.

He then turned to the award of exemplary damaggsndollowing what Lord Woolf
MR had said inThompsorat page 516:

“(12) Finally the jury should be told in a case whexemplary
damages are claimed and the judge considers tleat fis
evidence to support such a claim, that thoughniotsnormally
possible to award damages with the object of pumiskthe
defendant, exceptionally this is possible whereehes been
conduct, including oppressive or arbitrary behawjidny police
officers which deserves the exceptional remedyxainelary
damages. It should be explained to the jury:ifa} if the jury
are awarding aggravated damages these damagesavii
already provided compensation for the injury sufteby the
plaintiff as a result of the oppressive and inggltbehaviour of
the police officer and, inevitably, a measure ohipbment
from the defendant's point of view; (b) that exeanpldamages
should be awarded if, but only if, they consideatthhe
compensation awarded by way of basic and aggravated
damages is in the circumstances an inadequatehpoaig for
the defendants; (c) that an award of exemplary desias in
effect a windfall for the plaintiff and, where dages will be
payable out of police funds, the sum awarded maty b&o
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available to be expended by the police in a wayctwhvould
benefit the public (this guidance would not be appiate if the
claim were to be met by insurers); (d) that the suvarded by
way of exemplary damages should be sufficient toknhbe
jury's disapproval of the oppressive or arbitraghdviour but
should be no more than is required for this purpose

The judge expressed the view that the conductasfelacting for the Home Secretary
had been so bad that it was worthy of punishmétdwever, appreciating that there
would be an inevitable overlap in the factors,dwktcare to avoid this.

He concluded at paragraph 117:

“But what makes the Claimant's imprisonment far eneerious
than the more usual case, which itself is serioumigh, is the
high handed and oppressive way in which it was ol

initiated but maintained for such a long time inmgete
disregard of laid down procedures. The decisioimntprison
him, keeping him in custody without good cause addquate
explanation, disregard of the concerns | am satisthe
expressed to prison officers, acceleration of legaodtation in
early November, when his nationality could easiavé been
confirmed from the outset, not publicly acknowleudgihis
nationality until 11th December and then not emsyrhis
immediate release were individually and cumulativétigh

handed” and “oppressive”. These factors, in mygmdnt
justify a significant punitive award.”

The submission of the Home Secretary

It was accepted on behalf of the Home Secretary ttiexre did not need to be a
finding of misfeasance in public office before amaad could be made, as it was
common ground that it was “oppressive, arbitraryuoiconstitutional action by
servants of the government” which were the cond#ifor such an award, as made
clear by Lord Devlin irRookes v Barnar{ll964] 1 AC 1129 at 1226.

It was contended on behalf of the Home Secretaay lb award should have been
made, as an award in respect of the oppressivitaaybor unconstitutional conduct
of government officials should only be made whére tonduct was outrageous and
disclosed malice, fraud, insolence, cruelty or like. It was submitted that Dr
Harvey McGregor QC was right in his view to thi$eet expressed at paragraph 11-
019 of his workDamageg19™ edition).

(i) The requirement of oppressive, arbitrary araonstitutional conduct

69.

A number of authorities were cited as being helpfudetermining how Lord Devlin’s
summary of the legal position should be refineduding Holden v Chief Constable
of Lancashirg1987] QB 380 andB v South West Watgr993] QB 507. In the first
case, Puchas LJ considered that, although Lordiegled the words “oppressive,
arbitrary or unconstitutional” disjunctively, it wanot enough that the action be
simply unconstitutional; there had to be an impropse of “constitutional or
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executive power”. In the second, Sir Thomas BimghdR (at page 529) after
pointing out that Lord Devlin’s phrase ought nothe subject to minute textual
analysis as it was a judgment, not a statute, derel that there was no doubt what
Lord Devlin was talking about:

“It was gross misuse of power, involving tortiousnduct by
agents of the government”

Lord Devlin’s phrase “oppressive, arbitrary or unstitutional” must be read, as was
made clear by Lord Hutton irkKuddus v Chief Constable of Leicestershire
[2001]JUKHL 29,[2002] AC 122 at paragraph 89, in the light of Lardvlin’s further
view at page 1128:

“In a case in which exemplary damages are appriapraajury
should be directed that if, but only if, the sumieththey have
in mind to award as compensation (which may, ofseube a
sum aggravated by the way in which the defendasblkehaved
to the plaintiff) is inadequate to punish him fas loutrageous
conduct, to mark their disapproval of such conduntt to deter
him from repeating it, then it can award some |agysn.”

As Lord Hutton observed, the conduct had to beragéous” and to be such that it
called for exemplary damages to mark disapprovaldeter and to vindicate the
strength of the law.

In my view, the guidance given by Sir Thomas Bingh®IR and Lord Hutton is
sufficient. There is no need for this to be quedifby further looking for malice,
fraud, insolence cruelty or similar specific conducThere is no authority that
supports Dr McGregor’s view to this effect.

The unlawful imprisonment of Mr Muuse was artr@ageous exercise of arbitrary
executive power.

There are a number of factors that show that thewfal imprisonment of Mr Muuse
in this case was not merely unconstitutional butadnitrary exercise of executive
power which was outrageous. It called for the awafrexemplary damages by way
of punishment, to deter and to vindicate the stitenfthe law.

The junior officials acted in an unconstitutionaldaarbitrary manner that resulted in
the imprisonment of Mr Muuse for over three monti$e outrageous nature of the
conduct is exhibited partly by the way in whichythesated Mr Muuse and ignored
his protests that he was Dutch, partly by the neshifncompetence in which they
acted throughout and partly by their failure toetdlke most elementary steps to check
his documents which they held:

) The actions of the junior officials who exercisdw tpower to imprison Mr
Muuse and keep him imprisoned cannot be explaimedny basis other than
that the officials were incompetent to exercisehspowers on the assumption
favourable to them (which | have made for the reasdready given) that they
were not recklessly indifferent to the legalitytbéir actions.
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They disobeyed the order of the court to releasdé/Muse for no reason.

They did not consider the conclusive evidence tiedgl as to his nationality —
his ID card and passport — and their other recofs.a Dutch national and a
citizen of the EU he could not, in the circumstamdee deported.

Even if they thought there was a power to depbegytmade no enquiries to
determine whether detention was necessary pendipgrtation. It was for

the Home Office to justify this, as no person sddug deprived of his liberty
without proper enquiry. No effort was made to asge that his wife and

family lived in the UK and no explanation has begaren for the failure to do

So.

No proper examination was made of the grounds épodation; his detention
was simply ordered without even the Notice of Datenbeing issued for over
a month. No explanation of this illegal and adoyract has been given.

They gave him no reasons in writing of his detentimtil 1 or 3 November
2006.

They threatened him with deportation to Somalia stade which they knew
was a failed state.

They failed to look at the evidence in their posgss even when it was
pointed out to them.

They failed to accord him the necessary time taapp

They did not revoke the Deportation Order when tveye sent copies of the
documents. This failure is again unexplained.telag, the officials detained
him for a further month without any possible jusation.

Although the judge found that his detention was tie result of racial

discrimination, he found that the detention to vahMr Muuse was subjected
was aggravated by racist remarks such as “lookoat you are an African”

and suggestions that he should go back to Africeatfment of this kind which
is calculated to degrade and humiliate is typidahtmuses which occur when
power is exercised by those who are not competesitércise that power.

S.3(8) of the Immigration Act 1971 provides

“When any question arises under this Act whether or
not a person is a British citizen, or is entitledany
exemption under this Act, it shall lie on the perso
asserting it to prove that he is.”

This section does not exempt the Home Office fromoving that the
imprisonment of a person is required — it simplaldevith proof of nationality.
Moreover, although paragraph 64.6 of the manualenalear that efforts may be
made to identify the individual’s identity and raatality, where a person is in
custody and his documents are held by the prisdhodties, the permissive
provisions of the manual are mandatory. Reliarase,the Home Secretary
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asserted in the further information provided to MNfiuuse during these
proceedings, on the provisions of s.3(8) in relatio a person whose documents
are held by the prison authorities has a Kafkaesmgein that they required Mr
Muuse to provide the documents they held.

However, though it is more than sufficient to ughohe decision of the judge to

award exemplary damages on the basis of this haglidd and outrageous arbitrary
conduct of the junior officials, it would not beirféo those officials to say nothing of

the system that allowed this to happen. That systas the responsibility of the

Home Secretary and his senior officials:

) The power to deprive someone of their liberty goaver that should only be
entrusted to those who are competent to exercesepibwer. The longer the
period that a person can be detained pursuantetgpdivers without judicial
authority, the more competent those exercisingpiheer need to be and the
greater the checks need to be to see that the peweeing properly and
lawfully exercised.

i) Although | accept that the manuals and the formsevpeepared to assist the
officials in exercising their powers lawfully, pragpng forms and manuals by
itself is not enough. There was no evidence thgbmae had examined the
competence of the officials given powers to impmiswithout judicial
authority. The facts strongly suggest that no afieany real seniority
exercised any supervision over them.

i) Indeed the system in place in the Immigration Doeate was such that the
officials led a Minister into making an unlawfuldsion to deport Mr Muuse
on the basis of a submission which was wholly defic The lack of
supervision is evident from the fact that it wgsi@or official who had power
to revoke the Order, he took a month to revoke Gnder and release Mr
Muuse and the Minister was never even told of thet he had made an
unlawful decision and the action taken to remedy it

The decision to make an award of exemplary damagssmoreover a good example
of the type of case referred to by Lord DevlinRookes v Barnarét page 1223
where its effect will servé'a valuable purpose in restraining the arbitraryd an
outrageous use of executive powerThere has been no Parliamentary or other
enquiry into Mr Muuse’s case. No Minister or senmwfficial has been held
accountable. We were not told of any internal tireo enquiry conducted by the
Permanent Secretary or Head of the Immigrationdborate (or as it now is the UK
Border Agency). The only way in which the miscoaidof the Home Office has been
exposed to public view and his rights vindicateldyghe action in the High Court.

We were told, in answer to a request we made,thigasuccessor to the Immigration
Directorate, the UK Border Agency, had sought tpriove its procedures by asking a
foreign prisoner to provide the Agency with any almentary evidence of nationality
he held, by interviewing the foreign prisoner andking enquires, if appropriate, of
the foreign embassy; if the nationality remainglispute, then the Agency sends the
prisoner a nationality status questionnaire anddmducts, with the assistance of an
interpreter, a foreign language test in the languaf the nationality which the
prisoner claims. In all, the officials sought tetermine nationality on the best
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evidence available. It is difficult, however, @eshow these improvements have done
anything to remedy the lack of competence of thed® make the day to day
decisions in respect of persons in the positiotMofMuuse or put in place proper
systems of control and supervision over their egerof powers to deprive persons of
their liberty.

Given the absence of Parliamentary accountabibity the arbitrary and unlawful
detention of Mr Muuse, the lack of any enquiry dimel paucity of the measures taken
by the Home Office to prevent a recurrence, itifBadlt to see how such arbitrary
conduct can be deterred in the future and the HOffiee made to improve the way
in which the power to imprison is exercised othamt by the court making an award
of exemplary damages. The making of such an aveard,ord Hutton observed in
Kuddus,also serves to vindicate the strength of the ldfurther demonstrates that
the award of punitive damages under the commorhksa real role in restraining the
arbitrary use of executive power and buttressing tiberties, given the way the
United Kingdom’s Parliamentary democracy in facti@es.

There is one further point. In the course of thbrsissions made on behalf of Mr
Muuse, the court’s attention was drawn to the H@weretary’s policy of according
anonymity to officials who deprived a person of litierty and declining to call them
as witnesses to explain their conduct. Arbitraggedtion by unidentified persons
who have been accorded the cloak of anonymity amdunity from explanation of
their unlawful conduct could be considered a furfaetor in stigmatising the conduct
as outrageous. However, | have not found it necgssaonsider this. First, although
an attempt was made to redact the names on sonuendats, this was not done on
all. It was therefore possible to identify, withet aid of the computer records
provided by the Home Office, the officials who hexted in an arbitrary and unlawful
manner. Second, it can be inferred that therernwasxplanation that could be given
for their conduct, as the only explanation tendeved characterised by the judge, as
set out at paragrapt®, as “assertion, not substance”.

Nonetheless, it is difficult to understand the pplof attempting to give officials

anonymity and of exempting them from giving an exgition, as those who make
decisions that deprive a person of his liberty &houwot be permitted to claim

anonymity and be shielded from explaining theirdwst to a court. It is moreover
difficult to see how such a policy is consistenthathe rule of law in a democracy.

The amount of the award for exemplary damages

As | have set out at paragrapii above, the judge awarded £27,500. He did so
following the guidance given by Lord Woolf irhompsonat p 516:

“(13) Where exemplary damages are appropriate taey
unlikely to be less than £5,000. Otherwise the ¢aprobably
not one which justifies an award of exemplary dagsagt all.

In this class of action the conduct must be pddrty

deserving of condemnation for an award of as mgci2&,000
to be justified and the figure of £50,000 shouldrégarded as
the absolute maximum, involving directly officer§ at least
the rank of superintendent.”
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As the judge pointed out these figures as adjuiedflation are £6,800, £34,000
and £68,000 respectively.

The three conditions for assessing the award afnel@y damages were made clear
by Lord Devlin at pages 1227-8 — the person clagriad to be the victim of the

punishable behaviour, restraint must be exercisetheé making of the award and
regard had to be paid to the means of the defendant

It could not be disputed that these conditions waet (on the assumption that an
award was appropriate). It was, however, contertdatithe amount was excessive;
the findings of fact did not support an award a& thid-point of the range suggested
in Thompson.

| cannot accept this submission. The judge cdgefpproached the question of
guantum. The conduct was an arbitrary abuse afutixe power which can readily
be characterised as outrageous. It could havaedean award at the mid-point of the
range suggested ithompsonbut the judge made an award a little below thairgg
As an amount, £27,500 is miniscule in the contdxthe Home Office budget, but
such an award was needed to stigmatise the comdutte officials at the Home
Office as an outrageous and arbitrary exercisexetw@ive power for the reasons |
have given.

Conclusion

85.

Although | would allow the appeal in relation teetjudge’s decision on misfeasance
in public office, | would dismiss the appeal on #weard of exemplary damages.

Sir Scott Baker:

86.

| entirely agree with the conclusions of Thomasandl his careful analysis of the

issues. It might be said that the Secretary dieStafortunate that the finding against
his Department must be of incompetence and negl@emather than reckless

indifference to legality. Be that as it may, ittcsbe hoped that the worrying issues
raised by this case have been or will be addresNething less is acceptable in a true
democracy.

The Chancellor of the High Court:

87.

| too agree with the conclusions of Thomas LJ asddasons for them. | agree also
with the comments of Sir Scott Baker. The circuanses indicated in the judgment
of Thomas LJ demand, in my view, urgent investmatand action by the Secretary
of State.



