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Lord Justice Neuberger :

1.

This appeal, which has been conspicuously welledgan both sides, highlights the
very difficult task faced by Immigration Judges whibey are called upon to make
findings of fact, in circumstances where thereasdirect factual evidence other than
that given by the appellant himself, and a lackbatkground information or of

general experience upon which the Judges can sedbly The appeal also throws
sharply into focus the difficult question of whens appropriate for this court, which
can only interfere with a decision of an Immigratidudge or the Asylum and

Immigration Tribunal (“the Tribunal”) on a point ¢éw, to remit a decision which

ultimately turns on questions of fact.

The procedural history

2.

The appellant, whom | shall refer to as HK, is anmher of the Temne tribe and a
citizen of Sierra Leone, where he was born somge22s ago. On 10 May 2002, he
left that country and arrived in the United Kingdowhere he claimed asylum five or
six days later.

That asylum application has taken a somewhat tostiamd lengthy course. Having
been interviewed on behalf of the Secretary ofeStat 24 June, HK was refused
asylum and he was ordered to be removed to Siewad. His appeal was dismissed
by an Adjudicator on 4 February 2003, but that sileal was remitted by the Tribunal
on 17 October 2003. A decision by a fresh Adjudicatn 26 February 2004 again
resulted in HK’s appeal being dismissed, but thatisilon was also remitted by the
Tribunal on 9 February 2005.

On 10 May 2005, the third hearing of HK’s appealkiglace before the Tribunal,
consisting of Mr A L McGeachy and Mr J F McMahorhat hearing resulted yet
again in a dismissal on 29 June 2005, against wkheh Tribunal refused HK
permission to appeal on 27 July 2005. However, BegodJ and | gave him
permission to appeal to this court on 13 Decemb8b2

The evidence of HK

5.

HK’s evidence was given, in the usual way, pargyréference to answers he gave to
the Secretary of State on his asylum applicaticartly in the form of written
statements and partly orally. | begin by setting that part of his evidence which is
not in dispute.

HK was born and brought up in Kambia in northweasti@ Leone. His father was, to
use his words, “a political man” who worked in soroagpacity in or with the
government for five or six years from 1977. In 198Ren the government fell from
power, his father became a businessman. In 19%®lsreattacked Kambia, and
invaded the family home. HK’s mother was killedeoof his sisters was raped, and
his father and another of his sisters disappe&t&dhimself was injected with drugs,
ill treated in other ways, and forced to join teéels with another sister.

After three or four years, HK and his sister wegkeaised and returned home, where
they were looked after by a neighbour. In late 19@8arly 1999, HK joined a
football team in Freetown where he lived with theach. However, when rebels
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10.

11.

entered Freetown on 6 January 1999, he escapecttamded to his village where he
remained for some five weeks. The village was k#dagain, and he spent the next
two or so years as a refugee with Guinean sold#art from one month temporarily
back in his village). He returned to his villagetaé beginning of 2002, and lived
there for just over a year. In February 2002, hatwe Bo district in the south of the
country, which he said was some seven or eightshgamrney away. He went there
as he believed that it had a football team, whiethbped to be able to join.

At this point, HK’s evidence becomes controversvdhile in Bo district, he said he
was attacked by a group of young men of the Mente.tHe said that they were in
their twenties, and that they targeted him becafises father, whom they described
as a “greedy man”, “stupid” and “foolish”. HK’s @l@énce suggested that they knew
of his father’s involvement in politics under a yimus regime; and that they realised
that he was his father’'s son because his surnars@m@mmon.

HK said these members of the Mende tribe took Imitm ihe bush where they walked
for two days. They stopped at a point where hecadtsome bones on the ground. He
also noticed three leaves in a curious formatiame 6f the men, he said, then cut him
three times on the left side of his chest, andattereed to cut his throat. He said that
the men then dug a hole “and forced me to put mjspmto the hole. There were
poisonous ants crawling all over the place andstaned many bites”. He said that
the men then sang a song saying that he was goijeinttheir society, known as the
Wunde, which he believed was a group which tereoristhers.

According to HK, he was then left alone in the btisd up for some ten hours. At the
end of that time, he says that a man came andciwidn the Temne language that the
members of the Mende tribe intended to kill himaasacrifice, but that he would help
HK to escape by loosening his bonds. He did so, MKdsays that he then took
several weeks to return to his village throughlibsh. At his village, he hid the scars
on his chest because, he said, if they were disedyéis life would be “in extreme

danger”. He said that if he was “caught by memiwdrthe Wunde”, “they would
know from the scars on my chest | was not a fulinber and that | had escaped”.

HK went on to say that he got in touch with a fdecalled Amadu, to whom he

explained that “I was very afraid of the Wundeand he confirmed that | had every
reason to be afraid”. Amadu, he said, told him th@tcould not remain in Sierra
Leone and, with his assistance, HK got near Lungp@t, where he met an old

friend of his father’'s, Mr Kamara, to whom he “eaipled that | was committed to the
Wunde society people and that they were lookingnief. He said that Mr Kamara

told him that he was “in a very dangerous situdtitmit that he could not stay with

Mr Kamara because, if he was discovered, Mr Kamsafhusiness would be in

danger”; HK also said that Mr Kamara told him that should escape from Sierra
Leone, and that Mr Kamara helped him to obtain sspart, as a result of which he
boarded a plane to the United Kingdom on 10 May2200

The expert evidence

12.

Apart from evidence from HK himself, the Tribunadhwritten evidence in the form
of fairly detailed reports from a number of people.
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14.

15.

16.

17.

18.

First, there was a report from Professor Melissacheof the University of Sussex,
who has a doctorate “based on two years of fieltckwesearch in Sierra Leone in the
late 1980s”, and who made subsequent visits to ¢bahtry during the following
decade. She said that she remained in close toitbhwhkat was going on in that
country while working in neighbouring Guinea. Slmnsidered herself “well placed
to comment on [HK’s] appeal” and it is notewortlinat one of her books, published
in 1994, refers to the Mende in its title.

She explained that the Wunde are one of a numbsgarét societies in Sierra Leone,
and that they “control particular spirits which yhdeploy in rituals” including
“initiation rituals held in special parts of the dhti. She went on to explain that
“virtually all Mende boys and girls are initiatedds well as people who aspire to
posts in the Sierra Leone government and admitistraShe also said that the power
of such societies is “deeply respected and feai®l. explained that little was known
about “precise events and activities except byehelso had been initiated” because
“Initiates are under strict orders not to revealatvthey saw in the bush at pain of
death”.

She went on to say that the location of the indratlescribed by HK and the warning
sign of “three leaves on a path” were consistenth wier understanding and
experience. As to the person who helped HK esctyeeevidence that he spoke
Temne was, she thought, not unlikely, becauseBiharea... is close to the northern
border where Mende country shades into Temne cguantd, as | know from living
there, it is common to encounter people with onemaof each or who speak both
languages”. She went on to say that HK’s evidertleat‘he saw skulls and body parts
in the bush” was consistent with the reputatiomhef Wunde “for performing human
sacrifices and for using body parts in a varietyitoials”. She thought the three leaves
HK said he saw on the path were consistent wittsitpes used by the Wunde.

While she could not say anything useful about HKimg to place his penis in a hole,
Professor Leach could “confirm that biting ants dndang been a stock in trade form
of torture and punishment among Mende people”. @/Bhe could not “comment
authoritatively on the precise scarification”, Rrsgor Leach thought that the
suggestion that the three scars on the left siddkd$ chest resulted from a Wunde
initiation ceremony was “entirely plausible”.

Professor Leach went on to “opine that scars onlpme side would mark [HK] out
as someone who had escaped halfway through aatimitiritual”. She described this
as “a very problematic position” because “Wundeieggcmembers — and possibly
other Mende men — would view him as a threat tarthmerests. They would
probably be keen to re-capture him either to séelmen or to complete the initiation
process.” She was sceptical about HK being pradettecause most “officials such as
police officers... are afraid of the Wunde societyd & my opinion resist becoming
involved.” She explained that “high ranking natibpaliticians and other important
people [in Sierra Leone] are Wunde members”. Ske shid that as “a single young
man with no family connections”, HK’s “family ciromstances thus enhance his
vulnerability.”

In a subsequent report, Professor Leach describ€d tlaims as plausible”. She
also said that, while she could not “say with autiga. exactly what would happen
should he be recaptured by [members of the Wurd#g, believe that he would be
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20.

21.

22.

right to live in a state of fear and uncertaintyranh one of the powerful and secretive
cultural and political groups in the upper Guingh segion.”

HK’s advisers sought further evidence from anothgrert on the area, a Mr Reginald
Cline-Cole, on the issue of the Wunde (as oppos@hbther secret society) being the
likely source of the scars on HK’s chest. Mr Cli@ele was unable to be of much
assistance, although the emails exchanged withwi@re before the Tribunal.

There were also some medical reports. First, thvaeea report from Dr Alec Frank, a
general practitioner who had additional training psychological medicine. He
referred to HK’s experiences as being “horrificome could imagine”, and described
him as suffering from Post Traumatic Stress DisoftleTSD”], whose symptoms
will remain severe for the next two to three yearsssibly longer”. Dr Frank also
considered HK’s age, because at one of the ednkarings, HK had not been
believed on this subject (wrongly as it transpiredj Frank considered that HK
“represented an above average risk of suicidefew based on very wide experience
during a professional life of 40 years”. He refdrte scars on HK’s genitals, which
he said “categorically” were not attributable tonyasexually transmitted condition”
and were “compatible with and highly consistenthwihultiple small insect bites
which became infected.” Dr Frank also said that Bifered from paranoia and
hallucinations which were “symptoms often found®TSD] of significant severity”.

Dr Groszer, who trained in radiology and PsychiatryBerlin, and is a specialist
registrar in psychiatry, also prepared a repokelDr Frank, Dr Groszer set out HK’s
history and experiences as relayed to him by HKGBrszer also explained that HK
“exhibits episodes of repeated reliving of his pmatimas in the form of intrusive
memories (flashbacks) and nightmares” and thatrédsslted in depression from time
to time, PTSD and erectile dysfunction. Dr Grosailso confirmed that the scars on
HK’s penis did not appear to result from a sexualtguired infection” and were
“consistent with his account of the origin of thesars”.

Dr Groszer explained that he was first introducedK by a Mrs Levy, whom he
observed carrying out an exercise called eye momentesensitisation and
reprocessing (“EMDR”). Observing this, Dr Groszeaids that “while recalling
memories of his abduction and torture by the Wusalgety, [HK] was experiencing
great distress and anxiety, began to tremble $igirid was tearful whilst overall
remaining quiet.” He said that there was no evidefnom these tests that the story
was made up or imagined — a particularly signifigamint as an Adjudicator who had
heard one of the two earlier appeals had conclutlat the story resulted from
hallucination.

The issues and the proper approach

23.

The basis of HK’s application for asylum was, otise, that he feared persecution in
Sierra Leone by members of the Wunde society aswtrof his partial initiation and
subsequent escape. (He also claimed the righayoost the basis that his removal to
Sierra Leone would breach his rights under Arti8leand/or 8 of the European
Convention on Human Rights, a point | shall deahworiefly at the end of this
judgment). His asylum claim was rejected on twoasate grounds by the Tribunal.
First, they did not believe that part of his eviderconcerning his experiences in
Sierra Leone in February and March 2002, whichviehsummarised in paragraphs 8
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25.

26.

27.

to 11 above. Secondly, they concluded that, eveahaf evidence was correct, HK
could live in Kambia, his home town, in such a veaycould reasonably be expected
to ensure that he was not in any danger in anyteven

Before considering these findings in any detaik ttight to observe that each of these
two reasons for dismissing HK’s appeal involved mgKindings of primary fact or
the drawing of inferences from such findings. T¢wsirt can normally be expected to
refuse to interfere with such conclusions. Inddadappeals from the Asylum and
Immigration Appeal Tribunal this court is normalpyecluded from interfering with
such conclusions. As pointed out by Ms Grange dralbef the Secretary of State,
the jurisdiction of this court to interfere withdecision of the Tribunal is limited to
cases where we are satisfied that the Tribunal raadsror of law, and that that error
of law resulted in a decision which should not dtan

However, as she rightly accepted, this does nonmeacannot quash the decision of
the Tribunal in this case, merely because it ingdlfindings of fact and the drawing
of inferences from those findings. Thus,Hnr-v- Secretary of Stafg004] QB 1044,
Carnwath LJ, giving the judgment of this court,dsai paragraph 66 that “a mistake
of fact giving rise to unfairness is a separatedhefachallenge in an appeal on a point
of law”, albeit subject to certain conditions whicl then enumerated.

Perverseness in connection with a finding of facam aspect of mistake of law. In
that connection, Ms Grange helpfully referred taatnBrooke LJ said when giving the
judgement of this court iR(Iran) —v- Secretary of Stafg005] EWCA Civ 982, at
paragraph 11:

“It is well known that “perversity” represents aryehigh

hurdle. InMiftari v SSHD[2005] EWCA Civ 481, the whole
court agreed that the word meant what it said: @&swa
demanding concept. The majority of the court (Keemd

Maurice Kay LJJ) said that it embraced decisiorst there

irrational or unreasonable in th&ednesburysense (even if
there was no wilful or conscious departure from rigonal),

but it also included a finding of fact that was Who
unsupported by the evidence, provided always thatwas a
finding as to a material matter.”

The difficulty of the fact-finding exercise is parlarly acute in asylum cases, as has
been said on more than one occasion in this cosge-for instanc&heisari —v-
Secretary of Stat004] EWCA Civ 1854 at paragraphs 10 and 12 gell&y LJ and
at paragraphs 20 and 21 per Pill LJ. The standardranf to be applied for the
purpose of assessing the appellant’s fear of petisecis low. The choice is not
normally which of two parties to believe, but whatlor not to believe the appellant.
Relatively unusually for an English Judge, an Inmaign Judge has an almost
inquisitorial function, although he has none of teeidence-gathering or other
investigatory powers of an inquisitorial Judge. fTisaa particularly acute problem in
cases where the evidence is pretty unsatisfactogxient, quality and presentation,
which is particularly true of asylum cases. Thatesmally through nobody’s fault: it
is the nature of the beast.
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29.

30.

Further, in many asylum cases, some, even mosheoéppellant’'s story may seem
inherently unlikely but that does not mean thaisiuntrue. The ingredients of the
story, and the story as a whole, have to be coresidagainst the available country
evidence and reliable expert evidence, and otheilita factors, such as consistency
with what the appellant has said before, and wikieiofactual evidence (where there
is any).

Inherent probability, which may be helpful in madgmestic cases, can be a
dangerous, even a wholly inappropriate, factoetg on in some asylum cases. Much
of the evidence will be referable to societies watistoms and circumstances which
are very different from those of which the membarshe fact-finding tribunal have
any (even second-hand) experience. Indeed, itkeylithat the country which an
asylum-seeker has left will be suffering from ttwet of problems and dislocations
with which the overwhelming majority of residents this country will be wholly
unfamiliar. The point is well made iHathaway on Law of Refugee Stafi991) at
page 81:

“In assessing the general human rights informatibegision-makers must
constantly be on guard to avoid implicitly rechaeaizing the nature of the
risk based on their own perceptions of reasonghilit

Inherent improbability in the context of asylum esisvas discussed at some length by
Lord Brodie inAwala —v- Secretary of Staf2005] CSOH 73. At paragraph 22, he
pointed out that it was “not proper to reject aplagant's accounmerelyon the basis
that it is not credible or not plausible. To sawttlan applicant’'s account is not
credible is to state a conclusion” (emphasis addad)paragraph 24, he said that
rejection of a story on grounds of implausibilityist be done “on reasonably drawn
inferences and not simply on conjecture or speicuitatHe went on to emphasise, as
did Pill LJ inGhaisari the entitlement of the fact-finder to rely “orsltommon sense
and his ability, as a practical and informed personidentify what is or is not
plausible”. However, he accepted that “there wdldases where actions which may
appear implausible if judged by...Scottish standantéght be plausible when
considered within the context of the applicant’'siagband cultural background”.

The Tribunal’s rejection of HK's evidence

31.

32.

With that in mind, | turn to the reasoning of theblinal on the first issue upon which

they dismissed HK’s appeal, namely their rejectobrinis controversial evidence. In

that connection, their reasons for disbelieving laima contained in paragraphs 49 to
56 of their careful decision. With the assistanteaunsel in this case, it is, | think,

possible to identify the various reasons withoudtig those paragraphs in full.

The Tribunal’s reasons for disbelieving HK’s stonay be summarised as follows:

)] “People in Bo were likely to be members of the Metibe but it seems there
IS no reason why they should have recognised [HK]alone who his father
was;... his father had not been involved in polifios 20 years... [HK] had
lived in Kambia which is 8 hours journey from Bdiet men who had
kidnapped him were aged between 20 and 307,
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34.

35.

i) “[T]here is nothing to back up [HK’s] assertion thhis surname] is such an
usual name that... he would have been though ofsafathier’'s son”;

1)) “There is nothing in Professor Leach’s report tdicgate why the Wunde
would want to initiate a member of the Temne tribér. Leach refers to
initiation of Mende boys and girls — not the iniike of strangers”;

iv) Although Dr. Groszer referred to marks on HK’'s enhe could not
“corroborate the ... story that he was made to liwrdand with his penis in a
hole, and it is difficult to understand how thatescise could have been
physically undertaken”;

V) Although HK had three scars on his chest, there mabking to back up his
claim that they “related to an initiation ceremomgo the Wunde”, and
although there were many groups in Sierra Leonehvhbise scarring, there
was no evidence to show that the scarring wasaypicthe Wunde;

Vi) It was “not... credible that, if [HK] had been takésr a forcible initiation
ceremony he would have so easily been alloweddapes;

vii)  Although Professor Leach had “some considerablewledge about the
Mende”, “much of her report is based on speculdtishe knew “little about
Wunde initiation ceremonies”, and indeed she pdirgat that “it would be
virtually impossible — not to say unethical — totab detailed reports from
Wunde members”;

vii)  The evidence of Dr. Frank and Dr Groszer was ndpftle because they
assumed that HK’s story was true and were notposation either to support
or to challenge it.

It must be acknowledged that the Tribunal in thasecwas faced with a peculiarly
difficult task — as may be evidenced by the faeit ttihere have been two previous
hearings of HK’s appeal, both of which had resultetlawed decisions. Even by the
standards of asylum-seekers’ stories, HK’'s allegageriences in February and
March 2002 are unusual and remarkable, and theyotl@ppear to be borne on by
any general country material. This can fairly b&l 4a cause this court to be even
more reluctant that it otherwise would be to irgesfwith the Tribunal’s decision of
fact. However, the Tribunal has, quite rightly, gits reasons for not believing HK'’s
evidence, and it is incumbent on us to see whehose reasons bear analysis.

Reason (i) strikes me as weak, at least in thenalbsef some evidence as to HK’s
father’s role in the government between 1977 argR1%hich it would presumably

have been open to the Secretary of State to prodtusequite conceivable that he had
functions which rendered him notorious and unpapimsSierra Leone generally, or
among the Mende in particular, twenty years later.

Reason (ii) seems to me to be misconceived. If Hid kis surname was unusual, it
was not open to the Tribunal to reject that evigewtthout any factual basis for so
doing. The rejection of that part of HK’'s evideness, as | see it, based on
“conjecture or speculation”, to quote Lord Brodied that is impermissible.
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38.

39.

40.

41.

Reason (iii) is good as far as it goes, but thahas very far, in my judgment.
Professor Leach did indeed say that Wunde childrehsome influential people were
initiated by the Wunde, and she said nothing albordible initiation of others, for
instance as a preparation for human sacrificewfuch she did say the Wunde had a
reputation. However, in her fairly long report, skaid nothing to contradict the
notion that this might happen. On the contrary; shecifically described HK’s story
as “plausible” and emphasised the limited informatavailable about the Wunde.

Reason (iv) is, | think, unjustified. The fact th# had scarring on his penis (and, as
Jacob LJ said in argument, only on his penis), lviwas consistent with his story, is

fairly striking. Further, without condescendingdetails, it does not seem to me that
there is anything in the Tribunal’s point thatgtdifficult to envisage how a group of

young men could have got HK, who was trussed upetime, to lie in such a way

that his penis was in a hole which they had dug.

Reason (v) is also unimpressive, in my view. Thierao reason for thinking that a
group other than the Wunde inflicted the woundsclwmow manifest themselves as
the three scars on HK’s chest. He said it was &fteby Wunde members, and he was
in the right part of the country to encounter théweither Professor Leach nor Mr
Cline-Cole suggested that the scars did not resulthe way HK described.
Realistically, one could not have expected HK todpice confirmatory evidence. To
reject HK'’s story partly because there was no iedeent evidence that his scarring
was typical of the Wunde, when there was no evidéaaoubt it, was as unjustified
as the Tribunal's unsubstantiated rejection of dwglence that his surname was
unusual.

Reason (vi) is more defensible, and it was, in minion, capable of being a valid
reason for doubting HK’s story. However, | doubattht is a point which would
weigh with every tribunal. The way in which HK salys managed to escape is not
self-evidently absurd, let alone inconsistent vaitty other evidence. The idea that one
of his captors might take pity on him is not inhghg improbable, though it could
fairly be characterised as a stroke of luck. Thigomoof a Temne speaker helping him
was thought to be credible by Professor Leachhferéason she gave.

| am not impressed with reason (vii). While Protesiseach’s evidence was limited,
particularly in terms of hard confirmatory fact,vitas not appropriate to dismiss it
completely. In some cases (maybe particularly imesoasylum cases), expert
evidence can undoubtedly be rejected as wholly lpfile either because of its

contents or because of the expert. Of course, thghivto be given to such evidence
is very much for the fact-finding tribunal. It i$sa right to say that, in their decision,
the Tribunal did identify many of the features ofofessor Leach’s evidence
identified in paragraphs 13 to 18 above, but cataiuthat her “comments [were] not
of assistance”.

However, the claim depended on the overall plalisitof HK’s story, and there was
no helpful evidence other than his testimony arat tf the country and medical
experts. Professor Leach was an undoubtedly releqrert, and she produced what
appears to have been a full, balanced, and informreedrt, which, on a fair reading
supported HK’s story, albeit to a limited extemtparticular, to my mind, it supported
some aspects of his evidence which might otherWveasee seemed dubious (e.g. the
existence of the Wunde, the initiation in the bukle, scarring on the chest, the use of
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biting ants, the presence of body parts and treaeels on the path, the presence of a
Temne speaker). It is only fair to add that thdtinal was right to say that there were
other aspects of his story (e.g. the involuntaityation of a non-Wende, the insertion
of HK’s penis in the hole in the ground, the ciratances of his escape) which were
not specifically supported by anything in Profesdarach’s evidence, but, as
mentioned, she did describe the story generaltplasisible”.

All in all, it does not appear to me that it wapeagpriate to reject Professor Leach’s
evidence as “not of assistance”, because her apnim specific aspects of HK’s
evidence of which she had no direct knowledge wearenalytical assertions” or
“mere speculation”, as the Tribunal did. First,rthevere specific aspects of HK’s
story, which might otherwise have seemed far-fetctend appropriate to reject,
which were supported by Professor Leach’s evideBeeondly, the description of her
views on other aspects of HK’s evidence as “unditalyassertions” is unreasonably
pejorative, and the description as “speculationuighelpful. She was plainly an
expert, with plenty of experience in the field, dret views, even on those aspects of
HK'’s evidence of which she honestly admitted she ta knowledge, were based on
that expertise and experience. Of course, the mabwas not bound to accept her
evidence or to hold that it ultimately validated distory. However, to dismiss her
views as “not of assistance” appears to me toroglgiwrong.

Reason (viii) is similarly unsatisfactory. The $taiK told the two doctors was

consistent with that which he told the Tribunal.t Bugoes further than that. The

Tribunal were unimpressed with the views of the tleators that the marks on HK’s

penis were consistent with his story. However, thesual existence of such non-
venereal scars on (and only on) that organ, coupdtld the absence of any other
explanation, was, as mentioned, plainly significaithough, it should be emphasised,
not by any means necessarily decisive. Very prgbablless significance, but not

irrelevant, the medical evidence on the cause efsttarring on his chest was also
consistent with HK’s story.

The mental difficulties suffered by HK, as discubsy the doctors, were consistent
with his case. Dr Groszer’s conclusion, as a resiutiis observation of Mrs Levy’s
EMDR test, that HK’s story was true, is also ofl mapport to HK’s case. Of course,
as Chadwick LJ observed during the argument,titesTribunal, not the doctors, who
must ultimately decide whether or not the storytas be believed. However,
particularly in a case such as this, with the vemysual nature of the story and the
absence of much other corroborating or conflictawidence, that testimony should
not have been passed over without mention.

In the light of these views as to the reasons tlifeuhal gave for rejecting HK’s story,

| now turn to consider whether that rejection cametheless stand. Where a fact-
finding tribunal has decided to reject evidencedarumber of reasons, the mere fact
that some of those reasons do not bear analysistjf itself, enough to justify an
appellate court setting the decision aside. In sudase, the appellate court has to
decide whether it would be just to let the tribimalecision stand. That question will
normally be answered by considering whether onebeatolerably confident that the
tribunal’'s decision would have been the same orbses of the reasons which have
survived its scrutiny. In the present case, aglewstood it, both counsel accepted that
that was the right test, and that seems to me twiyect.
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47.

48.

49.

In this case, | am satisfied that one cannot béidemt that the Tribunal would have
rejected HK’s case on the basis of their reasonshwimave survived scrutiny in this
court. On the face of it, that would seem to betpreelf-evident from the discussion
in paragraphs 33 to 43 above. Of the eight reaswisnuch survives. Of course, as
Jacob LJ said in argument, the issue cannot bévesseimply by asking how many
of the Tribunal’s reasons survive. The issue hdsetaetermined partly by reference
to the probative value of those reasons, both solalke terms and by comparison
with the rejected reasons, and objectively, but alshjectively, in the sense of seeing
what weight the tribunal gave to the various reasbgave. The issue also has to be
determined bearing in mind the overall picture uddhg reasons which a tribunal
would have had, but which were not expressed. Aamgate would be the impression
made by a witness (a factor which is not, in mywyidnigh in the hierarchy of
cogency, especially in an asylum case which withmadly involve an appellant from
a very different cultural background from that loé tTribunal).

As | have said, not much of the Tribunal’s reasgrfor rejecting HK'’s evidence has
survived, either in terms of number of reasonsyare importantly, in overall terms.
HK’s advisers had gone to some effort to obtainlyfdull and apparently balanced
expert country evidence which was consistent with dtory, albeit only to some
extent. The medical evidence was similarly full dedpful to him, again (inevitably)
only to some extent. There were no specific itefhgvidence which contradicted
HK’s story and no positive inconsistencies in Hi€lgdence. In addition, HK’s story
had been consistent when related to the Secreteéyate, the two Adjudicators, the
two doctors, and the Tribunal. In the light of tedactors, it seems apparent that the
Tribunal’s decision on this issue cannot stand.

On the other hand, this court should, in principke,very reluctant to interfere with a
decision of a tribunal, which turns purely on factinference from fact. All the more
so where the decision is that of the Asylum and ignation Tribunal, whose fact-
finding function is so often peculiarly difficulind sensitive for the reasons discussed
in paragraphs 27 to 29 above. The same factordwgne rise to inherent difficulties
for the Tribunal can fairly be said to make it eadior a dishonest or misguided
appellant to mislead the Tribunal into acceptindpagus story. As Chadwick LJ
observed in argument, allowing this appeal couddlleo a perception that the more
unlikely an appellant’s story the harder it woukltb justify rejecting it as incredible.

| acknowledge the force of these points, but theyadt deter me from my conclusion
that the appeal must be allowed at least on tis¢ ifssue, namely the Tribunal's
rejection of HK'’s story. First, the points idengifi in the previous paragraph cannot
properly justify our refusing the appeal in thehtigof the analysis of the tribunal’s
reasons for disbelieving HK. In addition this isexry exceptional case, not merely in
the unusual nature of the appellant’s story, bsw & the consistency of his evidence,
the absence of any contradictory evidence, andupgort from country and medical
expert evidence. | would not go so far as to sugtied, on the evidence currently
available, the Tribunal could not have rejected si&fory, but, taken as a whole, the
reasons for which the story was rejected simplyhoaistand. Accordingly, subject to
the second issue, to which | now turn, | would\allbis appeal.

The Tribunal’s finding of no risk in any event
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Having rejected HK'’s story, the Tribunal very séhgiwent on to consider whether,
even if his story was true, he would be at riskefwas returned to Kambia. They
decided, for reasons given in paragraphs 58 araf 8fir decision, that he would not
be. Again, | shall set out their reasons by refeeein extracts from the decision.

The Tribunal’s reasons for finding no risk in arweet were as follows:

)] “[W]e see no reason why the Wunde would wish tdofel[HK] to Kambia
which is eight hours journey away”; “Professor U&acclaim that [the
Wunde] would view [HK] as a threat to their inteseand would probably be
keen to recapture him... is mere speculation”;

i) “[T]here is not a reasonable likelihood that he idobe recognised as the
person who had been picked up at night and detamie jungle”;

i) In answer to the point that his marks would give lway, “the scars on his
chest would be hidden by a shirt”;

iv) As for the claim that this would prevent him frodaying football, it was not
as if he had an established footballing careehat that was the only career
open to him, and anyway he could “disguise the mark his chest” or “take
steps to change these marks”.

Ms Grange submitted that these reasons can beaseganto two groups, and it is
only if both groups of reasons are unsatisfactbay HK’s appeal can succeed on this
second point. The first group, reasons (i) and (gJates to the Wunde’s lack of
interest in, and of information or knowledge abddkK. The second group, reasons
(i) and (iv), deal with the point that HK’s chestars would give him away. | accept
that the reasons could be divided up into two gsommpthis way, but | think there
could be a degree of overlap between them. Foanst it could be that the Wunde
would not be searching for HK or would not recognigs face, but that someone
seeing his scars would draw an inference which dv@aluse the Wunde to realise
who he was. Be that as it may, | turn to consitlerreasons of the Tribunal on this
alternative ground they had for dismissing HK’s eqp

Reason (i) suffers from a number of defects, invieyv. First, rather as on the first
issue, the Tribunal wrongly dismissed Professor ch&a evidence as “mere
speculation”, but this time without even referrbogany details of her testimony at all.
Given that there was no evidence other than thatikofon the point, some fuller
consideration of Professor Leach’s opinion wouldvehabeen appropriate. For
instance, although she said they were based indht of Sierra Leone, she referred
to the Wunde as having power and connections tiwautgthe country.

Secondly, on the assumption that HK was tellingttbth (which was the basis of this
part of the decision), the Tribunal ought to hasasidered and discussed the fact that
he had said that two other people in Sierra Ledmeadu and Mr Kamara, had
apparently taken the view that HK was seriouslyskt Yet no reference was made to
this aspect, despite the paucity of other evidesrcéhe topic. Thirdly, there was no
evidence, and (on the basis of what one would dx@mew the absence of any
suggestion to the contrary in their decision) thems no basis in terms of the
Tribunal's experience, which could have been invbleesupport reason (i).
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| find reason (ii) difficult to weigh. In a sensecan be said to be pure speculation. In
the absence of any evidence, or at any rate oeapsess findings, it is not possible to
assess either whether HK would have been memoiables appearance, or whether
his Mende captors would have had the opportunithaee his appearance fixed in
their memories as a result of two days walkinghi bush. On the other hand, bearing
in mind the very limited evidence available and thfficult task confronting the
Tribunal, it can fairly be said to be unrealisticdaunfair to rule this reason out. In my
view, the correct conclusion is that, in the ciraamces, it was open to the Tribunal
to rely on this reason, but significantly fullernsideration should have been given to
its factual basis.

| turn to reason (iii). The implications of a fimgdy that HK’s chest scars could be
hidden by a shirt also required careful consideratWhile the Tribunal pretty fully
considered the implications so far as footballirgswoncerned, they did not discuss
the other implications. Their decision that HK diot need to play football may seem
harsh to some people, but it was one which theufabwas entitled to reach for the
reasons they gave. However, no consideration wgsaraptly given to the
consequences of having to wear a shirt at all timgaiblic, and, possibly, on private
occasions. In public, it may be unreasonable t@eixpim to wear a shirt all the time,
bearing in mind that Sierra Leone can get very hahay well therefore be unfair to
expect him to wear a shirt, not least becausegifibes so, it may result in some
people having suspicions about what he has to mderivate, he may be placed in a
rather similar dilemma so far as intimate relatiops are concerned.

Finally, | turn to reason (iv). It seems to me thawould not have been appropriate
for the Tribunal to conclude that HK could submimbelf to plastic surgery to

remove or hide the scars, at least on the badiseoévidence before them. HK said,
not surprisingly, that he did not wish to subminkelf to further cutting. Particularly

in those circumstances (but probably even in tiseiate of that testimony), it is hard
to see how it could be right to hold that a persounld have surgery without knowing

how easily available, expensive, difficult, or iswge such surgery would be. As to
other means of masking the scars, there was simplgvidence before the Tribunal
as to how that could be achieved. | accept thatetlage many issues on which a
tribunal, and particularly the Asylum and ImmigaatiTribunal, has to do its best on
less than adequate evidence. However, the follovaestprs must be borne in mind
here. First, the question of whether and how omesadisfactorily mask scars on the
chest is not one on which common general knowlexgde specialised knowledge
gained by Immigration Judges can be expected to. I$srondly, the Secretary of
State was represented and had notice of the @dttherefore could have dealt with
it. Thirdly, the consequences of the reason bemjgsdtified could be severe, if this is
to be treated as a free-standing factor.

| therefore conclude that none of the four reagonéinding that HK would not be at
risk was fully satisfactory. However, that does netessarily mean that the appeal on
this second issue must be allowed. The reasons dpyehe Tribunal on this second
issue are rather less susceptible to criticism tise on the first issue. In these
circumstances, it seems to me appropriate to cenga whether, taken as a whole
the reasons can nonetheless stand, and, if nowlfejher, to the extent that the
reasons survive, the decision of the Tribunal wdnadde been the same.
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As to (a), it is important to bear in mind that flaet that a tribunal’s reason does not
appear to an appellate court to be wholly satisfgctin terms of its nature or its

expressed justification, certainly does not meat thshould be rejected, or even
treated as questionable. It is almost always pless$i criticise or improve on any

reason or other point made by a tribunal (or indm®gbne else). To expect perfection
in any decision, let alone in all aspects of a gleni, would be fatuous. All the more

so in the light of the many pressures and diffieglisuffered by many tribunals (and
none more so in this connection than the Asylumlamdigration Tribunal).

Nonetheless, these considerations cannot justifyuatuly indulgent attitude to
decisions of a tribunal, and, it may be said, palérly the Asylum and Immigration
Tribunal. It is simply wrong in principle to pernptainly defective decisions to stand
(unless of course they can be justified on otheuds). That is particularly true in an
asylum case such as this where the standard of gdow. Determinations such as
that in this case can have very serious conseqadncean appellant if they are not
soundly based. It is no exaggeration to say thatpme asylum cases, the life of the
appellant may hang on the decision. Like many goitlitis to some extent cuts both
ways, as it represents one of the many pressurdiseofiribunal, which an appellate
court should bear in mind.

In my judgment, on the facts of this case, Mr Ammsy has established that the
reasons given by the Tribunal for its decision ba second issue are sufficiently
defective to justify our concluding that his appshbuld be allowed, unless we are
satisfied that the decision would very probably éndneen the same on the basis of
those aspects of the reasons which survive. Tatpuluntly, there are simply too
many gaps in the analysis and reasoning neededigpod the conclusion the
Tribunal reached on the second issue. That mayxpkieed by the fact that the
decision on this issue may have been regarded éytibunal as something of an
afterthought or makeweight; it would be hard nosympathise with them if that was
the case.

| must go on to consider issue (b), i.e. whetherdécision can be upheld on the basis
of the Tribunal's reasoning that survives. Herel sisspect in many cases, a negative
answer to question (a) almost inevitably leads toegative answer to question (b).
None of the Tribunal’s four reasons, identifiecoeragraph 51 above, has survived in
a satisfactory state; if any one of them is toddeed on, it would require more careful
analysis and justification. | would therefore allthe appeal on the second issue as
well.

Conclusions and closing comments

63.

64.

Given that | consider that the appeal should bewatl on the two issues discussed
above (namely the rejection of HK’s story and timelihg that he would not be at risk

in any event), it follows that | would allow thipgeal. However, before concluding,

there are three points | should make.

First, the decision and reasoning in this caselghwat be interpreted as casting doubt
on, or diluting, the point made R (Iran)-v- Secretary of StamdE —v- Secretary of
State(and a number of other cases) about the difficudtymally faced by a projected
appeal against a decision of the Asylum and ImntigmaTribunal on issues of fact
(whether primary fact or inference from fact). Imst connection, is important to
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emphasise the very unusual nature of the factsigfchse. It is unnecessary to repeat
them, but they include the nature of the appelfasitdry, the absence of any evidence
to call it into question, the nature and extenttloé evidence in support, the
consistency of the appellant’s story, and the matir the reasons given by the
Tribunal. As Mr Armstrong put it, this is “an unwdwand extreme case”.

Secondly, the fact that we are setting aside tlesia of the Tribunal should not be
seen as an adverse criticism. The difficulties didog any tribunal required to decide
this case are plain, and arise from many of théofacdiscussed in the previous
paragraph. Indeed, they are apparent from the ah{sut admittedly not unique) fact
that two previous decisions on HK’s appeal havenlveenitted.

Thirdly, HK has also appealed against the rejectbrinis appeal by the Tribunal
based on Articles 3 and 8 of the Convention. Reedity, Mr Armstrong, while not
abandoning the argument, did not develop it oradlgll. In so far as the argument is
based on the risk of mistreatment if HK is returnieds substantially the same as the
second issue and the Article 3 appeal is to thineallowed. As to the appeal based
on Article 8, | hope it does no discourtesy to éingument simply to say that | agree
with what is in Ms Grange’s skeleton argument, ngntleat the Tribunal directed
themselves in accordance with the law and reacheshelusion which was plainly
open to them.

| would therefore allow HK’s asylum appeal (and hgpeal under Article 3 of the
Convention) and remit his appeal against the Sagyredf State’s refusal of asylum
(and leave to remain) for determination by a frésbunal.

Lord Justice Jacob

68.

| agree with the judgments of Chadwick and Neulrelkdéa.

Lord Justice Chadwick

69.

70.

71.

| agree that this matter must be remitted, oncénafar further determination on the
facts. |, too, have reached the conclusion thateaeons given by the tribunal for the
findings of fact which they have made are vulnegdblchallenge on the only ground
upon which this Court can properly interfere: tisatio say, that those reasons disclose
that the tribunal erred in law.

To my mind, the appeal illustrates — with unusuatity - the very difficult task faced
by decision makers in a case where the applicamisgain account of facts which, if
they occurred, took place in an environment whectinolly outside the experience of
the decision taker and in circumstances in whiehelis very little relevant in-country
material or expert evidence against which the applis account can be tested.

The striking features of the applicant’s accounthe present case is that there is no
evidence to contradict it; such in-country mateaad expert evidence as there is
tends to support it (or, at the least, is not irststent with it); the applicant has,
himself, been consistent throughout; and thereoidimding that the applicant has
shown himself otherwise to be an unreliable witness
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On analysis of the tribunal’'s reasoning, | am uadbl avoid the conclusion that the
applicant’s account has been rejected simply becthesfacts that he describes are so
unusual as to be thought unbelievable. But, as lastice Neuberger has pointed out,
that is not a safe basis upon which to reject thstence of facts which are said to
have occurred within an environment and culturecWhis so wholly outside the
experience of the decision maker as that in thegmtecase. There is simply no
yardstick against which the decision maker can wdsdther the facts are inherently
incredible or not. The tribunal’s failure to confitothat problem must lead to the
conclusion that they erred in law.

In that respect it is impossible, in my view, tddithat the tribunal’s conclusion that
the applicant would not be at risk if he were ttune is not infected by their rejection
of his factual account. If the applicant is tellithge truth about what happened to him,
the possibility that his fear of discovery by memsbef the Wunde sect, if he were to
return to his own part of the country, is well-fal@d cannot be dismissed. There is no
finding that he does not, himself, believe thawwild be at serious risk; nor that, if
he were identified as one who had witnessed (witikompleting) a secret initiation
ceremony, his life would not be in danger. Theunél was not in a position (on the
material before them) to conclude that the scarshenapplicant’s chest would not
mark him out to those who might be concerned tdegtathe secrets of the Wunde
initiation rites; and were not in a position to ctude that those scars could be
reliably concealed or disguised.

| would add this. The appeal was argued in thisrCeas it was below — as if it were
primarily an asylum appeal. The Secretary of Stizdenot suggest that the test to be
applied — in relation to the need to be satisfisdtre risk of serious harm if the
applicant were returned to Sierra Leone — diffafélde claim to remain was founded
on article 3 of the Human Rights Convention ratih@n on the Refugee Convention.
It may be that there were good reasons for thato@gp in the present case. But |
would not, myself, endorse the proposition thattdst is the same in each case. And |
have difficulty in identifying, in the present caghe basis upon which it seems to
have been accepted that the persecution whichpiblecant fears that he would suffer
on return would be persecution for a reason whichbks him to rely upon the
Refugee Convention.



