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LORD JUSTICE CARNWATH :

I ntroduction

1.

4.

These two appeals from Ouseley J concern issugsa@ifrom the Home Secretary’s
treatment of asylum and human rights claims madel&iynants who arrived in this
country from Kosovo in 1999 as unaccompanied minors

Central to both cases, as originally formulatedrensrguments over the effect of the
concessionary “Family ILR Exercise” (as the judgesdaibed it), which was
announced originally in October 2003. (I shall reteit simply as the “Concession”.)
The effect of the Concession, in its form as ex¢ehth August 2004, was that
claimants of similar age and background to thegmeapplicants, who arrived from
Kosovo in identical circumstances, but with theiargnts, became entitled to
Indefinite Leave to Remain. However, the applicamtbo had been unfortunate
enough to lose all contact with their parents dwriheir flight from Serbian
persecution, were for that reason alone excludea the Concession. This was said
to be unfairly discriminatory, contrary to Articl&4 of the Convention, and to
common law principles of equal treatment.

On that aspect the cases have been overtakenasitite part, by an appeal by a
claimant in similar circumstancé&L(Serbia) v Home Secretaf006] EWCA Civ
1619. That appeal was decided by this court dhN@vember 2006, after the hearing
before Ouseley J, but before he issued his judgmé&ntappeal to the House of Lords
is now pending. One of the questions in the preappeals is the extent to which that
judgment leaves open issues for argument in thistco

First, it is necessary to give a brief accounthef facts of the two cases.

The facts - MR

5.

MR was born in January 1983 in Kosovo, of Albanahnicity. In 1999, he and his
family were forced to flee to Macedonia by Serbneéthcleansing. He became
separated from his parents, and does not know kdiened to them. He travelled to
the UK in August 1999 (at the age of 16), accomgauiy a cousin. His claim for
asylum failed, and his appeal was dismissed, becalushanges in Kosovo since his
departure. He made a human rights claim, but tlzet aso rejected, and an appeal
failed (in July 2002). He had been cared for byal@ocial services until he became
18 (in January 2001). He then obtained fulltime kvas a bricklayer, and was able to
pay for his own accommodation and support.

In February 2005, he asked to be considered urderConcession, but that was
refused on 1 May 2005. That refusal is the subgécthe present judicial review
proceedings. In the meantime he was detained witleva to removal on 15 April
2005, but removal directions have been deferredlipgnthe resolution of these
proceedings. He was released in May 2005 but liyitagged. He has been unable to
work since then.
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The facts - Tl

7.

Tl was born in March 1985. He fled to Macedoniart Serb attack on his village,
after which he did not see his parents again. kigear in the UK with a cousin in
July 2000, and claimed asylum. Asylum was refusedl4 October 2003, and his
appeal on asylum and human rights grounds was sksahiin February 2004. There
was no further appeal. He made a claim under the€xsion in March 2006, which
was refused. He applied for judicial review of thefusal, and also asked the Home
Secretary to treat the grounds of the applicat®m dresh human rights claim. That
also was refused by letter dated 12 July 2006, thedjudicial review claim was
amended to include a challenge to that refusalivés with his Slovakian girl friend.
He has worked intermittently.

Theissuesin the appeals

8.

The issues fall under two groups, relating to (&) $cope of the Concession, and (b)
the fresh claim. The second group is relevant tmIyl.

Scope of the Concession

9.

10.

Both appellants accept that we are bound by thesidecin AL(Serbia)to hold that
the restrictions on the scope of the Concessioeast in its original form, were
compliant with the Human Rights Convention. Howeudey argue, through Mr
Henderson for MR (his arguments being adopted byQ¥r for TI) that changes
made in 2004 materially altered the position, bgiuding within its scope young
adults of the same age as the appellants; andhtaignificance of this change was
not fully understood or considered by the court.

In the skeleton arguments before us, there was saete learned debate about the
scope of the common law principle of equal treatimesich it was suggested might
raise different questions to the Convention isst@sered byAL(Serbia) However,
when pressed from the Bench, Mr Henderson accetiitatl the common law
principle, whatever its true scope, was no morediaable to the present appellants
than Article 14. Accordingly, arguments under thadd cannot provide them with a
viable route round the obstacleAif (Serbia)

Fresh Claim

11.

Mr Gill raises three further issues, peculiar t@ tineatment of TI's fresh claim
application:

1) “The near-miss point”

When assessing proportionality under Article 8, deeision-maker wrongly
failed to take into account the extent to which dh@mant fell within “the
spirit or rationale” of the Concession, even if haithin its precise letter”.

i) “The past denial of benefits point”

The decision-maker wrongly failed to take into agtothe substantive and
procedural benefits which the claimant would hawgyed if he had been
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granted “his rightful period of exceptional leaweremain” prior to his 18
birthday on & March 2003.

iii) “The misdirection issue”

The decision-maker applied the wrong test in degdvhether to allow the
fresh claim.

Scope of the concession

The Concession as extended

12.

13.

14.

To understand this issue it is necessary to sunsmé#ne effect of the Concession and
the amendments to it. Reference may be made tguttggment below for a fuller
exposition.

The first announcement was made by the Home Segreta24 October 2003. As
originally formulated, a family would be grantedRLoutside the Immigration Rules
if the application for asylum had been made befo€@ctober 2000, and the applicant
had at least one dependant who had been livingerJK since 2 October 2000, and
was “currently” (that is, on 24October 2003) aged under 18. In that form thecpoli
could not have assisted the appellants, even ¥f ltlael parents, since they were over
18 by October 2003. However, in August 2004 thepscof the Concession was
extended. It would now apply to someone who haémeddant under 18 in the UK
eitheron 2 October 2000 or on 24 October 2003. Accotiglingextended to adults of
the same age as the two appellants, but only if tie parents in the country in
October 2003.

A closing date of 31 December 2004 was initiallyposed on the extended
Concession, but this has since been abandonedS3h® has indicated that cases
which fall outside the scope of the Concession ®al#lo be considered, but only in
“truly exceptional” circumstances.

AL(Serbia)

15.

16.

The background to AL’'s appeal was very similarhose of the present appellants,
although the case came to this court by a differemte. He was born in April 1984 in
Kosovo, but left in March 1999, after threats frtme authorities, and he then became
separated from his parents. He arrived in this trgun January 2000, and claimed
asylum. His claim was refused, but he was grantedmional leave to remain (ELR)
until 28 April 2002, his eighteenth birthday. OnAgril 2002, he applied for an
extension of his leave to remain, but this wasgsefil After an unsuccessful appeal,
the Administrative Court ordered reconsideratioroné issue: whether his removal
would be contrary to Article 14 (with Article 8) tiie Convention. After the remitted
appeal was dismissed by the AIT, permission wastgdefor the appeal to this court.

It is right to note, for the purposes of the preésmguments, that the court did not
distinguish between the original 2003 form of then€ession, and the extended 2004
form. This is apparent from Neuberger LJ’'s desmipif the Concession (para 7),
and from his summary of the justification given fofpara 23-4). The latter passage
referred to the Home Office press release, dat&d@tober 2003, which explained
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17.

18.

19.

the background of the original Concession, and tioen letter “sent a few weeks
later” to Members of Parliament by a junior Homdi€f minister (Mr Browne MP).
Mr Henderson rightly points out that, while the $&d&elease referred to the original
form of the Concession, the letter was sent out,"adew weeks later”, but several
months later in August 2004, at the time of theepsgion.

Neuberger LJ also referred to the “more detailgalamation” put before the court as
to the reasons for the Concession. There wererf@in points, in summary: (i) the
cost of providing support while the large backlofy asylum applications was
processed; (ii) the time and expense involved imdhag multiple applications from
different members of the same family; (iii) the adistrative difficulty of getting all
the members of a family together for removal; (@ognition that families who had
been settled here for some years, and particuldrgr children, would have
developed ties in the community (paras 26-28).

As | read the judgment, Neuberger LJ acceptedAhatles 8 and 14 were potentially
engaged by the appellant’s claim, but that, whate@mparison was made, the
difference of treatment between those with and auittparents was justifiable (paras
32-5, 49). This was less for social consideratiosisch as attachments in the
community, which might apply equally to those witlhgparents (para 34), than for
“practical and economic reasons”:

“...the practical and economic reasons for the poti@y not
apply to asylum-seeking individuals who were onrtbg/n to

the same extent as they applied to members of rasyeking
families. Unaccompanied minors, like other indivatgj could
not have made sequential asylum applications @eguin

extra costs and administrative problems) in theesavay as
members of an asylum-seeking family. For similasmns, the
removal of an unaccompanied minor once he or sii&,isike

any other individual, self-evidently does not engagany of
the practical and procedural difficulties (with tbensequential
cost implications) which could arise in relationfamnily units.”

(para 33)

As for arguments based on anomalies he said:

“... while the policy can undoubtedly operate as stiiing of a
blunt instrument, it appears to me inevitable @@y policy of
this type will produce anomalies. Unless the pohad given
every asylum-seeker in this country in October 2089 right
to remain, it was necessary to limit its scope. itimg its scope
to families is, at least on the face of it, undamsiable for the
reasons already discussed. Decisions, in such @xpms to
cut-off dates, what precisely constitutes a faraityt, and as at
what date someone has to show he is a member ohtheare
not, of course, wholly immune from judicial scrutirHowever,
because personal circumstances are almost infiniggious, it
would have been impossible to identify qualificasowhich
produced no perceived anomalies. Particularly ife th
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20.

gualifications were to be (as they are) few andosgywhich is
plainly a desirable feature.

. the policy was not predicated on the view thhy

definition, each individual falling within [its] tens would have
a stronger ... case for the grant of leave to rentaam any
individual falling outside [its] terms...” (paras 3-

Ward LJ agreed with that legal analysis, with soegret:

“l confess to having some sympathy for the appellBat for
an accident of history and his misfortune to bece®garated
from his family as they fled from Kosovo, he castjfiably say
that he would have arrived here as a member ofmdyfamay
well have at that time be able to claim asylum ag pf the
family and so would have fallen within the concessiAs it is
he, like those fortunate enough to arrive with ttipairents, has
attended school here, made his attachments herdivaada
good industrious life here. To send him back to dmsis
tough. That, however, is a social judgment, no¢gal one. |
agree with Neuberger L.J's legal analysis. To compan
unaccompanied minor with a family is not, | fear,cdompare
like with like. Even if it is, the difference indatment can be
objectively justified by the Secretary of Statgala 52)

The argument in this case

21.

22.

Mr Henderson rested his case principally on theedghce between the original 2003
policy and the 2004 extension, an aspect not Spaltyf considered by the court in
AL (Serbia) In his skeleton, the argument was summarised thus

. no justification had been offered for the dearsito
discriminate on grounds of parentage when it wasdee to
grant settlement to young adults in 2004... Contrarythe
SSHD’s claim that he had established ‘clear obyecti
differences’ depending on the presence or absehparents,

. nhothing in the SSHD’s reasoning or evidence festithe
stark difference of treatment between A and somenghe
same age who arrived at the same time but hadasothis
parents.”

He contrasts the full statement of the reasonirfgnigethe original policy with the

lack of any clear statement for the extension. ®hky reason put forward for the
change, in Mr Browne’s letter, was “to remove a bemof anomalies” identified

during the exercise and by consultation. But theciical effect was to include in its
scope a hew group of young adults for which no igp@estification was offered. His

argument was reinforced by reference to materiathwvas either not available to, or
at least not apparently considered by, the cou#tLi(Serbia) This material was in a

response to questions from Ouseley J, in which Miit§/for the Secretary of State
had explained the broad view taken of “the famihituin practice; all that was

required was the existence of a family unit in ®et02003:
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23.

24,

“...the fact that an individual might have left thenfily home
did not exclude that dependant, provided that tamilfy
remained living in the UK.”

Thus a young adult living independently, in prelyiske same circumstances as Tl or
MR, could be entitled to ILR simply because he hgzhrent in some part of the UK,
even if their lives had become wholly separate.

In my view, these arguments do not provide a b#siglistinguishingAL(Serbia)
That is a considered decision, on facts virtuatlgntical to the present, that the
distinctions drawn by the Concession are not inisteist with the Convention. It was
concerned with the Concession in its amended AU form, and took account of
the justifications offered at both stages. | do se@ how the authority of the decision
on the Concession in that form can be underminethéycourt’s possibly mistaken
conflation of the two stages. Nor do | see howdhswers to Ouseley J's questions
can alter the position. The mere fact that a layflicy is applied flexibly does not
make it unlawful, or lead to any enforceable exagigan that it should be extended
still further. Mr Henderson might perhaps have arjuhe case differently in
AL(Serbia)and his arguments no doubt can be deployed in thesélof Lords. But
they do not detract from the binding effect of tieision in this court.

Accordingly, 1 would reject this ground of appeabthich is common to both
appellants.

Thefresh claim

25.

26.

27.

| turn to the arguments of Mr Gill on behalf of fElating to the decision not to accept
a fresh claim. | have already summarised the theagls of the argument: (i) the near-
miss point; (ii) the past denial of benefits poiatd (iii) the misdirection point. They
are linked. The misdirection is said to lie in theduly subjective approach adopted
by the decision-maker, and his consequent failareonsider how the matter might
have been seen by an immigration judge (adoptireg approach explained in
WM(DRC)(2) v Home Secretaf006] EWCA Civ 1495). The other points are said
to be relevant to the way the matter would havendeeked at by the immigration
judge. Together, it is said, they would have addpdto a realistic prospect of a
successful claim.

The principal difficulty faced by these arguments,my view, is that they pay no
regard to the terms of the decision in July 206@he basis on which the claim had
been argued at that time. The decision-maker gkeas peasons for deciding that the
claim did not meet the relevant criteria, and feyecting the arguments then put
forward. He did not of course have before him thalgnce in the later decision in
WM(DRC).However, even if he had purported to adopt the lmasfta hypothetical
immigration judge, there is no reason to think tmatwould have reached a different
decision. It would have been wholly artificial foim to do other than assume that the
hypothetical judge, applying the same legal teshéosame facts, would arrive at the
same result. He did not deal with the loss of b&nebint because it was not part of
the case before him.

Thus, | see nothing in the misdirection point. Mon | persuaded that either of the
other points provides a basis for challenging tbesion.
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The near-miss point

28.

29.

30.

31.

This argument is, in my view, based on a misconoepihe Secretary of State is of
course entitled to have a policy. The promulgaérine policy normally creates a
legitimate expectation that it will be applied twse falling within its scope unless
there is good reason for making an exception. Schnmutrite law. It is also trite law

that the existence of the policy does not excuse dhcision-maker from due
consideration of cases falling outside it. Howewbe law knows no “near-miss”

principle. There is no presumption that thoseriglljust outside the policy should be
treated as though they were within it, or givencggdeconsideration for that reason.

Authority to that effect, if it is needed, is to fmund inMongoto v Home Secretary
[2005] EWCA Civ 751. Laws LJ referred to the argnnthat the applicant could

derive “analogical support” from the Concessionerethough it did not in terms

apply to him. He described this as a “spurious’uargnt. The Home Secretary was
entitled to have a policy to assist particular gatees of would-be entrants, but it
would be quite wrong for the courts to build “exfaions approaching enforceable
rights on the back of such a policy” for those toom it did not apply (paras 24-5).

Mr Gill submits thatMongotohas been overtaken by later authority; and thatniy
event the issue is not the creation of quasi-eefdrte rights, but the relevance of the
spirit or rationale of the policy to questions odportionality under Article 8.

The two cases on which he principally relies doaroanalysis support the argument:

)] Shkembi v Home SecretdB005] EWCA Civ 1592 was a case about fairness,
not substance. It was held that the tribunal haddaunfairly in refusing an
adjournment to enable evidence to be obtained sfatement by the then
Home Secretary, Mr Blunkett, as to the purposeedfatt of the Concession.
The Court expressly declined to encourage any éapec that the evidence
would assist the claimant’'s case. The most thatbmasaid is that the court
was prepared to assume that the statement miglaldeant even though the
claimant did not fall within the strict words ofehConcession. It is not a
decision to that effect, arfddongotodoes not appear to have been cited.

i) In SB (Bangladesh) v Home Secretd®007] EWCA Civ 28, this court
observed that the tribunal had been right to regfaedfact that the claimant
“only just failed to qualify for admission” as actar in her favour. It approved
a statement by Collins J ihekstaka v Home Secretaf005] EWHC
745(Admin) (para 38) that:

“... one is entitled to see, whether in all the chmstances,
this case falls within the spirit of the Rules be tpolicies,
even if not within the letter.”

It is important to note that the court’s observiatiwas not essential to its
decision, andviongotowas not referred to, let alone questioned. Colliiss
statement, on which the court relied, seems unergble. It is saying no
more, as | read it, than that the practical or casspnate considerations
which underlie the policy are also likely to beengdnt to the cases of those
who fall just outside it, and to that extent may agkight to their argument for
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32.

exceptional treatment. He is not saying that tlerses any presumption or
expectation that the policy will be extended to esxkb them.

In conclusion on this point, | agree respectfulijpDuseley J's summary:

“... | accept that there may be cases in which thierrale
for a policy may inform the judge of the significanof a
particular point; there may be lacunae, but thatvesy
different from treating a policy as the basis fatemsion by
analogy or comparison... There is not a near-missipéna
around every policy providing scope for its extensin
practice to that which it did not cover...” (para 79)

Denial of benefits

33.

34.

35.

This argument takes as its starting point the d&tisf this court inAA(Afghanistan)

v Home Secretarjz007] EWCA Civ 12. The legal context of that casss different.

It had been agreed that the tribunal’'s decision wasng in law because the

Department’s representative had failed to drawtgaaitention the applicable policy

relating to minors. The question was whether tlanthnt should be deprived of a
remedy because, by the time of the court’s decigierhad reached majority and was
therefore outside the scope of the policy. It wasided that the failure to deal with

him under the policy had deprived him of potentaibstantive and procedural

benefits, and that consideration of such losse$ntig relevant to the exercise of the
Home Secretary’s discretion as to whether and fov long the claimant should be

granted leave to remain (see para 23, per Keene LJ)

Mr Gill submits that the same reasoning is applieaby analogy. The normal
practice, at the time TI came to the country, wasaf minor to be given exceptional
leave to remain (ELR) until his T&irthday. This is illustrated by the treatment of
TI's older cousin. He was initially granted ELR whiexpired on his 8birthday.
But he was then able to apply for an extensionietoain lawfully until that was
decided, to work in the meantime, and even to rgappder Article 8. Furthermore,
on reaching majority, he would also have been lediitif he needed it, to various
forms of support, such as assistance from the lagtiority under sections 23C and
24B of the Children Act 1989. TI, inexplicably, waisated differently. He was never
granted ELR, and therefore lost the chance of veagisuch benefits. That loss, by
analogy with AA(Afghanistan)was a potentially material factor in considering
whether he had established a basis for a fresimalader Article 8, and was wrongly
left out of account.

The short answer to this point is that it was nestgrgested to the Home Secretary in
2006 that this was a material factor in the cldmAA(Afghanistan}he claimant had
established an error of law, and was entitled teraedy unless it was clear that it
would achieve nothing. The court’s decision amodrteno more than recognition of
the possibility that the decision-maker might relgtre loss of benefits as a factor
justifying more favourable treatment. That is feorh saying that it would have been
a breach of Article 8 for the decision-maker tol @ do so; still less, that the
decision-maker could be criticised for failing také that aspect into account of his
own motion. In any event, whatever the theoret@rgliments, | agree with Ouseley J
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(para 81-2) that the evidence does not establahThhas in fact lost any practical
benefits of substance.

Conclusion

36.

37.

38.

39.

| conclude that the appellants’ attempts to finday roundAL (Serbia)are doomed to
failure in this court. Battle must be renewed ie House of Lords.

Like Ward LJ, | reach that conclusion with some giisgs. Viewed from the
perspective of the Home Secretary, | can understhadpractical and economic
considerations which were held sufficient to jysthe distinction between those with
family links in this country and those without. Buewed from the perspective of the
claimants, the picture must seem very differenteylfappear to be penalised, as
compared with their colleagues who left Kosovo ippaently identical
circumstances, for the sole reason that they hastetheir parents. In effect they are
being made to suffer twice over.

Furthermore, the strict application of this distion has resulted in claimants such as
MR, who before May 2005 was able to support himsslfa full member of the
community, being held in uncomfortable limbo foreovwo years while the legal
issue is resolved. No-one before us seemed abdgevéoa precise indication of the
scale of the problem which is thought to justifyimaining the distinction. We were
given no reliable figures as to how many potentlaimants there are in the same
position as these appellants. | hope that, befogematter proceeds to the House of
Lords, the Home Secretary has an opportunity torrgider whether the policy factors
underlying the present distinctions are sufficigntleighty to justify the perceived
unfairness and the human cost to those left outbel€oncession.

On the issues before the court, the appeals mudisbessed.

Sir Peter Gibson :

40.

| agree.

Lord Justice Wall :

41.

| also agree.



