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Lord Justice Carnwath:

1. XY is a Turkish national of Kurdish ethnicity ande&i Muslim. He arrived
in this country in July 2002 and claimed asylumheTase has an unfortunate
history, having been subject to a number of red®mrations without achieving
a legally effective determination. However, we dmeectly concerned only
with the most recent decision, which is that of
Senior Immigration Judge Goldstein, sitting withningration Judge Osborne,
promulgated on 19 July 2007.

2. The claim is based principally on the treatmenthaf applicant and his wife
by the Turkish police between 1996 and 2002 andriles to him said to
result from that treatment if they were to be netr to Turkey. It is common
ground that his treatment in that period was linketh the activities of his
father who was a “fervent supporter” of a prosatidéurdish organisation
called the PSK. The father eventually disappeanedecember 2001 and a
year later, in December 2002, he was found dea€érkaps murdered, as the
applicant understandably believed, but the tribueldl unable to make any
finding as to the cause of his death.

3. The only live issue before us is whether the trddwmas entitled to dismiss the
appeal, on the basis that the authority’s inteneghe applicant was solely
linked to his father’s political activities and wdu in consequence, have
ceased with his death. It is common ground thatdbrrect framework for
considering this case was to be found in the cguguidance case of
IK (Turkey) CG[2004] UKIAT 00312. In that decision the tribunapeated a
list of what were called “potential risk factorgikien from a previous decision
in A (Turkey) CG[2003] UKIAT 00034. They are at paragraphs 46 4id
Paragraph 46 sets out factors which:

“...inexhaustibly we consider to be material in
giving rise to potential suspicion in the mindstioé
authorities concerning a particular claimant.”

| will come back to some of them. Paragraph 4mgortant:

“We cannot emphasise too strongly the importance
of avoiding treating these factors as some kind of
checklist. Assessment of the claim must be in the
round bearing in mind the matters set out abowe as
consequence of a careful scrutiny and assessment of
the evidence. The central issue as always is the
question of the real risk on return of ill treatrhen
amounting to persecution or breach of a person’s
Article 3 rights. The existing political and human
rights context overall is also a matter of sigrafice

as will be seen from our assessment of the paaticul
appeals in our determinations of those below. The



4.

particular circumstances that prevail today may not
be in existence in 6 months time for all we know.”

| note that, at paragraph 63, following IK (Turk€®) [2004] UKAIT 00312,
there is a valuable discussion of sources or infion that may be available
to the Turkish authorities, in relation to a pergoihis applicant’s position if
he were to return. They discuss there what i®ddlhe GBTS system which,
as they say, does not include detentions by sgctoices that have not
resulted in some form of court intervention. Bugyt refer to other sources of
information such as “Nufus” records, which are cected with the national
Nufus registration system. At paragraph 70 thewtpout that it is possible
that, if a person of material interest to the atitles has not been charged
with any offence and disappears from sight withagfistering his residence
elsewhere, then a marker can be placed on his Niléus Then there is a
reference to “Tab” records. There follows thipatagraph 73:

“There is no dispute that some information about
individuals who have come to the adverse attention
of the authorities is kept by a variety of
organisations in Turkey, which include systems
such as the GBTS, border control information,
Nufus and judicial records to which we have
already referred. There are also records on
individuals kept in local police and Jandarma
stations and by the local Mukhtar. This informatio
would appear to be in part on computer and part in
documentary form. We also accept that MIT and
the anti-terrorist police would have and be able to
access a further computerised system or systems
that common sense suggests would include
information about individuals of actual potential
concern to them. It will comprise information
generated by themselves and their own activities
and possibly information collected from other
available information systems.”

Then paragraph 78 on which Mr Collins relies patady says this:

“On this basis, we consider that the starting point
any inquiry into risk on return should normally
begin, not with the airport on return but with
whether the claimant would be at any real risk of
persecution or a breach of Article 3 in his honmeaar
as a consequence of his material history there. If
the answer to that is ‘no’, then the claim cannot
normally succeed, unless of course the risk arises
from or is aggravated by other factors, such as his
material activities abroad in other parts of Turkey
Any real risk would arise only from a person’s
material history, to borrow Mr Grieves’ expression,



and this history will in most normal circumstances
be at its most extensive in the individual’s home
area...”

The determination goes on to consider the questiomternal relocation
which is not an issue in this case.

. It is instructive to note how the tribunal dealtthwthe particular case before
them. At paragraph 4 they noted that the respdndas an Alevi Kurd from
a village in the south-east of Turkey and a sympatlof the PKK who would
supply them with food. Two of his cousins had garthe PKK in 1992 and
were subsequently captured and convicted of tatroffences and sentenced
to life in prison. This “triggered specific inteteby the authorities in the
respondent’s family”. Following that the respondesas arrested, questioned
and beaten by the authorities on two occasion98v1 At the end of their
decision, they came back to consider the way tlhedahtor had approached
the matter. They listed the various risk factorsiclvhthey thought to be
relevant to the case at paragraph 129, includiachtstory or the treatment of
the applicants and their relationship with theiusios which “may have
focussed the authorities adverse attention on taeirly and the village”. In
conclusion they held that, although this was a matgcase, they were not
going to interfere with the adjudicator’'s decisittrat the asylum claim had
been made out.

. Turning to the present case, the tribunal’s desisgaclearly and succinctly set
out and summarises all the material matters. Tiedgr to the particular
incidents which had been relied on. The firstdeat was in June 1996 when
the applicant, his wife and members of their famsiliwere celebrating a
wedding. The police arrived and demanded to see itlentification
documents of all those present, and subsequerlggpellant, his father and
his brother were arrested and detained for two ;dagy were harshly beaten
and questioned continually about their activities lbehalf of the PSK.
Eventually the appellant began to learn more ablmaitactivities of the PSK
from his father. Mr Collins has referred us to dggplicant’s statement, of
which that is, | take it, a summary. He says thahows that this was a clear
example of the family as a whole being targetethleyauthorities.

. Then was a period when the applicant was away éviogs working as a
welder in another city. During that period, while tvas away, his wife was
detained and harassed. On one occasion she wasbtirra cigarette and on
another she was threatened with sexual assaulkahch and April 1998 the
applicant underwent two further periods of detamtian each occasion he was
treated badly but was eventually released withaytfarmal charges.

. Then, as | said, in December 2001 his father disaggul. The family had no
knowledge of what had happened to him in spitdnefappellant travelling all
over Turkey to try and find him. Then in Februafp2 the applicant was
once again detained and the security forces wareadding information as to
the whereabouts of his father. Paragraph 22 ofi¢logsion says this:



“After this period of detention the Appellant was
detained on numerous occasions but not held for
lengthy periods of time -- each time he would be
asked about his father's whereabouts but he could
give no information. The last time he was detained
was on 3rd July 2002 and on that occasion he
believed that his treatment was worse than before -
he was threatened with death and following his
release he and his wife decided the time had come
for them to leave Turkey in order to preserve their
safety.”

There follows an account of his activities in tlisuntry with a Kurdish
welfare association. At one point there was soghiarrce on that material but
it is no longer part of the case as presented befsitoday.

9. The tribunal accepted his truthfulness generallyd @0 that extent they
disagreed with the Secretary of State. In pardgd®pthey said that he had
given a truthful account of what had happened to &ind his wife in Turkey,
and they found that the treatment he had sufferesipersecutory behaviour at
the hands of the authorities. At paragraph 44 daay this:

“We agree (and the appellant does not deny) that he
was only involved in the PSK at the very lowest
level but we do not share the view that this would
prevent the authorities in Turkey from detainingl an
questioning him if they were suspicious of the
activities.”

They continued:

“The Secretary of State’s representative did not
accept that the authorities would have continuously
harassed the Appellant for any reason arising but o
his father's disappearance in December 2001.
However, by the Appellant’'s own account after the
events complained of between 1996 and 1998 there
do not appear to have been any further incidents
until February 2002 which lead us to the conclusion
that at that time the Appellant was of no intettest
the authorities.”

10.The one matter on which the tribunal found that apelicant’s account had
been seriously exaggeratedwas in respect of the tmen he was away
working in another city. He had said that whenchme home he had to live
like a fugitive to avoid the attentions of the aarities; but this evidence did
not chime with that of his wife who, in her oraligence, indicated that when
her husband came home he lived openly with her thed child in their



family home. The tribunal commented that the défee between these two
accounts was irreconcilable and could not be reghad a mere discrepancy.

11.So his history of maltreatment by the authoritieaswbroadly accepted.
However, the key to the decision of the tribunal,| dave already said, was
their conclusion that the interest related to tpeliaant’s father, not him.
This they based, at least in part, on the evideftiee appellant himself which
they referred to at paragraph 47:

“[He] laid great emphasis throughout on the fact
that whenever he had been detained he was asked
about his father's whereabouts and what the
Appellant knew about his activities on behalf of
PSK.”

12.They also relied on the fact that when he was detihe was always released
without charge, on the basis that there was noeecie against him. They
summarised the position, as they saw it, at papgb:

“Therefore to summarise our finding at this stage
we find that the Appellant's essential account of
events in Turkey are likely to be true to the low
standard required. We find that he had suffered
various episodes of detention and harassment at the
hands of the authorities in his home area andathat

of this was due to the relationship with his father

the authorities wished to have information aboet th
father’s activities on behalf of the PSK.

We are therefore satisfied that based on the extent
of the harassment extending over several years the
Appellant did experience persecutory behaviour at

the hands of the authorities in Turkey.”

13.They then turned to consider what risk there wdagddo him if he were to be
returned. They started by repeating the conclusi@t his past treatment
related specifically to the activities of his fathe They accepted, at
paragraph 55, that his father had died and madsedific finding about how
he met his death. Then, at paragraph 56, thesidered the risk assessment:

“...it appears to us that as the father's death has
been officially recorded and based upon the

findings we have made in accordance with the

evidence we have heard we have concluded that the
authorities in Turkey can no longer have any

interest in the Appellant. We accept that it is

possible that he and his family may continue to

experience less favourable treatment because of
their ethnicity and religious persuasion but age



14.They referred to the list of factors in Béd continued (paragraph 58):

15. Finally,

conclude that that in itself does not amount to
persecution and does not add to the risk on return.

These matters are risk factors which have to be
borne in mind when assessing the totality of risk o
return to Turkey.”

“We have noted the efforts made by the Turkish
government to improve their previously very poor
record on the human rights particularly with regard
to torture and accept that in certain situatiomsite
continues and that there may be a real risk of ill-
treatment in the course of questioning on return to
Turkey particularly of those suspected by the
authorities of involvement in left-wing or sepasati
groups. We find that there are two aspects of the
evidence which are important here -- the first gein
whether the Appellant would be likely to appear on
the GBTS system but we are satisfied that in
accordance with the findings of the Tribunal_in IK
that the system does not include details of
detentions by the security forces which did not
result in some form of court intervention. We are
satisfied and the Appellant states that he and his
wife have never been formally charged -- that on
each and every occasion they have been detained
they have been released without charge and it has
been clear that there has been no substantive
evidence against them.”

at the end of their decision, they

“70. We have given careful consideration to the
question of how, if at all, the Appellant would
claim to demonstrate that he is likely to be of
any interest to the authorities in Turkey but
based on the evidence we have concluded there
is no evidence that the authorities will be
looking for the Appellant if he is returned.

71. For the sake of completeness we have taken
account of the submissions which were made on
behalf of the Appellant about relocation -- we
accept a person in the Appellant’s position (with
a dependant wife and children) could not behave
as a young single man and it would be necessary
for him to register with the local Mukhtar even
if he chose not to return to his local area. But o

said:



the basis that we cannot be satisfied based upon
our careful examination of the evidence that the
Appellant has anything specifically to fear from
the authorities arising out of past events we do
not take that into account as a further risk
factor.”

16.The arguments on both sides have been admirabtyssand without, | hope,
disrespect my conclusion can be equally so. |aagnce that | make no
criticism of the relative brevity of the tribunalieasoning. Indeed in many
respects it is a model of how a decision can beesged relatively shortly
while covering the relevant material.

17.Mr Kovats says that the only question, in substance, is venetie crucial
finding is perverse, that is the finding that tledescause of the applicant’s
problems with the authorities was his connectiothwiis father whilst still
alive, and that with his death those problems asidrave gone. Mr Collins
says that that approach is much too simplistic @mes not comply with the
more sophisticated risk assessment required by IK

18.1 agree with Mr Collins. Paragraph 47 of A (Turkeguoted in_IK,makes
clear that there needs to be a rounded assessrasad lon the up-to-date
circumstances taking account of the various riskois. Like Mr Collins, | do
not consider that the tribunal has undertaken téslt. |1 do not see this as a
guestion of perversity. The conclusion which thbunal reached about the
connection with the father’s activities as a mattehistory is understandable
but that, as | read IKs only the starting point for the assessment.

19.To my mind, the most important failure comes ingggaph 56, where the
tribunal moved from the proposition that the pasibfems were associated
with the father and the reference to his deathhéoconsequence that he “can
no longer be of interest to the authorities”. Thiegn proceeded on the basis
that the relevant risk factors were simply thoskateel to ethnicity and
religious persuasion. However, if one looks atlisiein IK (being careful not
to treat it as a “checklist”) it is quite clear thata of the most important
factors are background experiences and family adiores. There is nothing
in IK to suggest that, simply because the family conmedias died, that is
the end of the story; nor that because of that tfsat one can wipe from the
record, as it were, the whole of the material lmgtovhich we have been told
in paragraph 780of IKs the starting point for the exercise.

20.There are two further matters which cause me conceifhe first is the
treatment of the information system. The tribumantion, and it is not in
dispute, that the applicant would be unlikely tp@gr on the GBTS system.
That is baseed on IK.tliey were seeking to infer that he would not come t
the attention of the authorities, that seems totaniy in the face of what is
said in_IK about the other forms of information that may teilable.

21.The other point of which Mr Collins complains istfailure to consider the
up-to-date objective material. Now at the timelkf which was decided in
2004, there was understood to be an improvemerthenexperiences of



treatment of Turkish Kurds in the south-east. Téi®ferred to by the tribunal
at paragraph 110 of IMhere they refer to the evidence of:

“some significant reduction of reported incidents
as the Government’s policies begin to bite”

22.Beforethis tribunal there was more recent material, whichuswsarised in
Mr Collins’'s skeleton. It included a June 2007 CNReport and an
Amnesty International report of May 2007. They sham unfortunate
deterioration in the behaviour of the authoritieghis area. Mr Collins says
that there is no indication that the tribunal heleeh any account of that. As |
have already noted, the tribunal in lBommented on the fact that the
assessment needs to be made in the light of tisirexipolitical and human
rights context, which may very well change from dirto time. That again
seems to me an indication of a failure by the autthdo carry out the
comprehensive assessment required hy For those reasons, although | am
very reluctant to say that this case must be censtl yet again, | see no
alternative but to allow this appeal.

Lord Justice Moses
23.1 agree.
Lord Justice Sedley

24.1 also agree that the appeal should be allowed.wotld, for myself,
respectfully add to Carnwath LJ’s commendation hed structure and, with
one crucial omission, the content of the AIT's det@ation my own
commendation of what they say in paragraph 49:

“We do not find that the fact that the Appellant
and his wife ran away from the police when they
arrived at Dover to be of great significance --
when assessing his credibility -- the Appellant
explained that he was fearful that the police
were about to return him immediately to Turkey
and in all the circumstances of his arrival in a
foreign country and not knowing what to expect
we find that a reasonable explanation. We
similarly do not hold it against the Appellant
when assessing his credibility that he failed to
claim asylum in another country on route from
Turkey to the United Kingdom.”

25.The assertion of the independence of judicial faxcting and evaluation in the
context of the well-known endeavour by Section &ef2004 Act to control it
seems to me deserves the endorsement of this court.

26.The appeal plainly cannot be allowed outright sittoere is more than one
possible answer to the unaddressed question. lldivg as it seems to me,



that it must be remitted to the AIT for redeterntioa. Assuming then that
the Home Secretary considers it right to continneoppose this appeal on
what will be its fifth appearance before the Alfig thext question is on what
terms the redetermination is to take place. Pravaly it seems, | think, to

all of us that the remission should be, in fairnessverybody, to a differently
constituted tribunal; but we would like to hear neel briefly both on this, if

they have any submission about it, and on the perh@ore difficult question

of what should be taken on the remitted hearingiasn and what should be
at large.

Order: Appeal allowed

LORD JUSTICE SEDLEY : Mr Kovats, do you want to go first on this?

MR KOVATS: (Inaudible) the first point is that the Secretafystate has no
preference one way or the other as to whethertit'sa different panel or not.
Normally the order simply says “referral to thebtmal” and leaves it up to the
tribunal to make the appropriate...

LORD JUSTICE SEDLEY: Yes. It seems to us, it seems to me anyway thiaais

a buck which we may pass but it's better if it Sthygre so we would prefer, | think, to
say whether it should be the same or a differebtutial. There are some cases in
which it is plainly the right thing to send it battkthe same tribunal to carry on where
they left off. This seems to us, while arguablglsa case, also to be a case in which
it may be embarrassing for the tribunal itself e&odsked to review its own work and
that’s why our provisional view is that it should b different tribunal. You say you
are neutral on that?

MR KOVATS : Yes my Lord (inaudible).

LORD JUSTICE SEDLEY: Well, shall we hear Mr Collins on that first?
Mr Collins, different or same tribunal?

MR COLLINS : My Lord, | would respectfully suggest a diffetdnbunal. Given
the background to this particular appeal it shopésthaps go to the Field House
tribunal.

LORD JUSTICE SEDLEY: To?

MR COLLINS: Field House tribunal.

LORD JUSTICE SEDLEY: You mean a different building?

MR COLLINS: Where the Senior Immigration Judges sit.



LORD JUSTICE CARNWATH: Yes, the SIJ.
LORD JUSTICE SEDLEY: But where was this heard?
MR COLLINS: This was heard in Stoke-on-Trent.

LORD JUSTICE MOSES: Yes. Yes | mean there is a sort of hierarchyhiesé
things and it is going to be dealt with in Fieldude under the immediate supervision
of the President or the Vice President.

LORD JUSTICE SEDLEY: Headmaster’s study.

MR COLLINS : They see cases which have been before this oaurtore than one
occasion.

LORD JUSTICE SEDLEY: Well, we will discuss that. Anyway it should be
different tribunal, query whether we should dirééh what venue?

MR COLLINS: Yes.
LORD JUSTICE SEDLEY: All right.

MR COLLINS: It doesn’'t need to necessarily be staged in Fidse. It will go
before generally the resident Senior Immigratiodgés who will decide what to do
to get to grips with it.

LORD JUSTICE CARNWATH : Is there a form of order that's used? | mean |
sometime sort of send them back to direct to tlesiBent to nominate somebody to
hear it but what you want is for it to be given sleration at a pretty high level as to
how we proceed on this one?

MR COLLINS: Yes, and generally what we want to happen and whald happen
(inaudible) prehearing, a directions hearing wdatdset down so that the issues can
be identified.

LORD JUSTICE SEDLEY: Yes. We are certainly not going to try to dietat
everything. Now what do you say about the secoatienn namely... Do you want to
take more instructions for a moment? Just givedmoment, Mr Kovats.

MR COLLINS : My Lord, my instructions are that the mattergdogo back on the
basis of the findings of fact made by this tribunal

LORD JUSTICE SEDLEY: So in other words to take on where this tribupél
off?

MR COLLINS: Yes, our complaint was essentially that (inawaibl

LORD JUSTICE SEDLEY: But you, that means that so far as the findings a
adverse to you, you live with those?



MR COLLINS: Yes.

LORD JUSTICE SEDLEY: So far as they help you, you build on them?
Mr Kovats? Do you have any different view?

MR KOVATS: : My Lord, perhaps this requires some clarificatid can understand
the advantage in saying that the findings of faedenby the last tribunal can’t be
disturbed but we would need to be clear as to vihdings of fact we are talking
about. Clearly there will have been findings abthg mistreatment which the
appellant and his wife had suffered. More contreia than that do they include 1)
the finding of fact that he totally exaggerated ...

LORD JUSTICE SEDLEY: | think Mr Collins accepts yes.

MR KOVATS : Similarly, and this is obviously of importandeetfinding of fact
which perhaps...

LORD JUSTICE SEDLEY: ...which you said was conclusive, namely that iswa
the father they were interested in, only the f&2her

MR KOVATS: Leave aside the conclusive .biThere undoubtedly was a finding of
fact that all that adverse interest arose becau@eaudible).

LORD JUSTICE SEDLEY: Mr Collins, that too then. That is part of thadings.
Your case has been that that’s fine and dandytlideasn’t deal with the present and
future issue.

MR COLLINS: Yes | see the problem there ...

LORD JUSTICE CARNWATH: But you don’t want to be .l.mean one of your
problems is you won't be able to say to the factiéir, well you can’t be confident it
was just about the father and when you are beirggebeup and detained your
torturers don’t identify we are beating you up toe following reasons, but we are
not beating you up because of you. | mean actadlllge said was whenever he was
there they were asking about my father, but | nte@m one can ...

LORD JUSTICE MOSES: | mean, | think you are conceding that you donyou
are not, | mean, you are not going to try and eeotfhat, and as | understand what
you are saying is that really everything up to gemph 51 of the decision would
stand. That is where they deal with the past &rgl then go on to consider the risk
assessment and really it’s the risk assessmenydliaquarrel with. Is that right?

MR COLLINS: My Lord | would say that if the findings of faate going to stand,
if they stand up to (inaudible)... | quite accettthe finding at 56 (inaudible)... see
that but (inaudible) ... 55, I still (inaudible) tifexcts.

LORD JUSTICE CARNWATH: Yes



LORD JUSTICE MOSES: I'm simply trying... | mean if we’re going to ushis
sort of order which | certainly have not come asrbsfore, | think we need to be
absolutely clear what we are saying stands and wbe$ not, but if you are both
agreed that ...

LORD JUSTICE CARNWATH: But I mean, that means he doesn’t give evidence?
LORD JUSTICE SEDLEY: Or needn't give evidence.

LORD JUSTICE CARNWATH: But | mean he is going to say | don’t know why
they were beating me up, nobody knows why they weing me up, | know and |
accept, as | said before, that every time | waaidetl and beaten up they asked about
my father, beyond that | can’'t go, and he will wdatsay, well, look at what
happened when they came round... and his wife wilitwa say, as we saw in her
statement. Now you may say, and we may say, Walls just tough luck, you've lost
that point, but | would be very surprised if, awére, you conceded that.

MR COLLINS: Yes. | think on reflection, my Lord, and (inabld) if there are
(inaudible) the general finding (inaudible) creditpithat there are glitches, it may be
that this matter should ...

LORD JUSTICE SEDLEY: Can I make the suggestion, entirely for myddifave
not consulted my (inaudible) about it. It is clehat this is not a case in which
you're... counsel are jockeying for advantage. We @enty of that and sometimes
opportunistic submissions. 1t is clear that botlyau are concerned to respect what
has happened so far insofar as it does not retpuioe looked at again in the light of
this court’s judgment, and | think that is the c®that we would want and would
commend. On the other hand it must not go so gatoahandicap the tribunal, in
particular Mr Collins, in now canvassing what weemd should be canvassed and
decided, in our view for the first time. Would yowo feel likely that if we gave you
a little time you could put something in writingathwould have the agreement of both
sides? As to the terms of remission?

MR KOVATS: My Lord if I'm realistic, if | go back and ask fanstructions | think
it likely that they will say everything should bp tor grabs.

LORD JUSTICE SEDLEY: Everything up for grabs?

MR KOVATS: Because the Secretary of State’s case in thenmibwas a wholesale
attack on the credibility of the appellant. | seisfp-- | don’t know, but | suspect that
the Secretary of State will say either all the iimgd of fact stand or none of them
(inaudible).

LORD JUSTICE SEDLEY: Well Mr Collins might welcome a bare knuckle figh
don’t know.

LORD JUSTICE CARNWATH: Well, | hope that the first thing the
Secretary of State will do is, am | really goingmi@ke this man go through this for a
fifth time before he ever got on to that, and tisatvhat Lord Justice Sedley says. |
hope that won't be overlooked.



LORD JUSTICE SEDLEY: Subject to that, | am not sure that this couruldo
sanction the reopening of everything. | think twathave an obligation to make sure
that what is now tried is only what remains to ed; and that what has already, if it
can be made discreet, already discreetly deciéatains decided.

MR KOVATS: My Lord I understand that. What | am trying to/sa that | don't
mind if the court makes a ruling but | wouldn’t Haut any hope that ...

LORD JUSTICE CARNWATH: For any agreement, yes ...

LORD JUSTICE SEDLEY: Well, except for this, Mr Kovats, that, as yowln as
counsel you have independent authority. You domvehto do everything only
according to instructions. There comes a poiwlath you must have instructions.
But that point is not generally reached when it esrto matters of this kind which is
simply a matter of helping the court and the AlTget their bearings on what is to
happen next. That seems to me eminently a maitecdunsel and not a matter of
policy at all. So while we have you here and flaue an instructing solicitor here |
think we can take advantage of it so far as isseéal In any event the present, the
immediate consensus is that, so far as will n&rfate with what has now to be done,
the findings of fact should stand. And that seehibijnk, to me anyway, to be

The difficulty ...

LORD JUSTICE MOSES: | mean | just want to be a little careful heredese | can
see, on the facts of this case, how one coultheifparties agreed, it would be highly
desirable to say, well, don’'t go back over evemnghup to paragraph 55. | don'’t
(inaudible) points either way and one would thennd & seems to me the real point
in this case is the risk assessment. But | thixgke are big issues and | have said so
in other cases about how one applies, Ehe sort of principle (inaudible) standing.
And we have said recently that that is an issuechvhibelieve should be looked at
properly by this court. Certainly not at half p&stir, half past three in the afternoon
so .. But | certainly would very much welcome ityibu were able to agree that
approach, but if you weren’t, | for my part woulded a certain amount of argument
(inaudible) the appellate court.

LORD JUSTICE SEDLEY: There has got to be a sufficient reservationnabée
the issue that is going back to be tried out artdon@-empted. | think that would be
everybody’s concern.

LORD JUSTICE CARNWATH: | mean if you draw a line at 55 | am very much
concerned, speaking for myself, that that is gaaige impossible.

LORD JUSTICE SEDLEY: Well we don’t want to set an intellectually imgdsge
task for the tribunal. They think we do that ofesrough anyway.

LORD JUSTICE MOSES: | mean what we are, you know, as | have donehiero
cases, and maybe it's to do exactly what my Loadd we shouldn’t do, is to send it
back with an indication that the President showdstder it or his nominees should
consider it in person and give directions as to hmywroceed and that gives both sides



a chance to think about it, not on their feet ketually in a realistic way, assuming
that the Secretary of State really wants to go ih i

MR KOVATS: And that is what | had in mind ... When one getsthe first
(inaudible) ...

LORD JUSTICE SEDLEY: Well you are both content as | understand it widt a
remission of the kind that Carnwarth LJ suggesiat, is to say the directions as to the
terms upon which the remitted hearing is to be ootetl, are to be given by the
President?

MR KOVATS: Well my Lord can | (inaudible) suggest, if we gagt (inaudible)
the findings of primary facts will stand and if essary that could be explained as
saying the findings of primary fact include theidents in which he was mistreated.
They also include the finding he grossly exaggerdhe interest of the authorities
from ...

LORD JUSTICE SEDLEY: Do they include the finding that they were only
interested in the father?

MR KOVATS: No. Because that is a secondary...that is a findfrggecondary fact.
LORD JUSTICE MOSES: | think that is such a difficult distinction toake.
LORD JUSTICE SEDLEY: | think...

LORD JUSTICE MOSES: | think we could say as a general principle thatild be
our intention but | think we would have to leavéadtthe President to determine what
that meant.

LORD JUSTICE SEDLEY: You see the trouble is that if the President §mp
makes a determination of the terms, primary fastands, secondary factor be at
large, the tribunal is going to be stumped as well.

MR KOVATS: (inaudible)

LORD JUSTICE SEDLEY: 1 do think that this is awkward for whoever hasdb
it. The worst possible situation is that it landsck in the tribunal’s lap with it still
being unclear what they are to redetermine and whet can’'t redetermine. That
would be ...

LORD JUSTICE MOSES: | think that is what is happening, | mean | ddiribw
what people’s experience is, but | think that mayome of the consequences of DK
that tribunals are having to decide quite diffiaaues about where they can draw the
line, and on the whole it's by agreement that peaurt of get through. | mean I
certainly would favour the course that | think thdt Collins suggests which is
sending it back to the President or his nominedirect as to how it should proceed,
but presumably taking account of this discussian ihtaking place...



MR KOVATS: | am confident that that is what my instructionsuld favour
because the general policy line is that this cehaduld simply remit it and leave it to
the tribunal to decide the scope for remittal.

LORD JUSTICE SEDLEY: Well, | mean, in nine cases out of ten we can be
confident that our reasons for remission will makdear enough what should be left
alone and what has to be looked at again. | tthikis probably the tenth case and
therefore somebody, before the redeterminationimgdakes place, if it ever does,
has got to say what is at large and what is giged,if that is not going to be us then
it has got to be the President or his nominee.

MR KOVATS: Well it may, | don’'t know whether the court fe@isappropriate to
make a ruling that the tribunal’s finding that thr@y reason he was mistreated was in
order to find out what his father was doing and ©lad say ...I am not inviting the
courtto do it but ...

LORD JUSTICE CARNWATH: | would be very happy for that. You see | would
be very happy to draw my line at 52. It is 53 véheam a bit worried. So that you

have got your finding that the harassment was duad relationship with his father

as the authorities wished to have information altoetfather’s activities on behalf of

the PSK, that’s fine, but it's the motive that tHeyd. The last part of 50 and at 53,
that is what worries me, because actually, | meaun gescribed it as a secondary
finding of fact, and | am not even sure that ishtigout | mean the real nub of

whatever the lawyers say of what the client fearsvell, we don'’t ... nobody can say
what the motive behind torturers is.

MR KOVATS: | think in the light of Sedley LJ (inaudible) at lbobust | could
probably then agree that if we stop at the enchodigraph 52 ...

LORD JUSTICE SEDLEY: What about the last sentence of paragraph 507
MR KOVATS: No, I'll keep that, I'll keep that.

LORD JUSTICE CARNWATH: You see as the authorities wish to have
information about the father’'s activities on behaflfthe PSK, it seems to be almost
the same as the first sentence of 53.

LORD JUSTICE SEDLEY: Well it isn't quite so though. Whether all ofigtwas
due to his relationship with his father is differehat is cause and effect. Had it not
been for his father, they wouldn’t have picked toat. Leaving open the question,
what were they now interested in? So that, unMs€£ollins objects, | can see a
great deal of practical good sense in drawingealinder paragraph 51 or 52.

MR KOVATS: The reason | want 52 is because 53 in a sends §ioin the past to
the future...

LORD JUSTICE SEDLEY: Yes, quite.

LORD JUSTICE CARNWATH: | am with you down to 52.



MR KOVATS: (inaudible) it makes the point, that what it waspast standards,
what we assess will happen in the future is nothing

LORD JUSTICE SEDLEY: Well shall we draw a line? If we draw a lineden
52.

MR KOVATS: Yes I think | will go along with that
LORD JUSTICE SEDLEY: Mr Collins?

MR COLLINS: 1 don’t think | have a problem with that, thatg&ther with the
judgment of this court.

LORD JUSTICE SEDLEY: That makes very good sense and | think probabigtw
we can ask counsel to do, because you have bothdxteemely realistic and helpful
about this, is to draw up a form of order whichlwéflect this and let me have it
through my clerk and we will hopefully just endois@and make those the terms of
remission to the AIT. As to whether it should beléF House or some little
(inaudible) emporium...

LORD JUSTICE MOSES: No | mean I think the point as it goes to thesklent,
where he is sitting | don’t think anyone minds...

LORD JUSTICE SEDLEY: Alright, so the President will determine who ashear
it. 1think that is as it should be. Good. Anwipelse?

MR COLLINS: Just (inaudible) ask for costs in this matter.

LORD JUSTICE SEDLEY: Yes the appellant will have his costs. Anonymuiil
be preserved. Indeed | am rather worried aboutgupeople’s initials because it
makes it a doddle to work out who they are, angif want to apply for some strong
form of anonymity, such as XY, then you can, Mr gl

LORD JUSTICE CARNWATH: It should be. Let's call it XY.
LORD JUSTICE SEDLEY: | think we will direct that it should be calledyX
LORD JUSTICE MOSES: As long as everyone knows which case itis ...

LORD JUSTICE SEDLEY: We are getting to the stage now where there afeah
dozen XY (Turkey) cases and another XY (Sudanis all rather wretched.

MR KOVATS: My Lord that (inaudible) formally grant my leadhdriend a...
public funding taxation ...

LORD JUSTICE SEDLEY: You need a public funding taxation. Yes, you idou
not have your bill here then, and will you needetaded assessment order? That goes
with the public funding. Well we are very gratetalboth of you for your helpful and
realistic submissions as always. It makes our ¢asker.






