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Lord Justice Sedley :

1. The appellant is an Iranian who belongs to a Musimily. He reached this country
on 25 July 2001 and claimed asylum nine days |dtiee. single ground on which he
claimed asylum was a well-founded fear of perseoutly reason of his actual or
perceived political opinions.

2. The factual basis of the claim was, in summang.tihhe appellant's father had spent
five years in the early 1980s as a political presordis brother-in-law who, with the
appellant's sister, has been a member of the Mdijahkad spent six years in prison.
His own home had been searched several times Isetheity or intelligence service,
with whom his activities in a radical theatre grdwgdl earned him a file. He had been
injured and arrested in a student demonstratidk®B9. Released after a day, he was
rearrested and menacingly interrogated for foursdagnd was made to sign a
document professing repentance. On release heimtertiding. On learning that the
authorities were again looking for him and had arent out for him, he fled the
country.

3. While awaiting a decision on his claim the appéllaecame a member of the Church
of England and on 30 December 2001 was baptisBdraefract parish church. There
was evidence which satisfied the Immigration App&abunal that his conversion
was sincere.

4, The Home Office turned down his claim to be a jpmdit refugee. On appeal the
adjudicator, Mrs N.A.Baird, treated the asylum asdociated human rights claims as
based both on political and on religious groundse $oncluded that on neither
ground was there a well-founded fear of persecutigthin the meaning of the
Refugee Convention, but that on both grounds theas a real risk of torture or
inhuman treatment contrary to article 3 of the Ppean Convention on Human
Rights.

5. The Immigration Appeal Tribunal (Mr Spencer Batistad Mrs A.J.F.Cross de
Chavannes) allowed the Home Secretary's appedy. ddieted out, correctly, that the
conclusions on asylum and on human rights werensistent with one another, at
least in the absence of some sound explanatiotihéodiscrepancy. They adopted the
IAT's decision inFazilat [2002] UKIAT 00973 to the effect that prison cotmains and
trials in Iran do not in themselves at presentatmlarticle 3. This left the asylum
claims. As the IAT pointed out, "if [Mr Shirazi] ¢ad a real risk of breach of his
article 3 rights in respect of his religious corsien this would also be sufficient to
establish an asylum claim." This was true, butid dot of course follow that the
failure of the human rights claim in relation te treligious conversion meant that the
asylum claim based on it must also falil.
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6.

As to this, however, the IAT held that the adjutbhcahad made unwarranted
assumptions. They set aside her decision and wenb enake their own findings.

These were that Mr Shirazi's conversion was genlaethat as a non-evangelical he
would not be at risk by reason of overt activityn @e therefore critical question
whether he would be at risk as an apostate theglwded:

(14) The issue which then arises is whether a abrivem
Islam to Christianity, who is not an evangelical drsiven to
proselytise, would be at any real risk on returdrém and in
living thereafter. This matter has been consideogdthe
Tribunal in the cases ofAhmadi [2002] UKIAT 05079 and
Khoshkam [2002] UKIAT 00876. In both decisions the
Tribunal considered similar objective material bhattwhich is
before us and concluded that non-evangelical césvieom
Islam to Christianity do not per se face a red obpersecution
and/or breach of their human rights in Iran. Amotheport
submitted to us by Mr Jones relates to a New Zéatase from
1999, which reaches a similar conclusion, thougly nav be
somewhat out of date in terms of the material takeo
account. We of course have to reach our own ceiwis of
the evidence before us.

(15) We conclude, in the light of the objective eral placed
before us, that the problems in Iran are for evhcae and
others who seek to proselytise. The Responderd,isvhot an
evangelical or likely to proselytise, will be alite practice his
new religion in Iran without running any real rigkpersecution
or ill-treatment either by the authorities or byliwiduals in that
country. We agree with the conclusions of TribsnalAhmadi
and Khoshkam. We also conclude that the existence of the
arrest warrant referred to above, even taken intmutative
consideration with the Respondent’s conversion, levawt
lead us to a different conclusion. We find thate th
Respondent’s conversion to Christianity in the Usesl not
therefore create for him the right to internatiopabtection
under either the 1950 or the 1951 Conventions.

The IAT's decision is impressive in its brevity aswhency. But it has been subjected
by Ms Webber to a powerful critique, resisted by IiK&vats for the Home Secretary
on the ground that the decision is one of fact@iedloses no issue of law.

But Mr Kovats first submits that this appeal hasrédd by operation of law. On 30
March 2003 the appellant travelled (apparently dalse Iranian passport) from the
United Kingdom to the Netherlands. He was refusedyeand returned here the next
day. Section 58(8) of the Asylum and Immigratiort A899 provides:

"A pending appeal under this Part is to be treatedbandoned
if the appellant leaves the United Kingdom."
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9.

10.

The episode hardly suggests migration or abandonrBem (subject to one issue of

meaning) there is no doubt that, the appellantrigaventured for 24 hours outside the
jurisdiction, we are obliged to treat this appesabbandoned if, but only if, it is in law

an appeal under Part IV of the 1999 Act.

Pill LJ having adjourned the application for persms to appeal into open court so
that the Home Secretary might be represented, Véamal Buxton LJJ granted

permission, acknowledging that the question und&8(8) would have to be dealt
with. On the substantive issue, Ward LJ noted tihare were apparently two
contradictory lines of authority, or at least ofcd®&n-making, in the IAT on the

guestion of the risk of persecution faced by whatlliptically referred to as an innate
apostate - that is, a person born into the Musditinfand abandoning it by choice. He
and Buxton LJ considered that this court oughttosaer the resulting problem.

Has the appeal to be treated as abandoned?

11.

12.

Logically this question comes first. It arises ofits.58 of the 1999 Act, which has
now been repealed and replaced with effect fronpfl 2003 by similar provisions in
the Nationality, Immigration and Asylum Act 2002161 and Sch.9; ss.81-117).

Section 58 in full provided:

(1) The right of appeal given by a particular psson of this
Part is to be read with any other provision of tRert which
restricts or otherwise affects that right.

(2) Part | of Schedule 4 makes provision with resge the
procedure applicable in relation to appeals unuisrRart.

(3) Part Il of Schedule 4 makes provision as to dffect of
appeals.

(4) Part Il of Schedule 4 makes provision-

(a) with respect to the determination of appeals utiderPart; and
(b) for the further appeals.

(5) For the purposes of the Immigration Acts, apegb under
this Part is to be treated as pending during thiegdéeginning
when notice of appeal is given and ending whenathgeal is
finally determined, withdrawn or abandoned.

(6) An appeal is not to be treated as finally dateed while a
further appeal may be brought.

(7) If such further appeal is brought, the origiappeal is not to
be treated as finally determined until the furtlagpeal is
determined, withdrawn or abandoned.
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13.

14.

15.

(8) A pending appeal under this Part is to be éckahs
abandoned if the appellant leaves the United Kingdo

(9) A pending appeal under any provision of thig Beher than
section 69(3) is to be treated as abandoned ibfpellant is
granted leave to enter or remain in the United Kog.

(10) A pending appeal under section 61 is to batéc as
abandoned if a deportation order is made agaiesappellant.

The true meaning of "leaves" in s.58(8) is an opeestion: see the concluding
remarks of Waller and Chadwick LJJDupovac [2000] Imm AR 265. | will assume
for the purpose of this judgment, as Ms Webberdssaumed for the purpose of her
argument, that departure from the UK, providedsitoluntary, does not have to be
with the intention of giving up residence here. Bus to be noted that s. 3(4) of the
Immigration Act 1971 causes leave to enter or ramailapse "on ... going" to
another country. The contrasting use of the vedavé" in the 1999 Act may be
significant, notwithstanding that @hassemian and Mirza [1989] Imm AR 42 (CA),
to which Mr Kovats has rightly drawn our attentignyas assumed without argument
to be synonymous with "going".

Mr Kovats accepts that the legislation on the falc# distinguishes between appeals
under the part of the Act, Part IV, which contam88 and 'further appeals'. Ms
Webber draws our attention to the origin of thecagt of a 'further appeal’ - namely
to this court or the Court of Session - in s.9(1)tlee Asylum and Immigration
Appeals Act 1993. Nothing in the legislation saytdarms that deemed abandonment
touches such appeals. The Court of Appeal has allag its own system and its own
principles for dealing with appeals which are eitabandoned or become moot. It is
in my judgment contrary to principle, except in diamce to an unequivocal statutory
requirement, to introduce a rule which arbitratilyncates access to justice in this
court.

This is especially so when

= all pending appeals to this court have been thgesubf
a judicial grant of permission, cannot be struck ou
without a compelling reason (see now CPR 52.9), and
have for long carried an automatic stay in immigrat
cases (RSC, 0.59r. 24(5), 13(1)(a); CPR 52.7);

= the s.58(8) provision only operates one way artrnot
cause an appeal by the Secretary of State or thadA
abort;

= on no view can the provision apply to judicial wi
proceedings or to appeals to this court from the
Administrative Court, which would create an odd
asymmetry since this court has power ([Bahir [1995]
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16.

17.

18.

Imm AR 570) to treat an appeal as an applicatian fo
judicial review;

= the Home Secretary's case that the statute doesest
what it appears to say is an argument not fromrclea
words but from equivocation, and so erodes its own
foundation.

In this situation Mr Kovats' ingenious endeavourassimilate ‘further appeals’ to
appeals within the immigration appellate systenedagreat difficulties. He suggests
that the cumulative effect of s.58(1), (5), (6) didlis that a further appeal becomes
or is treated as part of the original appeal, astiéor the purpose of deciding whether
it is pending within the meaning of s.58(8). Theleit distinction in s.58(4) between
‘appeals under this Part' and 'further appealexpkains as designed to recognise that
different procedural and substantive rules appfpiteeadjudicators, the IAT and the
Court of Appeal or the Court of Session. But thérsission that this recognition
"does not impact on s.58(5)-(8)" is in my view ustsiinable when s.58(4) goes to the
trouble of asserting the very distinction which Kiyvats is trying to collapse.

The one argument which gives pause, and which Meb&tehas therefore addressed
in detail, is Mr Kovats' parting shot: if the disttion between appeals is to be
maintained in this context, the provisions of SdPat 1l of the 1999 Act would mean

that asylum-seekers were at risk of removal evengh they had succeeded before
the IAT. Ms Webber first argues for a differentméaning of ‘further appeal’, so that
for Sch. 4 purposes an appeal to this court is radipg appeal which prevents

removal. This is not an easy or an attractive sabimin; nor is it necessary. Her better
argument is that the extension of Sch. 4 proteditoparties before this court is not

needed because either the appeal will operatestayady virtue of CPR 52.7 or the

court's own powers will afford the necessary pricvec The Civil Procedure Rules

came into force while Sch 4 was waiting to be bhaugto effect; but the Rules of the

Supreme Court had already made analogous proviSiuet seems to me to answer
Mr Kovats' final point.

It follows in my judgment that this appeal is nat be treated under statute as
abandoned by reason of the appellant's brief absgom the United Kingdom. No
separate submission to the same effect has beeaulat possibly have been, made on
the merits.

| sthe appellant a refugee by reason of his conversion?

19.

As the IAT noted, if the appellant has become leatito protection because of his
conversion, it is as a refugedar place. This is a status known to international law, but
it has to fall within the 1951 Convention if it t® found an asylum claim. This
requires it to be established that it is owing tevedl-founded fear of persecution by
reason of his religious beliefs that the applicetoutside the country of his
nationality - in other words, in most cases, tih ts why he has fled and cannot go
back. But it can happen that a person who has ledt dnd is abroad for quite
unrelated reasons finds that he cannot now go back Convention reason. That
reason must, however, halecome the reason (or at leagtreason) why he is outside
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20.

21.

22.

23.

the country of his nationality. If it has not -hé is here solely for other reasons - his
case falls outside the Convention and he is nefugeesur place. His claim to stay
must succeed as a human rights claim or fail altege

The appellant applied for asylum, and appealedh® ddjudicator, on grounds
unconnected with his religious conversion. It washie course of his evidence to the
adjudicator that the latter emerged and becameaund of his claim. Neither the
adjudicator nor the IAT seems to have considereetiér his conversion has become
- what initially it was not - a reason why he igside Iran.

The in-country evidence originating with the Homé#i€2 established that, while
religious minorities are given constitutional rendmpn, the Sharia law prescribes the
death penalty for a Muslim man who becomes an af®$ly conversion. There is no
evidence as to the frequency with which the penalip practice imposed or carried
out, if it is imposed or carried out at all.

Of the three IAT decisions referred to by the IAiltlhe present case, on&h(nadi, 4
November 2002) concluded in general terms thatajeellant was not at risk of
persecution as a convert since the authoritiedicpéar concern was with "the
evangelical churches". IDorodian (23 August 2001), by contrast, it was accepted
that "converts to evangelical churches who arevelgtiinvolved even in internal
church life" might face a risk amounting to perdemu The decision irKhoshkam

(26 March 2002) afforded no more than an obiter vemt that the evidence did not
support a bare assertion that the fact of converssoChristianity meant that the
appellant would be killed by the state authoritiesat might have been right, but it
was hardly the whole picture.

Ms Webber has now drawn our attention to a sefiesher IAT decisions, and to two
significant appellate decisions from other jurisidics, which take a markedly
different view of the position of Christian converh Iran. Two of the former deserve
mention. InSarkohaki (6 December 2002) the Tribunal concluded:

"The US State Department report makes it quitercthat
religious activity is monitored closely by the Mstiy of
Intelligence and Security. It says: 'Apostasy, Hmadly
conversion from Islam, may be punishable by déath'.

And in Ghodratzadeh (16 May 2002) the Tribunal held:

"... it is not entirely clear whether the full rigoaf the law
against apostasy has been imposed. Be that ay,itinealaw is
there, there is undoubted antipathy, to put it ighér, to those
who reject Islam and convert to Christianity, amd those
circumstances there is clearly a real risk thahé authorities
discovered that a person was an apostate, he fimghtimself
being persecuted."
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24,

25.

26.

27.

Ms Webber reminds us that Lord Hoffmannlgam and Shah [1999] 2 WLR 1015,
1032, instanced "an accumulation of adverse cirtamees such as discrimination
existing in an atmosphere of insecurity and feartlzaracterising a well-founded fear
of persecution. She argues that the appellantsrizisf unwelcome attention on the
part of the security police because of his anddnsly's political dissidence, although
it has been held not to go the necessary distanestablish the original asylum claim,
significantly enhances the risk that, if he is re@d, his apostasy will come to the
authorities' attention.

The United States™Circuit Court of Appeals iBastanipour v INS 980 F.2d 1129
(1992) said (per Posner J):

"We do not know what Iran does to ordinary apostaf€he
appellant] is not quite an ordinary apostate. Afrarn his drug
conviction, which will not endear him to Iraniantlorities but

is not a relevant factor in deciding whether he hawell-
founded fear opersecution, his brother has been active in the
US in opposition to the Iranian regime. Nor is teath penalty
the only sanction grave enough to be deemed pdisecu”

So here, Ms Webber submits, the risks attendingpipellant's conversion have to be
gauged within his overall relationship with theniien state.

Even where the risks attending conversion are takeisolation, the recent view
expressed by the Federal Court of Australia (Lem & v Minister for Immigration
and Multicultural Affairs[2002] FCA 148 is persuasive:

"... [Flor an apostate, the risk of extreme punishimeril
always exist.... [P]erhaps a person who has commétteabital
offence of apostasy under Iranian law may be fat®menough
to escape the consequence of that conduct if edutn Iran,
but ... the risk of discovery, apprehension and glumient
would continue and it may be sufficient to groundwall-
founded fear of persecution. Furthermore, the petsmn
feared, of course, is not restricted to execudioth may include
the suffering of substantial harm or interferenaghwife by
way of deprivation of liberty, assaults and conitgu
harassment on account of the perceived apostasy."

This stands, however, in marked contrast to thdasier of the Swedish Aliens
Appeal Board, cited by the High Court of New ZedlamY v Refugee Status Appeals
Authority (M no. 1803/98; 19 August 1999), para. 20:

“According to the Shari'a Law, applicable in Irazgnversion
from Islam to Christianity is officially punishabley death. In
one case during the 1990’s has the conversion enoegther
criminal accusations — been the basis for the di@cwf the
death penalty in accordance with Shari’a Law. hiis tase the
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28.

death penalty was later revoked by the SupremetCdaua few
cases converts have been killed under unknownnstances.
All such cases concerned proselytising priests.

It is rare that Iranian asylum seekers convert hoistianity in
other countries but the Netherlands and Swedercoriing to
concerted information from Christian Churches anirthere is

no real chance of persecution upon return to Ifapessons
who have claimed conversion as ground for asylui@weden.
Some 3-4 years ago converts would probably haven bee
exposed to various kinds of punishment, in case the
conversions had become to the knowledge of theoati#s in
Iran . ... Today there are persons in Iran wheel@nverted
from Islam to Christianity there, and who parti¢gain
Christian activities there without the interferenct Iranian
authorities.

Conversion from Islam to Christianity is accordittg Iranian
authorities not possible, and a conversion abreambinsidered
by the authorities as a “technical” act, in the pmse of
obtaining asylum, which therefore does not meart tha
person in question risks any serious harassmergtam. The
concept of ‘Tagieth’, which is widely accepted iar, makes it
legitimate to lie in order to achieve certain pug®  This
means that there is a high level of acceptanceam of the lie
as a means to obtain a purpose, such as seekihgnasythe
west. Iranian nationals who have converted frotanisto
another religion, and who keeps the conversion sopeal
matter, does not attract the attention of the atttés.

An Iranian national, who converts from Islam to teo
religion, normally does not risk the kind of prosgon
prescribed in the Shari'a Law, whether the coneerdgiakes
place in the home country or abroad. There is also
significant chance that he or she would be theetaoj any
actions from the authorities or of any serious ssmegent. This
assessment is based on the assumption that thersav has
come to the knowledge of the Iranian authorities.”

The passage is cited by the IAT in its decisiodahlian (11 August 2003; no. HX
54749-01); but the IAT goes on to differ, on walksoned grounds, from the Swedish

appraisal.

For the Home Secretary, Mr Kovats stresses thdtoocases are the same, and that
precedent relates to principle rather than to &ctmalogy. The present decision, he
submits, asks and answers the right question. i$tadlt that is required. It is not to the
point that other constitutions of the IAT have feaat different conclusions on similar

facts. That is in the nature of adjudication.

Farshid Shirazi- v — Sec.State for the Home Dept.
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30.

| accept readily that it is not a ground of apghat a different conclusion was open to
the tribunal below on the same facts, nor therefloa¢ another tribundlas reached a
different conclusion on very similar facts. Buh#s to be a matter of concern that the
same political and legal situation, attested bymhe same in-country data from case
to case, is being evaluated differently by différebunals. The latter seems to me to
be the case in relation to religious apostasyan.Iihe differentials we have seen are
related less to the differences between individgglum-seekers than to differences in
the Tribunal's reading of the situation on the gbin Iran. This is understandable,
but it is not satisfactory. In a system which igrasch inquisitorial as it is adversarial,
inconsistency on such questions works against egyshinty. That does not mean that
the situation cannot change, or that an individualationship to it does not have to
be distinctly gauged in each case. It means thanynone period a judicial policy
(with the flexibility that the word implies) neetts be adopted on the effect of the in-
country data in recurrent classes of case.

The jurisprudential implications of such an apptoaere considered in the judgment
of the court delivered by Laws LJ 8v Home Secretary [2002] INLR 416:

(26) However we have reached the view that the S
determination cannot stand. We have so concludeduse of
its special nature, as it appears from the passéagaes
paragraph [2] and [3] which we have cited (paralyr§p]
above). The IAT intended this decision to be deteative: that
is, it should thereafter be followed by specialuaiators, and
the tribunal itself, absent evidence of a detetiomain the
conditions in Croatia relevant to the circumstanoésSerb
asylum seekers. Now, the notion of a judicial deaisvhich is
binding as tdfact is foreign to the common law, save for the
limited range of circumstances where the principleres
judicata (and its variant, issue estoppel) appli€sere is also,
of course, provision in Civil Procedure Rules 19¢89.10-
19.15 for the case management of group litigatoort,we need
not take time with that.) This principle has beeoleed — we
put the matter summarily — to avoid the vice ofcassive trials
of the same cause or question between the samiespaBly
contrast, it is also a principle of our law thapaty is free to
invite the court to reach a different conclusionaparticular
factual issue from that reached on the same issueailier
litigation to which, however, he was a stranger.e Tiirst
principle supports the public interest in finality litigation.
The second principle supports the ordinary cajusfice, that a
party have the opportunity to put his case: heotsm be bound
by what others might have made of a like, or ewsniical
case.

(27) The stance taken by the IAT here, to lay out a
determination intended in effect to be binding upthe
appellate authorities as to the factual state f@iirafin Croatia
absent a demonstrable change for the worse vis-#giplight
of Serbs, to an extent sacrifices the second mimc¢o the first.
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By no means entirely: an applicant will of courseteard on
any facts particular to his case, and (as the |Addenclear)
evidence as to any deterioration in the statefafrafin Croatia
would be listened to. Otherwise, however, the debhbut the
conditions in Croatia generally affecting Serbiaturnees or
potential returnees has been had and is not foprieent to be
had again.

(28) While in our general law this notion of a faal

precedent is exotic, in the context of the IAT'spensibilities

it seems to us in principle to be benign and ptattiRefugee
claims vis-a-vis any particular State are inevigabbde against
a political backdrop which over a period of timewever long

or short, is, if not constant, at any rate ideabfe. Of course
the impact of the prevailing political reality masary as

between one claimant and another, and it is alweaysppellate
authorities’ duty to examine the facts of indivilgases. But
there is no public interest, nor any legitimatevialal interest,

in multiple examinations of the state of the baokdat any
particular time. Such revisits give rise to the&riperhaps the
likelihood, of inconsistent results; and the likelod, perhaps
the certainty, of repeated and therefore waste@redipure of

judicial and financial resources upon the sameessaand the
same evidence.

(29) But if the conception of a factual precedesn htility in
the context of the IAT's duty, there must be saéeda. A
principal safeguard will lie in the applicationthie duty to give
reasons with particular rigour. We do not meanay that the
IAT will have to deal literally with every point oaassed in
evidence or argument; that would be artificial and
disproportionate. But when it determines to produme
authoritative ruling upon the state of affairs inyagiven
territory it must in our view take special caredee that its
decision is effectively comprehensive. It shouldirags all the
issues in the case capable of having a real assedpto
fanciful bearing on the result, and explain whahékes of the
substantial evidence going to each such issuehim fteld
opinion evidence will often or usually be very innfamt, since
assessment of the risk of persecutory treatmetiteinmilieu of
a perhaps unstable political situation may be aptexnand
difficult task in which the fact-finding tribunalsibound to
place heavy reliance on the views of experts aerdiafists. We
recognise of course that the IAT will often be fhceith
testimony which is trivial or repetitive. Plainly is not only
unnecessary but positively undesirable that it khgough
through material of that kind on the face of itsedaination.

(30) It may be thought that this approach is notdistant
from the way in which the IAT generally dischargissduty to
give reasons, and not only in cases where it resdly produce
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an authoritative determination as to the positiom iparticular
country. Indeed we do not mean to suggest thahis latter
class of case the IAT’s duty is of an altogethéiedent quality.
The experienced members of the IAT, not least ifmay say
so its President and Deputy President, will wesame have no
difficulty in gauging the quality of the reasonven so as to
ensure that these authoritative determinations vé)land will
be seen to be, effectively comprehensive.

31. The undesirability of such factual disparities wasently reiterated by this court in
Gurung [2003] EWCA Civ 654: see especially the judgment Biixton LJ at
paragraph 12. Mr Kovats has argued that, whileay e proper to insist that good
reasons be given for departing from an otherwisesistent line of factual decisions
of the present kind, there can be no such requmemwhere, as here, there is no
consistent line. But this does not answer Ms Weébbgoint that it is the very
inconsistency of the decisions which is inimicajustice.

32. | am conscious of the ever-present risk of creaéitgck door to asylum by allowing
claims to apostasy on the part of nationals of ¢hetec states to establish without
more a well-founded fear of persecution. It is esggdly so when many religious
bodies in this country are very ready to welcomeveots and may even be seeking
them out. That, no doubt, makes great caution gpjate in deciding both on the
genuineness of conversions (see the apposite gadaven by the IAT in this regard
in Dorodian (23 August 2001; no. 01 TH 01537), paragraph 8, ianthlilian (ante)
paragraph 22), and on the question of causationhwtan arise in the case of refugees
sur place. But it cannot properly affect the judicial readinf) the data about the
situation in the country of the applicant's natigpa

Conclusion

33.  1'would allow this appeal on the ground that tleies canvassed above have not been
adequately addressed by the IAT. That this is sbhispe, evident from a comparison
of the passage of their reasons cited earlier is jidgment with the sometimes
complex matters to which the argument has now draitention. | would remit the
case to the IAT with an indication that the Prestdehould give directions for its
rehearing in the light of this court's decision.

Mr. Justice Munby:

34. | agree entirely with my Lord.

35. I only add a few words on the meaning of the phfésaves the United Kingdom” in
section 58(8) of the Asylum and Immigration Act 999 his phrase, which appears
also in section 33(4) of the Immigration Act 197ddain the provisions of the
Nationality, Immigration and Asylum Act 2002 whicks my Lord has observed, have
since replaced section 58, is to be contrasted thighphrase “on his going to a
country or territory outside the common travel af@hether or not he lands there)” in
section 3(4) of the Immigration Act 1971. It is nobbvious to me that the word
“leave” is here being used in the same sense awdhe “going” even if, as my Lord
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36.

37.

38.

39.

has noted, irGhassemian and Mirza (1980) [1989] Imm AR 42 this court without
argument assumed the words to be synonymous.

Mr Kovats submits that “leaves” here means “phgibycdeparts from (of his own
volition)”. In support of this proposition he hasferred us to the decisions of the
Immigration Appeal Tribunal inSzalacha HX/71787/97 (16407), Dupovac
HX/78703/98 (16537) andNongpar TH/0448/97 (16611), in each of which the
Tribunal treated “leave” as meaning simply “goingtf “travelling” “beyond the
common travel area”. That may be so, but as my lhas already mentioned, this
court expressly left the question open in its larision inDupovac [2000] Imm AR
265. The subsequent decisions of the Tribunal Dyuretic HX/70037/97
(0O0TH001850) andhnonymous [2003] UKIAT00090J (Poland) to which Mr Kovats
also helpfully took us do not seem to me to taleentiatter any further.

As was pointed out during the course of argumeme, word “leave” takes its
meaning from the context. The barrister’s clerk wihcanswer to a solicitor’s inquiry,
says that “Mr Smith has left chambers” means omegtif the solicitor is worried
because Mr Smith has not yet arrived at court; bBama something very different if he
is having to tell the solicitor that he cannot gatdestructions because Mr Smith has
moved to other chambers. The father who says toclhiisl “Look! We are now
leaving England” means one thing if they are logkvack at the White Cliffs of
Dover as the cross—channel ferry sets out to thkmton a day-trip to Calais; he
means something very different if they are lookibagk at Tilbury as the P&O liner
sets out to take them to a new life as emigrangsuiralia.

It is by no means obvious to me that someone 8gathe United Kingdom within
the meaning of section 58(8) merely because irctluese of an afternoon’s yachting
or fishing he briefly leaves territorial waters.n@\ if Mr Kovats is correct in his
submission that this is a leaving, assuming onlgt th is volitional, what of
knowledge and intention? Does it make a differehe¢ our sailor knows that he has
left territorial waters, because his plan was tdigbing 25 miles out, or that he has
left territorial waters, albeit having steered tbere he has got, only because of a
navigational error?) Nor, coming closer to the $agt the present case, is it by any
means obvious to me that someone “leaves” the tidtagdom if his plan to go to
another country outside the common travel areavisitted by that country’s refusal
to admit him and he is immediately put on the rn@ahe back.

| express no concluded views on any of these mumesstMr Kovats may be right. But
it may be that he is not. | draw attention to thesdters only to emphasise, so far as
am concerned, that these are all still open questithat they did not arise for
decision in the present case because Ms Webberco@ent to assume for the
purposes of her argument, although without conggdimat her client had indeed left
the United Kingdom, and that nothing we have sdmbukl be taken as a
determination, one way or the other, as to wheligerclient, in circumstances that
were not fully explored before us, had indeedtleft United Kingdom.

Lord Justice Mummery:
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40. | agree with Sedley LJ that this appeal shouldllosvad.

41. | wish to add two comments on the abandonment aegtimaised by Mr Kovats on
behalf of the Home Secretary.

(1) Both sides assume that the appellant “leavedJiited Kingdom” for the
purposes of s 58(8) by travelling from the Uniteidigtlom to the Netherlands
on 30 March 2003 for a short holiday, but is retusatry and returns to the
United Kingdom on the following day. | doubt wheth®at assumption is
correct. “Leaves” in relation to a country is calgabf covering a wide range
of situations ranging, at one end, from the mece ddphysical departure from
a country, to, at the other end, emigration to lagotountry. In the context of
a stipulated consequence of being treated as abemgda pending appeal, |
seriously question whether the appellant “leavedthited Kingdom” within s
58(8) by travelling out one day for a short holidayd having to return the
next day. In the absence of full argument it wontd be right to express a
concluded view on the point.

(2) Like Sedley LJ | conclude that the appeal @& #ppellant to this court,
which was pending at the date of his journey to Metherlands, is not a
“pending appeal under this Part [i.e. Part IV]" it 58(8). It is true that Part
IV relates to appeals and that this is an appeatiwtvas pending at the
relevant time. An appeal to the Court of Appeahdat, however, an appeal
“under Part IV.” The appellate authorities who happeals under Part IV are
the IAT and the adjudicators, as mentioned in saB@ s57. S 58, which
contains general provisions in relation to appestpressly recognises, in its
reference to the provisions of Part Il of Scheddlea distinction between
“..appeals under this Part” (s 58 (4)(a)) and Hertappeals” (s58(4)(b). It is
clear from paragraph 23 of Part lll of Scheduldbétérmination of Appeals)

that whereas an appeal to the IAT is “an appealdiounder Part IV”, an

appeal from the final determination of the IAT teetCourt of Appeal on a
guestion of law material to that determination iumther appeal” by a party.

It is not an appeal under Part IV. The argumentiaded by Mr Kovats fails

on the clear language of s 58 and Part Il of Saleed, when construed in the
context of the appellate structure to which thevigions refer.



