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Lord Justice Dyson:

1.

The appellant is a citizen of Iraq. He was born2dnJanuary 1974. He is an Arab
Sunni Muslim from Tikrit who joined the Ba'ath pwnivhile he was still at school.
His case was that, as a Sunni from Tikrit and enlipht of his activities for the party,
he was at risk of being associated with Saddam éitussd, therefore, persecution by
Shi'a Muslims. After the fall of Saddam Husseiig family had been threatened and
his father and brothers killed. He fled Iraq antkeed the United Kingdom in March
2004. His claim for asylum was refused in Apri020 He appealed. By a decision
promulgated on 30 July 2004, Mr Turkington (adjadoz) allowed his appeal on
asylum and human rights grounds. The SecretaBtaik was granted permission to
appeal. The first stage reconsideration (chairMarGeraint Jones QC) determined
on 20 April 2006 that there were two errors of lemthe adjudicator’s decision and
that the appeals should be heard de novo. On 88 2006, at the second stage
reconsideration (chairman Mr S J Widdup) the app¢l appeals on both asylum
and human rights grounds were dismissed.

The appellant now appeals with the permission ofH&inry Brooke. He appeals
against both the first and second stage reconsidesa Before | come to the
grounds of appeal, | need to set out the mateaidsf the adjudicator’s decision and
the two reconsideration decisions.

Adjudicator’s decision

3.

The adjudicator summarised the appellant’s evideqeara 12 of his determination.
The appellant said that he feared persecution éyéw regime of Shi'a Muslims and
all the people who had suffered at the hands ofl&adHussein’s party. He believed
that he would be a target because he was involvegdtie Ba'ath party through the
student organisation of which he had been presiaenh he was at school. He had
recruited fellow students to join the party. Helhlmade adverse reports to his “own
higher authorities” on up to ten students who refuto join the party. He said that
after the fall of Saddam Hussein, he was in dabgeause militia groups started to
kill Ba’ath party members and “specialists” sucltlas appellant. In April 2003, two
men wearing masks had come to his home and demdhdetis family leave. He
also said that after his brothers had been kilkedwas shot at while driving his car.
In short, his case was that he was a Ba’ath paemer activist who was known on
the ground to be such and would be targeted fanézeson.

The adjudicator then reviewed the objective in-¢copumaterial. He made extensive
reference to the then current CIPU report. At d&8ahe referred to the fact that there
were more than 2 million members and sympathisérth® Ba’'ath party. Most
members joined for pragmatic reasons. It was maoreless obligatory for
advancement in education, the professions etqard 14, the adjudicator said:

“The CIPU report goes on to say at paragraph 6thabwith
Ba'ath Party membership a prerequisite for advamcgnn
many fields in Saddam Hussein’s Iraq, ordinary mersihip
did not of itself imply support for the party’s jpoks. Sources
told the 2003 UK Danish fact finding mission thatdis
differentiated between those who joined the pasgaose it
was necessary for them to get jobs, and othersauamembers



of the security services who committed crimes agjathem.
Only those former Ba’ath members who were knowrmdoe
abused their position were being targeted for safsj these
would mostly be former members of the intelligesesvices,
the security services of Fedayeen Saddam, but@ogoto one
source, even in those categories only individuatsan to have
committed abuses would be targeted. This could, evew
mean that relatively low ranking Ba’ath Party mensbeould
be at risk because they had operated at stredt aedewere
therefore known to the victims or their victims'nidies or
associates.”

At para 15, the adjudicator referred to numeroysonts of party members being
targeted since the fall of Saddam Hussein, inclydive security guard at a sewage
plant. The victim’s brother said: “I think it whgcause he was in the Ba’ath. He was
not a senior member.”

At para 16, the adjudicator referred to a reporAoynesty International which stated
that scores of former Ba’ath party members andrggdorce members were being
targeted in revenge attacks, particularly in théaStominated districts of Baghdad
and in southern Irag.

At para 17, he referred to a report that formeraBaparty officials were being killed

and that the killers were reported to be workirggrfrlists looted from security service
buildings or “simply killing Ba’athist icons or idome party officials identified with

the Saddam Government.” Word of violence spreammfrhouse to house,
neighbourhood to neighbourhood “fuelled by rumaual auspicion.”

At para 19, he said that he found the appellantidemce to be unsatisfactory in a
number of respects and that the appellant had sdiglkexaggerate his story to
enhance his claim. Nevertheless, he acceptedohellant’s evidence that he was an
“enforcer” for the Ba’ath party and that he wasstent of the student committee
when he was 19 years of age.

At para 20, he said:

“Whilst | have reservations about some parts ofAppellant’s
evidence | find that the Appellant is a Sunni Maomslfrom
Tikrit. | accept the Appellant’s evidence that hasna member
of the Al-Ba’ath Party. | accept his evidence thatwas an
enforcer for the Al-Ba’ath Party. | have no reasomoubt that
the Appellant during Year 12 of his studies wasRhesident of
the student committee. He was 19 years of ageattithe. The
Appellant claims that his work on behalf of the tgawvould
have been well known to those persons with whomwhe
dealing. The Appellant claimed that he was a lombmber of
the party but, nevertheless, his connection was kmelwn to
people on the ground. | find the evidence in thBWCleport in
the chapter entitled “Reprisals against Ba’ath yParémbers”,
at 6.115, that relatively low ranking Ba’ath Partyembers
could be at risk because they had operated att $&vesd and



10.

11.

were therefore known to their victims or their wec$ families

or associates to be apposite. The Appellant, iis tase,
operated at a lowly level. He claims to have maelgorts

adverse to the situation of up to ten persons gsopais work.

In his capacity as an enforcer, encouraging stsd@enjoin the
party, the Appellant will have become well knownis kvork

was tainted with the persecutory nature of the tBaRarty

insofar as the Appellant had, on occasions, upratcasions,
cause to complain to his authorities about thevitiets of up to
ten persons. There is no evidence as to what hadpen
relation to these people but the general nature thef

Appellant’'s work was such that his connection ® AkBa’ath

Party was established. Insofar as he was an acteraber of
the Al-Ba’ath Party, albeit working at a lowly bptiblic level,

| find that the Appellant will be at risk of repais in the event
of his being returned to Iraq.”

At para 21, the adjudicator said that the appelteatt been an active member of the
Ba’ath organisation and that, having regard toGhieU report, active members were
potentially liable to persecution. The likelihoofl persecution was at least greater
than a serious possibility. The adjudicator codell therefore, that the appellant had
a well-founded fear of persecution on the grourfde® perceived political opinion of
him as a member of the Ba’ath party. There wasiawss possibility that he would be
killed by way of reprisal if he returned to Iraétor that reason, his appeal on human
rights grounds succeeded as well.

The Secretary of State did not raise the issuatefnal relocation and the adjudicator
did not mention it.

The appeal by the Secretary of State

12.

The Secretary of State appealed on a number ofndsou These included: (i) the
adjudicator failed to consider, when examining péukl5 of the CIPU report, that
only those low level members of the Ba’ath partyoimed with the security or
intelligence services might be at risk of reprisalgen with his evidence taken at its
highest, the appellant did not fit this profile;dai) the adjudicator erred in law in
failing to consider that, because the appellantsgad activities took place eleven
years earlier, when he was nineteen, and werergmahfo one area of Iraq, the option
of internal relocation was open to him.

The first reconsideration decision

13.

The critical section of the decision is in paras: 4-

“4. At the hearing before us Miss Dassa, on bebélthe
appellant, accepted that the Adjudicator had sinmay dealt
with internal relocation in any way whatsoever. In
circumstances where the appellant’s case relied apalleged
risk of reprisals from erstwhile school childrenpmssibly their
respective families, it was incumbent upon the Adjator to
consider the nature and extent of the risk that rthight pose



14.

for the appellant. It was only after considerati@a been given
to that issue that the availability of internalo@tion could be
considered on the basis of both the findings of faade and
the appropriate objective evidence. In our judgmentas a
plain error of law for the Adjudicator to omit angnsideration
of the issue of internal relocation.

5. We are also satisfied that the Adjudicator mallgrerred in
law in failing to give any proper considerationtb@ nature and
extent of the appellant’s activities as a schootlenht and to
relate them to the objective evidence when consigevhether
or not such activities would or would not place #ppellant at
a real risk of persecution and/or inhuman and dbgga
treatment. We say that because the objective estddisclosed
that it is only those low level members of the Bla’Rarty who
have been involved with the security or intelligerservices
who might be at risk or reprisals. The Adjudicatailed to
observe that there was no evidence from the appetia
indicate that any of the people upon whom he mag lided a
report to more senior people in the Ba’ath Partevk that he
had done so. Reprisals are taken by those who kifay
somebody else has done something which they canside
deserving of such reprisals. In the absence of suittence the
Adjudicator could not reasonably conclude that dippellant
would be at risk of such reprisals if he returned Itaq
generally or to his home area in Baghdad in pdgrcu

6. The Adjudicator plainly considered the risksefedy former
members of the Ba’ath Party generally and refetoedspects
of the objective evidence which disclosed that Ba'Rarty
members who had been involved in security andietligence
matters leading to others being targeted by théaaities,
might well face reprisals. He failed to relate tloddjective
evidence to the appellant’s subjective circumstaraes, in our
judgment, that is what led him into error in theuk at which
he arrived.”

They determined that the appellant’'s appeals shoeildeard de novo.

The second reconsideration decision

15.

16.

At para 2 of its determination on the second recamation, the tribunal correctly
described the two material errors of law identifiey the tribunal at the

reconsideration, viz (i) the failure to deal witttarnal relocation and (ii) the failure to
give proper consideration to the nature and extémtbe appellant’s activities and to
relate them to the objective evidence when consigerhether or not those activities
would place him at risk on return.

The tribunal recorded at para 4 that it was agfeettveen those representing the
parties that there were three issues “namely thpelEmt’'s involvement with the



17.

18.

19.

20.

21.

Ba'ath party, his flight from Iraq and internal @ehation and how renowned he was as
an international sportsman in lraq.”

The appellant’s case was summarised at paras TRlview of the challenge made by
the appellant to the tribunal’'s second reconsidaratiecision, it is necessary to
consider this part of the decision with some cakepara 8, they recorded that it was
the appellant’s case that “as a Sunni and a Badtbia Tikrit he was at risk of being
associated with Saddam Hussein”. As a studenh&tebeen involved in recruiting
for the Ba’ath party.” He was well known in Iragdause when he was at university,
he had played in the national handball team andeglaa good deal of publicity in the
press.

The appellant gave evidence. He confirmed that ¢betents of his witness
statements were true. His supplementary stategearg details of his claim to be a
renowned handball player. | shall return to tlaeshents later.

At para 12, the tribunal stated that the appelizad asked about his involvement with
the party. He stopped his “activities” when hea fhool in 1993. “He had been
recruiting people to join the Ba’ath party”. Pdré records that the appellant was
asked about his witness statement in which he hatitkat he was “most actively
involved in recruiting for the Ba’ath party in 1988en he joined the national team”.

At para 23-25, the tribunal summarised the subwmssimade by Miss Dassa on the
appellant’'s behalf. The main submission was tleaivhs at risk “because he is from
Tikrit, he is a member of the Ba’ath party and wesdl known as a sports player. He
was at risk of revenge attacks against Ba’'athistsvaould be remembered from his
sports career and from the time when he was aitectu

The tribunal’s conclusions were at paras 26-28.
“26. We make the following findings of fact:

(i) We accept that the Appellant was a member efBhathist
party and that he undertook some limited work fbent
recruiting others to join the party.

(i) His activities started at school and continuedil he was
19 and then ceased.

(i) His work for the Baath party did not involv@m in any
activities which put others at risk.

(iv) At school and at University he was selectegbliamy for the
Iragi national handball team. He attracted publicithe team
was involved in a tournament in Italy and his pietwas in the
paper on various occasions. He also appeared on TV.

(v) We accept that in 2003 his brothers and hikefatvere
murdered in separate incidents and that his cadaamged by
gunfire.



13. Although we have made findings of fact in favod the

Appellant on some parts of his evidence we havatdck his
evidence with some care. The Appellant change@vigence.
Initially he said that his activities on behalf thie Baath party
ceased in 1993. He then said that they were redanddhat
they only ceased in 1997 after he graduated.

14. We have read the passages cited to us by Mrtéfrrom
the CIPU and take them into account. In particul@ note
from paragraph 6.545 that according to a reportthe
Washington Post in February 2005 the Baath party &a
membership of between 1 and 2.5 million. We alste rilom
paragraph 6.549 that some low ranking officialstred Baath
party have been killed or attacked and the exampiéesen of a
known brutal torturer.

15. We do not consider the Appellant can be prgpmkcribed
as an official of the Baath party. He was, whensetool,
someone who would recruit for the party. His atid were
therefore at a very low level and occurred at |&&8syears ago.

16. We are not persuaded that the fact that theeley’s
family is Sunni Arab from Tikrit adds anything tbet risk
assessment.

17. We accept that the Appellant was a well knoportsman
in the early 90s. We accept that his photograph have
appeared in the press. However, we do not findhisatame all
those years ago exposes him to additional risk n&\&.note
from the Appellant’s withess statement in paragr@phat the
Appellant did not appear on TV many times becausayJ
Hussain was more keen on football and this wouldeha
attracted more coverage. We also take into accthait the
photographs we have seen show the Appellant asakeénathe
early and mid 90s. Since then he has put on weight his
appearance is more mature. He is not likely to beeadily
identifiable from his photographs now as he wowdsihbeen at
the time they were taken.

18. We do not overlook the fact that his brotherd his father
have been murdered. However, the Appellant hinsst that
this was random violence and thus he contradicteceérlier
evidence that his family was targeted after the &l the
regime. While we accept that his car was damageduinyire
we do not accept that he was personally targeted.

27. We therefore find that the Appellant does ratena well
founded fear of persecution in Baghdad. Thus itn
necessary for us to consider the issue of integlatation.



28. It follows that the Appellant’'s asylum claimiléa It also
follows from our finding that the Appellant is nat risk of
persecution that his claim that his human rightdl Wwe
contravened by his removal to Iraqg also fails.”

The grounds of appeal to this court

22.

The appellant appeals against both the first andrgkreconsideration decisions. In
relation to the first decision, Mr Bazini submitgat the tribunal were wrong to hold
that the decision of the adjudicator contained tie errors of law which they

identified. He also submits that, even if theresveamaterial error of law in the
adjudicator’s decision, the tribunal erred in reémg the case for a hearing de novo:
they should have directed a rehearing limited tws¢haspects of the adjudicator’s
decision that were affected by the error or erafré&aw. In relation to the second
reconsideration decision, Mr Bazini submits tha thbunal erred in law primarily

because their finding that the appellant’s acegitidid not put others at risk was
unexplained and perverse.

Appeal against the first reconsideration decision

23.

24,

25.

The first ground of appeal is that the tribunal @veén error in saying that the

adjudicator (i) failed to give proper consideratitmthe appellant’'s activities and

relate them to the objective in-country evidencd ér) failed to observe that there

was no evidence from the appellant to indicate #mt of the people on whom he
may have filed a report to more senior people enghrty knew that he had done so.
Mr Bazini submits that the adjudicator’'s decisioasadetailed and fully reasoned.
The tribunal’s criticism in substance is no morartha disagreement with the
adjudicator’'s decision on the facts and does netlase an error of law. The

adjudicator referred to the background materiadame detail and made findings that
were open to him in the light of that material. Bazini also says that the tribunal
were not entitled to hold that reprisals were rezsonably likely unless there was
evidence that the persons reported on by the appddhew about his reporting. This
too was no more than a disagreement with the azhtali on the facts.

| would reject these submissions largely for thaesoms given by Miss Anderson. It
was no part of the appellant’s case that the rfsgepsecution derived merely from
the fact that he was a Sunni Muslim or from the fhat he had been a member of the
Ba'ath party. As the adjudicator said, there wa@e than 2 million members and
sympathisers of the Ba'ath party. It has nevenbmeygested that all members and
sympathisers were at risk of reprisals by Shi'a Mus The alleged risk of
persecution arose from the appellant’s particutdividies. It was necessary for the
adjudicator to explain by reference to the evidgimauding the objective in-country
material) how those activities put the appellamisk of persecution.

The evidence reviewed by the adjudicator at paflas7lof his determination showed
that the persons who were at risk of persecutiore wWese who had done something
which had led to the risk of reprisals or reventiacks. This is clearly evident from

para 14: see the references to persons who hadniitted crimes” and who had

“‘committed abuses” and to “victims” [of those whadhcommitted crimes or abuses].
There is nothing in para 15 to suggest that tharggguard at the sewage plant who
was killed had not, or was not thought to have, mitted abuses. Para 16 refers to



26.

27.

28.

29.

“revenge attacks” against former party and secdotge members: this too is at least
consistent with reprisals on members who had cotachiabuses. Similarly with
regard to para 17. The reference to Ba’athistscamd irksome party officials is at
least consistent with their having been, or haliegn perceived to be, persons who
had committed abuses.

Para 20 contains the kernel of the adjudicator@siten. The steps in his reasoning
are: (i) para 6.115 of the CIPU report shows teédtively low ranking Ba’ath party
members could be at risk because they had opeaatsttieet level; (ii) the appellant
operated at a low level as an “enforcer”; (iii) timat capacity he will have become
well known; and (iv) he was therefore at risk opnisals. The problem with this
reasoning is that neither the CIPU report nor ahyhe other objective material
referred to by the adjudicator demonstrated or emgggested that someone who
reported on persons for refusing to join the p&til less someone who reported on
no more than 10 persons many years ago) would gerded as having committed
abuses so as to be liable to become targets fasakp Nor did the objective material
indicate whether it would be likely that the appetls reporting activities would lead
to reprisals many years later, when he had not besrember of the party after he
completed his studies and had not engaged in alityjcpbactivities. Further, there
was no evidence that any of the persons reportédéan victimised or had suffered
in any way. As Miss Anderson points out, since pleesons reported were fellow
students of the appellant, it seems likely thathéy or their families had suffered as a
result of their refusal to join the party, he woblave heard about it.

In my view, the tribunal were right to hold thaetadjudicator had failed to relate the
appellant’s activities to the objective materialemhdeciding whether they would put
him at risk of persecution. The adjudicator acklealged that there was no evidence
as to what happened to the persons who had beertegpbut he sought to meet that
difficulty by saying that “the general nature oétappellant’s work was such that his
connection to the Al-Ba’ath Party was establisheBut a mere connection with the
party was not enough to found a well-founded fegrersecution: see para 24 above.

The second ground of appeal is that the tribunakewe error in holding that the
adjudicator erred in law in not dealing with théemmal relocation issue. In view of
my decision on the first ground of appeal, it i$ necessary to decide this point.

The third ground of appeal is that the tribunal ever error in directing a hearing de
novo. It has now been established that a receretidn should:

“prima facie take place on the basis of the findiod fact and
the conclusions of the original tribunal, save amdo far as
they have been infected by the identified erroemors of law.
If they have not been infected by any error of l@wve tribunal
should only revisit them if there is new evidengentaterial
which should be received in the interests of jesaad which
could affect those findings and conclusions ohére are other
exceptional circumstances which justify reopeningn.”. per
Latham LJ inDK(Serbia) v Secretary of State for the Home
Department[2006] EWCA Civ 1747, [2007] 2 All ER 483,
para 25.



30.

31.

32.

The question whether a correct decision as to ttmpes of a second stage
reconsideration has been made does not raisewnasgurisdiction. Once a tribunal
decides that there should be a second stage rdeoaison, it has a discretion as to its
proper scope. The remarks by Latham LIDK(Serbia)are directed as to how that
discretion should be exercised. Mr Bazini submitet the tribunal acted
unreasonably in remitting the case for a reheal@m@ovo in this case, since they did
not identify any errors in the adjudicator’s fartefing to justify such a course. Thus,
for example, the tribunal were in error in makingader that permitted the making
of findings at the second stage of the reconsinerats to the appellant’s credibility
that were different from those made by the adjudica

| do not agree that the tribunal’'s decision waseasonable. If the only error of law
found by the tribunal had been the failure to dedlh the internal relocation issue,
then it would have been unreasonable and a wroargiee of discretion to require a
rehearing de novo. In those circumstances, thearaty should have been confined
to the internal relocation issue.

But the error of law that the tribunal found in thdjudicator's reasoning was

sufficiently fundamental for it not to be unreasblesto require a complete rehearing.
The error went to the heart of the question whetherappellant had shown a well-
founded fear of persecution. A different tribumaight have decided that it was
reasonable for the reconsideration to take placa more limited basis. But | do not
consider that the decision of this tribunal was ooé which they were reasonably
entitled to take. | should add that the appellaas not prejudiced by this course.
The adjudicator had not found him to be an enticegdible witness and had rejected
part of his evidence. The appellant was able ke talvantage of the tribunal’'s order
and introduce evidence which had not been bef@aadjudicator. | would reject this

ground of appeal.

Appeal against the second reconsideration decision

33.

34.

35.

The first and principal ground of appeal is a avadje to the tribunal’s finding that the
appellant’s work for the party did not involve himany activities which put others at
risk. Mr Bazini submits that this finding, unsupigal by reasons, is perverse. He
says that the appellant reported on others whaeefto join the party: there is ample
evidence that persons who refused to cooperate théhparty were likely to be
seriously punished.

| would reject this ground of appeal. It is neagggo have in mind the way in which
the appellant put his case. Before the adjudicdierplaced some emphasis on the
fact that he had reported on up to 10 fellow sttglerino refused to join the party. He
placed a short witness statement before the adjtatian which he said (para 4) that
he had to force people to join the party and ifehewas anyone who did not want to
join, he had to produce a report giving reasons.ahhplified this in the course of his
oral evidence. That is why at para 20 of his deieation, the adjudicator said that
the appellant was an “enforcer”.

Before the tribunal, the emphasis of the case athngThe appellant produced a
longer witness statement for the second stage setemation. At para 3 of this
statement, he said that it was “not only becauseruited people to the Ba’ath party
but also because | was from the same tribe as 8ad@ikrit tribe and so, many



36.

37.

38.

39.

40.

4].

people see us as being related to Saddam”. At JfBr&e said that he was at risk
because he was perceived as having been loyaldde8a “I also encouraged some
[people] to join the party”. “I was enthusiastiooat recruiting people into the party.
| had persuaded many people to join the party dk.wlewas able to persuade so
many people to join this party by lecturing thereggering if necessary) continuously
to persuade in various ways and making variousngit® | only reported those who
still refused after a lot of attempts to recrugrivoluntarily had failed”.

At para 12 he said:

“My main role at that time was to ensure that anynaeople
as possible were recruited from the colleges to {he party.
The government placed a lot of emphasis on rengujioung
people into party membership and we were the pebpteigh

whom they achieved this aim. On occasions, we were
successful with recruitment and were expected portethose
who persistently refused to join. We did not de tightly but |

would usually visit these sorts of people on sdwetaasions to
persuade them to rethink their position highligbtio them the
advantage of joining. If however everything failede would

report them. | was reluctant to report becauseethgere
serious consequences for those who refused inntiysbut it

was my duty to report if everything failed and ¢l&io on about
10 occasions....."

As | have said, he also produced to the tribunaligplementary witness statement
saying that he was a renowned handball player.

Consistently with the content of the main statentlkat he produced for the tribunal,
he gave oral evidence in which the emphasis ofchse was that he was at risk
because he had recruited for the party on a bilg:ssae paras 17, 19 and 20 above.
Before the tribunal, his case was not that he waislabecause he had reported up to
10 people who had refused to join the party. Ratltewas that he had been a
successful and large-scale recruiter who would Isélwell known because he had
been in the national handball team. In his witngssement, he played down his
reporting of refuseniks. He reported only as arasort and he was so successful as a
recruiter that he rarely had to report.

In these circumstances, it is hardly surprising tha tribunal did not deal with the
case as if it was based on a fear of reprisals ftwwee who had been reported. The
case was that of a well-known recruiter who wouddthe subject of reprisals from
Shi'a Muslim opponents of the Ba’ath party. Sirtbat was the case that was
advanced on the appellant’'s behalf, 1 consider that tribunal were justified in
finding that his work did not involve him in anytadties which put others at risk.

In any event, as Miss Anderson points out, the kgoiehas not pointed to any
evidence as to what action, if any, would followaaesult of no more than 10 reports
by a young man while at school in the early to 90s-

The remaining grounds of appeal were not develdyellr Bazini in oral argument.
The second ground of appeal criticises the stateraemara 16 of the tribunal’s



42.

43.

44,

45.

46.

determination that the fact that the appellantigifis Sunni Arab from Tikrit adds
nothing to the risk assessment. It is said thiat skatement is perverse. Tikrit is a
stronghold for Saddam loyalists. The fact thatappellant is a known Baathist from
this area must have some relevance to risk assassme

Miss Anderson points out in her skeleton arguméwtt it was no part of the
appellant’s case before the AIT on the evidencelieang one of many thousands of
Sunnis from Tikrit of itself gave rise to a welldioded fear of persecution. In fact,
the appellant’'s connection with Tikrit was tenuonsany event. He had been born
there, but had moved away at a young age and veagylir up elsewhere. | accept
these points. There is no substance in this grofiappeal.

The third ground of appeal criticises the findihgttthe appellant would no longer be
readily identifiable as the sportsman who was \Wetwn in his youth. Mr Bazini
submits that he will be readily identified by hi3 tard. Further, bearing in mind the
current food shortages, he is likely to lose weifglgt so that his appearance will
resemble his previous appearance. This is hopateas alleged error of law. In any
event, this finding did not form an essential pafrthe tribunal’s reasoning. Their
main ground for finding that the appellant did rieive a well-founded fear of
persecution was not that he would no longer begmised, but that his activities were
such that he would not be at risk of persecutie@naf’he was recognised.

The final ground of challenge is that para 18 @f ttibunal’s determination is based
on a misunderstanding. | set the paragraph optuia 21 above. It is said by the
appellant that the interpreter misunderstood hidezxe. He maintains, as he has
always maintained, that his brothers were the mistof targeted killing and that his

father was targeted because of him and that whdaamet of the death and tried to

return home, he was followed and shot at.

| accept the submissions made by Miss Andersorr@sding a complete answer to
this point. If it is being suggested that this umderstanding has given rise to a
fundamental error of fact which can be considersdaa error of law, then the
appellant has to satisfy the stringent requirem@néscribed by this court IBE v
Secretary of State for the Home Departmg@04] EWCA Civ 49, [2004] QB 1044,
para 66:

“First, there must have been a mistake as to astiegifact,
including a mistake as to the availability of ewide on a
particular matter. Secondly, the fact or evidencestrhave
been “established”, in the sense that it was umeditus and
objectively verifiable. Thirdly, the appellant (bis advisers)
must not have been responsible for the mistakertiigu the
mistake must have played a material (not necegs#eiisive)
part in the Tribunal's reasoning.”

These conditions are not satisfied here. The edlegyror of fact is not agreed. It is
controversial. There is no indication that thdéural were alerted at the time the
evidence was given that there were any difficultresnterpretation. The appellant
has had many opportunities to clarify the point, ibsurfaced for the first time in Mr
Bazini’'s skeleton argument. Finally, the appellaas not sought to show that the
alleged error of fact played a material part in thasoning of the tribunal in finding



that he had not made out his claim that he wasslatof persecution for his political
activities as a student.

Conclusion

47.

For the reasons that | have given, | would disrfissappeal. The challenges to both
the first and second reconsideration decisions fail

Lord Justice Wall:

48.

49.

50.

51.

52.

53.

| have had the advantage of reading Dyson LJ'smeilyg in draft. | agree with it, and

like him, | would dismiss this appeal. | add a jodmt of my own for two reasons.

Firstly, |1 have not found this an altogether easgtter to decide, and in these
circumstances | think the appellant entitled ta@dgment which explains why | have
come to the same conclusion as Dyson LJ. Secoadtlybecause we are dealing with
an appeal from a reconsideration of an adjudicataiécision (and one which,

essentially on the facts, reached the opposite lgsion to that reached by the
adjudicator) | am anxious to attempt to dispel pagception the appellant may have
that he has been unfairly treated by the system.

Dyson LJ has set out the facts and cited extensivei each of the three decisions
reached in this case. In these circumstances, @ndake of reference, | propose to
refer to the two tribunals which reconsidered th&judicator’s decision as,
respectively, “the Jones Tribunal” and “the Widdindunal”. | also propose to refer
to the two errors of law in the adjudicator’s reasadentified by the Jones Tribunal
as, respectively, “the internal relocation poimitidthe reasons point”.

| further propose to put on one side for the montlea@tquestion of whether or not the
Jones Tribunal was right in its conclusion thatdadgidicator’s failure to consider the
internal relocation point constituted an error @ivl Like Dyson LJ, | take the view
that this point only arises if Mr. Bazini, for tla@pellant, is correct in his submission
that the Jones Tribunal itself made an error ofilawaragraphs 4 to 6 of its judgment
in its assessment of the reasons point. Dyson £ $&out the relevant passage in the
Jones Tribunal’s reasoning in paragraph 13 abowk] aeed not repeat it.

Miss Anderson, for the Secretary of State wasjrkihminded to accept that if the
only error in the adjudicator's decision was hislui@ to consider the internal
relocation point, the Jones Tribunal’'s decisiowitder a hearing de novo could not be
supported. That would certainly be my view, but gwent is academic if the Jones
Tribunal was right both to identify the reasonsmp@is an error of law, and to order a
re-hearing; and if the Widdup Tribunal was (a) ;faind (b) reached a conclusion
which was properly open to it.

In my judgment, therefore, the two first and catiquestions are; (1) was the Jones
Tribunal right to identify the reasons point asedror of law by the adjudicator? (2)
and if so, was it entitled to order a reconsideratle novo?

Mr Bazini took us carefully through the adjudicésadecision. Dyson LJ has set out
his submissions in relation to it in paragraph Powe. Mr Bazini’s essential, and
straightforward submission, as | understood it, west the adjudicator had made
sufficient findings of fact to support his conclusj that there was sufficient material
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upon which he could properly reach that conclugind that, accordingly, there was
no error of law in his decision on the reasons fpoin

| have to say that | was initially attracted bystisubmission, not least because Miss
Anderson was minded to accept that in one sentengaragraph 5 of its reasons for
identifying an error of law in the adjudicator’'saigon on the reasons point, the Jones
Tribunal had stated, erroneously, that “ ..... theeotiye evidence disclosed that it is
only those low level members of the Ba’'ath partyowlave been involved with the
security or intelligence services who might be isk 1of reprisals”. As the extracts
from the objective evidence set out by Dyson LJ aiesirate, and as Miss Anderson
properly accepted, this is, clearly, an over-staieim

On further reflection and re-reading, however, aading carefully reconsidered the
arguments addressed to us on both side, | have tmthe conclusion that the Jones
Tribunal was entitled to find, as it did, that #adjudicator had made an error of law in
the terms stated by Dyson LJ at (ii) in paragradplof his judgment. My reasoning is
essentially the same as that expressed by Dyson paragraphs 24 to 27 of his
judgment, but | will nonetheless summarise my view.

In order to establish, even on the low standar@robf required, that he had a well
founded fear of persecution for a Convention reasiom appellant had to show, and
the adjudicator had to find, a causal relationft@pween the appellant’s activities and
the objective evidence such as to demonstratetiatppellant would be at real risk
of persecution were he to return to Iraqg.

The principal plank of the appellant’s case betfiie adjudicator, as | understand it,
was that he had not just been a recruiter for tatB party, but that he had been, in
the adjudicator’s phrase “an enforcer”. In theseuenstances, it seems to me, the
Jones Tribunal was entitled to make the point thatadjudicator had failed to relate
the objective evidence to the appellant’s particalecumstances, and that there was
simply no evidence that the type of activities ihieh the appellant had engaged
(reporting those who would not join the Ba’ath gaitad resulted in the people he
had reported being targeted by the regime. It vims tan error of law for the
adjudicator to find, as he did, that the appelmnnection with the Ba’ath party
was itself sufficient to invoke a well founded fealr persecution. As will be clear
from the appellant’s subsequent evidence, to whigier below, and the manner in
which his case was conducted before the Widdupuhah it is, in my judgment,
clear that the Jones Tribunal was, in the evemtinyl right in its assessment that
there was no acceptable evidence that the appsllactivities as an enforcer either
had had or would have the consequences which thadlapt expressed.

| will return to this point when | have considerth@ next question, namely whether or
not it was properly open to the Jones Tribunalrttepa reconsideration de novo. This
point also initially troubled me in the light of dey LJ’'s dictum in Mukarkar v
Home Secretary [2006] EWCA Civ 1045, [2006] INLR64& paragraphs 43 and 44,
with which | find myself in complete agreement: -

“43. | would add this on the procedural aspecthef tase. Had
the tribunal been right in its critique of the fidetermination
in relation to Rule 317, it should have includeditsrorder a
direction that the immigration judge who was to tomre the
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reconsideration should do so on the basis thafatts found
by Mr Ince were to stand save insofar as the igsude
reconsidered required their significance to bevaated.

44. The reason why it is important to be rigorobew this is
that reopening a concluded decision by definiti@prd/es a
party of a favourable judgment and renders uncertai
something which was certain. If a discrete elenwérthe first
determination is faulty, it is that alone which dseto be
reconsidered. It seems to me wrong in principledorentire
edifice of reasoning to be dismantled if the defacit can be
remedied by limited intervention, and corresponbirgght in
principle for the AIT to be cautious and expliciicaut what it
remits for redetermination.”

On analysis, however, | respectfully agree with @y&J that what we are concerned
with here is not with a point of jurisdiction, baoit discretion. On the facts of this case,
the error of law which | have identified as thes@as point goes to the root of the
appellant’s case. Furthermore, this is not a casehich the adjudicator’s decision
depended upon his assessment of the appellantibitity, and a finding that his
credibility was not impeached. To the contrary, #ugudicator had found in terms
that the appellant’s evidence had been “unsatisfadh a number of its elements”
and that he had “sought to exaggerate his storgrdler to enhance his claim for
asylum status” (paragraph 19 of the adjudicatog@sion).

In these circumstances, it does not seem to meltisatourt can properly describe an
exercise of discretion by a specialist tribunalotder a reconsideration de novo as
either unfair to the appellant or an exercise astition outwith the area in which

reasonable disagreement is possible, and thudyplaiong.

| would, I think, take a different view if | thougleither that the decision to order a
reconsideration de novo was unfair to the appellas, for example, it would have
been had the detected error law related exclusieetiie internal relocation point) or
that the Widdup Tribunal hearing was itself in angy unfair to the appellant.
However, neither, in my judgment, is the case hé&m.the factual point, as | have
already stated, the error identified by the Jonabuhal went to the heart of the
appellant’s case, and in such circumstances, ttier dor a reconsideration de novo
cannot be said to be a wrongful exercise of judidiacretion. And as to the
reconsideration itself, the hearing was plainly:fai particular, the appellant had the
opportunity (which he took) to re-marshal and resent his case in the manner which
he and his legal advisers thought most persuasive.

In these circumstances, | have reached the cle@luzion that the direction for a
reconsideration de novo does not on the factsisfddise offend against Sedley LJ’s
dictum, and cannot properly be described as unfiire error detected was not what
Sedley LJ identifies as a “discrete element” in #ugudicator’'s decision. It was a
fundamental point which went to the heart of thpedlant’'s case. Furthermore, it did
not depend upon an issue in which the appellamédibility had been engaged and
tested and found to be intact.
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In my judgment, therefore, the appellant’s attaoktlze reasoning and conclusion of
the Jones Tribunal on the reasons point fails.

The third point which troubled me was that facttttree Widdup Tribunal does not

appear to have addressed the particular issue wiachformed the basis of the

adjudicator’s reasoning — namely the fact thatayeellant had been an “enforcer” for
the Ba’ath party. The error of law on the partred aidjudicator had been — at least in
part — his failure to observe that (as the Jondsumal put it in paragraph 5 of its

reasons) “..... there was no evidence from the #popelo indicate that any of the

people upon whom he may have filed a report to nserd@or people in the Ba'ath

party knew that he had done so”.

In these circumstances, one might have expectedaspect of the case to have
formed the focus of the reconsideration. Howeuepjainly did not. Not only were
the three issues set out by Dyson LJ in paragr&lflhis judgment agreed, the
Widdup Tribunal’s finding at paragraph 26(iii) @é ireasons makes no reference to it.
It states simply and starkly “His work for the Bgigarty did not involve him in any
activities which put others at risk”.

My initial reaction to paragraph 26(iii) of the Wddp Tribunal’'s reasons was the it
had failed to address a critical issue and thatai$, as a consequence and at the
lowest, arguable that the Widdup Tribunal had fteeimmitted an error of law
sufficient to vitiate its conclusion. On furtheffleetion, however, | have come to the
conclusion that such a reaction was erroneousve heached that conclusion for the
following reasons.

Firstly, there is a great danger, which always setdbe resisted, to see a case in
purely appellate terms, and to take insufficieniaggoof how the case was presented
and argued in the court below.

| have already pointed out that the order for aomeeration de novo gave the
appellant the opportunity to present his case ¢eo\thiddup Tribunal in a way which
would rectify the deficiencies in the evidence d&td by the Jones Tribunal.  The
appellant plainly exercised that opportunity. Assby LJ has pointed out, he
prepared a further, lengthy statement. It is irdive, in my judgment, to compare
what the appellant was saying in his statementgapeel prior to the hearing before
the adjudicator, and what he says in the stateprepiared for the Widdup Tribunal.
In the former, the appellant’s case was put inftlewing way in paragraphs (4) (5):

“(4) During Year 12, | became the president of Steident
Committee. My main job was to encourage other ¥ello
students to join and to attend meetings of Al-Bajadrty or its
organisation such as Youth, Student or Women osg#on.
There were times that | had to force students ito Ad-Ba’ath
party if they refused | had to prepare a report

(5) This party ordered me to enforce people tondttihe A'-
Ba'ath Milita as Al-Quds Army and other Army
Organisations. | was obliged to enforce peopleio, jand this
is the main reason | have faced persecution (myhasip).”
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There is no doubt at all, in my judgment, that émephasis of the appellant’s case
before the Widdup Tribunal was quite different. Byson LJ accurately points out in
paragraphs 35 to 37 of his judgment, the main thofishe appellant’'s case in his
supplementary statement is that he was from theesaiime and city as Saddam
Hussein, and that he was active as a recruitehéBa’ath party.

On the evidential lacuna identified by the Jonesbdal, the appellant says in
paragraph 15 of his statement for the Widdupund: -

“I am also claiming asylum based on actual and imgbu
political opinion, ethnicity and membership of eisb group.
Those people whom | reported for refusing to jdia Ba’Ath
party must have been punished in one way or anaitler not
know the extent of the punishments they faced. Heweit is
well known that those who were seen as opposinglé&ad
were punished quite severely. If my reports resuteanything
like this, and it might have done, then those pedpstill alive
or members of their families and their tribes wdmain after
me until they kill me. | am therefore at risk ovemge killing
by those persons who will want to kill me becaussytbelieve
that | was at least indirectly responsible for ttieath of
members of their family, or their torture. Triba@ws in Iraq
mean that the members of the family of any persbo Wwas
been killed as a result of the actions of SaddarssEin and his
government will feel an obligation to kill someofflem the
family of any of the persons that they hold resjgedor these
acts. In my case, my sports career and politicafilprat the
relevant time means that | would be recognised uh |2
person even now in Baghdad. (my emphasis)”

It is in my judgment apparent from this passage tihe edifice which the appellant

sought to construct in relation to his “enforcectigties is based on very flimsy

foundations. The appellant did not know the extdrihe punishments those whom he
reported had faced. Other critical phrases are tmage been punished in one way or
another”; “If my reports resulted in anything likieis, and it might have done”; and

“then those people, if still alive”.

In my judgment, the passage | have cited from pamyg 5 of the appellant’s
supplemental statement confirms the accuracy ofdines Tribunal’'s assessment that
there was indeed “no evidence from the appellanhdacate that any of the people
upon whom he may have filed a report .... knew thathhd done so”. In these
circumstances, it is hardly surprising that the edlppt’'s case before the Widdup
Tribunal took on a different dimension.

Against this background, | do not think it can leseither that the Widdup Tribunal

was unfair to the appellant, or that it was nottlmat, on the material placed before it,
to reach the conclusion which it did reach Theeabe of any cogent evidence from
the appellant about the relevance of his role asrdorcer both required and enabled
the Widdup Tribunal to decide the application ie thanner in which the case was
presented to it, and in my judgment is was entitb@dthat evidence to reach the
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conclusion that the appellant had not demonstratehsonable fear of persecution if
returned to Iraqg.

In these circumstances, the relocation issue dokarise, and whilst Miss Anderson
devoted the bulk of her written submissions ta ityould seem to me — as it does to
Dyson LJ - wholly inappropriate for this court tivg additional obiter guidance on a
point which does not arise for decision.

For the reasons given by Dyson LJ, and also foréhsons set out above in so far as
they supplement those given by Dyson LJ, | too walismiss this appeal.

Lord Justice Mummery:

76.

| agree with Lord Justice Dyson.



