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[1] By letter dated 25 October 2004, the Immigratémd Nationality Directorate
advised the petitioner that a decision had beererbgdhe Secretary of State for the
Home Department (a) to refuse the petitioner'siegipbn for asylum in the United
Kingdom; and (b) to certify the petitioner's apption as "clearly unfounded" in
terms of the Nationality, Immigration and Asylumt&002 ("the 2002 Act"). In this

petition, the petitioner seeks declarator thatkbeision to certify the claim as "clearly



unfounded" was unreasonaleteseparatim unlawful and also seeks reduction of that
decision.

Petitioner's submissions

[2] In support of those claims, counsel for thatmeter drew attention to the
statutory framework against which the petition ardsection 82 of the 2002 Act
makes general provision for a right of appeal t@djudicator. That right is qualified
by Section 94 of that Act, sub-section 2 of whicbyides that a person may not bring
an appeal under Section 92(4) if the SecretarytateSertifies that the asylum claim
or human rights claim (or both) is or are cleanyaunded. In the case of certain
listed States, (to which India was added in 200 ,Secretary of State is obliged to
certify the claim unless satisfied that it is "ct#arly unfounded". There is no
practical distinction, it was submitted, betweeasthtwo tests, under reference to the
case oR ex parte Husan v The Secretary of State for the Home Department 2005
EWHC 189 (admin) an® (L and Another) v The Secretary of Sate for the Home
Department [2003] 1 WLR 1230.

[3] Counsel submitted that the phrase "clearlyountied" should be given the
same meaning as "manifestly unfounded" in Secti{f2){a) of the Immigration and
Asylum Act 1999, under referenceliansard HL, volume 638, column 342 per

Lord Falconer of Thornton LC. He referredRdYogathas) v The Secretary of Sate

for the Home Department [2003] 1 AC 920 in which the Home Secretary's
consideration was described as a "screening processich the Secretary of State
had to address his mind to the question of whetteeclaim is "so clearly without
substance that the appeal would be bound to faduinsel submitted that the test of
whether an application was "clearly unfounded'apable of several interpretations

namely (a) whether the application is capable t€bby an adjudicator and if so,



whether it is capable of being within either convam (b) whether an adjudicator
could be reasonably and conscientiously and sadigfiat the application must clearly
fail; (c) whether the application is so clearly atit substance that an appeal to an
adjudicator would be bound to fail; or (d) whethas plain that there is nothing of
substance in the application.

[4] With that introduction, counsel turned to tle@asons given in the decision
letter which is 6/1 of process, submitting thatéheere two "limbs" to the reasoning
in the decision letter: paragraph 17-24 which dé#l the application for asylum and
humanitarian protection; and paragraphs 25-30 wtézi with the issue of internal
relocation.

[5] Counsel submitted that the respondent errddwinin failing to ask whether
the petitioner was a person who, owing to a waliAfted fear of persecution, was
unwilling to avail himself of the protection of theountry. He submitted that

Article 1A of the Refugee Convention 1951 set oud tests, namely, that first there
is a well founded fear of persecution and secdmat, bwing to such fear, there is an
inability or unwillingness to avail himself of tipgotection of his country of
nationality. He referred tddan v The Secretary of Sate for the Home Department
[1999] 1 AC 293 at page 304B-E when Lord Lloyd @r®ick observed that
nationals outside their country of origin and sagkasylum, must satisfy two separate
tests "what may, for short, be called 'the feat texl 'the protection test' ...". Counsel
pointed out that there were two aspects to thetéptimn test" namely first, the
guestion of ability to avail oneself of the protentof the country of origin and
secondly, the question of willingness to do sodiHav attention to the opinion of

Lord Justice Sedley iBvazas v The Secretary of Sate for the Home



Department [2002] 1 WLR 1891 at page 1899B where he notesigbcond aspect of
the protection test, saying:
".....even though the home State may be able tageq@rotection, the fear
now justifiably felt by the individual may be sutttat he is unwilling to rely
on the State to protect him. ........ Whether orthet(applicant) is 'able’ to avail
himself of the [home] State's protection, sucht & against police brutality,
he may justifiably be unwilling to try."
[6] Counsel submitted that there was no attempténdecision letter to consider
whether the applicant was unwilling seek protection. In failing to address that
guestion, the respondent erred in law.
[7] Counsel's second proposition was that theaedent had erred in law in
finding that the petitioner had failed to avail Isieff of the protection of his country of
origin because he failed (a) to make a formal apgndo the police, the Punjab State
Human Rights Commission or the National Human Rigtwmmission; or (b) to
raise proceedings before the Indian courts. He gtdxhthat a person who, owing to
a well founded fear of persecution, is unable avillimg to avail himself of the
protection of State agencies such as the polinetisbliged to approach Human
Rights organisations or raise proceedings in thets®f that country in order to
gualify as a refugee. A person subject to persecuty the police may justifiably be
unwilling to ask for their protection. Counsel sutied that the actions of rogue
officials should be treated as the actions of ttaeSor the purpose of considering a
claim for asylum, under reference to the casérafvv M. I. M. A. [2004] FCA 1133
an unreported decision of the Federal Court of ralist It was not the purpose of
organisations such as the Punjab and National HurRgints Commissions to provide

protection against criminal acts. Moreover, botleiofedress after the events and



protection after the event is not protection fax furposes of the convention.

Reference was made konuthia v Secretary of State for the Home Department

[2001] INLR 133.

[8] Counsel's third proposition was that the resjent failed to adopt the correct

test for determining whether the petitioner hade#l founded fear of persecution.

Counsel submitted that the correct test is setmatpassage iHathaway, Law of

Refugees Satus at page 125-126 where it is stated that:
"The most obvious form of persecution is abuseushan rights by organs of
the State, such as the police and military. Thig take the form of either
pursuance of a formally sanctioned persecutoryreeher non-conforming
behaviour by official agents which is not the sebf a timely and effective
rectification by the State. In such cases, ité&ackhat the citizen can have no
reasonable expectation of national protection,esthe harm feared consists of
acts or circumstances for which governmental aittesrare responsible ..."

Counsel then went on to refer to page 1897D-Bvafas v Secretary of Sate for the

Home Department [2002] 1 WLR 1891 where Lord Justice Sedley said:
"... The concept of 'non-conforming behaviour biyoddl agents which is not
subject to timely and effective rectification byetBtate' seems to me to give a
precise edge to the convention scheme ... and ke tha key distinction
between State and non-State agents of persec\Wioife the State cannot be
asked to do more than its best to keep privatevididals from persecuting
others, it is responsible for its agents unlessts promptly and effectively to
stop them."

In paragraph 22 of that same opinion, referring satuation where the persecutors

wear official uniforms, he went on to say:



"Rather than require to be satisfied that the Statetively or passively
complicit in persecution by other citizens, theiden maker in a case like the
present (which does not concern isolated rogugiggtis faced with the
State's undoubted responsibility and must examimat ¥he State is doing
about it ...".
Counsel submitted that the petitioner's case doeswolve isolated rogue activity.
The question to be asked is whether the behaviasrsubject to timely and effective
rectification, a question which the respondentrebtdaddress.
[9] Counsel next addressed the issue of relocasioinmnitting that the respondent
failed to give sufficient weight to the fact thaetpersecution feared by the petitioner
was at the hands of State officials. He referreSytoes and Jorro on Asylum Law
and Practice (2004) at page 223, paragraph 5.13 where the @utoonment that
"internal relocation will often be an inappropria@nsideration where the persecution
feared flows from the State." He then referrechtio¢ase oM.l M. A. v Jang [2000]
FCA 1075 at paragraph 27 where the court stated:
"... However, where the feared persecution arise®baction taken by
Government officials to enforce the law of the doyiof nationality, or to
implement a policy adopted by t®vernment of that country it will be much
more difficult for [a] decision maker to reach sédction that there is no real
risk of the refugee applicant being persecutedtiinned to that country.”
He then referred tQuin Shue Lin v The Secretary of State for the Home Department
2005 SLT 301, at 304 paragraph 12, where the clns¢rved that where the
petitioner feared persecution at the instance fadials of the State, apparently in
pursuit of official policy,prima facie this made it unlikely that internal flight was a

safe alternative for him.



[10] Counsel's fifth proposition was that the resgent erred in law in that the
country background information on which he basedihdings was not sufficiently
free from controversy to admit of the conclusioatttine petitioner's claim was
incapable of being believed or of being within doavention; or that it would be
bound to fail; or was plainly without substance. d4¢&d that in relation to internal
flight reference was made in the decision letteseweeral sources, including the
Europa Year Book 2003 and the Danish ImmigrationviSe fact finding report of
2000 (6/6) but no reference was made to the Incliamtry report of 2004 issued by
the respondent (6/8). In that document, the questionternal flight for Sikhs is dealt
with at page 39, paragraphs 6.132-6.136. Paragidf#4 states that there are no
checks on newcomers [in other areas] and para@d@6 talks about willingness of
Punjabi police to follow a "wanted suspect". Couisséd that a person may be free
from harassment from local police if he moves,watld not necessarily be free from
Punjabi police who may choose to follow him. Then3& Immigration Service
Report referred to in paragraph 6.135 predate€thetry report by four years and
merely provides one source - the Director of thetB&ast Asia Human Rights
Documentation Centre who it is said believed thatauld be possible for a low
profile person to move elsewhere in India withoeinly traced. Counsel submitted
that the petitioner was not low profile given tktia¢ police interest stems not from his
own political position but his perceived associatwath Punjabi separatists. The
information so far relied on was described as qiigénguishable from the US
Citizenship and Immigration Services informatio@@3) referred to at
paragraph 6.136 of the Country report which states:

"Observers generally agree the Punjab police wilta catch a wanted suspect

no matter where he has relocated in India. Segasglhowever, that the list of



wanted militants has been winnowed down to 'higffilef individuals. By
contrast, other Punjab experts have said in rg@ars that any Sikh who was
implicated in political militancy would be at riglaywhere in India. Beyond
this dispute over who is actually at risk, theréttke doubt that Punjab police
will pursue a wanted suspect. 'Punjab police ahdrgtolice and intelligence
agencies in India do pursue those militants, wharéhwey are located, who
figure in a list of those who were engaged in safpstrpolitical activities and
belonged to armed opposition groups in the pgaminent Indian human
rights lawyer said. ..."
Counsel submitted that the reference in the 2004 wanted suspect” should not
perhaps be understood literally - it refers to peam lists of those involved in certain
activities. He submitted that it was quite reasdm&t assume that harbouring
militants could come within the phrase "engagesiparatist political activities". If
there was an element of doubt one may engageiamahtspeculation in favour of the
asylum seeker but not against him.
[11] Counsel's final proposition was that the efffgicthe aforesaid errors in law
was to vitiate the whole decision. If any of theoes had a material effect on the
decision, that was enough to vitiate the whole sleni
Respondent's submissions
[12] Counsel for the respondent took no real issitle the submissions of counsel
for the petitioner on the appropriate framework dngw attention to the fact that
India, since 15 February 2005, was a listed cowntider Section 94(3) which he said
added weight to the respondent's decision. Herezf¢o the explanatory
memorandum at paragraphs 7.2-7.4 for the propaditiat the purpose of the list is to

reduce the number of unfounded claims. Individaales must be looked at but it is



against a background that very few cases involemgtries on the list will succeed.
He referredR (L) v The Secretary of State for the Home Department 2003

1 WLR 1230 at paragraph 59 to submit that the ceamgerminology between the
first and second parts of the section was more jilgtran accident of language - in
the case of specified states the background factde expected to weigh against the
validity of an asylum claim. The purpose of theealy unfounded" test was to try to
ensure that the system does not remain swampeduhity unmeritorious appeals.
[13] Counsel then went on to look at the matesidich was before the decision
maker and went through Production 6/5 of procéesStatement of Evidence form
completed by the applicant, submitting that theas & certain vagueness in the
answers given in that form.

[14] In answering the Petitioner's submissionsdramenced with the question of
relocation, referring to the caseJainuzi v The Secretary of Sate for the Home
Department [2006] UK HL 5 for the proposition that a persoill e excluded from
refugee status if under all the circumstances ildibe reasonable to expect him to
seek refuge in another part of the same countrgnkwhere the feared persecutor is a
national authority there is no absolute presumpdigainst relocation internally. The
more closely the persecution is linked to the dtaeemore likely that a victim of
persecution will be equally vulnerable in anothkacp within the state, but the
converse may also be true. The real issue was wahitivould be unduly harsh to
expect a person to relocate internally. In parag&pinJanuz, in the speech of

Lord Hope of Craighead, it was stated that cougtriglance cases issued by the IAT
provide guidance as to how cases that originate ficeas of particular difficulty
should be dealt with. Counsel then turned to a rerrobsuch cases relating to Sikh

separatists, the first of which wAgt Sngh v The Secretary of Sate for the Home



Department CG [2002] UK IAT 05994 where the application wagected on the
basis that internal relocation was available také 8/ho had advocated a separate
Sikh state and whose brother was a high profilegrem an organisation promoting
the same. Similarly the caselM#anjit Sngh [2003] UK IAT 00098S (India) involved
a Sikh who had been subject to a cycle of arrestdbaatings which were frequent
and more long-term than in the present case. Tlseyimvolved payment of a bribe
effecting his release. That applicant was a sefqaliical activist and a trainer of
fighters. He had not had trouble elsewhere thaherPunjab. It was acknowledged
that if he went to his own home area he would beqmeited but the view was taken
that there was another area to which he could garevhe would not be at risk of
persecution or Article 3 harm. The IAT thereforédhthat relocation was acceptable
for a Sikh with much greater involvement than thespnt asylum seeker. The third
case wasakwinder Sngh v The Secretary of Sate for the Home Department

CG [2002] UK IAT 04714 where counsel referred te tbiter remarks in
paragraph 15, supporting the suggestion that iateetocation outside the Punjab
was a viable option for Sikhs in India. He subndittkat these cases showed a clear
pattern of authority to the effect that interndboation is possible for Sikhs.

[15] He then referred to the Home Office Operatlddaidance Note for India
(2004) which highlights the freedom of movementrguéeed under the Indian
Constitution (paragraph 3.6.7.) and asserts tlemétis no evidence to suggest that
those involved in low-level activities in Punjab wd be pursued by police outside
Punjab (3.6.8, 3.6.9, 3.6.12)

[16] In addressing the argument that insufficieeigit was given to the fact that
the feared persecution was at the hands of Sthtéats, Counsel submitted that the

authorities relied on have one thing in commonistireuish them from the present



case - they all relate to situations where there avaofficial policy to use the police

as the agents of persecution and the actings Wwaseof State agents. The passage
from Symes and Jorro deals with persecution flowing from the State. Thse of

Jang deals with action taken to enforce law or policg #me case dfin was in

pursuit of official policy. He submitted that thgsesent a very different situation
from that of Sikhs in the Punjab. There is no sstjga of official policy by central
Indian authorities to persecute Sikhs.

[17] Counsel moved on to the submission that thentry background information
was not sufficiently free from controversy to sugghbe decision, submitting that
there was in fact sufficient information before thexision maker to enable him to
come to the decision which he reached. The backgroformation was sufficiently
free from controversy to admit of the conclusiorré&ched. It has been sufficient for
the IAT in one of the previous cases. For thessamsthe petitioner's attack on the
second part of the decision fails and the petisioould be dismissed.

[18] In moving to the first aspect of the decisletter, Counsel submitted that this
Is a case of non-State activity. The dichotomy leetwState and non-State actors is a
bit fuzzy round the edges but this case involveguie police", neither following
official policy nor pursuing a course of action domed by State authorities, but
acting in a rogue capacity, such as was also the ic&rysztof Wierzbickie v The
Secretary of Sate for the Home Department [2001] Imm AR 602. He submitted that
the test for whether such activities should betéetas persecution was "whether they
are knowingly tolerated by the authorities, ohi tauthorities refuse, or prove unable,
to offer effective protection" sedcDonald on Immigration Law and Practice

6™ edition at paragraph 12.51. He submitted thattreect test had been applied, as

can be seen from paragraph 9 of the decision hettere the exact words quoted



above were used. In subsequent paragraphs theaheleiter addresses specific
issues designed to consider the question of knotillegance.

[19] The decision maker considers first whethehsativities are tolerated, then
looks at whether the are "knowingly tolerated". &nceference to paragraphs 16
and 17, counsel submitted that unless the autesikinew, it could not be said that the
State knowingly tolerated such activities. The refiee to the Commissions is in the
context of whether the abuses by the police wenewkngly tolerated". The existence
of these Commissions, with the powers they have sisong indication that activities
of the type complained of are not knowingly tolechtThe Punjab Human Rights
Commission is set up under a former Chief Justigs.an official body with power to
inspect jails. It is not a human rights organigaiiothe sense that one might have a
political or lobbying group. It is an official bodset up by the State in an effort not to
tolerate abuses. Similarly the National Human Rigbbmmission is an official body
with powers of a civil court. That again indicatbat abuses are not tolerated by the
State. Paragraph 24 of the decision letter focagas) on the question of knowing
tolerance of abuse.

[20] Counsel then went on to address the ca§vazhs v The Secretary of State

for the Home Department [2002] 1 WLR 1891 suggesting that the matter watsas
simple as suggested for the Petitioner. The existefh some rogue police does not
mean that the State is unwilling to afford protestiThe second part of the protection
test only arises if there is a well founded perteawnder the first test. Before
getting to the question of whether a person wasllingvto avail himself of national
protection as a result of fear, it must be cleat there is a well founded fear of
persecution which underlies the unwillingness. &rfef persecution which was not

well founded would not require consideration of is®ie of willingness. There is a



real difference between this case andVezas case, which, as can be seen from
paragraph 37, involved systemic or at least enderalation of rights. The position is
not the same in India, where the situation is dr@storic problems which have been
getting better and where active steps have beem timkimprove the situation. In
Svazas, there was a "less than wholehearted readinessequetth of government to
admit the extent of the problem and declining cdtmtervention to remove
delinquent police officers" (paragraph 37). Itlisar fromSvazas that what is required
is the reaching of a practical standard of protegthot an absolute one. The question
is whether the state can properly be said to beigirg sufficient in the way of
protection.

[21] On the submission that the respondent faibegisk whether owing to a well
founded fear, the applicant was unwilling to avamhself of protection, he accepted
that these precise words do not appear in theidaci$ was not necessary to state
that specifically in the decision. It is not actyalecessary to apply one test then the
other - a more holistic approach needs to be aphpgHere, the decision maker has
looked at the issues which relate to whether tieeaewell founded fear of
persecution. He has looked at the claim about tiegpand assessed it in relation to
issues of failure of discipline against policy andight of what the claimant says
about his own position and politics. It is impligitwhat the decision maker says that
he has found that the unwillingness of the claintarsieek the protection of the
authorities is not justifiable, that it is not disea well founded fear of persecution. It
is a matter of balancing the evidence and seeitigere is any justification for the
unwillingness. Nothing would allow the respondentonclude that the unwillingness
was justifiable. From paragraph 9 of the decisaitel, the respondent builds up all

that he founds on for his decision.



[22]. What the decision maker is doing in parageapf to 23 is addressing the
question of knowing toleration.

[23] The petitioner's argument that it is not suéint to allow recourse to the courts
after treatment ignores the need for the Statatbd practical balance and effectively
puts the state in the position of having to proadguarantee.

[24] The same point arose in relation to the subiorsthat the respondent made no
proper examination of the steps taken and thaetivas no evidence of timely
rectification. This was too stark and absolute ppre@ach. The correct approach lay in
finding a practical balance.

Decision

[25] In my view the underlying basis of the Resgpemt's decision was essentially
that it was not accepted that the Applicant haceh founded fear of persecution. As
Lord Lloyd of Berwick observed iAdan v The Home Secretary [1999] 1 AC 293@

304, Article 1A(2) covers two categories of national¢side their country of
nationality; (i) those who are outside their coyrdue to a well-founded fear of
persecution and are unable to avail themselveasegpttotection of their country; and
(i) those who are outside their country owing tevell-founded fear of persecution
and, owing to that fear, are unwilling to availrieelves of the protection of their
country. In the present case the issue of unwilléssg did not arise for consideration
since the decision was that there was in thegieste no well-founded fear of
persecution.

[26] The respondent's observations relating tha@ities which might have been
approached by the applicant are all relevant tasgrect of whether there is a well-
founded dear of persecution and to the questi@bitity to avail oneself of the

protection of the country, namely whether the staiguestion has the ability and



willingness to protect its citizens. The respontdecdunsel was correct in my view in
submitting that in these passages the respondetdressing the issue of "knowing
tolerance". That is why the issue of whether tha@iagnt approached higher officials
in the police, or the courts, is a relevant consitien. InSvazas the court quoted the
speech of Lord Hope of CraigheadHorvath v Secretary of Sate for the Home
Department [2001] 1 AC 489 at p497 in which he observes tpatSecution” implies
a failure by the state to make protection availabteng on to say at p500
"...complete protection against such attacks igmbe expected of the home
state. The standard to be applied is therefor¢habtwhich would eliminate
all risk and would thus amount to a guarantee ofgation in the home state.
Rather it is a practical standard, which takes @r@ecount of the duty which
the state owes all its own nationals".
In the same case Lord Clyde (p510) spoke of "seaysif domestic protection and
machinery for the detection, prosecution and punestit [of persecutors]......More
importantly there must be an ability and a readinesoperate that machinery".

[26] The issues considered in paragraphs 10 to 19 ia¢h&lConstitution of India;

the way in which police are controlled; the relaship between the State and Central
Governments; the sources of information considerad)ing of police officers; and
the independence of counsel and the judiciarygfalthich arise in the context of
knowing tolerance and are relevant to the existeneeprotection system and a
willingness to operate it. The same applies tcetkistence of the Commissions
referred to in paragraphs 21 to 23. Before a sateact timely and effectively to
rectify offending behaviour it must be given thgopunity to do so. As Stuart-Smith

L J said in the Court of Appeal Horvath [2000] INLR 15 at p 26



"...the existence of some policemen who are corruptioes not mean that the
state is unwilling to afford protection. It willgeire cogent evidence that the
state which is able to afford protection is unwjito do so, especially in the
case of a democracy."
The case oBvazas relied on by the petitioner is far from the circgtamces of this
caseSvazas was a case in which the evidence accepted bytitdihding tribunal
depicted "a police force which systematically andemically abuses its power".
Similarly the cases d¥1.I.M.A. v Jang andQue Shue Lin related to action taken in
pursuit of official policy or to enforce the law tife country which is manifestly not
the case here. | do not consider that in the ptesee the Secretary of State either
applied the wrong test or failed to give due coasation to relevant factors.

[27]  As to the background information, | am of the vighat there is sufficient

correspondence to conclude that a person in thiégosef the applicant would not be
likely to be followed from the Punjab and that e&gton was a valid option in his
case. | do not accept the submission of counseh®Applicant that the phrase
"wanted suspect” requires to be given anythingrdtien its normal meaning,
especially when the phrase occurs in the conteahafctual list of wanted suspects.
[28] Accordingly | will sustain the respondentlegin law and dismiss the

petition.



