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Introduction

[1] The petitioner is a national of Somalia. Haad in the United Kingdom on

2 March 2003 and applied for asylum. His claim wefased, he appealed against
refusal, and his appeal was dismissed. His righégpeal became exhausted on

20 January 2004. He remained in the United Kingdamd, between October 2004
and July 2006 he was convicted of several offefde28 October 2004 he was
convicted of shoplifting and given a twelve montinditional discharge. On 2 March

2005, whilst on bail, he was convicted of burglang theft and possession of



cannabis and was given a six month community rdiketion order. On 21 April
2005, again whilst on bail, he was convicted ofoety and sentenced to two years'
imprisonment. On 14 July 2006 he was convictechopéifting and given an absolute
discharge. A notice of intention to deport was edron the petitioner on 14 August
2007 and he was detained on 16 August 2007. A Degpmm Order was served on
him on about 16 January 2008. He has not appegkidsd the Deportation Order.
[2] Between January and May 2008 the respondems dliat arrangements were
being made to remove the petitioner from the UnkKetgdom. On 19 and 20 May
2008 the petitioner applied to the European Codluifwonan Rights ("ECtHR") asking
the court to suspend any plans to remove him flwrinited Kingdom. The ECtHR
granted his request on 21 May 2008 and the respbiedacelled the removal
directions, which had been set for 4 June 2008pnupceipt of this Order.

[3] By letter dated 21 October 2008 the ECtHR ageldithe respondent that all
applications concerning expulsions to Somalia wandddjourned pending the
decision inHH and Others (Mogadishu: Armed Conflict: Risk) &ban[2008] UK
AIT 00022. The Court of Appeal issued its judgmiaridH and Otherson 23 April
2010.

[4] The present petition proceedings were commeiced September 2009. In these
proceedings the petitioner seeks several ordasisidimg declarator that the decision
of the respondent to detain and continue to détiamis unlawful and irrational,
reduction of the decision to detain and continuddtain, damages for wrongful
imprisonment, and an order for liberation of thatmser from detention. A diet of
first hearing was fixed for 6 November 2009 but wesxharged on the unopposed
motion of the petitioner. A further diet of firse&ring was fixed for 6 May 2010, but

this was also discharged on the unopposed motitimegbetitioner. The matter came



before me on 8 June 2010 for a first hearing. Hah@ard counsel, and given counsel
for the respondent an opportunity to make enquioasl1 June 2010 | granted the
petitioner's motion (which was by that time unomzjsand ordered the respondent to
liberate the petitionead interimon specified conditions. The respondent immediatel
complied with this order and liberated the petiéoad interim

[5] There remained outstanding issues betweendhteep. In particular, issues arose
as to (i) whether the respondent's initial decisiarabout 16 August 2007 to detain
the petitioner was lawful and reasonable, (ii) veetthe respondent’'s subsequent
monthly decisions to continue to detain the petitiountil he was liberated by this
court were lawful and reasonable, and (iii) if #reswer to either of the above
questions is in the negative, quantification of dges.

[6] Both counsel helpfully provided the court withiitten outline submissions

(Nos.13 and 14 of process). | do not seek to repesaeverbatimhere, but have taken

account of their whole content, as well as evenglsaid in oral submissions.

Submissionsfor the petitioner

[7] Senior counsel for the petitioner began his subiomns on 8 June 2010 with three

propositions, the third of which was concerned Wit argument fointerim

liberation and which | need not repeat here. Therotwo remain relevant and are as

follows:

(1) The detention of the petitioner ceased to Ib¢hfe purpose of deportation when a
Rule 39 direction was given by the ECtHR on 21 M98, and it has
accordingly been in violation of Article 5 and uwfal since then.

(2) The period set by the European Union in refateits common immigration

policy is a proper measure of a reasonable peapddtention,



notwithstanding that the United Kingdom is not ayp#o that policy. The
detention of the petitioner therefore ceased ttbba reasonable period after
eighteen months (ie 16 February 2009), since wiiath it has been
unreasonable and unlawful and separately in vantatif Article 5.
Reference was made to the Opinion of an Extra inigh AASv Secretary of State
for the Home Departmef2010] CSIH 10, 2010 SC 383, a case in which timet
House declined to hold that a period of twenty manths between the detention of
the petitioner and the decision of the court wagasonable. Senior counsel then
turned to the facts of the present case, some wivédre rehearsed in the introduction
above. The petitioner had applied for bail on sigasions between July 2008 and
February 2010, but on each occasion his applicatesmrefused. A detention review
was carried out in May 2010, which described treeaes "finely balanced” but
reached the conclusion that his detention shoulthdnatained for a further twenty
eight days.
[8] In support of his first proposition, senior ¢@el referred me to the case of
Gebremedhiv France(Application N0.25389/05) and ® on the application of WL
(Congo)v Secretary of State for the Home Departnigott0] EWCA Civ 111
(particularly at paragraph 61, and the quotatiomfSaadi[2002] UKHL 41, (2008)
47 EHRR 17). After the issuing of the Rule 39 netim 21 May 2008, the petitioner's
detention was referable to the procedures befe@&@tHR, and not to any
underlying deportation procedures.
[9] In support of his second proposition, seniourtsel referred me to
Directive 2008/115/EC and in particular to paratpsafil?), (16), and (26) of the
recital, and to Article 15, which provides thatetgion must be for the purpose of

removal. Any detention shall be for as short aqueds possible and only maintained



as long as removal arrangements are in progressxaudited with due diligence
(paragraph 1). When it appears that a reasonab$pect of removal no longer exists
for legal or other considerations or the condititd down in paragraph 1 no longer
exist, detention ceases to be justified and thegoeconcerned shall be released
immediately (paragraph 4). A period of detentiorymat exceed six months except
that this may be extended for a limited periodexateeding a further twelve months
in accordance with national law in cases wherertgss of all their reasonable
efforts the removal operation is likely to lastdgen owing to a lack of co-operation by
the third country national concerned, or delayshtaining the necessary
documentation from third countries (paragraphsd@&n This Directive imposed a
much stricter timetable than had been discuss#tkeicourts of the United Kingdom.
It sets out EU policy and is indicative of intefioatl standards. Senior counsel
accepted that there was express provision in theciive that (like some other states)
the United Kingdom would not take part in the admpbf the Directive and was
therefore not bound by it in its entirety or subjecits application. However, in the
course of discussion senior counsel acceptedhbddirective could be used as a
yardstick or a cross-reference for the courts efuiinited Kingdom to assist them in
deciding what constitutes a reasonable period ntien.

[10] I was referred to the casekhdzoe(Case C-357/09) PPU, a decision of the
Grand Chamber of the European Court of JusticeDoN@/ember 2009. In that case
Mr Kadzoev was arrested on 21 October 2006 anckg@laca detention centre on

3 November 2006. Directive 2008/115/EC was notdpased into domestic
Bulgarian law until 15 May 2009; before this traasiion, detention in a detention
centre was not subject to any time limit. He wasdttained in the detention centre

as at the date of the Grand Chamber's judgmen® &fto8ember 2009. The court held



that time spent in detention before the transpmsidf the Directive into domestic law
counted towards the maximum permissible periodetétion under Article 15, and
that time spent in detention pending judicial rew@ appeal proceedings into the
lawfulness of deportation or detention also coumteeards the maximum permissible
period. Eighteen months was the absolute maximurogef detention permitted
under the Directive, regardless of any factorghinpresent case, the eighteen month
period expired on 16 February 20009.

[11] I was also referred tBazav Bulgaria (Application N0.31465/08), a decision of
the European Court of Human Rights on 11 May 201i¢hat case Mr Raza remained
in custody between 30 December 2005 and 15 Julg,28@t is, more than two and a
half years. All of this detention occurred beforeedtion 2008/115/EC was
transposed into domestic law. The court held thgtdeprivation of liberty under
Article 5, paragraph 1(f) of the Convention will justified only for as long as
deportation proceedings are in progress, and H puaceedings are not prosecuted
with due diligence, the detention will cease tgbemissible. In other words, the
length of the detention for this purpose shouldexateed that reasonably required.
The court contrasted the circumstances of thatwébkehose inChahalv The United
Kingdom(1997) 23 EHRR 413, in which deportation was blacitegoughout the
entire period under consideration by the fact grateedings were being actively and
diligently pursued with a view to determining whetlt would be lawful and
compatible with the Convention to proceed with de@ortation. IrRaza the only
reason for the delay was the Government's failuseture the necessary travel
documents from the third party state. The coud alsserved that after Mr Raza's
release he was placed under an obligation to répdrs local police station at regular

intervals, which showed that the authorities hatthair disposal measures other than



the applicant's protracted detention to securettercement of the order for his
expulsion. Senior counsel pointed out that sinmaasures were available to the
authorities in the United Kingdom.

[12] Senior counsel also drew attention to the gleniinHH (Somalia)v Secretary of
State for the Home Departmd@010] EWCA Civ 426, in which the court made
remarks (particularly at paragraphs 71 and 95) atheurisk of persecution in
Mogadishu and the argument that an immigrationsi@eimust now specify either a
safe point and route of return or at least a pafimeturn from which safety of return
can be assessed. The present petitioner wouldrestguibe returnedia Mogadishu.
HH (Somalia)will give rise to a series of litigations, and teeés properly scope for
further legal steps on behalf of the petitionerahhinay take some time to conclude.
The decision of the Court of Appeal was issued ®A\Rril 2010; as at the date on
which senior counsel was addressing the courtag mot known whether an appeal
would be taken to the Supreme Court. The Rule 38dbon which was given by the
ECtHR on 21 May 2008 was issued pending the detisiblH (Somalia)

[13] The question of "self-induced detention" wassidered irKM v Secretary of
State for the Home Departmd@010] CSOH 8. In that case it appears that the
petitioner was detained in February 2006 and whslstained in January 2010. The
temporary judge took the view that this period w@smificantly protracted by the
petitioner's refusal to provide information fromialn his true identity could be
ascertained. An affidavit from an official statét the petitioner had given at least
five different names and provided three differegied of birth. Between April 2006
and October 2008 detention reviews recorded appkaehof co-operation on the
part of the petitioner in obtaining essential tftad@cumentation needed to facilitate

his removal from the United Kingdom under the Rtatiéd Return Scheme. The



temporary judge declined to accept that "self-imdldetention must eventually lead
to the release of a detainee who has shown noaiefgpehe immigration and other
laws of the land and for aught yet seen continadsetof such a mindset". Senior
counsel observed that these remarks were not eedtibysthe Inner House when
commenting on the decision MASv Secretary of State for the Home Department
and that in any event the context in which seliicetl detention arose in that case
was very different from the circumstances of thespnt case. It would be
unreasonable to expect a petitioner who seeksrasglueverse his account of events
and agree to return to the country in which henoéal to fear persecution. Detention
of such a person cannot properly be describedlaimdaced. Even if it can be
described as self-induced, the court requires iglwthe unreasonableness of the
petitioner's continuing unwillingness to returrthe@ country of origin. It is correct
that in the present case the petitioner has chamiggqubsition regarding voluntary
return to Somalia. On 23 February 2008 he appbe@turn voluntarily under the
Facilitated Returns Scheme, and he was acceptedli@scheme on 13 May 2008.
Removal directions were set for 4 June 2008, legdlwere cancelled because of the
petitioner's Rule 39 application. However, althosghior counsel did not know the
circumstances behind this change, it cannot beritéesicas vacillation, and does not
amount to self-induced detention.

[14] Senior counsel went on to referRa(Abdi)v Secretary of State for the Home
Departmen{2009] EWHC 1324 (Admin). Mr Abdi had been detaineahding
proposed removal for some thirty months, which Bavdescribed as being on any
view a very long time indeed. Mr Abdi, like the peait petitioner, was detained
pending deportation to Somalia by a route involMitggadishu. He had been

convicted of criminal offences in the United Kingd@and had been assessed as



posing a high risk of re-offending and also as pgsi high risk of absconding - both
assessments which the court described as propekbifirhad not made an
application to the ECtHR for a Rule 39 Notice, bigt solicitors had liaised with
solicitors acting for other Somali nationals facaeportation, and the court was made
aware of the policy of the ECtHR to grant Rule 8§uests pending judgment by the
Court of Appeal irHH. Applying theHardial Singhprinciples Rv Governor of
Durham Prison ex parte Hardial Singh984] 1 WLR 704, as re-stated by Dyson LJ
in R (ex parte)l v Secretary of State for the Home Departnigf02] EWCA Civ
888), the court observed that "the time has contkisnparticular case to say that
enough is enough here. The relevant legal procgsdire likely to go on for a long
time, so far as concerns Mr Abdi, potentially evenning into years. It is time now,
in my view, that Mr Abdi be released from detentaord | so order." However, the
court concluded that thus far Mr Abdi had not baalawfully detained so as to
entitle him to damages. The decision of the Highur€m Abdiwas issued on 22 May

2009.

Further procedure

[15] Senior counsel for the petitioner having mé#uesubmissions noted above, and
after some discussions, counsel for the resporstemght an adjournment of several
days, after which he indicated that he would nqtageinterim liberation subject to
suitable safeguards. | was satisfied that it wgs@piate to grant the petitioner
interim liberation at that stage, and accordingly | proraad the interlocutor dated
11 June 2010 to that effect. The first hearing e@ginued to a later date on the
guestion of the petitioner's claim for damagesth&tcontinued first hearing parties

were agreed that submissions for the respondentdsbe heard first.



Submissionsfor the respondent
[16] Counsel submitted that the petitioner's dedentvas lawful throughout the
period until his liberation in June 2010, and adaagly there was no entitlement to
damages. He referred me to paragraph 2(2) of Sth&do the Immigration Act
1971, and to Article 5 of the European ConventiorHoman Rights. He referred to
theHardial Singhprinciples, and the propositions derived from tHenDyson LJ in
R (ex parte Iy Secretary of State for the Home Departm@&hiese had been applied
by the Inner House iIAASv Secretary of State for the Home Departmand in
numerous Outer House decisions. The petitionemeabeing detained because of
the Rule 39 Order. He was being detained for thpqae of deportation, and it was
clear from the productions that there was a comtgnand careful assessment of the
proportionality of his detention in order to safigrticle 5 and theéHardial Singh
principles. The reason for his continued detentvais summarised in the last sentence
of the detention review dated 7 May 2010 (No.7/fBrocess) in which the author
observed:
"A finely balanced case, but in the light of hisaféending history | agree that
the presumption to liberty is out-weighed by thek mf absconding, re-
offending and harm and detention should therefermhintained for a further
twenty eight days."
The reason that the petitioner was still in thetebhiKingdom was because of the
Rule 39 Order, but this was not the reason fodatention (although it might be a
factor in deciding whether the period of deteni®reasonable or not). In that regard,
counsel informed the court that although no denisiad been made by the time of the

earlier first hearing in June 2010 as to whetherdécision irHH should be appealed



to the Supreme Court, the respondent has now nhadgetision not to proceed with
such an appeal.
[17] The respondent's position on tHardial Singhprinciples as applied to this case
was as follows:

() The Secretary of State detained the petitioard continued to detain him
until June 2010, for the sole purpose of deportimg to Somalia.

(i) The period of detention until June 2010 waas@nable.

(i) At no time before the petitioneristerim liberation did it become apparent
to the Secretary of State that it would not be ids$o return the
petitioner to Somalia. Returns to Somalia are &tking place, and the
petitioner had indicated earlier that he would meteoluntarily. The
respondent's expectation was that the legal issheh had
necessitated the Rule 39 Order (which was the amistanding
obstacle to the petitioner's deportation to Somalzuld be resolved
before the Court of Appeal. However, that did napjpen because the
case ofAM was remitted back to the Tribunal for reconsiderat

(iv) The petitioner was about to be removed in 200Bthe necessary
documents had been obtained and the question aBhmnality had
been resolved. There was no lack of due expedutmthne part of the
respondent, and the petitioner would have beenvedbut for the
Rule 39 Order.

[18] The risks of re-offending and of abscondingd aefusal to accept voluntary
repatriation are all relevant and material consiiens when applying thidardial
Singhprinciples. The petitioner was in a closely analogyposition to that of the

claimant inR (A)v Secretary of State for the Home Departni@007] EWCA Civ



804 (particularly at paragraphs 54 and 55). Thexgewvalso points of similarity with
the cases dkM v Secretary of State for the Home Departmgatrticularly at
paragraphs [77]/[78]) andusseinv Secretary of State for the Home Department
[2009] EWHC 2506 (Admin) (particularly at paragre@).

[19] | was referred to the case™® v The Advocate General for Scotlaja09]

CSOH 121, in which Lord Pentland observed that thestion whether the petitioner

has been lawfully detained falls to be answereddnsidering whether the statutory

power to detain was exercised in accordance wéldtrdial Singhprinciples”. In

that case the petitioner had been detained sido@d 2007, a period of almost twenty

seven months. The argument for the petitioneran ¢hse was to the effect that

because the petitioner had appealed against tippgabto deport her before her
detention began, it was inevitable that proceedwgsld last for a substantial period
of time and so it could never be said that she @bel deported within a reasonable
period of time. The Lord Ordinary considered thmguement at paras [21] to [24]; he
decided that thelardial Singhprinciples were satisfied, and he rejected theraent.

He concluded that the detention of the petitioraat &t all times been reasonable and

that it remained reasonable at the date of hisiapirfCounsel drew from this

authority support for three propositions:

() The starting point in the present petitionhattthis is a case of self-induced
detention, brought about by the petitioner's eserof his appeal rights to the
ECtHR. Nothing done or failed to be done by ther&acy of State has caused
any delay.

(i) It was necessary to avoid hindsight. There wadime before the petitioner's
interim liberation in June 2010 at which it had becomeaagmt that the

petitioner could not be removed within a reasonébie.



(ii) It was necessary to look at any delay arisiram the legal process in the context
of other relevant and material considerationsudicig the risk of absconding
and the risk of offending.

Taking all of these factors together, the decistodetain the petitioner remained

reasonable and consistent with tierdial Singhprinciples throughout the period

until his liberation.

[20] The petitioner's detention did not cease tddoehe purpose of effecting his

deportation when the Rule 39 order was receivedGabremedhiwv Franceis not

authority for such a proposition. It was clear frtme terms of paragraph [74] of the
judgment in that case that it was concerned wighuthusual facts and circumstances
of that particular case and was not a statemegeéral principle. l€hahalv The

United Kingdonboth the Commission (at paras 117-119 of its gpinand the court

(at paras 119 to 123 of its judgment) dealt with shiuation in which a person is

originally detained with a view to deportation, letiallenges that decision or claims

asylum and continues to be detained pending detatian of that challenge or claim.

In that case the claimant had been detained fahyniee years, and it had never been

alleged that he would abscond or not answer hisiBaihad substantial family ties in

the United Kingdom. Despite these factors, the tdecided that there had been no
violation of Article 5(1) of the Convention.

[21] With regard to Directive 2008/115/EC, it wdsar from Recital (26) that the

United Kingdom (like Ireland and Denmark) had opoed of this Directive, and is

not bound by it. Even those states which are ob@lligeranspose the Directive into

domestic law have a discretion not to apply itsvmions to persons in the category of

the petitioner, by reason of paragraph 2(b) ofdetR. This provides as follows:



"Member States may decide not to apply this Divecto third country
nationals who:
(b) are subject to return as a criminal law samctioas a consequence

of a criminal law sanction, according to natioraal/} or who

are the subject of extradition procedures."
[22] It is clear that there is no consensus oniffsge even within the Member States
of the European Union. The Directive is not evidentany "norm" of national or
international law, and does not represent any "oreasf common ground". It is not
appropriate to have regard to the Directive, evgea gardstick or cross-reference.
[23] It is however appropriate for the court to Baegard to the determinations of the
various immigration judges who have refused théipeer's many applications for
bail, when assessing the lawfulness of the pettisrpast detention - see the
observations ilKM v Secretary of State for the Home Departmagmaragraph [77].
Nos. 7/7 to 7/12 of process are decisions by siependent immigration judges in the
period July 2008 to February 2010. Each immigrajfimige refused bail, having
regard principally to the risk of absconding, ti&dry of offending and the risk of re-
offending. The immigration judges were aware ofakistence of the Rule 39 order
and that this would be likely to cause delay. Theysidered that his continuing
detention was warranted.
[24] When applying thélardial Singhprinciples there is no automatic cut-off point
after which continued detention becomes unlawfukas observed idamshidiv
Secretary of State for the Home Departn{e608] EWHC 1990 (Admin) that "thirty
one months is plainly something which puts the teery much on the alert. But
there is no set sign-off time. There is no paracyleriod of time which will in itself,

simply because of the period of time, be deternupaif the issue of legality of the



detention. One must have regard to all the circantsts of each case." The same
approach was taken MASv Secretary of State for the Home Departnj2a09]
CSOH 32, in which Lady Smith observed (at paragfdgh:
"There is no particular period of time beyond whitcban categorically be
said that it is unreasonable to continue detenfdircases are fact sensitive
and a shade or nuance in one direction may caas&tiich would otherwise
seem unreasonable to appear reasonablejiemdersaThe fact that it can,
broadly, be commented that a person has been ddtina 'long time' may
well raise the question of whether it is so longabke unreasonable but does
not of itself point to it being unreasonable noesld raise any presumption
that it is unreasonable."
The same point was made by Lord PentlantRrat paragraph [25]. Having regard to
the shades and nuances in the present case, iinenges detention remained lawful
until his liberation. It was also proportionate the purpose of Article 5 of the
Convention. On the relationship betweeniadial Singh principlesand a detainee's
Article 5 rights, counsel referred meRo(A)v Secretary of State for the Home
Departmen{2007] EWCA Civ 804 (at paragraphs [74] and [7&)dSK (Zimbabwe)
v Secretary of State for the Home Departni@009] 2 All ER 365, [2008] EWCA
Civ 1204.
[25] The respondent's decision to continue to deta petitioner prior to his
liberation by this court was lawful and reasonalileias in conformity with the
Hardial Singhprinciples. The respondent still intends to deplogtpetitioner to
Somalia. Having regard to the risk of abscondihg,rtsk of re-offending, the
vacillation and refusal to co-operate with his vaary return to Somalia, and self-

imposed detention caused by his seeking and obtamRule 39 order all supported



the reasonableness of his detention. Throughoweabngs with the authorities, the
petitioner had been less than honest. For exanmplelly 2007 he told the Border
Agency that he had indefinite leave to remain, pravided a Home Office reference.
This reference was for another person with the sdate of birth and a similar name
to that of the petitioner. This supported the vteat the petitioner could not be
trusted not to abscond if he were liberated. Thduless of the petitioner's detention
is supported by three recent authorities, nartsghail Abdi Mohamed Secretary of
State for the Home Departmd@2010] EWHC 1244 (Admin)R (A)v Secretary of
State for the Home Departmd@2010] EWHC 808 (Admin), anB (Abdi)v Secretary
of State for the Home Departmg@009] EWHC 1324 (Admin). Many of the facts
considered in those cases were closely analogdahe facts in the present case;
although in some of these casserim liberation was granted, in none of them did
the court make a finding that past detention wdawifl (detailed submissions were
made about these cases at paragraphs 39-45 ofittenvgubmissions for the
respondent, to which | have had regard but whidh hot repeat here.)

[26] In the event that the court took the view taay part of the petitioner's detention
prior to his liberation was unlawful, the questmfirquantification of damages fell to
be considered. There was no scope for "vindicatoryeéxemplary" damages, which
are contrary to the principles of Scots law andmpetent Blackv North British
Railway Companyt908 SC 444Watkinsv Secretary of State for the Home
Departmen{2006] 2 AC 395. Damages fall to be quantified ac@dance with the
principles set out iR v Governor of Brockhill Prison, ex parte Evans (Nqd1999]

QB 1043,Thompsorv Commissioner of Police of the Metropdi®©98] QB 498,
Johnsorv Secretary of State for the Home Departnj@d04] EWHC 1550 (Admin)

andR (B)v Secretary of State for the Home Departnj2008] EWHC 3189



(Admin). These cases were authority for the prdpmss (a) that any damages must
be on a tapering scale, that is to say highereab#ginning and lower at the end, (b)
that they must take account of the initial shock@hg arrested, and (c) that there
was no "tariff" which could be precisely formulatedapplied in a mechanistic
manner - each case must depend on its own indiMdais and circumstances.

[27] In the present case, there was no questidthefinitial shock of being arrested"”,
because the petitioner was simply transferred ftaminal imprisonment to
immigration detention. IR (B)the court observed that the authorities did nabén
any precise quantification of damages for a peoioginlawful detention of about six
months, and that a quantification of damages forpecuniary loss is, in any event,
far from an exact exercise. In that case the c@msessed the appropriate figure for
basic damages at £32,000 in respect of a six npmribd of unlawful detention. The
Secretary of State did not appeal that decisiot,caunsel did not take issue with the

court's quantification on those lines in the cirstimces of that case.

Response for the petitioner

[28] Senior counsel drew attention to the fact thatpetitioner had been detained
from 16 August 2007 until his liberation on 10 J@@4.0, a period of 1,029 days
(approximately two years and ten months). ApplyimgHardial Singhprinciples, as
distilled by Dyson LJ iR (ex parte I Secretary of State for the Home Department
and approved by the Inner HouseAASv Secretary of State for the Home
Departmentit was submitted that there were twelve eventtheroccurrence of
which the detention of the petitioner became unldv8enior counsel made it clear
that his primary position was that the detentiothef petitioner was unlawful on (or

very shortly after) the date of the first eventhi& court was against him on this, his



alternative position was that the detention becamawful by the date of the second

event, and so on until the twelfth event. He hdlpfset out in his written submissions

a table of all these events, which | do not repea¢ in full, but which may be

summarised as follows:

() 21 May 2008 - the issuing of the Rule 39 lett&y this time the petitioner had
been detained for 279 days, and he remained imti@tethereafter for 750
days.

(i) 21 October 2008 - the letter from the ECtHRInmating that all applications that
concern expulsions to Somalia will be adjourned! time question of risk of
return has been considered fully by the domestictsoBy this time the
petitioner had been detained for 432 days, an@mmained in detention
thereafter for 597 days.

(i) 27 January 2009 - the issuing of revised doyiguidance in relation to Somalia
by the Asylum and Immigration Tribunal &AM and AMv Secretary of State
for the Home Departmefi2008] UKAIT 00091, which the High Court later
observed irMM (Somalia)2009] EWHC 2353 (Admin) at paragraphs 15 and
47 prompted a need to review the detention of thra&di claimant in that
case. By that date the petitioner had been detdmesB0 days, and he was
detained thereafter for 499 days.

(iv) In early 2009HH (Somalia)was directed to wait upon another pending appeal in
the Court of Appeal calleQD. (As observed idbdi at paragraph 74, "these
cases are all stacking up, one after the other.")

(v) 16 February 2009 - the petitioner had beenidetifor eighteen months.

Directive 2008/115/EC is relevant. By this time pgetitioner had been

detained for 550 days, and he was detained foid4y9 thereafter.



(vi) 22 May 2009 - the decision of the High CouriAibdi was issued, in which the
court observed (at paragraph 76) that "the relelegyal proceedings are likely
to go on for a long time ... potentially even ruminto years. ... | do not think
that it can now be said that Mr Abdi will be oflilely to be removed within a
reasonable time." These observations applied ggioathe present petitioner,
who by that time had been detained for 645 daysnasddetained thereafter
for 384 days.

(vii) 25 June 2009 - when the decision of the Higurt was issued iAhmed Dag
Secretary of State for the Home Departn]@609] EWHC 1655 (Admin).
The claimant in that case was also Somali, an@®#muty High Court judge
observed (at paragraph 30) that "I should be ssegrigiven the likely nature
of the further litigation to which the test of huni@rian protection gives rise
and other cases involving the return of Somaliametis ... that there is any
reasonable possibility of the claimant being rendowetil well into next year
... Given the possibility of further appeals, thedspect of removal may itself
be over-optimistic." By that date the present pwtér had been detained for
679 days, and was detained thereafter for 350 days.

(viii) 22 July 2009 - the decision of the High Cowas issued iMM (Somalia)v
Secretary of State for the Home Departmantvhich the court observed (at
paragraph 34) that "there is little real prospkat & decision will come from
the Strasbourg Court, on the information | havis year. If it does, it seems
to me that it is unlikely ... that there will besadution of all the relevant issues
in this case during 2010. My best 'guesstimateheninformation | have been

provided with is therefore about eighteen montBy.this time the present



petitioner had been detained for 706 days, anddetsned thereafter for
323 days.

(ix) 18 September 2009 - the respondent acknowbtkdgevice of the present petition.
(SeeMM (Somalia)at paragraphs 48/49). By this time the petitiorsed been
detained for 764 days, and was detained therdaft@65 days.

(x) 13 January 2010HH (Somalia)was adjourned until 1 March 2010, so further
delay was inevitable. By this date the presentipagr had been detained for
881 days and was detained thereafter for 148 days.

(xi) 9 February 2010 - the decision of the High @a R (A)v Secretary of State for
the Home Departmentas issued, in which the Deputy High Court judge
observed (at paragraph 32) that it was likely thatlegal impediments to the
removal of the claimant would last for at leasugHer eighteen months, and
possibly for two years. By that date the presefitipeer had been detained
for 908 days, and he was detained for a furtherde3/ thereafter.

(xii) 23 April 2010 - the decision of the Court Appeal inHH (Somalig [2010]
EWCA Civ 426 made it clear that further considenaton the merits was
required, and the issue of an appeal to the Sup@one arose. By that date
the petitioner had been detained for 981 dayshandas detained for 48 days
thereafter.

[29] The monthly detention reviews were an oppdtyuior the respondent to take

account of each of the twelve events relied omdne of these reviews was there an

understanding of how long the legal procedures dbel likely to last.

[30] With regard to quantification of damages, semiounsel referred & (on the

application of Stephen Milley The Independent Asses$2009] EWCA Civ 609,

and to the cases bfint, BouazzandB referred to therein. He accepted that a



mathematical approach is not appropriate, andatheeful starting point was the
award of £32,000 (worth about £33,608 as at MayR01respect of a six month
period of unlawful detention iR (B)v Secretary of State for the Home Department
[31] The cases dbmail Abdi MohamedR (A)andAbdi, which were relied on for the
respondent, were distinguishable on their factschssimilar to the present case.
Mohamedwas a claimant from Somaliland, a more benignomegif Somalia than the
area from which the present petitioner comes, aitidawdifferent regime. Unlike the
present petitioner, Mr Mohamed was assessed hyrtimtion service as posing a
high risk of causing serious harm, if released theacommunity, and also as posing a
risk to females; while it was accepted that theas @ risk that the present petitioner
would re-offend, this was not described as a higk Only one of the immigration
judges who considered bail referred to a high eisabsconding, the other five
immigration judges merely referring to a risk osabnding. Unlike Mr Mohamed,

the present petitioner did not remain in prison.Mbhamed was recorded as showing
a lack of co-operation, but there is no recorchedf for the present petitioner. The
only barrier in theMohamedcase to his deportation was the absence of d trave
documentR (A)was also not similar to the present case; the elainm that case was
convicted on twenty five occasions of thirty sewdiences, and amongst other
custodial sentences he was sentenced to five yegmssonment. He had a much
more serious criminal background than the presetitigner. He also came from the
more benign regime of Somaliland. He was not seg&ifinding from the court of
unlawful past detentiorAbdi also had a more serious criminal record than thsgmt
petitioner, including two convictions for indece#sault, robbery, burglary, assault
on a police officer and a drugs offence, he haaimecaddicted to crack cocaine, and

the court agreed that he had been properly assasggabing a high risk of offending



and a high risk of absconding. He was also proms$essed as showing a degree of
obstructiveness, and he had not applied for a BQilerder. It is difficult to
understand why the observations of the court agraphs 73 to 77 &bdi should

not apply to the present petitioner, and this stinalve been apparent to the
respondent.

[32] Senior counsel accepted that there was ndatiestcut-off point” and that the
eighteen month period specified in the 2008 Dixectannot be more than a cross-
check, but the length of the petitioner's detentsom key factor, amongst many other
factors.

[33] It is not correct to categorise this case r@s of self-induced detention. Senior
counsel suggested that there were four categadrigaimant - (i) a claimant who has
a safe country to go to but cannot go there (egumex of lack of travel documents);
(i) a person who has an unsafe country to gootayttich he should not go; (iii) a
person who has a safe country to go to, to whicWilienot go for a good reason; and
(iv) a person who has a safe country to go tofduthich he will not go for a bad
reason. Only the last of these can properly beribestas a self-induced detention.
That was what the temporary judge was concernddiwithe case dkM, in which

the only obstacle to the claimant being returneldaio was his refusal to apply for an
Iranian passport. The present petitioner falls gategory (ii), because Somalia is an
unsafe country. No court has found it safe foraanchnt to be returned to Mogadishu.
The respondent's position is based on the assén@biit is safe for the petitioner to
return to Somalia, but the court is not being agkedecide that issue, and has no
material before it to enable it to do so. Thisas a case of wilful failure to leave, but
rather a well-reasoned refusal to leave, and thgore has the support of the ECtHR.

The argument that refusal of voluntary repatriaaomounted to self-induced



detention, or unreasonable conduct justifying caregd detention, was rejected by

Lord Pentland inTP v The Advocate General for Scotlaat paragraphs 30/31).

Discussion

[34] Parties were agreed that the proper role ®fcthurt was not simply to review the
Secretary of State's decision to continue to detearpetitioner on grounds of
irrationality or traditionaWednesburgrounds; the court must decide for itself
whether the petitioner's detention was justified] hether (and if so, when) it
became unlawful. This approach is consistent viiéhapproach of the Court of
Appeal in England iR (A)v Secretary of State for the Home Departn{@007]
EWCA Civ 804, and witlTP v The Advocate General for ScotlaaddKM v

Secretary of State for the Home Departmant the cases cited therein. | am satisfied
that this is the correct approach.

[35] The petitioner was detained on 16 August 280d liberated on 11 June 2010, a
period of about two years and ten months. Thalesngthy period by any standards,
and as it was put idamshidiv Secretary of State for the Home Departnéid is
"plainly something which puts the court very muchtbe alert”. However, there is no
automatic cut-off point after which continued détem becomes unlawful (see
Jamshidiat paragraph [35MASat paragraph [41] antlP at paragraph [25]). When
this petition came before me in June 2010 | toekslame view as Davis J took in
Abdi, namely "that the time has come in this particakse to say that enough is
enough here". | came to the conclusion that afteryears and ten months of
detention, and with continuing uncertainties athprogress of connected
litigations, both before the domestic courts are@lBEICtHR, the petitioner's continued

detention could no longer be justified againstiaedial Singhprinciples, nor was it



reasonable or proportionate for the purposes atlars. However, it does not follow
from that conclusion that the petitioner's detemtiotil that point was unreasonable
or unlawful. Courts in other cases have reachedithe that a petitioner should be
liberated but have not found that he was unlawfdétained so as to entitle him to
damages. Each case must depend (perhaps to a grdatd than many other types of
cases) on its own particular facts and circumstarigeth parties referred to the
Hardial Singhprinciples, as re-stated by Dyson LRir{ex parte IV Secretary of
State for the Home Departmeand applied in Scotland by the Inner HousAASv
Secretary of State for the Home Departm@&hie dispute lay in the application of
these principles to the circumstances of the ptesese.

[36] There were several separate but related argtenwehich arose in the course of
the submissions for the parties, and it is convdrtigat | should deal with these in

turn (in no particular order of importance).

The purpose of the petitioner's detention

[37] The first of theHardial Singhprinciples is that the Secretary of State mustridt
to deport the person and can only use the powdettin for that purpose. It was
submitted on behalf of the petitioner that after igsuing of the Rule 39 notice on 21
May 2008 the petitioner's detention was referabléné procedures before the
ECtHR, and not to any underlying deportation praced. The respondent submitted
that the detention of the petitioner did not ceadee for the purpose of effecting his
deportation upon receipt of the Rule 39 order.nsider that the respondent's
submission on this point is well-founded. The cais@&ebremedhims not authority

for the general proposition that detention ceasé®tfor the purposes of effecting the

removal of a claimant. The case didahalv United Kingdoms authority for the



proposition that the detention of a claimant mayuséfied for a very length period
of time (in that case nearly five years) wheregheson is originally detained with a
view to deportation but challenges that decisioth @ntinues to be detained pending
determination of that challenge. The effect of e 39 order was to delay the
deportation of the petitioner, but it did not charige underlying purpose for the
detention of the petitioner, which remained hisatégtion.

[38] It cannot be correct that a claimant can, isydwn act, change the Secretary of
State's purpose in detaining him. | do not condidat, just by applying for and
obtaining a Rule 39 order, a claimant can achiesfeaage in the purpose of his
detention such that he must be liberated autonilgtiwhen the Rule 39 order is
made. The Rule 39 order does not purport to caudea result, and | can see no
justification in logic or in principle for this beg a necessary consequence of a

Rule 39 order being made.

Directive 2008/115/EC

[39] As senior counsel for the petitioner acceptki Directive is not directly

binding on the United Kingdom; however, he subrditteat it could be used by the
United Kingdom courts as a yardstick or cross-egfee in assessing what constitutes
a reasonable period of detention. | am not persutd it is justifiable to use this
directive even for this limited purpose. The direetcannot be described as setting
out a "norm" accepted by Western European natisestablishing the maximum
period of detention in all circumstances. The Whikéngdom is not the only state not
bound by the Directive in its entirety - there apecial provisions relating to
Denmark, Ireland, Norway, and to a lesser extentZzéwand and Lichtenstein.

Moreover, even those Member States who are boutikdebRirective have a



discretion not to apply it in certain circumstano&dicle 2, paragraph 2(b) provides
that Member States may decide not to apply theciive to third country nationals
who are subject to return as a criminal law sanatioas a consequence of a criminal
law sanction, according to national law, or who thesubject of extradition
procedures.

[40] The question of the continuing lawfulness efahtion of a person awaiting
deportation is in my view adequately covered byapplication of thédardial Singh
principles in the domestic law of the United Kingadowhich appear to me not to
offend against any of the principles of the Eurap€anvention on Human Rights. |
do not consider that the terms of Directive 2008/EC are of assistance in
answering the question whether the continued detenf the petitioner was
unlawful.

[41] | note in passing that the same conclusion wwashed by Lord Bannatyne AM
v Secretary of State for the Home Departnj@dti0] CSOH 111, a decision which

post-dated the arguments in the present case.

Self-induced detention

[42] The submission for the respondent was to ffexEthat the only obstacle to the
deportation of the petitioner was his application(ind the subsequent granting of) a
Rule 39 order. Were it not for this, the petitiomeyuld no longer be detained but
would have been deported. His detention is theeefeelf-imposed”. A similar
argument was advancedTi? v The Advocate General for Scotlaod the basis that
the petitioner in that case had refused voluntapatriation. The submission in that
case was advanced on the basis of the observatiads in the Court of Appeal R

(A) v Secretary of State for the Home Departmahparagraph 54. Lord Pentland



distinguished the situation ifP from the circumstances R (A)on the basis that in
the earlier case all appeal rights had been exédushereas i P the petitioner was
continuing to pursue her appeal against the matdirmgDeportation Order and that
appeal was unresolved when the case was beforeHamejected the submission
advanced for the respondent, and observed th#tése circumstances, it does not
seem to me to be right or fair to criticise thetpmater for refusing voluntary
repatriation”.

[43] | agree with Lord Pentland's reasoning iy and his observations apply with
equal force to the circumstances of the presemt @dthough the present petitioner
applied on 23 February 2008 to return voluntaritger the facilitated returns scheme
and was accepted onto the scheme on 13 May 20@d=ars to have subsequently
changed his mind and applied for a Rule 39 apptinat do not consider that he can
be criticised for availing himself of a remedy whimay significantly increase his
prospects of avoiding deportation to Somalia. As@ecounsel for the petitioner
observed, this is not akin to what was describea 'aglful failure" in Mowleed
Mohammed HussemnSecretary of State for the Home Departmehis was not a
wilful failure to leave on the part of the petitem but a well-reasoned failure to leave,
and moreover one which had the support of the ECtHhis cannot be compared
with the conduct of the petitioner KM v Secretary of State for the Home
Departmentin which the period of detention was significgrglotracted by the
petitioner's giving at least five different namesl @hree different dates of birth and
refusing to co-operate in obtaining essential trdeeumentation. There is, in my
view, a distinction to be drawn between wilful alostiveness of the kind discussed
in KM, and the resort to a legitimate remedy which magsist the petitioner in

resisting deportation.



[44] | agree with the temporary judgeHliM v Secretary of State for the Home
Departmenthat it cannot be a correct result in accordandk thieHardial Singh
principles that self-induced detention must evelhtd@ad to the release of a detainee
who has shown no respect for the immigration ahérdaws of the land. However, |
do not consider that it is proper to categorisecineumstances of the present case as
amounting to self-induced detention. | reject tepect of the respondent'’s
submissions.

[45] The consequence of this view is that the R@@rder itself does not assist either
the petitioner or the respondent. As indicated abd\wdoes not by itself alter the
respondent’s purpose in deciding to continue taidehe petitioner, because the
underlying purpose remains his deportation. Orother hand, it does not result in
the petitioner's detention being self-induced, smdoes not amount to a factor which
might go against him. To that extent it may be gatised as broadly "neutral".
However, the delay in proceedings which it has edus nonetheless a factor to

which regard must be had.

The Hardial Singh principles

[46] It follows from my remarks above that | amistéd that the respondent intends
to deport the petitioner and that the detentiothefpetitioner was for that purpose.
The first of theHardial Singhpropositions is therefore satisfied in favourlod t
respondent. | am also satisfied that throughoup#red from the date on which the
petitioner's detention began on 16 August 2007 theidate of his liberation that the
respondent acted with reasonable diligence anddexme to effect removal. A
Deportation Order was served on about 16 Janud§,2th 23 February 2008 the

petitioner applied to return voluntarily under faeilitated returns scheme, and he



was accepted onto the scheme on 13 May 2008. Rémhiosetions were set for

4 June 2008, but these were cancelled because ptttiioner's Rule 39 application.
Nothing in this sequence of events is indicativermdue delay on the part of the
respondent in seeking to effect the removal ofpikktioner. The fourth of thelardial
Singhprinciples is accordingly answered in favour ad tespondent.

[47] It remains to consider the second and thirtheHardial Singhprinciples,

namely that the petitioner may only be detainedafperiod that is reasonable in all
the circumstances, and that if, before the expithe reasonable period, it becomes
apparent that the Secretary of State will not be etbeffect deportation within that
reasonable period, he should not seek to exelfuespdwer of detention.

[48] Before considering the twelve events refeteldy senior counsel for the
petitioner, it is relevant to have regard to thesmns given for the petitioner's
detention and continued detention. As narrated @bloe had a history of criminal
offending. Although this was not as serious adhibtory of offending in some of the
authorities to which | was referred, it cannot b&egorised as trivial. He repeatedly
offended whilst on bail, and his offending appedareave become more serious over
time, escalating from shoplifting to burglary, thahd a drugs offence to robbery, for
which he was sentenced to two years' imprisonnkéatyvas assessed as being at risk
of re-offending - an assessment which | considéetqustified. He was also assessed
as being at risk of absconding. In light of theséainformation which he gave to the
Border Agency in July 2007, together with a falsamn¢ Office reference, that
assessment also appears to me to be justifiede M factors which were
considered by six independent immigration judgesminey decided to refuse bail.
These are factors to which | am entitled (indedédiged) to have regard. It may be, as

senior counsel for the petitioner argued, thatrigieof re-offending and the risk of



absconding was assessed as being higher in otbes,daut nonetheless that risk
existed. | am entitled to take account of the viefvthese various immigration

judges, and on the information before me | agrdb thiese views.

The twelve events

[49] Turning to the twelve events relied on by semounsel for the petitioner, my

observations are as follows:

(i) I do not consider that the Rule 39 letter de2édMay 2008 is of itself such as to
render the detention of the petitioner unlawfukemhaving regard to the
period already spent in detention. It was not apmiat that time that this
would necessarily have the consequence of an eatdiethelay in the
proceedings for deportation of the petitioner.

(i) The same applies to the Rule 39 letter date®2tober 2008.

(iif) As observed ilMM (Somalia) a decision was made by the AIT relating to
country conditions in Somalia in the context otires in the light of internal
armed conflict, the general effect of which wag tleturns to Mogadishu
would be a breach of the relevant conditions. Hawuethe possibility of re-
locating elsewhere in Somalia was open, or potiybaen, if the individual
was a member of a majority clan. It is clear frédva Detention Review dated
7 May 2010 (No.7/13 of process) that at that titreuld not be ascertained to
which clan the petitioner belonged. Indeed, degmitéracted efforts to
ascertain this, it does not appear that this had blefinitely ascertained by
May 2010. The revised country guidance issued BT in late 2008 or
January 2009 was not therefore something whichechtlse continued

detention of the petitioner to be unlawful.



(iv) The fact thaHH (Somalia)was directed to await the outcomeQ@D is neither
here nor there.

(v) Standing my decision on the relevance of DivecP008/115/EC, the fact that by
16 February 2009 the petitioner had been detaimiedifhteen months is not
relevant.

(vi) On 22 May 2009 the judgment of Davis J wasiessinAbdi. As has already been
noted, he observed that the relevant legal proongedire likely to go on for a
long time, so far as concerns Mr Abdi. He decidet Mr Abdi should be
released from detention. However, he found thad thuMr Abdi had not
been unlawfully detained, and he made it clearhistlecision related to the
particular facts and circumstances of that casesé@lfiacts and circumstances
were different from those relating to the presestitpner. In particular,

Mr Abdi had already been detained since 30 Nover2b@6, which is almost
nine months earlier than the date of the petitisrdgtention. As senior
counsel observed, a reasonable time is a reasofathler period of time
having regard to the period already spend in detent do not consider that
the views expressed by Davis J in Aledi case can be transposed wholesale
to the present case, nor do | consider that thssidean Abdi rendered the
present petitioner's continued detention unlawful.

(vii) On 25 June 2009 judgment was given in theead®hmed Dady Mr John
Howell, QC, sitting as a deputy High Court judge ¢tbnsidered the effect of
Rule 39 orders and the effect that a decision®Gburt of Appeal itHH v
Secretary of State for the Home Departnmaimght have upon returns to
Mogadishu, and observed that "plainly how all thisy affect the claimant's

case must be a matter for some speculation.” Hedkpressed the view that



he should be surprised if there was any realigigsbility of the claimant
being removed until well into 2010. | do not coresithat the expression of
these views, involving as they did a degree of glagion, in the case daq
can be regarded as rendering the present petisar@tinued detention
unreasonable or unlawful. As Abdi, the facts and circumstances were
different - for example, Mr Daq had been detainadesJune 2006, fourteen
months earlier than the date of the present peétise detention. Again, no
claim was made for damages for unlawful detentioor po that date.

(viii) On 22 July 2009 judgment was issuedMiM (Somalia)v Secretary of State for
the Home Departmenfgain, the court discussed the possible timescale f
determination of the issues relating to returnSamalia, and ventured a
"guesstimate” on the information that it had bervided with of about
eighteen months. Again | do not consider that ttpgression of such views by
a court in a different case should lead to the kemnen that the present
petitioner's continued detention was by that timkawful or unreasonable.

(ixX) On 18 September 2009 the respondent acknowtbdgrvice of the present
petition. INMM (Somalia)the date of acknowledgement of service was held to
be the latest date that should be taken for thergh@ation in the
circumstances of that case as to when the detelnéicaame unlawful.
However, that was because this amounted to antiassby the Secretary of
State that the detention remained lawful at th&g.daharles J disagreed with
that view in the particular circumstances of thegec There is nothing about
the circumstances of the present case that persuael¢hat the detention of

the petitioner had become unlawful by 18 Septer2b68. In these



circumstances, the mere acknowledgement of seofittee petition by the
respondent does not in my view render it unlawful.

(x) On 13 January 2018H (Somaliawas adjourned until 1 March 2010. This is not
an event which | regard as causing the petitiomersinued detention to be
unlawful.

(xi) On 9 February 2010 judgment was issueR ifA)v Secretary of State for the
Home Departmentn which (as in some of the other cases discusseded
the deputy High Court judge expressed the viewttiategal impediments to
the removal of the claimant would last for at lem$tirther eighteen months,
and possibly for two years. This wasentemporgudgment delivered from
the bench, and these remarks were made in thextaitan application for
liberation; the court was not being asked to detegrthat any part of the
claimant's detention until that date was unlawifdio not consider that the
views expressed by the court in that case areretidielevance to the present
case.

(xi) On 23 April 2010 the judgment of the CourtAppeal was published iHH
(Somalia) from which it was clear that further consideratan the merits of
the application was required. Again, this doesleatl me to conclude that the
detention of the present petitioner became unlaagudt that date.

[50] I am therefore unable to conclude that antheftwelve events relied on for the

petitioner was such, even having regard to theodaiready spent in detention as at

the date of the event, as to render his contindetgntion unlawful, unreasonable or
disproportionate. | am satisfied that the secontth@Hardial Singhprinciples falls to
be answered in favour of the respondent. Havingreetp all of the circumstances of

this case, including the length of the petitiondegention, the risk of re-offending and



the risk of absconding, | consider that until mgenfocutor of 11 June 2010 liberating
the petitioner the period of his detention was oeable in all the circumstances. With
regard to the third of thdardial Singhprinciples, there was no time during the period
of detention in which it became apparent that ther&ary of State would not be able
to effect deportation within a reasonable time. ¢tintinued detention was reviewed
by six independent immigration judges, and on eadasion it was held to be lawful.
| agree with these decisions. The petitioner'srd&te was also subject to careful and
anxious scrutiny by the respondent's officialsthie Detention Review Report the
comment was made on 5 May 2010 that "based onréseimption to release, | have
assessed the legality of Mr S's detention and aded that the associated risks
outweigh the presumption in favour of liberty. etefore agree that a further 28 days
detention is appropriate and justified at this staghe senior officer who gave
authority to maintain the detention observed ona¥ Na finely balanced case, but in
the light of his re-offending history | agree thia¢ presumption to liberty is
outweighed by the risk of absconding, re-offenchng harm and detention should
therefore be maintained for a further 28 days."

[51] As discussed above, my task is to reach a wgself as to whether the
continued detention of the petitioner became unl&aff any time before 11 June
2010, not simply to assess the rationalMigdnesburyeasonableness or procedures
adopted by the respondent or her officials. Howetveir decisions do have some
relevance to my task; if no steps were taken tesssthe continuing lawfulness of the
petitioner's detention this would cause me to rédjae respondent’'s conduct of the
proceedings as less reasonable than if it appélaaedegular consideration was being
given to the balancing of risks against the predionpf liberty, and the assessment

of the continuing lawfulness of the detention.He present case, | am satisfied not



only that the respondent has not been guilty oflardue delay in these proceedings,
and that delays have been caused by the Rule 88 and the need to reviegwH
(Somalia) but also | am satisfied that the respondent amafiicials (and the
independent immigration judges) have kept the l&vefss of the petitioner's
continuing detention at the forefront of their mesndlagree with their assessment. By
11 June 2010 "enough was enough" and | was satitfed the petitioner's detention
could no longer be justified. However, | am unableonclude that the petitioner was

unlawfully detained at any stage prior to that date

Article 5 and proportionality

[52] For the reasons given above | am satisfietttteadetention of the petitioner
until 11 June 2010 was in accordance withHlaedial Singhprinciples and lawful
under domestic law. For the reasons explained abdeanot consider that the
respondent’s decision to continue to detain thiéquetr was arbitrary. Having regard
to the risks of re-offending and of absconding, emdll the circumstances discussed
above, | consider that the continuing detentiothefpetitioner until 11 June 2010

was proportionate.

Conclusion

[53] For these reasons the petitioner's claim &andges for wrongful imprisonment
must fail. Similarly I am not prepared to grant scof reduction of the respondent's
decision to detain and continue to detain theipagt. However, counsel for the
respondent made it clear on 11 June 2010 that $leedithe order for liberation to be

ad interim and senior counsel for the petitioner did notlehge that view.



Accordingly this matter will be put out By Orderaarly course to enable parties to

address me as to what further procedure shoulddeted.



