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Lord Justice Sedley :

1.

The facts of this case are short and disturbing dpellant is a 26-year old Tamil
woman whose family home is in the Jaffna Peninsukere the insurgent LTTE has
long been active. In November 2006 she was rapéetirnome, which was also her
father’s grocery shop, by two Sri Lankan soldiersovused to make purchases there.
Five days later one of them returned with anotlétisr, and both of them raped her.
A week or so later the same two returned and aggmed her, on this occasion
holding her father at gunpoint so that he wouldhess it. The appellant later tried to
kill herself by pouring paraffin over herself anetteng light to it. She failed, but her
father took her to the home of her uncle with awte her fleeing the country. This
she was eventually able to do, but not before sloeftlund herself pregnant and then
miscarried or aborted. In the interim the soldlead returned to her home, looking for
her.

The Home Office refused to grant the appellantde@avremain either as a refugee or
on humanitarian grounds, but on appeal 1J Courtredy that she was entitled both to
asylum and to humanitarian protection. This deteatidn was overset for error of
law by SIJ Gill, who in a decision dated 7 Decenmi@d7 went on to redetermine the
case against the appellant on both asylum and hitamian grounds. Although it was
sought to challenge the oversetting of IJ Courteeyétermination, permission to
appeal on this issue has been refused. Followirgnkrgement of time accompanied
by a refusal of permission by Scott Baker LJ, MeBrek LJ on renewal granted
permission limited to a challenge to SIJ Gill's eggch to the legal effect of the rapes
and their consequences.

Moore-Bick LJ, giving judgment on 10 June 2008 dw trenewed application,
considered, in summary form, the reasoning at 88Bt,and 19 of SIJ Gill's
determination — to which | shall return — and said:

“11....... Mr Morgan submits that that somewhat brigfatment of the issue
does not do proper justice to the law set olianvath, because it pays scant
regard to the position of the applicant and thditgbof the authorities to
provide her with substantive protection againsthfeir assaults of that kind.
Moreover, he submits that the findings made byS&rior Immigration Judge
in 815 and 19 are not properly reasoned and arbas®d on evidence before
the tribunal. In particular, he suggests that tbactusion in 8 19 of the
decision that the government can and will providéfigent protection is
based almost entirely on the decisionLid (Si Lanka) CG [2007] UKIAT
00076, which no longer properly reflects the stataffairs on the ground in
Sri Lanka.

12. In the light of the findings made by 1J Coustnerhich in many respects
were not challenged on reconsideration, | am sadighat there is sufficient
force in the last submission to make it appropriatgive permission to appeal
in this case, limited to those grounds.”

Moore-Bick LJ then heard counsel on the amendméiisogrounds, and made an
order that they be amended to add the ground $et @aragraph 4 of an application
to amend which had been submitted on the day dfi¢heing. That ground reads:



“SI1J Gill, in her reasoning (paragraphs 14 to 2dade two legal errors:

(1) she purported to make findings of fact outside jhasdiction, regarding the
future prospects of the appellant in Jaffna an@olombo, when such facts
formed no part of the evidence in the appeal (pa@yl5), and

(2) she purported to derive such facts, contrary tofitdings of 1J Courtney,
from a tribunal country guidance cas# (Si Lanka)[2007] UKAIT 00076
(heard on 27 and 28 November 2006) which, on 25 RRG7, 1J Courtney
had evidently considered overtaken by the contimpewilapse of the ceasefire
between the LTTE and the Sri Lankan governmengaraph 19).”

In opposition to Mr Morgan’s skeleton argument segko make good these grounds,
Ms Olley for the Home Secretary makes two stramtbrd submissions: first, that
SIJ Gill permissibly found that the appellant, eturned, would no longer be at risk
from the rogue soldiers who had raped her, withréseilt that the question of state
protection did not arise; alternatively, that thd $as right to follow the country
guidance irLP, a relatively recent case, in finding that theruid be sufficient state
protection. She submits theP has now been effectively endorsed by the European
Court of Human Rights iNA v United Kingdom (17 July 2008).

It remains the case, for reasons that will apptat, the single amended ground of
appeal is largely off target. But in my judgmentfisient is now pleaded to sustain
what has emerged as the appellant’s true caseMandlley, in the best tradition of
Treasury counsel in asylum and human rights césesnot sought to put unnecessary
obstacles in the appellant’s way.

The key passages of SIJ Gill’s determination fe@spnt purposes are these:

15. Mr. Hourigan relied on the fact that the Appetlhad been
raped three times in the past, albeit by rogueis@dThis does
not assist because it is tantamount to suggeshiag anyone
who has been the victim of a crime in the pasteasonably
likely to be at real risk of persecution by the $dankan

authorities. Given that it was accepted that th@elNant was
raped by three rogue soldiers, the Appellant's paperience
of being raped has as much bearing on the questomo

whether she is at real risk persecution or seribasn or

treatment in breach of Article 3 at the hands ef &1 Lankan
authorities as it would have had if, instead ofihg\ween raped
by three rogue soldiers, she had been raped bg tivdian

criminals - that is to say, it has no bearing. degat, in general
terms, Mr. Hourigan's submission that past illtmeent is a
factor to be taken into account when assessindutiuee risk.

However, the fact that the Appellant was rapedhrgd rogue
soldiers means that this is not relevant to ansassent of the
likelihood of the Appellant being at risk of pera&on at the
hands of the Sri Lankan authorities. Again, hett paperience
of being raped by three rogue soldiers has as maletiance to
that question as it would have had if she had beped by



three criminal civilians - that is to say, it has relevance.
Paragraph 339K of the amended Immigration Rulesiges

that the fact that a person has already been gsultgec
persecution or serious harm will be regarded aserious

indication of the person’s well-founded fear of geution or
real risk of suffering serious harm, unless there good

reasons to consider that such persecution or sehatm will

not be repeated. There are good reasons to corbider that
is, that the Appellant was raped in the past byueodfficers

and that their actions were not sanctioned by the_&kan

authorities. If she has difficulties from them agashe would
be able to obtain sufficient protection from the Bankan

authorities, albeit that she would have to travel the

government-controlled area to lodge complaintsresgahem. |

accept that there is evidence that females arelmséie LTTE

as soldiers as well as suicide bombers. However,LIRTE

clearly also use males for both roles.

16. Accordingly, | have no hesitation in concluding
notwithstanding the caution | am aware | must eserdhat the
Immigration Judge did err in law in reaching hendasions at
paragraph 37 that the Appellant is at real riskpefsecution
and treatment in breach of Article 3.

19. | turn to re-assess the risk on return on thgisbof the
guidance in_LPwhich stresses the fact that it is necessary for
each case to be considered on its own facts. liraorifhave
considered the Appellant’s case on its own facte $tarting
point is to decide whether the Appellant has a “elhded
fear of persecution in her home area. The Immignafludge
found that the Appellant is at real risk of sexbharassment
from the three individuals who had previously alduber. |
agree with Miss Leatherland that this finding isdequately
reasoned. The evidence was that the Appellant’'seharea is
in LTTE-control. Notwithstanding the fact that ieesms that
these three men had in the past made incursioms the
Appellant’s area on the three occasions she wasdrdpere is
nothing to suggest a reasonable likelihood thatehthree
individuals would come to know of the Appellant&turn to
her home area, especially as the area is in LTTrEr@oand
given her absence from her home for nearly a yeé#ney did
make any incursions and if they did come to knoat #he had
returned to her home (which | stress | find is redsonably
likely) then there is no reason why she should se#k the
protection of the Sri Lankan authorities, by tréingl to the
government-controlled area and lodging complaigerest the
three individuals. If she did seek such protectlaam satisfied,



10.

having regard to LPthat such protection would be sufficient.
At paragraph 224 of the determination in, ltFe Tribunal said
that it would not be possible for Tamils who comai LTTE-
controlled areas to obtain any form of meaningfat@ction in
their home areas from the Sri Lankan governmentvever,
that conclusion relates to individuals who haveeal-founded
fear of persecution from the LTTE, and not indiatluwho are
being sexually harassed by the government’s owdieysl
Accordingly, 1 have concluded there is no real rskthe
Appellant being subjected to persecution or seribasn or
treatment in breach of Article 3 in her home area.

The second of the Home Secretary’s propositionfiat there was and will be a
sufficiency of protection if protection is needeid not made good simply by reliance
on LP. That decision relates to the risk of ill-treatméy the authorities of Tamils
returned to Colombo. The appellant’s experience @mdinuing fear was not of ill-
treatment by the authorities in Colombo: it wasrepeated sexual abuse by state
military personnel in Jaffna. Her case is thathvperpetrators in the uniform of the
state, there was no sensible possibility of statéeption from conduct bearing clear
hallmarks of toleration and impunity, and that ieywshe fled. To this | can see no
answer on the evidence. The second immigration ggdgharacterisation of the
soldiers’ conduct as no different from that of bam rapists is, with respect,
unsustainable. The whole point was that, unlikenaiy criminals, the soldiers were
in a position to commit and repeat their crime withapparent prospect of detection
or punishment.

There was no contention, and there is no findihgt the appellant can and should
relocate for safety to Colombo or anywhere els&nnLanka. | turn therefore to the
prior finding of SIJ Gill that in this particulamse any risk of repetition of the abuse
can be discounted.

The appellant’s case is now put by Mr Morgan, fightn her claim to protection

from inhuman and degrading treatment rather thanpersecution for imputed

political opinion. The material law which SIJ Gillas therefore required to apply to
the evidence is now found in the Refugee or PensomMeed of International

Protection (Qualification) Regulations 2006 by whi€ouncil Directive 2004/83/EC

on minimum qualifications has been transposed,iartie Immigration Rules with

which the Regulations are required to be read.iméaterial provisions are these:

Regulation 2

“Person eligible for humanitarian protection” meangerson who is eligible
for humanitarian protection under the Immigraticuds;

Regulation 3



3. In deciding whether a person is a refugee or sgueeligible for
humanitarian protection, persecution or serioushhzan be committed by:

(a) the State;

(b) any party or organisation controlling the State substantial part
of the territory of the State;

(c) any non-State actor if it can be demonstratatithe actors
mentioned in paragraphs (a) and (b), includingiaternational
organisation, are unable or unwilling to providetpction against
persecution or serious harm.

Immigration Rules

339C. A person will be granted humanitarian pratectn the
United Kingdom if the Secretary of State is saddfthat:

(i) he is in the United Kingdom or has arrived aicat of entry
in the United Kingdom,;

(i) he does not qualify as a refugee as definecegulation 2
of The Refugee or Person in Need of Internatiomateetion
(Qualification) Regulations 2006;

(iif) substantial grounds have been shown for belg that the
person concerned, if he returned to the countmgtirn, would
face a real risk of suffering serious harm and nahle, or,
owing to such risk, unwilling to avail himself did protection
of that country; and

(iv) he is not excluded from a grant of humanitaneiotection.
Serious harm consists of:

(i) the death penalty or execution;

(i) unlawful killing;

(i) torture or inhuman or degrading treatmentpomishment
of a person in the country of return; or

(iv) serious and individual threat to a civiliahfe or person by
reason of indiscriminate violence in situationsirgérnational
or internal armed conflict.

339E. If the Secretary of State decides to gramhdnitarian
protection and the person has not yet been giwereléo enter,



11.

12.

13.

14.

15.

the Secretary of State or an Immigration Officetl \grant

limited leave to enter. If the Secretary of Stateides to grant
humanitarian protection to a person who has beandimited

leave to enter (whether or not that leave has edpior a
person who has entered without leave, the Secretatate
will vary the existing leave or grant limited leatceremain.

339K. The fact that a person has already been cule
persecution or serious harm, or to direct thredtssuch
persecution or such harm, will be regarded as @user
indication of the person's well-founded fear ofgeeution or
real risk of suffering serious harm, unless there good
reasons to consider that such persecution or sehatm will
not be repeated.

The single test of whether a fear of persecutionlldreatment is well-founded is

whether on the evidence there is a real risk ofodsurrence or recurrence. This
straightforward formula now replaces the sometim@sfusing variants which have
been used over the years in leading cases hereabrmhd: see Macdonald
Immigration Law and Practice, 7" ed, §12.27.

| have come to the conclusion that the reasonirglB cannot stand. In short, this is
because either the test of risk has been set ggodn if it has been set at the right
level, the facts are unquestionably within it.

The reason why the issue has to be approachedesa #iternative levels is that the
SIJ has used the test of reasonable likelihoodghwim Svakumaran [1988] AC 958
was at one point used interchangeably with reél @&he has used it, however, in a
context which suggests that she considered hestidlifto be finding facts, not
assessing any consequent risk: there was, she“heltiing to suggest a reasonable
likelihood that these three individuals would cota&know” of the appellant’s return
after a year’'s absence.

If this is so, the senior immigration judge wasnig respectful opinion mistaken. The
finding is the critical conclusion on risk. It raced to be approached as such, not as a
bare finding of fact. So approached, the questias whether there was, in the light
of the ascertained facts, a real risk — not a resde likelihood — that the local troops
would learn of the appellant’s return and again toytake advantage of her. If,
alternatively, the senior immigration judge wasngsireasonable likelihood as a
synonym for real risk, the same issue had to berahed. In either case, for reasons
to which | now turn, on the accepted evidence thlg sustainable answer was that
there was such a risk.

SIJ Gill speaks of the offending soldiers makingctirsions” into the appellant’s
area. But although Jaffna is sometimes said tortseruL TTE control, this does not
mean that government forces are not stationed afelta move relatively freely
there. These soldiers, for example, were ablergetdhe appellant because they used
to come to her father’s store to make purchases.cléar inference is that they were
stationed in the vicinity and — given the repetitaf the rapes and the introduction of
a third soldier - able to act with impunity. Notbinn this regard is said to have



16.

17.

18.

changed materially since then. It follows that fhetual premise — that these were
marauders from outside the Jaffna region — wasterwble, and that the risk to be
assessed was from local government troops.

In my judgment, given the legal test of risk and tentrality given (by Rule 339K,
but by common sense too) to past experience aside ¢go future risk, the facts
accepted by both tribunals established a realthiak if returned home, the appellant
would again be targeted for rape by rogue soldiexgoned in the locality.

While such an evaluation of risk is ordinarily fttre tribunal of fact, the evidence
here was in my view such that no other conclusias possible. | would accordingly
allow this appeal on the ground that the appelead and is entitled to humanitarian
protection.

As to the form of order, we will consider counseksitten submissions. It will be
relevant, however, to bear in mind that what fofnprotection to grant is in principle
a matter for the Home Secretary: see Rule 339E. chuet’'s provisional view is
accordingly that this issue should be remittechtolome Secretary for decision.

Lord Justice Hughes:

19.

| agree.

Mr Justice Hedley:

20.

| also agree.



