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Lord Justice Pill :

1. This is an appeal against a decision of the Asyaumd Immigration Tribunal (“the
Tribunal”) promulgated on 9 October 2006 wherebg Wribunal dismissed EB’s
appeal against the refusal of the Secretary oeStatthe Home Department (“the
Secretary of State”) to grant her asylum and tovalher to remain in the United
Kingdom on human rights grounds. The appellanaispresent, within the United
Kingdom on temporary admission. The appeal isvata to give rise to a general
issue about the treatment of persons with Eritegasestral connections who have left
the state of Ethiopia.

2. EB is 35 years old and was a national of Ethiopfne, and her parents, were born
and lived in Ethiopia, her mother being EthiopiarHer father was of Eritrean
background, his father having been born in Eritre&he acquired Ethiopian
nationality on her birth.

3. At the time of EB’s birth, Eritrea was effectivedyprovince of Ethiopia, having been
annexed in 1962. In 1993, Eritrea separated frahmogia following a referendum
which approved Eritrean independence. EB'’s fath&s a Captain in the Ethiopian
army and a supporter of the inclusion of Eritrethimi Ethiopia. The family remained
in Ethiopia after 1993. On the evidence both shd &er father were loyal
Ethiopians.

4, In 1998, war broke out between Ethiopia and EritrEghiopia initiated a large scale
programme of forced deportation of Eritrean natismasident in Ethiopia and those
who retained Ethiopian nationality but had an Eatr family background. However,
the situation improved in 2000 when peace agreesneete reached between the two
states. EB left Ethiopia in December 2001, usifigrged passport, and with the help
of an agent in circumstances to be considered. sBhght asylum in the United
Kingdom soon after arrival.

5. A five member Eritrean Ethiopian Claims Commissimas set up in 2001 to
consider, amongst other things, claims by Eriteeddss, damage and injury suffered
by Eritrean nationals and other persons resultimgnf alleged infraction of
international laws in connection with the 1998-2@0thed conflict between the two
parties. The Commission issued a partial awaithatHague on 17 December 2004.
Amongst the findings on liability, it was held thathiopia was liable to Eritrea for a
violation of international laws in “erroneously diing at least some Ethiopians who
were not dual nationals of their Ethiopian natidgdl At paragraph 75 the
Commission had stated:

“Considering that right to such benefits as landhership and
business licenses, as well as passports and otheel t
documents, the Commission finds that this wideescal
deprivation of Ethiopian nationality of persons eening in
Ethiopia was under the circumstances arbitraryamdrary to
international law”
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11.

The Commission declined jurisdiction to considetalims regarding the alleged
forcible expulsion from Ethiopia of 722 personsluty 2001”.

The appellant made a written statement in Decerib8d and two further witness

statements which were before the Tribunal. She gawdence and also relied on an
expert report from Professor L Cliffe, dated 30 Asig2006, and other written

material. A substantial amount of material abow #ituation in Ethiopia over the

years was placed before the Tribunal.

EB was cross-examined at length. She claimed ta Behovah’s Witness, having
been baptised in Ethiopia three years before sime ¢a the United Kingdom. There
had been earlier proceedings to which it is noessary to refer for present purposes.

The Tribunal set out and analysed the evidenceomnsiderable detail. EB claimed

that her father had been taken from the house epdrtéd in May 2000 and that, in

February 2001, armed police raided her house, adcher of being an Eritrean spy
and took her ID cards and school papers and thatilgecard and papers of her

brother. In April 2001, the garage business, wisica had continued to run after her
father's departure, was raided, the licence revoked all the goods confiscated.
Further documents, including EB’s school documentse taken in August 2001 and
she was imprisoned, interrogated and tortured. ®he released on bail on 9

November 2001 because her mother was gravelydgk mother died soon afterwards
and her paternal uncle arranged for her departare Ethiopia.

The appellant said that she had twice visited ttleogian Embassy in the United

Kingdom. Ms W.A. Woldearegay gave evidence that $lad accompanied the

appellant on one of those occasions. The appeNastrefused a passport. She did
not have the documents necessary to obtain a passpoese had been taken from
her in Ethiopia.

The Tribunal found that there were serious incdasses in the appellant’s account
of her claimed detention and threatened deportatitich undermined her credibility.
Reference was made to alleged implausibilities disdrepancies. They found that
she was vague and evasive on occasions when gividgnce.

The Tribunal accepted that the appellant’s fatteet been detained and deported but
held that it was much more likely that the eventgluding the closure of the
business, had taken place in 1999 or early 200y &dded, at paragraph 52:

“We have also accepted her evidence that her fatrees
deported. If that were the case it is also likéiat the
children’s identity documents, birth certificateadathe like
were removed from the home at the time of her f&he
deportation or shortly thereafter. Again, the obje material
clearly shows that this was the way that the Efhiop were
operating and that it was specifically directeghémple like the
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appellant so that she would have difficulty in theure proving
her Ethiopian nationality”.

The Tribunal accepted the appellant’s evidenceeofvsit to the Ethiopian Embassy.
At paragraph 55, they stated:

“We will accept that the appellant is most liketyttave lost her
Ethiopian nationality . . . On this basis all tbepert and
objective evidence seems to indicate that the &ppdhas lost
her Ethiopian nationality”.

12.  Asto Eritrea, the Tribunal stated, at paragraph 57

“We therefore find that the evidence shows it iasmnably
likely the appellant could not prove Eritrean natibty. She is
stateless”.

13. The Tribunal also considered the appellant’s treatnn Ethiopia. At paragraph 50,
the Tribunal found:

“For all the reasons and looking at the evidenddénround we
do not accept that the appellant was ever detainddrgeted
for deportation by the Ethiopian authorities. W&gect that
evidence as a fabrication.”

14. The Tribunal concluded:

“58 Having made these findings of fact we must/monsider
whether they form the base of a claim that the kqmte
has a present well-founded fear of persecutioetiirned
to Ethiopia. We accept that this is a largely Hipetical
exercise as the appellant has lost her Ethiopidonadity
and may not be admitted to that country. However
jurisprudence shows that the question of actual
returnability to a country is not one that should b
considered by this Tribunal but merely the likebldoof
persecution if she returns.

59 Our findings of fact show that the appellaiat mbt suffer
persecution in Ethiopia in the past. On the ba$ieur
findings the appellant and her family continuedite in
Ethiopia from the date of her father’s deportatiori 999
until the end of 2001. They appear to have sudvive
notwithstanding the closure of the father’'s bussnegve
do not accept that any of them were arrested aaskad
by the authorities. It may well be that the apgpmil
suffered the sort of discrimination and rejection her
neighbours that she claims. However such discation
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does not constitute persecution. Furthermore wadato
accept that this is an appellant who was everskt of
forcible repatriation to Eritrea. We do not accéetr
account of being targeted for deportation. Thesctje
evidence does not show any wide scale deportatbbns
persons in her circumstances. Therefore we ddimot
that when she left Ethiopia she was at risk of ill
treatment”.

15.  The Tribunal purported to rely on the decision diféerently constituted tribunal in
MA (Ethiopia) and another v SSHD; SSHD v RG (Eflaidgritrea-Mixed ethnicity-
dual nationality)[2004] UKIAT 00324. They did so, at paragraph &®yreject the
submission that “the mere deprival of her natidgalin the context of the
Ethiopia/Eritrea situation in itself constitutesrgecution”. They stated, at paragraph
60, that loss of nationality on its own is not suént: “There must be other treatment
which would lead to persecution”.

16.  The Tribunal expressed their general conclusiqraeagraph 63:

“In this case we find that the appellant’'s depiiwvat of

nationality actually arises because of her haveaft Ethiopia.

Although we accept that to be exacerbated by thpelEmt’s

inability to provide documents about her natiowyaliecause
those were taken by the Ethiopian authorities wendbfind

that was an activity in itself which resulted iktieatment to
her whilst she was in Ethiopia. If at the heightle problems
and the greater likelihood of deportation this wast an

appellant who was targeted and there is no reasdelieve
that her mere loss of nationality afterwards caoutss

treatment which could make her a refugee. We tberdind

that, given the particular facts of this case, teprivation of
nationality in itself is insufficient to make her@fugee. In the
light of that and our previous findings about thiieslihood of

any ill-treatment if she returned to Ethiopia wadfithat the
appellant has failed to provide that she has a-feathded fear
of persecution because of her mixed Ethiopian é&artr
ethnicity if she were returned to Ethiopia. Wentiss the
asylum appeal.”

On the human rights claim, the Tribunal concludgdgaragraph 64:

“If the appellant were returnable to Ethiopia or thasis of
what happened to her in the past we do not actegt she
would be at risk of cruel, inhuman or degradingtmeent on
return”
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17.

18.

19.

20.

21.

There is no doubt that there was a large scaleleppuof persons with an Eritrean
background from Ethiopia, at least in 1998/1999.2004, the Ethiopian Government
issued a Directive which has alleviated the positod Ethiopian residents with an
Eritrean background. Paragraph 2 of the Diregbnmrided:

“The objective of this Directive is to provide thgeans to any
person of Eritrean origin who was a resident inidgta when
Eritrea became an independent State and has cedtinu
maintaining permanent residence in Ethiopia up | uthtis
Directive is issued to confirm whether he or she hequired
Eritrean nationality, and to determine his or hé&atus of
residence in Ethiopia.”

In paragraph 3 of the Directive, reference is miadehe constitution of the Federal
Democratic Republic of Ethiopia which provides that Ethiopian national shall be
deprived of his or her Ethiopian nationality agaihgs or her will. Article 33(2)
guarantees that any national has the right to ah&ngyor her Ethiopian nationality.
Article 17 of what is described as the new natibypdw provides:

“No Ethiopian may be deprived of his or her natiggdy the
decision of any government organ unless he ora$eslhis or
her Ethiopian nationality on his or her own will.”

For the appellant, Mr Blake QC, relies on the absén the Directive of provision for
people, such as the appellant, who left Ethiopi@ree2004. No provision is made
for their readmission or reinstatement.

Mr Eicke, for the Secretary of State, accepts thatappellant cannot currently be
removed from the United Kingdom but, subject toigiad intervention, she would be
removed if arrangements could be made with theotah Government for her return
to Ethiopia. The Secretary of State does not dcttegi, upon such return, there
would be a risk of persecution.

Mr Blake submits that the findings of fact of thablinal cannot stand. They have
failed to have regard to relevant evidence. Furtthey have not applied the correct
test when considering whether the appellant ifiege. The appellant is a refugee
within the meaning of article 1A(2) of the Convemti The court should make a
finding that the appellant has refugee status lscaf her effectivede factg
deprivation of Ethiopian nationality on ethnic gnois.

Mr Eicke stresses that his submissions are basdteofacts found by the Tribunal.

The reason the appellant has lost her Ethiopianmelity is that she decided to leave
Ethiopia. She was not at risk of persecution atttme she left and her voluntary
departure does not make her a refugee. If she al@ecto return, she would not be at
risk of persecution on return.
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22. Under article 1A(2) of the Convention relating tetStatus of Refugees (1951), a
person is a refugee if:

“owing to well-founded fear of being persecuted fleasons of
race, religion, nationality, membership of a patac social
group or political opinion, is outside the countof his

nationality and is unable or, owing to such feamumnwilling to

avail himself of the protection of that country; who, not
having a nationality and being outside the couofrlgis former
habitual residence as a result of such eventshabla, or,
owing to such fear, is unwilling to return to it.”

23. It is submitted that arbitrary deprivation of natahty with destruction of documents
of identity attesting to nationality constitutesrgecution as a sufficiently severe
denial of core human rights. Further, it is Corti@n persecution because it is
directed against Ethiopians with Eritrean ancesand thus based on race or
membership of a particular social group.

24. As to the facts, it is submitted that the Tribucaluld not properly find that the
appellant’s father was deported between June 18@8tlee late summer of 1999,
rather than in May 2000, in the face of evidendeteethem of conditions in Ethiopia
and of expulsions in 2000. The Tribunal had hatgaragraph 36:

“The Human Rights Watch Report and the INS Repdrt o
January 2002 . . . indicate that the great wavexgiulsions
took place between June 1998 and February 1998reMmas a
further wave of expulsions which continued into gutp99.
However, by January 2000 the Ethiopian Foreign Migigave

a pledge to refrain from further deportation. amert
deportations did occur thereafter but they weratingdly small.
There were 1,500 expelled in December 1999 buethave
been no reports of large scale expulsions in &400.”

Mr Blake has referred to the postscript to the mefort of January 2002:

“In an apparently serious violation of the peacesament, the
Ethiopian government deported 722 Eritreans fromdpia in
late June 2001, which, according to the ICRC, “whas first
involuntary repatriation since the two countriegngd an
accord to end their border war’. Reference is maden
UNHCR letter of 22 January 2001, cited by Mr P @dkn his
expert report, of involuntary departure continuiafier the
cessation of hostilities agreement of 18 June 2800 the
comprehensive peace agreement of 12 December 2000.”

25. Before expressing conclusions on that issue, | torthe main submission on which
the appellant relies to challenge the Tribunal'sislen. It is that arbitrary and
discriminatory measures to deprive citizens ofrtinationality, deport them or leave
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26.

27.

28.

29.

them stateless and in exile amounts to persecutibere the discriminatory treatment
is related to a Convention concern such as etlynioit perceived ethnicity. The
appellant is not merely stateless but a refugeeausec her statelessness is a
consequence of the persecution involved in a coatrdeprivation of nationality and
the rights attached to it. Her departure from &tia being voluntary is immaterial;
the appellant effectively was deprived of the righthich go with nationality while
still in the country. While she may have retairnea nationality in lawde jure she
had lost her effectivedg factd nationality.

In support of that submission reference is madehto decision of this court in
Lazarevic v Secretary for the Home Departmgr®97] 1 WLR 1107, decisions in
other jurisdictions, and academic writings. Theliing of the court in that case that it
was not necessary to the establishment of refuggassfor an applicant to have a
current well founded fear of persecution providée tfear or actuality of past
persecution still played a causative part in hsspnce in the United Kingdom, was
subsequently rejected by the House of LordAdan v Secretary of State fire
Home Departmenfl1999] AC 293. The other issues before this cawete whether
Yugoslav draft evaders, who were outside their tguof nationality and whose
country was unwilling to accept their return weli@, that reason, refugees. It was
held both that there was no Convention reason detheir fear of persecution and
that they had not fled for a Convention reason.

However, reliance is placed on the judgment of Higtan LJ at page 1126E:

“If a state arbitrarily excludes one of its citizgnthereby
cutting him off from enjoyment of all
those benefits and rights enjoyed by citizens amiesl owed
by a state to its citizens, there is in my view difficulty in
accepting that such condun amount to persecution. Such a
person may properly say both that hé&sng persecuted and
that hefears (continued) persecution in the future.” (emphasis
supplied)

The refusal of admission in the present case, suismitted, not merely gives rise to
persecution, it is the persecution itself. Thedwart contemplated by Hutchison LJ
includes denial of the ability to return to the ntoy of nationality. When a person is
denied the basic rights which go with nationalibgt person is being persecuted.

Mr Blake has referred to international instrumentsch recognise the importance of
possessing nationality. Article 15 of the UnivérBeclaration of Human Rights
(1948) provides: “Everyone has the right to a melity” and “No one shall be
arbitrarily deprived of his nationality”. Articl@2 of the International Covenant on
Civil and Political Rights (1966), having referréal the right of everyone lawfully
within the territory of a state to “liberty of mowent and freedom to choose his
residence”, provides: “No one shall be arbitradigprived of the right to enter his
own country”.

7 August 2007 10:34 Page 8
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30.

31.

32.

33.

The UN Convention on the Reduction of Statelessii#861) provides, by article
8(1), that a person shall not be deprived of nalionif to do so would make him or
her stateless and, by article 9, that a contractate may not deprive any person or
group of persons of their nationality on raciahret, religious or political grounds.
Qualifications to article 8(1) are made in arti@&). The Convention has been
ratified by the United Kingdom but not by EthiopiBy acting as it has, Ethiopia is in
breach of well-established principles of internasiblaw, it is submitted.

In a letter of 17 July 2000 to the US ImmigratiorddNaturalization Service, a senior
official of UNHCR stated: “Ethiopian citizens exjesl from Ethiopia to Eritrea on

the ground of ethnic origin would have a claim fefugee status if they do not
possess another nationality ... If, as a result efdhprivation of nationality, these
persons become stateless, they would be entitleg@dognition as refugees ... as
Ethiopia would be their country of former habituesidence”.

As to academic writings, Atle Grahl-Madsen, The Status of Refugees in
International Law(1966), stated, at page 215: “As de-nationalisafaeprivation of
citizenship) for political, ethnic, or similar reass incurs loss of civil rights, that too
may be classified as persecution”. G. Goodwin-@ilThe Refugee and International
Law (2" edition 1996), stated, at page 70:

“Certain measures such as the forcible expulsioarogthnic

minority or of an individual will clearly show theeverance of
the normal relationship between citizen and stétat, the

relation of cause and effect may be less cleartlerocases.
For example, expulsion may be encouraged indiresther by

threats or by implementation of apparently uncotetec
policies”.

The opinion of Professor Hathaway was cited by Uaape of Craighill inHorvath v
The Secretary of Staf2001] 1 AC 489, at 495:

“This purpose has a direct bearing on the mearhagit is to
be given to the word “persecution” for the purposésthe
[Refugee] Convention. As Professor James C Hathawa@he
Law of Refugee Statud991, page 112 has explained,
“persecution is most appropriately defined as tiigtasned or
the systemic failure of state protection in relatto one of the
core entitlements which has been recognised by the
international community”. At page 135, he refers the
protection which the Convention provides as “suategor
substitute protection”, which is activated only npihe failure
of protection by the home state. On this view filuéure of
state protection is central to the whole systermaldo has a
direct bearing on the test that is to be appliedrder to answer
the question whether the protection against petsgcwhich

is available in the country of his nationality isffeciently
lacking to enable the person to obtain protectrdarnationally
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as refugee. If the principle of surrogacy is agqblithe criteria
must be whether the alleged lack of protectionushsas to
indicate that the home state is unable or unwiltmglischarge
its duty to establish and operate a system for théegtion
against persecution of its own nationals”.

34.  Council Directive 2004/83/EC of 29 April 2004 prdes minimum standards for the
qualification and status of third country nationals stateless persons as refugees.
States are required to comply with the Directivéole 10 October 2006 (article 38).
Article 9 defines what are capable of being actp@fsecution and these include,
under article 9(2)(b): “Legal, administrative, maiand/or judicial measures which
are in themselves discriminatory or which are impated in a discriminatory
manner”.

35. Reliance is placed on the decision of the UniteateSt Supreme Court ifirop v
Dulles, Secretary of Sta{@957) 356 US 86. By a majority of 5 to 4 the icheld
that a provision in the Nationality Act 1940, aseded, which provided that a
citizen “shall lose his nationality”, following ceittion for an offence of deserting
the military or naval forces of the United Stategimes of war, was unconstitutional
as being cruel and unusual punishment. ChiefcluSYarren stated at page 101.:

“There may be involved no physical mistreatmentprimitive

torture. There is instead a total destructionhef individual’s
status in organised society . . . the punishmeipissa citizen of
his status in the national and international pzditcommunity.
His very existence is at the sufferance of the tgun which

he happens to find himself . . . In short the enpgs has lost
the right to have rights”.

Brennan J, concurring, stated, at page 110, thadtaation constituted an especially
demoralising sanction and the person would becanettcast in his own land”.

36. Because of the prominence given in the judgmentshis case to the majority
opinions inTrop, it is appropriate in this context to refer to thewgrful joint
dissenting opinion delivered by Frankfurter J. Hgwbserved that self-restraint, in
relation to Acts of Congress, is “of the essencthefobservance of the judicial oath”
(pages 120 and 128), and having stated that “istitizat denationalization is ‘cruel
and unusual punishment’ is to stretch that conbegbnd the breaking point” (page
126), Frankfurter J stated, at page 127:

“Nor has Congress fallen afoul of that prohibitiom cruel and
unusual punishment because a person’s post-deabiaiion

status has elements of unpredictability. Presuynaal
denationalized person becomes an al&ia-vis the United

States. The very substantial rights and privietipat the alien
in this country enjoys under the federal and statestitutions
puts him in a very different condition from thatas outlaw in
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37.

38.

39.

fifteenth-century England. He need not be in camstear lest
some dire and unforeseen fate be imposed on hiartigrary
governmental action - certainly not “while this Cbwsits”
(Holmes, J., dissenting iRanhandle Oil Co. v. Mississippi ex
rel. Knor, 277 U. S. 218, 223). The multitudinous decisiohs
this Court protective of the rights of aliens beaeighty
testimony. And the assumption that brutal treatmenthe
inevitable lot of denationalized persons foundtimeo countries
is a slender basis on which to strike down an AdCongress
otherwise amply sustainable.”

In Maarouf v Canadd1994] 73 FTR 211 (FCTD), Cullen J stated thake“tdtaimant
does not have to be legally able to return to aattgwof former habitual residence as
denial of a right of return may in itself consteéuan act of persecution by the State”.
In Altawil v Canadq1996] 114 FTR 241 (FCTD), Simpson J stated:

“While it is clear that a denial [of] a right toten may, in

itself, constitute an act of persecution by a statgeems to me
that there must be something in the real circunegswhich

suggests persecutorial intent or conduct”.

The question arises as to the relevance, in cirtamoss such as the present, of risk
on return. Mr Blake submits that, while statelessndoes not necessarily confer
refugee status, the denial of the right to retarthe country of habitual residence is
itself a denial of state protection and amountpdrsecution. It is an element of the
effective denial of nationality which has occurre@he appellant is entitled to the

surrogate protection contemplated by Lord HopHEanvath.

In Adan the House of Lords, by reference to article 1A(Rdhe Convention, whether
a current fear of persecution is required to fowefligee status. Lord Lloyd of
Berwick, with whom Lord Goff of Chieveley, Lord N and Lord Hope of
Craighead agreed, stated, at page 305:

“A broad approach is what is needed, rather thamam@mow
linguistic approach.

But having said that, the starting point must be ldnguage
itself. The most striking feature is that it is peassed
throughout in the present tense; “is outside”, Ursable”, “is

unwilling”. Thus in order to bring himself withicategory (1)
Mr Adan must show that he is (not was) unable &ildumself

of the protection of his country. If one asks ‘{@aion against
what?” the answer must surely be, or at least delprotection
against persecution. Since “is unable” can onlgrro current
inability, one would expect that the persecutioaiast which

he needs protection is also current (or future3eartion. If he
has no current fear of persecution it is not easyee why he
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should need current protection against persecutonwhy,
indeed, protection is relevant at all.

But the point becomes even clearer when one lob&atagory
(2), which includes a person who (a) is outsidedbentry of
his nationality owing to a well-founded fear of gecution and
(b) is unwilling, owing to such fear, to avail hieif of the

protection of that country. If fear in (b) is cordd to current
fear, it would be odd if “owing to well-founded fan (a)

were not also confined to current fear. The wongstrsurely
bear the same meaning in both halves of the semtenc

Lord Lloyd added, at page 308:

“So far as | am aware the suggestion that anytbthgr than a
current fear of persecution will suffice has neesen been
muted”.

40. Lord Slynn of Hadley stated, at page 301:

“| am satisfied, however, that the Geneva Conveniio article
1A(2), does not confer that status. The first sratb be
established under paragraph (2) of the article hiat tthe
claimantis outside the country of his nationality owing to a
well-founded fear of persecution. That well-fouddear must,
as | read it, exist at the time his claim for refagstatus is to be
determined; it is not sufficient as a matter of thelinary
meaning of the words of the paragraph that he hath $ear
when he left his country but no longer has it. c8ithe second
matter to be established, namely that the pergonrable or,
owing to such fearjis unwilling to avail himself of the
protection of that country” (emphasis added) cleagfers to
an inability or unwillingness at the time his clafor refugee
status is to be determined, it seems to me thatdherence of
the scheme requires that the well-founded fearfiteematter
to be established, is also a current fear. Thstexce of what
has been called a historic fear is not sufficienitself, though
it may constitute important evidence to justify laim of a
current well-founded fear.”

41.  Mr Blake submits that the refusal to permit re-gnaind thus to prevent the exercise
of civil rights upon entry, is itself the perseaunti The persecution is not merely
feared, it has materialised.

42. In Revenko v Secretary of State for the Home Jfi@gel] QB 601, the applicant was
born in that part of the USSR which, in 1991, beeatime independent state of
Moldova. Under new rules of citizenship, he wasaumsidered a citizen of Moldova
and was unable, having left the country on a \tesithe United Kingdom, to return
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43.

44,

45,

46.

there. It was held that he was not entitled tage€ status. The main issue was upon
the construction of article 1A(2), and whether émtire paragraph was governed by
the need to show a well- founded fear of persenutno Convention grounds or
whether the second part of the paragraph is selfacted so that a stateless person
unable to return to the country of his former hadlitresidence, by reason of those
facts alone, is a refugee. It was held that “thiére paragraph should be governed by
the need to establish a well-founded fear of pertsat on a Convention ground. The
existence of a well-founded fear was intended toabgre-requirement to refugee
status” (Pill LJ, at page 623C). Clarke LJ stadpage 631G: “The scheme of the
Convention intended a person to be a refugee driig ihad a well-founded fear of
persecution on a Convention ground”.

The case for the appellant was not argued in theBls case has been argued but
the decision is authority for the proposition tlstédtelessness does not necessarily
confer refugee status. The second part of thelartiA(2) deals specifically with
persons “not having a nationality” and the factshaf particular case will need to be
considered in the light of it.

Mr Blake accepts that, if effective nationality wep be restored, the appellant would
cease to be a refugee. Until that happens, séstided to refugee status. The fact
finding Tribunal should ask itself why the appetl@é outside Ethiopia. The correct
answer is that she was persecuted in Ethiopia, faaded even more serious
persecution. She was arbitrarily deprived of thagbts for ethnic reasons. Inability
to enjoy the ordinary civil rights of an Ethiopiarational persists. There is no
justification in the evidence, it is submitted, fbre removal of those documents
necessary to assert civil rights. While the agpelhad ae jureconstitutional right
to Ethiopian nationality, she was treated as athmepian and that was why she left.
She was “an outcast in (her) own landrdp). The right not to be deprived of
nationality on racial or ethnic grounds is wellsggished. A right to state protection
and to basic civil rights must be available to &#amal and to deprive a person of
them may amount to persecution which can consisbroinclude discriminatory
administrative measures.

For the Secretary of State, Mr Eicke submits that ¢ase turns on the Tribunal's
findings of fact. These were comprehensive anficseritly reasoned. They found

that the appellant was not persecuted prior todegarture and did not reasonably
fear persecution. Her departure was voluntary iandas that voluntary departure

which caused the loss of civil rights in Ethiopii.she could return, there would be
no risk of persecution on return, as required Adan if refugee status is to be

established. Her current inability to exercisd tight did not create a current risk of
persecution.

When considering the regime under the Asylum anechigration Appeals Act 1993,
Lord Phillips of Worth Matravers MR, giving the jgshent of this court irSaad,

Diriye and Osorio v Secretary of State for the Hobepartment2001 EWCA Civ

2008, stated, at paragraph 58:
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47.

48.

49.

50.

51.

“All [relevant] asylum appeals are hypotheticatte sense that
they involve the consideration of a hypothesis ssuaption,
which is reflected in the wording of each of thé&-sections of
section 8 [of the 1993 Act], namely that the apgoiits removal
or requirement to leave (as the case might bejuld be
contrary to the United Kingdom’s obligations unddre
Convention.”

Thus, submits Mr Eicke, on asking that questiothenbasis of the Tribunal’s findings
of fact, there is no risk of persecution and ndtlentent to refugee status.

The mere denial of nationality by other states albitual residents cannot, without
more, he submits, give rise to refugee status. relieno causal link between the
taking of the identity documents in 1999 and thieative loss of nationality by
inability to obtain entry documents in 2001.

Thus the respondent’s case turned on the Tribufinténgs of fact, notably that the
appellant had not been persecuted prior to depadnd had departed voluntarily. Mr
Eicke accepts that a deprivation of nationality raayount to persecution. Deprivation
of nationality in 1999 would have been capable latipg EB within a category of

persons becoming refugees, a status which can fiom loss of the rights of

citizenship. On the present facts, however, theesgary current risk of fear of
persecution was not established on asking, on dbes lof the Tribunal’s findings, the
hypothetical question: “What would happen to EB@mrn to Ethiopia?”

Mr Eicke accepts that there is substantial evidengeessure having been put on people
of Eritrean origin in the late 1990s but submitat the in-country evidence shows it as
applying only to those who had voted in the 1998remdum on Eritrea’s independence.

It had not been established that EB, whose motasrwholly Ethiopian, had been badly

treated.

It is necessary to consider the conclusions offtitinal in the light of those principles
and of the submissions made. The in-country nateras more than usually complex
in this case. | would commend the care and defigl which the Tribunal sought to
analyse the factual evidence. It was, howeveasa where the greatest care was require
in relating the oral evidence of EB to the situatio Ethiopia, as revealed in the
substantial amount of in-country information avaliéa The situation was fluid and
substantial improvements undoubtedly occurred ©028nd 2001, and before EB left
Ethiopia. The Tribunal were entitled to concluitheparagraph 36, that “although there
was some evidence of deportation in recent yeatshtid dropped dramatically”. There
was, however, evidence of at least one substalg@irtation having occurred in 2001.

| would be reluctant to quash the decision of thbuhal on the ground that insufficient
consideration was given to that evidence when derisig the father's departure,
especially as the date of his deportation is prigtyadxt crucial to the Tribunal’s central
findings. The criticisms made of the Tribunal'stfaal analysis need to be considered,
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53.

54.

however, in the context of the other criticisms.ivéd the nature of some of EB’s

complaints about her treatment, including the resho¥ her documents, it appears to
me that the Tribunal have insufficiently considetbad principle that, in addition to

physical violence, deportation and threatened dafon, persecution may take the form
of administrative and other measures which areithgtatory or are implemented in a
discriminatory manner (paragraph 34 above). Measwhich deprive a national of the
opportunity to conduct a business, follow employtraard retain the documentation on
which the conduct of ordinary life often dependssvem aspect of EB’s case not
specifically or sufficiently considered by the Tuital. They concluded that, when EB
left Ethiopia, she was not “at risk of ill- treatmi& This was a partial approach to the
case presented by EB which relied also on theabsslinary civil rights.

Further, when the reasons for EB leaving Ethiope&renmconsidered, and the likely
position if she could return, the expression ‘filatment”, which suggests physical ill-
treatment or restraint was used twice more (paphgé8). Her case that she would be
deprived of the benefits of citizenship was ingigintly considered.

The Tribunal inMA, cited by the present Tribunal, stated, at papm&i.:

“However the Tribunal accepts that the reality lod situation
for an individual claimant is that he or she iseefively
deprived of citizenship which leads to treatmentclitan be
categorised as persecution then, subject to odwrirements
of the Convention, there is a right to claim refegéatus.”

The Tribunal in MA there accepted the possible consequences of actiedf
deprivation of citizenship. When the present Tindlustated that “there must be other
treatment [in addition to loss of nationality] whievould lead to persecution”, they
appear to have failed to have regard to the comsemps of effective loss of
citizenship which may amount to persecution. leptdhat those consequences may
be such as amount to persecution within the meawoingrticle 1A(2) of the
Convention.

It is necessary to consider the circumstances iiclwiihe statelessness has occurred.
| am not prepared to hold that a deprivation ofamatlity, whetherde factoor de jure,

in itself necessarily gives rise to refugee statbeither does a voluntary departure,
unconnected with persecution, followed by refusaaliow re-entry necessarily give
rise to refugee status, though it may be a bre&aht@rnational law. An analysis is
required of the circumstances including the lossigtits involved in the particular
case and the causes and consequences of them.ndtgme-judging possible future
findings of fact in the present case but wheregurson of the type now alleged has
led to the departure from the state of habituabdeexe, which then either refuses to
permit re-entry, or permits it only in circumstaacghere the former conditions will
continue, it is possible for refugee status to s@aldished. On the first premise, the
persecution is in the loss and continued losswf Bghts and, on the second, the fear
of such continued treatment on return.
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55.

56.

57.

58.

59.

| would allow the appeal and remit the case toTthleunal for a full reconsideration.
That would involve a reassessment of the appeflarriédibility. The question of
credibility was considered by the Tribunal in a e different from that now
proposed and reassessment is appropriate.

It would appear that the prospects in Ethiopia tfavse with Eritrean ancestry or
partial Eritrean ancestry have now improved consioly. The present case has
arisen because the 2004 Directive does not applyose, such as the appellant, who
left Ethiopia before the Directive was issued. HEppellant has sought a passport
which would enable her to return but the Ethiogaovernment have not, as yet, been
prepared to grant it. Of course, it is to be hopeat a return to Ethiopia of the
appellant, and others in the same position, orbésts that they will enjoy their civil
rights there, can be achieved.

Since preparing this judgment, | have had the dppdy to read in draft the
judgments of Longmore LJ and Jacob LJ. | am mutidced by the proposal that
the court should finally dispose of the appella@aplication for asylum, particularly
because of the now protracted history of her appbo and because there are others,
we are told, in a similar position. Because obitwious attractions, | propose to say
briefly why | consider allowing the appeal and rdaaiito the Tribunal is the correct
outcome.

Whether the appellant was persecuted in Ethiopia iguestion of fact to be
considered by a fact finding Tribunal and, in mewj in the manner indicated in
paragraph 54 of this judgment. Though the legsi tieey applied to the facts was
flawed, the Tribunal made findings of fact. Theyncluded that the appellant was
neither persecuted, nor at risk of persecution timdpia, that her deportation was
unconnected with persecution and that her volundeparture was the cause of her
effective loss of nationality. She has not beerthe Tribunal's view, an outcast in
her own land.

Whether the removal of documents in this case datesi persecution is essentially a
guestion for a fact finding Tribunal and this cosiould not assume facts, as Jacob
LJ has done, contrary to the findings of the TrédunThat would be to arrogate to
this court the role contemplated by Parliamentlifier Tribunal. This court could only
finally reverse the decision of the Tribunal ihield, as a matter of law, that removal
of documents necessarily constituted persecutidrilzat is not a step, for the reasons
| have given in my judgment, | am prepared to takdoreover, it would involve
establishing a proposition of law, both nebuloud atusive, because not based on
clear and appropriate findings of fact, but whichbtinals would be expected to

apply.

Lord Justice Longmor e

60.

The point at issue between EB and the Secreta8taié is apparently a narrow one.
Mr Blake QC on behalf of EB submits that EB “efigety” lost her nationality or her
citizenship when her identity documents were rerddwe the action of the executive
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arm of the state of Ethiopia. That constitutedspeution by the state and therefore
EB had a well-founded fear of persecution when lgifieEthiopia and now has a
continuous well-founded fear of persecution if slexe to return. She is therefore a
refugee within Article 1(A)(2) of the Refugee Contien.

Mr Eicke for the Secretary of State appeared t@picthat, if EB had in fact been
deprived of her citizenship by the arbitrary actajrstate employees, that would have
prima facie been persecution within the terms of the Refugeav€ntion but he
submitted that mere removal of identity documerits bt constitute persecution.
The AIT decided in terms that EB suffered no idletment while she was in Ethiopia.
They were thus entitled to conclude that EB woudd lme at risk of ill-treatment on
return. She could not, therefore, now have a welhded fear of persecution and
was not entitled to the status of a refugee, desbé fact that she cannot currently be
removed to Ethiopia, since Ethiopia does not rezegher as an Ethiopian citizen.

In these circumstances the precise findings of &i& assume considerable
importance. They can be summarised as follows:-

Q) EB was born on 27th September 1971 the daugifiter
a father of Eritrean origins and an Ethiopian magthe

(2) after war broke out between Ethiopia and Eaithe
1998, Ethiopia deprived many people of Eritrean
origin of their Ethiopian citizenship and detained,
mistreated or deported many such persons;

3) EB’s father was one such person who was foycibl
deported to Eritrea,;

4) at or about the same time EB’s identity docut®en
including her birth certificate were removed andéa
not been returned,

(5) such removal of identity documents was spediiffc
directed at people such as EB “so that she woule ha
difficulty in future proving her Ethiopian natiorigt’
(para. 52); but the taking of the documents wats no
“an activity in itself which resulted in ill-treatemt” to
EB while in Ethiopia” (para. 63);

(6) EB entered the United Kingdom on 9th December
2001 and claimed asylum 3 days later;

(7) EB has now lost her Ethiopian nationality (p&i%);

(8) That loss of nationality arose “because of having
left Ethiopia” (para. 63).
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64.

65.

To my mind the important finding is that the remioeBEB’s identity documents was
not an activity which resulted in ill-treatmentE® while in Ethiopia. What the AIT
do not appear to have considered is whether thevainof the documents was itself
ill-treatment, done as it was with the motive ofking it difficult for EB in future to
prove her Ethiopian nationality. The reason whg &IT did not consider this is
because they considered that even loss of natigivedis not sufficient to constitute
persecution. If that is right it would no doublidev that for a state merely to make it
difficult to prove one’s nationality would not beergecution either. The AIT
considered that the previous decision of the AITMA [2004] UKIAT 00324
compelled their conclusionMA was itself based on the decision of the Court of
Appeal inLazarevicreported together witAdanin [1997] 1 WLR 1107.

Lazarevicwas a case in which the state (Yugoslavia) refiiseallow evaders of the
draft to return to Yugoslavia. They had evadedtany} service for personal rather
than conscientious reasons: although an amnesty bleatdt declared, this court
proceeded on the basis that it was sufficient her applicants to have had a well-
founded fear of persecution when they left YugaslavThis was held to be wrong
when the House of Lords decided that the well-f@aehfibar had to subsist at the time
of the application for asylum ([1999] 1 AC 293).eWrtheless this court held that,
even on the basis of a well-founded fear when th@i@ants left Yugoslavia, they
could not be considered refugees since the appdedgrersecution was not for what
may be called a “Convention” reason viz persecutiireasons of race, nationality,
membership of a particular social group or polltioginion. Whereas a genuine
conscientious objector who was refused re-admissmnYugoslavia might be
persecuted by reason of his membership of a sgaaip or his political opinion, an
ordinary draft evader could not be regarded asgopersecuted for such a reason.
Hutchison LJ (with whom Simon Brown LJ agreed) quboProfessor Hathaway's
definition of persecution in The Law of Refugeet8$91991) page 104:-

“persecution may be identified as the sustainedsymtemic
violation of basic human rights demonstrative ofagure of
state protection”

And then said:-

“If a State arbitrarily excludes one of its citizgnthereby
cutting him off from enjoyment of all those bengfand rights
enjoyed by citizens and duties owed by a Statéstaiiizens,
there is in my view no difficulty in accepting theuich conduct
can amount to persecution. Such a person may propayy
both that he is being persecuted and that he peEas®cution in
the future.” [Emphasis supplied.]

In MA the Asylum and Immigration Tribunal emphasised wwd “can” and then
proceeded (para. 33):-

“The deprival of citizenship by itself is not nesasly
persecutory. It is the consequences of the dejivaof
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67.

68.

69.

citizenship which may in the particular circumstasi®f the
case amount to persecution. If it leads to treatnadnich can
properly be categorised as causing serious hammll iamount
to persecution. In summary, an effective deprofalitizenship
does not by itself amount to persecution but thpaich and
consequences of that decision may be of such $gvbat it
can be properly categorised as persecution.”

This is to read more inthazarevicthan was said or (I would respectfully add)
intended by Hutchison LJ. The reason why the &the Yugoslav state in refusing
re-entry was not persecutory in fact was becauswas not persecution for a
Convention reason, not because it did not leadrdathent constituting “serious
harm”. In the present case there can be no ddwalbithe reason why EB’s identity
documents were removed was a Convention reasortt{@hene calls it reasons of
“race” or “membership of a particular social groyplihd no one has ever suggested
otherwise. The question is whether the removalidetity documents itself
constituted persecution for a Convention reasaroald only be such persecution if it
led to other conduct which could itself be categedli as ill-treatment.

| have already recorded the Secretary of Statgar@nt acceptance that if EB had, in
fact, been deprived of her citizenship by the aabyt action of state employees, that
would haveprima faciebeen persecution within the terms of the RefugesvEuation.
That is certainly my own view, but it is worth pag for a moment to understand
why this must be the position.

The reason is that, if a State by executive adeprives a citizen of her citizenship,
that does away with that citizen’s individual righwhich attach to her citizenship.
One of those most basic rights is to be able freelgave and freely to re-enter one’s
country. (There may well be others such as théntrip vote.) Different
considerations might arise if citizens were depive their nationality by duly
constituted legislation or proper judicial decisibnt a deprivation by executive
action will almost always be arbitrary and, if EBdhin fact been deprived of her
citizenship by the removal of her identity docunsemty state agents, it would
certainly have been arbitrary.

These propositions are virtually self-evident brg buttressed by Article 15 of the
Universal Declaration of Human Rights stating bibtht “Everyone has the right to a
nationality” and that “No one shall be arbitrarijeprived of his nationality”.
Similarly and more particularly Article 12 of thetérnational Covenant on Civil and
Political Rights 1966 states:-

“No one shall be arbitrarily deprived of the rigiot enter his
own country”.

In Trop v Dulles356 US 86 (1957) the question arose whether anoA&ongress
authorising a court-martial to deprive of their ioaality deserters in time of war
contravened the prohibition of “cruel and unusuahiphments” contained in the 8th
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Amendment to the United States Constitution. Thadf course, a different question

from that which arises in the present case bufutigments necessarily considered
the effect of a deprivation of citizenship. War@h describes denationalisation (page
101):-

“There may be involved no physical mistreatmentprimitive
torture.  There is, instead, the total destructioh the
individual's status in organized society. It isfam of
punishment more primitive than torture, for it degs for the
individual the political existence that was cergariin the
development. The punishment strips the citizehigfstatus in
the national and international political communitydis very
existence is at the sufferance of the country inicwhhe
happens to find himself. While any one country naagord
him some rights and, presumably, as long as heineahan
this country, he would enjoy the limited rights af alien, no
country need do so, because he is stateless. efuhe, his
enjoyment of even the limited rights of an alienghti be
subject to termination at any time by reason ofodigpion. In
short, the expatriate has lost the right to hagiets.”

And Brennan J, describing it as expatriation, $pabe 110):-

“. . . It can be supposed that the consequencegrezdtest
weight, in terms of ultimate impact on the petiBonare
unknown and unknowable. Indeed, in truth, he magdut his

life with but minor inconvenience. He may perhéps, work,

marry, raise a family, and generally experiencatsmctorily

happy life. Nevertheless it cannot be denied tihatimpact of
expatriation - especially where statelessnessisipishot - may
be severe. Expatriation, in this respect, cortsttuan
especially demoralizing sanction. The uncertairggd the
consequent psychological hurt, which must accompamng
who becomes an outcast in his own land must beoreck a
substantial factor in the ultimate judgment.”

It is considerations such as these that have pdeduane that, if EB had been
deprived of her citizenship by reason of her fdth&ritrean origins, she would be
entitled to the status of a refugee.

The question, therefore, is whether the fact tiathBRd her identity documents taken
from her in Ethiopia with the aim of making it dd@ilt for her in future to prove her
nationality and the fact that she has now indeed ker nationalityprima facie
entitles her to refugee status on the basis thattalking of identity documents
constituted persecution when it happened and dotedi persecution for as long as
that deprivation lasts. It seems to me that tloawre be no difference between such
circumstances and an actual deprivation of citiagns The precariousness is the
same; the “loss of the right to have rights” is same; the “uncertainty and the
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consequent psychological hurt” is the same. Irsg¢heircumstances the taking of
EB’s identity documents was indeed persecutionafdConvention reason when it
happened and the AIT MA were, in my view, wrong to conclude that someHert
(presumably physical) ill treatment was requirddis the arbitrary nature of the state
employees’ action that, in my view, distinguishks tcase from Revenko v SSHD
[2001] QB 601 where, as my Lord says, the argumemse, in any event, very
different. On this aspect of the case | therefaresaer that the AIT in the present
case erred in law although only for the understhledeeason that it was following its
previous decision iMA.

That does not, of course, conclude the questionesihe hypothetical question
whether EB would suffer persecution (or would havevell-founded fear of such
persecution) on her return is the critical questidmnch has to be addressed. The
guestion is hypothetical because Ethiopia will catrently allow EB to be returned
but the question must be answered now, not asna siate in the unknowable future
when Ethiopia might change its mind and decideet@dmit EB for some reason
which cannot be currently predicted. Once it saclthat EB was persecuted for a
Convention reason while in Ethiopia, there is nsidan which it can be said that that
state of affairs has now changed. | would theeefmonclude that EB has a well-
founded fear of persecution for a Convention reasuahthat she is now entitled to the
status of a refugee.

As can be seen, | agree with almost all of my Lejddgment. Where we differ, as |
see it, is that it seems to me that the relevamary facts have been found by the
Tribunal who have, however, made an error of lawenpiring there to be further ill-
treatment over and above the taking of EB’s idgrditcuments, with the refusal to
return them. Once that error of law is identifiedis for the Court to determine
whether EB is entitled to asylum status, unlesth&urfacts need to be found. | do not
believe they do.

It is worth pointing out that the AIT or its predgssor (the IAT) has already
considered EB’s case on four separate occasionSdptember 2002, November
2004, March 2006 and October 2006). It is timedome finality to be reached. |
would allow the appeal.

Lord Justice Jacob:

74.

75.

| agree wholeheartedly with the judgment of Longenbd. Since the court is divided
| add only a few words of my own

Once a claimant for refugee status has establiidtheir country of origin has

taken away their nationality on the grounds of ydleey in my view have established
a prima facie case for such status. It is trae the decision maker must ask: would
they have a well founded fear of persecution ifythwere returned today? But in
the absence of contrary evidence, someone who &as Beprived of nationality

because of race would, if returned, be in a neaesaible position — unable to vote,
to leave the country or even unable to work. They well be treated as pariahs
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precisely because they had their nationality takeay. They have “lost the right to
have rights.” (Chief Justice Warren'’s vivid word#)nd they have already been put
in the position that their home state will nottle¢m in — they cannot even go home.

76. In this case there is no rebuttal evidence showhiag the appellant would not suffer
from being stateless in the ways | have identifiéthe matter has been considered
below enough times and such evidence, if had beghcbming, could have been
provided. So | think the case should not be remjtas Pill LJ proposes. It has gone
on long enough. | would hold that, on the matsriafore the tribunals below and us,
the appellant does have refugee status. Andhkapeal should be allowed.
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