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Lord Justice Maurice Kay:

1. The appellant is a citizen of Iran. He arrivedhis country on 25 April 2005
and claimed asylum. His application was refusedhay Secretary of State.
He appealed to an immigration judge who dismissesl dppeal on
3 August 2005. There was then an application &monsideration, which
resulted finally in a second stage reconsideradietermination, promulgated
on 27 April 2007. Again, the appellant was unssstid.

2. The factual background can be summarised as follatws appellant and his
parents and sisters lived in Tehran. Indeed, theranembers of the family
still live there. He did Iranian military servicdn due course he operated a
gym which became a very successful business withesfive hundred
members, about a hundred of whom were women. Pppellant has never
been supportive of the regime in Iran, but nor ikasnvolved himself in any
political activities. Whilst running the gym herfoed relationships with
female members who, on his evidence, were alwagews. From time to
time he would give advice to female members abadat dnd exercise
routines. He denies that he ever became involvdd amy married women,
despite the fact that some had made advances tevimd His problems
began in the summer of 2001 when the religiousofg®sed to the civilian)
police came to the gym. The appellant was handdufflindfolded and taken
to a detention centre. He was interrogated ands&ctof having had an affair
with a married woman: a member of the gym. He wesgerely beaten,
kicked, punched and slapped. He was hit on thel lvth a rifle butt.
However, he maintained his denial of the allegéakieship.

3. That detention lasted some two weeks, in the coofrséhich he was tortured
on five occasions. At the end of that detentiowlas transferred to a prison
in Tehran where he was put in solitary confinemiemta week. He was
accused falsely of being involved with the Mujalerde He was then detained
for a further four months without charge, but hedease was eventually
procured when his father paid a bribe and handed e deeds to the family
home. The appellant signed an undertaking, promgpisiot to become
involved in politics, and was required to reporthe local police station on a
monthly basis for six months. He duly did so withocident. At the end of
the six months the house deeds were returned, amgsumed running the
gym which, in the meantime, had been looked afyehnib father and a friend.
Thereafter he was more circumspect and did notrbedavolved with any
female members.

4. He continued to receive regular visits from theigiels police, who
complained that the music played in the gym wasffitsently Islamic, and
further complained about posters and photographghenwalls depicting
scantily dressed persons engaged in exercise.religous police also sought
bribes but he refused to pay any. In April 200bp tofficers from the
religious police came again and accused him of ngavan affair with a
married woman. There was an incident in the coaofsghich the appellant
lost his temper and shouted remarks derogatorglaiml. There was a fracas,



but the appellant was able to run away. He weatfrtend’s home. His own
home was raided the following morning but nothingsviound. It was those
events which precipitated his departure from Irad his journey via Turkey
to the United Kingdom. Part of his case before M€ was that he had
become friendly with members of the Roman CathGhairch in this country
and had become interested in the Christian religibte maintained that he
was considering conversion to Christianity but hed yet done so. His
fundamental case was and is that, if returnedaio, Ine would be mistreated to
a level which would involve a breach at least ofticde 3 of the
European Convention of Human Rights and Fundamémeddoms because
of the false allegation that he had had an adulgemfair with a married
woman, and also because of his interest in Chmisyia

. It is not necessary to say anymore about thatrlagpect of the case because
the AIT made findings which did not support theatity of his religious case
and no appeal has been brought in relation toabpéct of the matter. The
case before us is concerned entirely with Articlen8 what might happen to
the appellant on a forced return to Iran. Althoaglthis stage it is appropriate
to set out the central findings of the AIT, it igrpnent that the Tribunal
accepted the evidence of the appellant on all msaecept the absolute
genuineness of his current interest in Christianity certainly accepted his
factual account of what had happened between 20612605 at the gym at
the hands of the religious police and during theopls of detention to which |
have referred. The conclusion of the tribunalxigressed first in this passage,
at paragraph 49 of the determination:

“We therefore find the Appellant was the owner of a
gym in Tehran which had a large membership, one
guarter of which was female. We find that he was
arrested, detained and tortured in 2001 and redease
upon payment of a bribe and subject to conditions.
We find that his continued operation of the gym
attracted the interest of the religious authorifres

his release until 2005. We find that he was again
visited by the religious authorities in 2005 and®n
again accused of adultery which led him to flee.”

. The tribunal then identified the central issue emd the assessment of risk on
return, which required consideration of the reastwy the appellant had been
targeted by the religious police in the first imsta. The conclusion as to that
was that the religious authorities were interestalg in the closure of the gym
and not in pursuing the appellant personally. slappropriate to set out the
detailed reasoning of the tribunal in that regardt is to be found in
paragraphs 51, 52 and 53 at page 54 of the bundle.

“51. We find that the reason the Appellant was
targeted was because he owned a gym which had a
membership which included women and that such an
organisation was disapproved of by the religious
authorities. Their actions confirm this. He was



arrested and detained in 2001 on a false accusation
of adultery. He was tortured but was never taken
before the court. It was Miss Fisher's own
submission that the accusation that he was a member
of the Mujahadeen was simply made to frighten him
and intimidate him. It seems to us that the
accusations of adultery were made in the same vein.
If there was a real complaint of adultery or any
evidence of adultery then the authorities wouldehav
pursued it at the time. The Appellant himselfegli
upon the objective and country information and the
expert’'s report as to the severity of the treatment
meted out to adulterers. If the authorities were
serious about wishing to pursue him on a charge of
adultery, they would not have released him, on
payment of a bribe or otherwise. The authorities
continued to keep a check on the Appellant by
requiring him to report. He did indeed report as
required. If they had been serious about laying a
charge of adultery against him they could have
brought him before a court to face the punishment h
now claims to fear but they chose not to do sois Th
leads us to conclude that the false adultery
accusation was also a means of intimidating and
harassing the Appellant into ceasing his activities
the gym. It is of note that all the Appellant’s
dealings with the religious authorities took plate
the gym -- never at his home or elsewhere. This is
reinforced by the fact that the authorities congithu

to come on a regular basis to the gym and make
complaints about the running of the gym and to
harass the Appellant after his release. We firad th
the final visit which led to him fleeing and the
further accusation of adultery was a further exampl
of this. His parents continue to live in Iran ashds
sisters. They have no difficulties with the autties

and there had been no evidence of any court
summons or warrants issued for the Appellant. This
all leads us to the conclusion that the religious
authorities were interested only in the closuréhef
gym and not in pursuing the Appellant personally.

52. If the Appellant were to return to Iran he \wbu
return to his parents who are wealthy. He does not
have to own and run a gym. If he wished to puesue
career in the fitness field there is no reason way
could not do so without including women in the
membership. There would be no reason for the
religious police to have any interest in him



whatsoever. We do not believe that on his retarn t
Iran he would be of any interest to the authorities

53. In reaching our conclusions we have had in
mind the content of the expert’s report. However,
that is all on the basis that the Appellant woutdal
risk as an adulterer. We do not believe that tthee
case. Accordingly we find that there is no reakri
that the Appellant would suffer serious harm upon
return. His claim for Humanitarian Protection must
also fail.”

7. Although Miss Fisher, on behalf of the appellantigioally formulated
grounds of appeal under six headings, she acceatsin reality, they focus
on two issues. The first is whether the AIT wastke to conclude that the
religious authorities were interested only in th@sare of the gym and not in
pursuing the appellant personally for adultery ome other offence against
the religious law. The second is whether the AffE@ by not considering the
risk on return of mistreatment, as a result of hgueft Iran illegally in 2005
or of being a failed asylum seeker. As to thetfissue, it was plainly
permissible for the AIT to consider why the religgoauthorities treated the
appellant as they did, and it was essential ftw fissess the risk on return in
the light of that historical explanation. Althou§tiss Fisher submits that the
AIT did not properly consider past persecution atreatment as an indicator
of risk on return, in my judgment that submissisrunsustainable. The AIT
accepted the appellant’s evidence of what had hegzpto him at the hands of
the religious authorities between 2001 and 20G5undloubtedly treated that
evidence as relevant to, but not necessarily detatie of, the assessment of
future risk. That approach is entirely in accoamith legal principle: see
Nenni v SSHJ2004] EWCA Civ 1077 at paragraph 21 per Keane LJ.

8. The real question in the present case is whetimergoncluding that the
religious authorities were interested only in thesare of the gym, which has
now long since closed, the AIT made a finding thas not supported by the
evidence or was otherwise perverse. | am unabbBnsover that question in
favour of the appellant. Mr Henshaw has takenouthé material that was
before the AIT. In his supplementary witness steget for the tribunal, the
appellant described how, between 2001 and 2005wée continuously
harassed by officials who complained about numetbigys, including the
insufficiently Islamic nature of the music at thgng and the posters and
photographs on the walls. They also sought bribesddition, they harassed
the female members, complaining that their head® wet properly covered
during exercise. In the record of the cross-exation of the appellant at the
tribunal it is apparent that he was asked whethervisits by the authorities
had caused him to lose members. His answer was, ribt really. It was
their intention. Mostly they wanted to drive tlaglies away”. He added that
the visits had continued after his department froam until the gym had
closed.



9. In my judgment the AIT was entitled -- on the basfishat and the rest of the
evidence before it -- to draw the inference thatween 2001 and 2005, the
religious authorities were interested only in binggabout the closure of the
gym in the form in which the appellant was runnihgt the time, and not in
pursuing the appellant personally for adultery. raBeaph 51 of the
determination, which | have previously set outufl, fis a clear explanation of
why the AIT reached that conclusion. In my judgiénsuffers from no
defect or deficiency of reasoning. It is not \itich by any error of law.

10.1 turn to the second issue. It is noticeable th&t not the basis upon which
permission to appeal was granted. In effect, Misker is trying to establish
a material error of law in the form of a failuredonsider, sufficiently or at all,
the risk on arrival back in Tehran to a person Wwad been detained and badly
mistreated in the past, had left Iran illegally amould be returning as a failed
asylum seeker. The first difficulty here is thag Miss Fisher accepts, the
elements of illegal departure and asylum failureen®t expressly referred to
in her skeleton argument before the AIT. To thieixthat they can be said to
have been referred to in the grounds for reconaiater, the references were
somewhat laconic, verging on the subliminal. Hoerethere are two more
substantial reasons why, in my judgment, this aspét¢he present appeal
must fail. The first is that for it to succeedrevould have needed to have
been, before the AIT, material which showed how lta@ian authorities at
Tehran airport -- which | take to be civilian autiies -- act upon historical
information emanating from the religious authosgt@nd use it as a basis for
subjecting returnees to treatment, which would amdao a breach of the
Refugee Convention or the ECHR.

11.There is no such material in this case. MoreoWNdhere were any force in
this point, it would be greatly reduced by the pesible finding that the
religious authorities have achieved their goal, elgrrthe closure of the gym.
The second reason why | find nothing in this aspédhe present appeal is
that the objective material demonstrates that aeilgaving Iran illegally nor
returning as a failed asylum seeker, without ma@iges rise to a risk of
Article 3 ill-treatment. At most, illegal deparaurgives rise to a risk of
prosecution with potential consequences which $hlbrt of a breach of
Article 3. For all these reasons, | consider that appellant cannot point to
any material error of law in the determinationlod tAIT. Indeed, in my view
it is a carefully reasoned determination of higlalgy. Accordingly, | would
dismiss the appeal.

Lord Justice Lawrence Callins:

12.1 agree that the appeal should be dismissed.
Sir Paul Kennedy:

13.1 also agree.

Order: Appeal dismissed



