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Judgment

Lord Justice Carnwath:

1. In this appeal from Cranston J, the appellant dailaamages arising from the delay in
the processing his asylum application. Following ¢ginant of indefinite permission to
remain shortly before the hearing of this appeial right to remain in this country is
no longer in issue. However, he alleges that tHaydeaused two types of damage:
first, it aggravated his existing psychiatric cdrafi; secondly, he lost the opportunity
of presenting his case during a period (a so-cdlkeddow of lucidity” from January
2006 to July 2007), when, it is said, his mentaiditon was such that he could still
have supported it by coherent evidence. The claimes novel issues of both
European Union law and Convention law.

Factual background



2. The appellant (“*K”) entered the country in Septen®@04, and claimed asylum. The
basis of this claim was noted in a manuscript staté taken by his solicitors in
December 2004, which the judge transcribed asvislio

“...he said that seven years previously the Iraniaousty

forces had raided his home looking for his oldestler, who
was involved with a political group. The claimdrad tried to
stop them from coming in and was beaten. His mosehand
had been injured and his brother had been takehdogecurity
forces but the claimant did not know where. Thainshnt's
mother had died of a heart attack and his fathdrched four
months later of cancer. The claimant said thahaeé spent
some time working for the political group, undereks. He
told his solicitor that another of the claimantldee brothers
was also involved with the same political grouphafl brother
had forced the claimant to assist him at demonstratin

setting fire to photographs of Khatami and Khamen@&ihe

claimant said that the night the claimant left hause, three
officers had raided it. The claimant's brother whiome. The
claimant panicked, grabbed a knife and tried teaten the
officers but they would not stop and he stabbed ainthem

and fled the house.”

This has remained the fullest available accoumti®tlaim, save that a short file-note
in January 2006 records that he had heard thabrother had been “shot by the
authorities” the previous year (without any furtketails).

3. Following his asylum claim, it was discovered thathad come to this country from
another EU country, namely Greece. Accordingly,arnithe Dublin Regulation EC
343/2003 (“Dublin II"), the Secretary of State adkihe Greek authorities to take
responsibility for determining his claim, which thagreed to do. He was detained in
early 2005 for removal to Greece. In March 2005 ha@med himself while in
detention. The removal directions were then caadedind he was sent for psychiatric
assessment. Or"5April 2005, the Secretary of State wrote acceptiesponsibility
under Dublin Il for determining his claim. An intel note of the % April recorded
that he was to be released because —

“... he is a minor and this has been accepted bykservices.
He is therefore not removable to Greece as he 19.4 to
Greece, the UK was the first place he claimed asylGase
should now be considered in UK.”

(The reference is to Article 10.1, which placegpaesibility for examination on the
member state whose border has been “irregularlgsed’ on the way to the final
destination. That does not apply in the case ofiromin relation to whom, in the
absence of a family member, responsibility restthwhe state where the minor
applied for asylum: art 6.)

The notes include a reply, dated™April, stating that the applicant was “a disputed
minor”.



Before new removal directions were set, there waage assessment by Birmingham
Social Services that he was a minor, and they dgeéake responsibility for him. It
seems to have been accepted by them (although stiquéater arose before an
immigration judge — see below) that he had been boMarch 1988, and therefore
would reach majority in March 2006. As an unacconmgé minor, he could not be
removed under Dublin Il, and he was released.

In December 2004 the Department had been givegenofisolicitors acting for him.
Following their acceptance of responsibility foretrcase in April 2005, the
Department appears to have done nothing of subsstanprogress the claim for the
remainder of that year. In January 2006 the soligitvrote asking for the claim to be
expedited because the delay was affecting K’'s rhemgalth. By a letter of ™
February 2006, the Department noted that a decis@nto pursue “third country
grounds” had been made in April 2005, and continued

“It is not clear why his case has not been progessnce this
date and | apologise for the problems this inactias caused. |
will now pass your client’'s case to our interviegiiteam to

arrange for your client to be called in for a saiag interview

so that he can obtain an ARC card (Application Biegiion

Card). As your client lives in Birmingham, he i&dly to be

screened in Liverpool.”

Before us Mr Bedford relies on this letter as shngyifirst that there was no attempt
to justify or explain the delay, for example byernce to pressure of work, nor any
suggestion that there was any obstacle to complétie process in a reasonable time.

The subsequent sequence of events is explainesvimess statement by Mr Nelson,
a senior official in the Home Office. The files shahat K “reported” on several
occasions, but failed to report on others. Howew@egmains unclear from the records
which if any of these occasions were related tcstauttive steps in the process (as
opposed to simply compliance with the reporting dibons of his temporary
admission).

In a letter written immediately before the Court Ayppeal hearing, the Treasury
Solicitor has sought to “clarify” a suggestion by Melson that a screening interview
had been arranged off' Barch, 2006. It is accepted that ofi March K did attend
and obtain a registration card, but it seems thatet was no screening interview
planned on that date or the 5th. The letter asseatsthe “intention” was to conduct
the screening interview on 2March, but that K failed to attend on that occasio
However, as Mr Bedford points out, there is noneriee to any documentary support
for this assertion, nor any record of notice to Kdicitors. | would not draw any
adverse inference against K on the basis of tleisrialusive evidence.

Mr Nelson’s statement indicates that accordinghe tecords arrangements were
made for a screening interview off Buly 2006, but that the case was then put into
“Work in Progress Storage” (WIPS). He is refrestyngandid about what that
implied:

“This is a bit like an in-tray. A caseworker wilahe a number
of current files ongoing at any particular time andumber of



10.

other files which are work in progress which wi# dealt with
at a later date.

It is not clear why (K’s) case was put into WIPStlas time.
However, the Court may wish to note that this daimcides
more or less with the announcement of a new sydtam
dealing with the backlog of asylum cases within IB®it then
was...”

A Case Resolution Directorate (CRD) had been setoupandle the 400-500,000
cases in the system. Although the intention wagive priority to “initial asylum
claims” such as that of K —

“it would not be clear to CRD caseworkers withoewiew of
the file that a case was an initial asylum claim.”

In other words, K’s claim, having been identified February 2006 as one which
needed to be dealt with expeditiously, got losthi@ system. There it remained until
January 2007, when K’s solicitors wrote complainafghe unacceptable delay and
threatening judicial review proceedings. The respoiidated 19th March 2007)
confirmed that the case was covered by the July 2@licy statement relating to the
legacy cases, and that accordingly —

“...I cannot give any indication at this stage whewutycase
will be processed.”

It is unnecessary to review the subsequent eventietail. Suffice to say that no
further progress had been made by the time thepr@soceedings were commenced
in October 2007. Eventually K was interviewed fos Bsylum claim on & April
2008, following which a refusal notice was issuétis appeal to the AIT was
dismissed on B August, following a hearing in July; an applicatiofor
reconsideration was refused by the High Court ofi @¢tober 2008. Finally, as
already noted, on 9January 2010 the Secretary of State gave notitieeoflecision
to grant indefinite leave to remain (ILR) on congiasate grounds, taking account of
the length of time that he had been in the UK, fdt that he was in receipt of
support, and his “serious mental health issues”.

K's Mental Health

11.

As already noted, K’'s mental condition is releviantwo respects: first, the claim that
the condition itself was caused or aggravated leyd#lay in determining his case;
secondly, that the delay deprived him of the oppuoty to present his case during the
“window of lucidity”. It is therefore necessary limok with some care at the sequence
of the evidence relating to his mental conditiorthvparticular attention to the period
between January 2006 and June 2007.

The evidence

12.

Following a reference by Social Services in Jun@52for psychiatric assessment, K
was detained under the Mental Health Act in Octd@05, at Ardenleigh Forensic
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Children's and Adolescents’ Mental Health Servidgedenleigh"). He was allowed
out on extended leave in December.

He was discharged from Ardenleigh at the end ofrkraely 2006. There is a letter
dated 2% March 2006, from Dr Julie Withecombe, a consultasychiatrist at
Ardenleigh. This is relied on in Mr Bedford’s chdagy (and noted by the judge) as
showing that K was “extremely well and mentallybé¢d at the time of discharge.
This is of some significance because it is at atyesdiage in the alleged period of
lucidity.

Having re-read the correspondence since the heariagn not satisfied that Mr
Bedford’s interpretation is correct. The letter wastten to Dr White, a GP with the
Asylum Seeker and Refugee Centre for Health, ipaese to her letter of f0varch,
which seems to have contained some criticism of tkéatment by Ardenleigh. Dr
Withecombe explained that during his period of eéhat is, from December to the
end of February) he was being seen regularly by lbeesnof her team, although not
resident in the Centre. She had not been entirgbpy with this arrangement, which
had arisen from the difficulty of finding a commtyipsychiatric team willing to
accept him. She commented that his presentatiorfagasplex” and “his mental state
difficult to assess”, and that she had been comreckabout being put in a position
where she was unable to manage his medicatioreiw#ly she would have liked. She
said:

“At the point where we allowed him to go on leaveoi a
placement in the community he was extremely weld an
mentally stable. His mental state then began terieate, and

it was my view that he required an overhaul ofrhental state,
possibly as an inpatient. At that time, though, $tstus was
informal and he refused to stay at Ardenleigh ewezrnight.”

Thus the comment noted by the judge related tstai® in December, rather than at
the end of February, and it seems that by that tirhed deteriorated, partly in her
view because of the difficulty of maintaining casitof his medication.

In June 2006 K came under the care of Dr Listazpmsultant psychiatrist with the

Birmingham and Solihull Mental Health NHS Trust. eThullest account of the

development of K’s condition both before and akbe became involved is in her
report written in June 2007. It contains a dethieview of the history based on her
own direct knowledge since June 2006, and on haeweof previous GP’s and

psychiatrists’ notes, and discussion with his dog@kers.

The report notes that he was brought up in Iran,“isuunable or unwilling to give
further information about his time in Iran”. Shexords that until the end of 2004 he
had been “a social person who functioned well” bad held down a college course,
but that from the end of 2004 “he became withdralest his appetite lost weight,
started to self neglect and became involved in soffending behaviour”. There
followed a charge of assault and his admissionrtteAleigh for assessment under the
Mental Health Act. The Ardenleigh case-notes showteat while in custody in
September 2005 he “began to complain of hearingegpimade threats of self harm
and started to behave in an increasingly bizarrg”wdle was prescribed anti-
psychotic medication which led to some improvem@ifiier the charges against him
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had been dropped he was placed on long-term Igavassess his ability to cope in
the community”. During this time -

“... there was deterioration in (K’s) mental stdtfe presented
for reviews at the hospital in a self neglectedestanxiety
levels were elevated and again he started to camplaout
bizarre somatic sensations and perceptual abndrasali

The report ended with a summary, which noted tHécdity of making a firm
diagnosis, due to a variety of factors includinggaage and cultural barriers, and
“unusual and atypical clinical presentation”. Sbeduded:

“1. (K) has a severe and enduring mental illnesmeaipn
atypical psychosis, complicated by a personaligoier and
post traumatic stress disorder.

2. He has been receiving specialist mental caretliese
conditions for the last 2 years. He will continwe require
intensive input from his local mental health teahmere is
some suggestion that his mental state may haveiatated
significantly recently, according to the primarye&PN....

4. Even with the assistance of an interpreter comaoation
with (K) in a clinical area is extremely problengatiHe is not
able to give an account of himself or to answerstjaas
properly by virtue of his disability and other faxg. He would
not perform well in court or in a formal interviegituation.
This is unlikely to change in the immediate future.

5. In view of the chronicity of his disability algrwith his poor
prognosis, | do not feel that it is in his besenests to defer the
decision making process regarding his status inUKeany
further. Indeed, the prolonged nature of the prdoegs may be
contributing to and perpetuating his illness.”

Some further insight into K’s condition during 2066 given by the notes of Dr

Lister’s regular meetings with him, to which thelge referred. For example, a letter
dated 7th September 2006 followed a meeting th&ique day, the last meeting

having been three months before. She describedntbeview as unsatisfactory,

because K arrived late after the interpreter héidded he had become angry with the
reception staff because there was no interpretetifer commented in relation to

his mental state that she “was not able to detegtevidence of deterioration or

relapse”. However, | take this to be a comparisath vais state at the previous
interview, rather than to an earlier stage.

Dr Lister next had a “lengthy and difficult” consation with K on 28 November,
which was recorded in a letter of 4th December 2(%lee said that, despite the
assistance of an interpreter, she continued to fgreat difficulty in communicating
in a meaningful way with him”. She commented:
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"Objectively | could see little evidence of a chanm his
mental state from his previous presentations atcclHe seems
to have a fairly chaotic lifestyle and once agairivad late....
He does not seem to have too much trouble expessinself
to the interpreter. He looks physically well argkre is no
evidence to suggest weight loss. There is littiel@we of self
neglect. Once again, as on previous occasionggpeintment
was terminated by angry pacing and suicidal thredtsh |
think relate to his disappointment that his demahage not
been met.”

There is a letter dated 24th January 2007 to Kligiswrs from a social worker with
Birmingham Council (written “in support of (K’s) dsim application”). It reports on
a visit of K to the office on 4 January, following two burglaries at his home. It
emerged that he was anxious about his accommodatidrhis own state of mental
and physical health. The letter refers to a previewlent incident in August 2005
involving a housemate; K had “little recollectiof the event” but was “constantly
fearful that he may repeat this behaviour if plareshared accommodation again”. It
had been agreed to bring forward his next appointméth Dr Lister, “considering
his recent display of mental ill health”. The lett®ntinued:

“The claimant had recently been prescribed newpapthotic
medication which seemed to be having detrimentacef on
the claimant's ability to concentrate and remembkeere he
was going. Consequently he has been missing mgnif
appointments with the Home Office. There are camedor
(K’s) ability to explain his case history when smmed by the
Home Office, especially after being in the UK fary ®ng
without a screening appointment, and being undeirtfuence
of anti-psychotics for the length of time he hasrhe.

The final factor in the claimant's case is causindue distress
in his immigration status...”

K’s condition was reviewed by a Dr Bower with Drstér on 28 January 2007.
According to their letter he reported that he hadrb“low over the last few months”,
had “increased confusion”, nightmares, and “voidesn inside his head”. He
requested and was given some extra medication.

The only other significant evidence relating to #lkeged window of lucidity, is that
of a Farsi speaking psychiatrist, Dr Abassi, whe &&m first on 28" January 2006.
Dr Abassi’s clinical notes showed that, althoughbia guarded and anxious”, the
“rapport was reasonably good”. Although he was dblgive some account of his
previous life in Iran, Dr Abassi recorded that insaer to questions about his
immigration status and family background, he ans@ér can’'t remember” or “don’t
know”; but he attributed this to reluctance to talkout those issues rather than
inability to do so. Dr Abassi saw him again in Gxo 2007 and noted that there had
been a deterioration since he had seen K two yw=itge, and that he had become
“less animated” and had “aged considerably”. Thigence of course tells us nothing
about the timing or the rate of deterioration betwéhe two dates. The relatively
favourably impression gained by Dr Abassi in Japu2d06 is consistent with the
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view of others that his condition had improved dgrihis time as an inpatient.
However, on his account, it seems that even atithptoved condition there must
have been serious doubts as to his ability to gaeful evidence to a tribunal about
his experiences in Iran.

On 8" August 2008, Immigration Judge Forrester gavedeisision on the asylum
appeal. He noted that “due to (his) mental statev&s “unable to give evidence”
before him. He had before him reports from Dr Listed Dr Dale. In his conclusions,
he described the evidence as “scant in the extreimethg based solely on the
“briefest of file notes” made by the solicitors2604. He did not accept that K was as
young as he claimed, judging him to have been aB8uh 2006 (para 11,15). As to
his mental state, he said:

“It was urged upon me that delay in the procesohghe

appellant's claim for asylum has either causednastal illness
or exacerbated it. What appears clear from theigakrkeports
is that the appellant's condition was manifestisglf in early
2005 and may have worsened by his detention in Ma605

as a possible deportee. Insofar as his suicitegisoncerned
that was the only occasion when he evidenced aeynpt to

self harm to a significant degree. But the on$ebhat medical
condition was clearly not triggered by delay..pafa 15)

Finally, there is a letter of 36 November 2008 from Dr McGovern, another
consultant psychiatrist at the Mental Health Tridis view was based on the case
notes and a detailed report from Dr Dale, a spestiatgistrar. In response to a
guestion about K’s deterioration, he said:

From the history it seems that he was probably wakn he
first came to the country but that he started tterfarate in

early 2005. Since this time fluctuations have oir At times
this fluctuation has been in response to treatntemtinstance,
he seems to have been particularly unwell in Jud@52In

December 2005, after treatment in Ardenleigh, hental state
had improved. Compared to this point he has detgad again
although his course over the subsequent three ykass
continued to fluctuate.”

He referred to K's loss of memory of personal eséantthe past, particularly his life

in Iran, which contrasted with his memory of moexent events. The amnesia
appeared to have coincided with the onset of mesy@ptoms, and to have never
improved over the subsequent period. He saidithaight be due to psychogenic
amnesia —

“... an unconscious process, not under voluntarptrof
occurring in stressful situations whereby unpleaspast
memories are repressed and apparently forgotten.”

Dr McGovern concluded —



“I agree with previous psychiatrists that he isfaufg from a
psychosis, and he meets the diagnostic criteria doe
particular type of psychosis, i.e. schizophreniae Feverity of
his psychosis could be described as moderate huguafly it
has persisted over several years despite treatnk@utors
responsible for the persistence of his illness udel social
isolation, his stressful situation (including thela in the
asylum application) and cultural and language dlitfies. | am
afraid that like Dr Dale | find it hard to undensth the
explanation for his amnesia for events prior to ic@nto the
UK. The most likely explanatory factors are hisygwotic
illness or some form of psychogenic amnesia.”

Conclusions on mental state

27. 1 have reviewed the medical evidence in some deb@tause | think it leads to
conclusions which differ at least in emphasis fribrose reached by the judge (para
31). He accepted that the medical evidence denatadtthat “in 2006 the claimant
was reasonably competent”, although there was “bBsexjuent deterioration.”
However, he continued:

“But the fact is that in 2005 the claimant had bsentioned
under the Mental Health Act. So even if the maltad been
handled more expeditiously, so that he had his uasyl
interview and hearing before the end of 2006, thisreno
guarantee that the account which he was able te @ivhis
solicitor in December 2004 would have been capableeing
advanced by him at that point. The medical evidesgems to
me to indicate that the claimant has fluctuatedr dlre period
since he arrived in the UK in terms of his mentaidition.”

28. He added that the claimant “had not been helpediigt he found to be a failure on
his part to report when required to do so. He agohexdi:

“Given the claimant's mental condition in 2005, dinel finding

of the Immigration Judge that his mental conditwas not

caused by the delay, it seems to me that the dimirdamages
for any lost opportunity or otherwise does notes the facts
of this case.”

29. My conclusion would be somewhat different. It ispiontant to distinguish between
the two parts of the claim. On the one hand, inveyv, Dr Lister’s report does give
some weight to the contention that the delay indhag his asylum case was
aggravating his illness (see para 17 above). Thig Ine supported by Dr McGovern’s
observation that it had persisted “unusually” feveral years in spite of treatment. As
| have already noted, the evidence does not juatifyinferences against K based on
his failure to “report” on some occasions.
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31.

As to his ability to give useful evidence, | thitke judge was too generous in
accepting that “in 2006” the claimant was “reasdyaimpetent”, if this means

throughout 2006. In my view the evidence gives npp®rt to the proposition that

there was a significant period of lucidity aftendary 2006. | observe that if there had
been such a period of lucidity, at a time when Department was talking of

arranging a screening interview, it is surprisihgttthe solicitors did not take steps to
improve on the somewhat sketchy account givenarstatement of 2004.

However, the overall impression of the evidenceeasonably clear. There was a
serious deterioration of his condition from the eofd 2004, a brief period of
improvement while he was a resident inpatient & é¢md of 2005, followed by
renewed deterioration during his period of leaveil the end of February 2006.
Thereafter the same problems continued with sooetuation but without significant
change until Dr Lister reported in June 2007, dmetdafter. To that extent | agree
with the judge that there is no realistic basis tfee claim that K would have been
able, at any time between January 2006 and Jung 29@resent a more convincing
case to the tribunal than the case which was egjantAugust 2008.

The claimant’s case

32.  Mr Bedford’s case can be divided into four proposis:

)] The delay in dealing with K’s case was so unredsienas to be unlawful;

i) The unlawful delay caused loss in two respects:

a) Damage to K's mental health;
b) Loss of a better-than-even (or at a least redlistiance of success in
his asylum claim;

i) His claim to asylum was a “civil right” for the quwses of Article 6 of the
European Convention, for which he had a right tchearing within a
reasonable time, breach of which gave him a claincémpensation (or “just
satisfaction”) under the Human Rights Act 1998;

iv) Alternatively, he had an equivalent right under B\, under the Dublin II
regulation, taken with the Qualification Directive.

33. 1 need say no more about (ii) at this stage. Ferrgmsons given, | am content to
proceed on the assumption that there is evidensegdport at least the first part of the
claim. The matter can be considered further if asagy if liability is established.

lllegality

34. It was not in dispute that, at least under domdstic, the Secretary of State was

under a public law duty to decide the asylum apgilbmn within a reasonable time.
Both parties, as | understood them, accepted waitllinHome Secretary v [R007]
EWCA Civ 546 para 51:

“The Act does not lay down specific time-limits fdhe
handling of asylum applications. Delay may workdifferent
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ways for different groups: advantageous for some,
disadvantageous for others. No doubt it is implitithe statute
that applications should be dealt with within ‘aasenable
time’. That says little in itself. It is a flexibleoncept, allowing
scope for variation depending not only on the vauof
applications and available resources to deal vgmt, but also
on differences in the circumstances and needs fbéreint
groups of asylum seekers. But (as was recognise¢debWhite
Paper) in resolving such competing demands fairreess
consistency are also vital considerations.”

Although the concept is flexible, and the dividihnge may often not be easy to
define, in this case the position seems to me redwyp clear, in spite of Mr Johnson’s
strenuous arguments to the contrary. In April 20@% Department accepted
responsibility for the case. By February 2006, rag@me nine months inaction, they
were or should have been fully aware of the cirdam=es, including the fact that K
had been accepted as a minor, and was mentalBvilirything therefore pointed to
the need for an early decision. Their letter 8f Eebruary was appropriately
apologetic, and mentioned no administrative or otblestacle to impede future
progress.

Progress was in the event halted, not becausafdafect in the case, nor any
considered decision related to it, but simply beean July 2006 it was consigned to
WIPS, which in this context meant indefinite delkgirly, Mr Nelson did not attempt
to excuse that position. Had an application forigiadl review come before an
administrative judge on those facts, | have littubt that the case for a mandatory
order, if necessary, would have been accepted (dvenpractice an undertaking
would probably have been offered). That to my mgd sufficient indication that by
11" July 2006, at the latest, the dividing line betweeasonable and unreasonable
delay had been crossed, and | would so hold.

Liability under EU law

37.

38.

39.

The so-called Qualification Directive 2004/83/EQ tbe first time recognised the
right to asylum as part of EU law, rather than dymas an obligation under the
Refugee Convention. Article 13 of the QualificatiDirective provides:

"Member states shall grant refugee status to al tbauntry
national or a stateless person who qualifies asfagee in
accordance with chapters 2 and 3."

| will need to come back to this Directive in contien with Mr Bedford’s argument
in relation to Convention rights under the HRA. Hawer, in the present context, as |
understand his argument, he does not rely onni@® than background to his claim
to damages under EU law for delay in handling hsec

For this purpose he relies rather on a breach dfliDul, taken with the principles
laid down by the ECJ governing liability in damagdes breach of community law
(see Case C479/9Francovich [1991] ECRI-5357; Case C46/9Brasserie du
Pecheur[1991] QB 404). Dublin Il contains rules to aléde responsibility between
member states for handling an asylum applicatioigéal on their territory. The state
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which has responsibility under these rules is @djgamong other things, to
“complete the examination of the application foylam” (article 16(1)(b)).

For good measure he also prays in aid article 4@eoCharter on Fundamental Rights
(as applied by the Lisbon treaty), under which ehisr conferred a right to “a fair
hearing within a reasonable time” to alleged viola of EU law. However, as |
understand him he does not rely on that as sufiigreitself to establish his claim to
damages.

| take Mr Bedford’s case under Dublin Il as in bi®leton:

“R (the Secretary of State) took responsibility Ags asylum
application on 5 April 2005. As such R was bouydalticle
16(1)(b) Dublin 1l Regulation to complete the exaation of
A’s asylum application.

R’s obligation derives from a Regulation of the @oiliof the
European Union, which in the hierarchy of EU se@rgd
legislation ranks highest because it is bindingsrentirety and
directly applicable in the Member States as sooiit asters
force.

On 5 April 2005 A derived an unconditional right tbe
completion of the examination of his asylum apgiara by R.
Throughout 2006 A called on R to complete the exaton of
his asylum application because he risked becomimggem
unwell. R procrastinated and thereby A lost thande he
would have had of making good his asylum applicatiad he
been well.”

The judge rejected this claim on the grounds tkagn if there were liability in
principle, no such loss had been caused.

In my view, even if causation were establishedrehe no legal basis for the claim.
The regulation is concerned with the allocatiomesponsibility as between states, not
the creation of personal rights. It may be, as Mdferd submits, that a claimant,
threatened with removal from the country which hasponsibility under the
Regulation, has an enforceable right to preventdnsoval to another country before
his claim is determined. However, there is nothimghe Regulation in my view
which can be said to create a personal right tee g claim determined within any
particular time. That is not its purpose. As thége said:

“The system is designed to prevent asylum shopantgat the
same time to ensure that each asylum applicansg @&
processed by only one member state”.

It is also significant in my view that there is naeparate European legislation
governing the timing of the consideration. Thatasbe found in Council Directive
2005/85/EC (“the Procedures Directive”), which setsnimum standards for
procedures for granting refugee status. Articl2) &ays that member states shall
ensure that each adult having legal capacity hasigint to make an application for
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asylum on his or her own behalf. Article 23 (“Exaation Procedure”) requires
member states to handle applications for asyluacgordance with the principles set
out in the Directive, and to ensure that the praceds concluded “as soon as possible
without prejudice to an adequate and complete exation”. Where a decision
cannot be taken within six months, the applicamtceoned must be informed of the
time by which the decision is expected to be gimirt;

“Such information shall not constitute an obligatifor the
Member State towards the applicant concerned t@ tak
decision within that time frame.”

Mr Johnson submits that the latter words are aceifit indication that the article is
not intended to give rise to liability in damages flailure to determine an application
within any particular time. It is unnecessary tdedmine that question, since the
Directive was not in force at the time when thespré application was considered.
However, the existence of this specific provisiaithin the new EU Code governing
the handing of claims to refugee status, tendsdaken the argument that such an
obligation was already implicit in Dublin 1.

Remedy under the HRA

45.

Mr Bedford’s alternative argument raises questiohsnore difficulty. In short he
claims that by virtue of the Qualification DireatiK'’s claim to refugee status relates
to a “civil right” for the purposes of the Convemti that under article 6 of the
Convention, he is entitled to determination of thght by a fair hearing within a
reasonable time; and that under section 8 of thA HRis entitled to a compensatory
remedy, by way of “just satisfaction” for loss cadsby breach of that right. He
accepts that this argument goes against the grdintragitional Strasbourg
jurisprudence, under which decisions relating ® e¢htry or expulsion of aliens have
not been regarded as within article 6. However, shgs that, since 2006, the
Qualification Directive has brought about a fundataéchange in the legal status of
the claim to refugee status, in Convention lawyal as EU law.

The judgment below

46.

The judge rejected this argument. He said:

“The difficulty | have with this argument is thatflies in the
face of the two decisions of the Grand Chamber e t
European Court of Human Rights. One of those tew@spost
dated the Qualification Directive, although | adcdpat the
Directive was not drawn to the attention of ther@r&hamber.
It would be a very brave judge sitting in the Adisirative
Court who diverges from the jurisprudence expounigetivo
decisions of the Grand Chamber of the European tCafur
Human Rights. But even taking on board Mr Bedford'
arguments, | cannot see that the Qualification dive
changes for the United Kingdom the nature of tlyhts of
someone seeking asylum. It does not alter thereaifithe
right to claim asylum itself. Nor does it change pbligation
to determine asylum claims. Those rights wereadlyen our
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law. For more than half a century the UK has beeder a
mandatory duty to consider a claimant's asylumntla(para
26)

The two Grand Chamber decisions to which he refewere Maaouia v France
(2000) 33 EHRR 1037, aritskelinen v Finlang2007) 45EHRR 43. From the former
the judge cited the following passage:

“The court concludes that decisions regarding thieye stay
and deportation of aliens do not concern the detation of
an applicant's civil rights or obligations or otaminal charge
against him, within the meaning of Article 6(1) afie
Convention.” (para 40)

He recognised thd#laaouiadid not relate directly to a claim for asylum, mgted
that it had been treated, lEskelinen as authority that “matters of asylum, nationality
and residence in a country” were examples of —

“... cases which due to the claims being made arardegl as
falling outside the civil and criminal heads ofielg 6(1)” (para
58 n 43)

The argument

48.

49.

50.

Mr Bedford’s argument starts from the concept dtiail right” under the Human
Rights Convention, and relates that to a comparngdhe attributes of refugee status
before and after October 2006.

As to the first, he accepts that the term “ciwjhts” in article 6 has an “autonomous”
Convention meaning, depending on substance raklizer form. As the Strasbourg
court explained in an early cas&fig v Germany1978) 2 EHRR 170 para 89):

“Whilst the Court thus concludes that the concept‘awil
rights and obligations” is autonomous, it neverssldoes not
consider that, in this context, the legislation tbke State
concerned is without importance. Whether or naglatiis to be
regarded as civil within the meaning of this expies in the
Convention must be determined by reference to wbstantive
content and effects of the right — and not its lefgssification
— under the domestic law of the State concernethdrexercise
of its supervisory functions, the Court must akslcetaccount of
the object and purpose of the Convention and ofnét@nal
legal systems of the other Contracting States...”

However, he relies on more recent authorities asvsiy the potentially wide scope
of the concept, and the significance of economjmeets. InR(A) v Croydon LBC
[2009] UKSC 8, Lady Hale commented on recent case-|

“The question whether the claim concerned the detextion
of the applicant's civil rights was not disputedhisTwas not
surprising, as the case fell within the mainstreaincases
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52.

53.

54.

where the issue was one as to the entitlement tmaunt of
benefit that was not in the discretion of the pailaluthority....
[Recent cases]... indicate that article 6(1) is lkeb be
engaged when the applicant haglic law rights which are of
a personal and economic nature and do not invoiwe large
measure of official discretiorAs the court put irBalesi v Italy
para 19, the applicant was claiming an individwesdpnomic
right flowing from specific rules laid down in aastite. In
Mennitto v Italy para 23, the court said that the outcome of the
proceedings must be directly decisive for the righquestion.”
(para 59, emphasis added)

Relating this concept to refugee status, Mr Bed&urdmits that a significant change
took place in 2006, so that the traditional apphoatthe Strasbourg court, reflected
in Maaouia is no longer applicable.

For the previous position, he cites Gummow J in lthgh Court of Australia in
Minister for Immigration and Multicultural Affairg Ibrahim[2000] HCA 55:

“It has long been recognised that, according totornary
international law, the right of asylum is a riglitSiates, not of
the individual; no individual, including those seek asylum,
may assert a right to enter the territory of a&stdtwhich that
individual is not a national”

Similarly, in the UK recent authority at the highdsvel establishes that the

recognition of refugee status under the Geneva @uion was not before 2006 based
on formal incorporation of the Convention (as hasrbdone for example with the
Human Rights Convention). The authorities wereaeed recently by Burnton LJ in

this court inEN(Serbia) v Secretary of Stg@009] EWCA Civ 630 para 52-60. He

concluded:

“I fully accept that the Convention has been incogbed into
our law for some purposes. It defines a claim &yam under
our law. It has been given a status superior tdrtimaigration
Rules, but they are not law of the status of austey
instrument but something rather less...

So far as the Convention as a whole is concernadiafent
has legislated in section 2 of the Asylum and Inratign Act
1993, but it did not do so in terms that would gitres
Convention the force of statute for all purposes....”

Burnton LJ accepts that the recognition of refuggatus under the Geneva
Convention carried with it guarantees of econommd aocial rights. For example,
Chapter II of the Convention, requires contractstgtes to accord to refugees the
same treatment as foreign nationals “as regardsighé to engage in wage-earning
employment” (art 17); chapter IV makes similar psoon for housing, public
education, and social security. However, thesesighd no greater status in law than
the right to claim refugee status itself.
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Mr Bedford submits that the Qualification Directiveas made a radical change.
Refugee status and subsidiary protection have neeorbe part of EU law, and
therefore of domestic law. Article 13 provides iamdatory terms that member states
“shall grant refugee status” to someone who quealifis a refugee under the preceding
chapters. Furthermore such protection is not saehcerned with the right to stay in
this country. Determination of refugee status, hlensits, is decisive of personal and
economic rights. Thus article 26 requires membatest to authorise recognised
refugees “to engage in employed or self-employeivides” subject to the rules
generally applying; article 28 requires them “toseme” that they receive “the
necessary social assistance as provided to natiorial

Discussion

56.

57.

Mr Bedford’s argument raises a novel and importamstion of principle, as Sullivan
LJ recognised when granting permission in this ¢gx@09] EWCA Civ 1409; citing
comments to similar effect by Longmore LJHK (Iran) v Secretary of Staf@008]
EWCA 504). To answer it, it is necessary to exanmuith some care the Strasbourg
case-law, both before and since the Qualificatioineddve, to understand the
principles behind théMaaouia doctrine, and to see how, if at all, they have been
affected by the change in EU law.

For a review of the earlier case-law | can refeatgfully to a decision of the
Immigration Appeal Tribunal, presided over by QmiliJ MNM v Secretary of State
[2000] UKIAT 00005), handed down shortly after tB@and Chamber decision in
Maaouia Having set out the relevant part of article 6{tig tribunal said:

“10... The key phrase for our purposes is ‘in theedatnation

of his civil rights and obligations’. This expressi means
something different to a continental as opposedntd=nglish
lawyer. The jurisprudence of the European Court and
Commission has approached the application of Articbn the
basis that the word ‘civil' incorporates the digiion between
private and public law. Thus idppal v U.K (1979) 3 EHRR
391 the Commission concluded that decisions to rdepere of

an administrative order, were made in the exemigbscretion

by immigration authorities and so were not covdrgdirticle
6(1). InP v U.K (1987) 54 D.R. 211, the Commission stated
that it had ‘constantly held that the procedurelofeed by
public authorities to determine whether an aliemudth be
allowed to stay in a country or should be expeled of a
discretionary administrative nature, and do notoine the
determination of civil rights within the meaning @frticle
6(1)".

11. The reference to discretion as a reason for rnbe-
application of Article 6(1) seems to us a littlerious. It is
because it is an administrative act and so anytgifgund in
public law that the Article does not apply. In asyl cases,
discretion is not a relevant consideration. If ttlaim falls
within the Geneva Convention, asylum must be gchnBut
the Commission has more recently revisited theeisshdams



& Benn v U.K.(11.1.97). One of the arguments raised in that
case was that Article 8A(1) of the EC Treaty corddron
European citizens and so on the applicant Adamghd to
work and reside within the territory of member statThus
there was no question of exercising discretion. The
Commission stated (Transcript p 8):

‘While it appears subject to argument in the Erdgourt as

to whether this provision (sc: Article 8A(1)) isall@ratory or
confers directly applicable rights in domestic latine
Commission in any event is of the opinion that aight
involved is of a public law nature, having regaal the
origin and general nature of the provision, whiabkk the
personal, economic or individual aspects which are
characteristic to the private law options ...... nSexuently,
the matter falls outside the scope of the concéptiail
rights and obligations'.’

Accordingly, the application on this ground was ldesd
inadmissible.

This approach has been raised before the Courté@ciaion on
admissibility, J.E.D. v U.K.(2.2.99). This was an asylum case
and the application was based on the lack of aogegrappeal
against a renewed application for asylum followitige
dismissal of the applicant's first claim. The Caodid not deal
with the question since it regarded judicial reviemhich the
applicant could and did take, as an adequate reniadyin a
more recent decisioMlaaouia v Francg22.3.2000) the Court
has decided that the issue should be argued béferd-ull
Court.

The full Court has now determined the issue in@siten dated

5 October 2000... The Court has upheld the existing
jurisprudence and decided that the distinction betwpublic
and private law rights reflected by the use of wWard ‘civil'
means that administrative decisions concerningyeintio or
removal from a state are not within Article 6(1)...

The Strasbourg jurisprudence thus establishestlieatorrect
approach is to distinguish between private lawtdgtvhich are
covered by Article 6(1), and public law rights, wiiare not.
There may be some overlap so that, for exampléalssecurity
issues are within Article 6(1): se®alesi v Italy(1993) 26
EHRR 187. Other decisions suggest that where tinanebe a
pecuniary benefit involved or the deprivation oeyention of
economic use of property (e.g. planning laws), deti6 will

apply. Mr. Williams pointed out that decisions iglation to
immigration may affect the right to work or to ointdbenefit
and so have, at least indirectly, a pecuniary ihpac
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| agree that a criterion based on the “discretipnadministrative nature” of a
decision, as suggested in the first case, is ramtilseapplicable to claims to asylum.
Furthermore, the distinction between private law pablic law rights, as noted in the
last paragraph, has become increasingly blurrdatén cases, as is apparent from the
judgment of Lady Hale quoted above. However, tlileutral, rightly in my view,
identified a consistent line of authority culmimagiin the Grand Chamber decision in
Maaouig which has been treated as applying to refugeessta

The judgments iMaaouiaitself show some differences at least of emphasisnag
members of the court. The case was not about refstgtus, but concerned an
exclusion order following conviction for a criminaffence. The majority judgment
dealt with the issue shortly:

“35 The Court has not previously examined the issti¢he
applicability of Article 6 8 1 to procedures foretlexpulsion of
aliens. The Commission has been called upon to @o s
however, and has consistently expressed the opithanthe
decision whether or not to authorise an alien @y sh a
country of which he is not a national does not itraay
determination of his civil rights or obligations @f any
criminal charge against him within the meaning ofide 6 8 1

of the Convention...”

The court confirmed the Commission’s position, irgyin particular on the inference
to be drawn from Protocol No 7, adopted in 1984 jctwvhcontained procedural
guarantees applicable to the expulsion of aliens:

“37 The Court therefore considers that by adopAnticle 1 of
Protocol No. 7 containing guarantees specificathpaerning
proceedings for the expulsion of aliens the Statkesrly
intimated their intention not to include such pred&gs within
the scope of Article 6 § 1 of the Convention”

In a concurring judgment, Sir Nicholas Bratza espesl the matter rather differently,
in terms which echoed the emphasis on discretidhdrearlier case-law:

“In general, | can agree that proceedings whichluskeely
concern decisions of administrative authoritiesdfuse leave
to an alien to enter, to impose conditions on &na leave to
stay or to deport or expel an alien, do not invole
determination of the “civil rights and obligationsf the alien.
In this regard, | see no reason to depart fronctnestant case-
law of the Commission that, because thfe substantial
discretionary and public-order elemenh such decisions,
proceedings relating to them are not to be seatetssmining
the civil rights of the person concerned, evermdéytinevitably
but incidentally have major repercussions on hisape and
family life, prospects of employment, financial gms and the
like....” (para O-112, emphasis added)
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It is noteworthy, in the context of Mr Bedford’sgament, that he did not regard
personal and economic implications as determinative

As is apparent from those referenddgsaouiaitself did not deal directly with claims
to refugee status. However, as the judge notethag accepted by the court as
confirming the previous case-law on that issue.oAdgnificant, in my view, is a
much more recent admissibility decisidN, v Swederpplication no 1334/09, 1%
September 2009 (decided since Cranston J's judgmEmit concerned a complaint
under Article 6 that an asylum seeker had not theamd before the migration courts.
The Court “noted” (citindMaaouig that Article 6 —

“... does not apply to asylum proceedings as theyndb
concern the determination of either civil rightdlasbligations
or of any criminal charge.”

It is true that there was no reference in the juelginto any argument based on the
Qualification Directive. But it would be surprisinfat least some members of the
court would not have had it in mind, and referredttif they thought it relevant.
However, it is important to remember that the scagethe Human Rights
Convention, and the jurisdiction of the Strasbocogrt, extend to countries outside
the scope of EU law, including the Directive. Werdid have much information about
the treatment of such issues in other countriesvitcch the Convention applies.
However, it would be surprising if the “autonomous®aning of an expression in
Convention law were to be materially affected bywraws which did not extend to
all the areas covered by the Convention itselfotimer words, applying th&onig
approach (see above) in this wider context, anfitgpat substance rather than legal
form, it has not been shown that 2006 brought aboutsignificant change in the area
to which the Convention applies, taken as a whadeypposed to the area to which the
Qualification Directive applies.

In any event, against the background of this comsidine of Strasbourg authority, |
do not think it would be appropriate for a domestiurt, even at Court of Appeal
level, to develop a distinct jurisprudence.

In R (Al-Skeini) v Secretary of State for Defe[2@08] 1 AC 153, Lord Brown cited
Lord Bingham’s comments iR (Ullah) v Special Adjudicatd2004] 2 AC 323, 350
(para 20), as to the proper approach to domestigdscto the Strasbourg court, when
he said:

"The duty of national courts is to keep pace wiih Strasbourg
jurisprudence as it evolves over time: no more,dautainly no
less.”

Lord Brown commented:

“I would respectfully suggest that last sentencelad¢as well
have ended: ‘no less, but certainly no more.” Theems to
me, indeed, a greater danger in the national cmnstruing the
Convention too generously in favour of an applicdrdn in
construing it too narrowly. In the former event thestake will
necessarily stand: the member state cannot itselfta



Strasbourg to have it corrected; in the latter gvlowever,
where Convention rights have been denied by tooonaa
construction, the aggrieved individual can have deeision
corrected in Strasbourg....” (paras 105-6)

66. In my view, we should follow this guidance in a €eagich as the present, where a
departure from the established jurisprudence woalde wide-ranging implications,
not confined to this country.

Conclusions

67. For these reasons, | consider that even if it whavn that the delay by the Secretary
of State in handling the case caused or aggravasechental condition, there would
be no liability in damages under either EU or Caomnin law. | would therefore
dismiss the appeal and uphold the judgment.

Lady Justice Smith:

68. | have read the judgments of Sedley and Carnwaih ILdgree that, for the reasons
given by Carnwath LJ, the appeal must be dismissed.

69. Sedley LJ agrees with that result with reluctantshare his reluctance to hold that,
for the reasons he gives, on the present statbeotaw, an asylum seeker whose
application is subject to unlawful delay and whdfens provable loss as a result
should have no financial remedy. However, on thdiqular facts of this case, my
reluctance is tempered by my strong suspicion ttiete is no provable loss in this
case. For the reasons given by Carnwath LJ, théecbon that the delay had
prevented K from presenting his asylum claim duregwindow of lucidity is
unsustainable. His claim that the delay had exatedohis mental illness could not,
on the evidence presently available, be descrilsedf®lly unsustainable. But the
medical evidence in support is very slender and pgms®s no more than the
suggestion that the delay might have made matterseny In my view, it is highly
likely that if and when that medical evidence wsubject to scrutiny and the correct
standard of proof applied, it would be held tha telay had not, on the balance of
probabilities, had any effect on K’s condition.

Lord Justice Sedley:

70. | agree that we have to dismiss this appeal, lolat $0 with considerable reluctance.
Mr Bedford has advanced a formidable argument dhiatle 13 of the Qualification
Directive has introduced into EU law, and hence the law of all EU member states,
an affirmative right to asylum. The obligation whithe article spells out may be a
public law duty, but it is an obligation which aehly generates a correlative
individual right. In the domestic law of the Unité&dngdom and, | suspect, in civil
law systems likewise, it is not easy to see howhsacright, if it exists, can be
anything but a civil right.

71. The Strasbourg court has made it clear that theesgmn “civil rights” has an
autonomous meaning in article 6 of the Convention.Maaouia v France as
Carnwath LJ has shown by citation, this was heldubproceedings for the removal
of unauthorised aliens outside the protection efdlticle; but that does not answer
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the present issue. What appears to place the prekes of case equally outside
article 6 is the assumption (I use the word adWsefbr the proposition is not
reasoned out) ikskilainen v Finlana&ndIN v Swedeithat the effect oMaaouiais to
assimilate asylum claims to deportation and rempx@teedings.

Even if this were the effect dflaaouia it would require reconsideration in the light
of the Qualification Directive, something which tBé&rasbourg court has so far not
apparently been invited to do. What it has donend this is another string to Mr

Bedford’s bow - is demonstrate, for example intrefato social security rights, that

the autonomous meaning of civil rights has no \ear boundary.

So long as, in the UK’s dualist constitution, asylwas no more than a treaty
obligation, no right at all could be said to exiSb long as its application was an
administrative function, its grant could be categgat as discretionary; though with
the introduction of a judicial appeal system thisHhong since ceased to be a
sufficient description. But it remained at leasjuable that, while there might be a
procedural right to a fair hearing, there was siill substantive right to asylum. It is
distinctly possible that the Qualification Direaitnas changed all that.

Can we then take the step ourselves? If Strasbpuigprudence were formally
binding we would be prohibited from doing so; but @bligation under s.2(1) of the
Human Rights Act is to do no more than take théspuudence into account in
reaching our own decisions. We have been told, kiewédy the House of Lords that
this does not ordinarily make it appropriate to aterom the ECtHR’s rulings, and
Lord Bingham’s admonition itJllah, cited by Carnwath LJ, has constituted a strong
(and to some commentators surprising) imperatitecmaove ahead of Strasbourg’s
jurisprudence.

While, therefore, | agree that Mr Bedford’s argumen Dublin Il is misconceived
(so misconceived, in fact, as to risk weakeninggued argument), his argument on
the Qualification Directive seems to me a powediogé which is capable of changing
the decided or assumed relationship of article 6asylum claims. But, with
reluctance, | agree with Carnwath LJ that the stepot one which this court can
properly take. We are required to continue to teesgtum claims as outside the scope
of the civil rights protected by article 6.

If we (or another court) were to accept the argunaend to find a breach of article 6,
the harmful effect of the Home Office’s inexcusatiday on the claimant’'s mental
health might well sound in damages; but on the nadividence which Carnwath LJ
has analysed in detail, as well as because ofattiedf satisfactory evidence that an
appeal in 2006 would have succeeded, | do not denghat the failure to secure
asylum can form part of the claimant’s recoverabés.



