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LORD JUSTICE ELIAS:

1.

This is an appeal against the decision of the Asy& Immigration Tribunal, in
which it upheld the decision of the Secretary ddt&tdated 4 July 2001 that the
appellant should be refused asylum. There is &nremely lengthy history to this case
and the decision under challenge is the third eaesnasn which the AIT (or its
predecessor the IAT) has had to consider the apyicase.

The background.

The Appellant is an Ethiopian of Eritrean origiBoth her parents were Eritrean but
she was born in Ethiopia and had always lived thet¢er main language was
Ambharic. She arrived in the United Kingdom almast years ago on 24 March 1999
from Addis Ababa. She said she was married to @&neBn national and that he, his
in-laws and her son had all been sent back todaritry the Ethiopian Government.
This was in the period 1998-2000 when many persbisitrean origin were forcibly
deported there by the Ethiopian authorities follagvihe breakaway of Eritrea from
Ethiopia. She only avoided being sent with thermmabee she was in Dire Dawa
giving birth. Neighbours told her that the autkties were looking for her. She was in
fear of being sent to Eritrea and escaped fromoltaivia Kenya with the help of an
agent. She gave him her passport which she ackdgetl was a valid Ethiopian
passport in her name.

She appealed the Secretary of State’s refusalaiat gper refugee status. At that stage
the intention of the Secretary of State was torretbhe appellant to Eritrea. Indeed,
the assumption of the adjudicator hearing the &pgieal was that the appellant was
an Eritrean national. He concluded that she wouoldsaffer any risk of persecution
were she to be returned to Eritrea.

She sought leave to appeal to the Immigration Appeaunal. The vice-president
noted that she appeared to have no link with Ejteave that her parents were of
Eritrean origin, and granted permission to app€aé IAT upheld the appeal in June
2002 on the grounds that the adjudicator had beslednas to her nationality. The
real issue was whether she could establish a wetided fear of persecution were
she to be returned to Ethiopia, the country of Wisle appeared to be a national.

There was a fresh hearing on 9 October 2002. The atgudicator, Mrs Woolley,
found essentially the same facts. There was stiine confusion about her
nationality, which the adjudicator accepted couldavéh been a genuine
misunderstanding, but the appellant was claimindpéoEthiopian. However, the
appeal was unsuccessful because the adjudicaterdened that the appellant had a
right to become a national of Eritrea by virtuehef parents’ Eritrean origin, and that
she would not be persecuted if she were to retugret The adjudicator also found
that the appellant had maintained her Ethiopiaionality and would not face a risk
of persecution if returned to Ethiopia.

Permission to appeal was again given. The onlymoon which leave was given
was whether she could be expected to look to titeeBn authorities for protection,
and whether she would be at risk there. The matiene before the AIT for the
second time on 9 August 2004. It was heard with oileer cases and became a
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‘country guidance’ casévlA & Others [2004] UKIAT 00324. The Tribunal described
one of the issues before them in the following &rm

“Whether nationals or former nationals of Ethiopiace
persecution as a result of their ethnicity arisiram a risk of
discriminatory withdrawal of their nationality aral risk of
deportation to Eritrea.”

It was alleged that Ethiopians of Eritrean desdawced the withdrawal of their
Ethiopian nationality, contrary to the Ethiopiamsttution, and would in effect be
treated as registered aliens. This in itself,asvgubmitted, amounted to persecution
within the meaning of Article 1(A)(2) of the Conuwan relating to the Status of
Refugees.

The Tribunal did not accept that all EthiopiansEoftrean origin were at risk of
having their nationality withdrawn. However, thegcapted that in reality if an
Ethiopian was deprived of his nationality that mesll lead to treatment which could
properly be categorised as persecution, and thakdwo turn confer a right to refugee
status. Reliance was placed on the judgment of Hikdgo LJ in Adan, Nooh,
Lazarevic and Radivojevic v Secretary of Sate for the Home Department [1997] 1
WLR 1107, 1126 (hereafter referred toLagarevic, as it was below) where he said
this:

“If a state arbitrarily excludes one of its citizgnthereby
cutting him off from enjoyment of all those bengféand rights
enjoyed by citizens and duties owed by a statdstaitizens,
there is in my view no difficulty in accepting th&tich conduct
can amount to persecution. Such a person may progayy
both that heas being persecuted and that lears (continued)
persecution in the future.” (emphasis in original).

The AIT focused on the word “can” in particular ahdld that this indicated that
withdrawal of nationality did not necessarily ambtm persecution. In short, it was
not the deprivation of citizenship itself but it®nsequences which have to be
considered. They could be of such gravity as talpeiperson at risk of persecution.

The Tribunal also found that if someone seekinduasyhad the right to apply for
nationality from a country which would provide sdfarbour, then they would be
obliged to apply for it. They could not defeat ghivisions of the Convention by
their own inaction. Support for this principle wimind in a decision of the Outer
House of the Court of Session Bnadshaw [1994] Imm AR 359 and an earlier AIT
decision inYL (Nationality-Statel essness-Eritrea-Ethiopia) Eritrea CG [2003] UK
IAT 00016 which followed it. In this case the AIEId that the appellant could look
to the Eritrean authorities for protection and tisae would not be at risk of
persecution if returned there. However, the SegretaState had indicated during the
course of the hearing that he was cancelling thevwal directions for Eritrea and was
intending to make any future directions to EthiopiBhe adjudicator had found that
she was not at risk there, and the Tribunal comadutiat that was a conclusion open



11.

12.

13.

14.

15.

to her (although it was not strictly an issue ie #ppeal.). The AIT dismissed the
appeal.

The appellant sought leave to appeal to the CduAppeal and that was granted.
The Court of Appeal remitted the matter so that &K@ should consider the
appellant’'s asylum and human rights appeals onlythen basis of the proposed
removal to Ethiopia.

So the matter was considered by the AIT a thircktithis that decision which is now
the subject of this appeal.

The analysis of the Tribunal is very detailed slihot necessary to explore that detail
because much of the judgment concerns matters mgetoin issue between the
parties. The appellant was contending that sheldvbe persecuted if returned to
Ethiopia, that persecution taking the form of tiemidl of her nationality.

The Tribunal summarised its approach to the issoeparagraphs 80-86 of its
decision. It noted that the arguments had drawhaap contrast between de jure and
de facto nationality, and stated that it saw onliinated value in the distinction.
However. it considered that the concepts were ligeftases like this where the issue
was whether the alleged persecution results fransthte’s attitude to nationality.

The Tribunal envisaged two stages. The first goastt least in any case of disputed
nationality, is to determine whether a person isleajure national of the state
concerned. If he is, then the second stage isgega That was described in the
following terms in paragraphs 85 and 86:

“The Defacto Nationality Issue (Stage 2)

85. If it is concluded that the person is a de pm@onal of the
country concerned then the next question to beidered is
the purely factual question, i.e. “Is it reasonalitely that the
authorities of the state concerned will accept pherson
concerned if returned as one of its own nationaléys is the
hypothetical approach, which focuses exclusively i
person’s position upon return. That this approaak approved
by the Court of Appeal can be seen from paragrdpbf EB in
the judgment of Longmore LJ.

86. At the outset we consider that if the persom ide jure
national, there is a presumption that the countrycerned will
afford him the same treatment as any other nati¢dradlowing

on from this, it may also be presumed that thegrec®ncerned
will have obtained travel documentation to enablent to be
returned. If it transpires that they cannot in fabtain such
documentation, then they will not be returned dretdfore no
refoulement issues will arise in any event. Disputencerning
such matters may arise on judicial review (in tbatext of the
enforcement of removal directions) or under asylsmpport
legislation relating to whether a person has taleasonable
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steps to obtain travel documentation, but theynatenormally
part of the jurisdiction of this Tribunal...”

Following this approach, the Tribunal first conselk whether the appellant was
legally a national of Ethiopia. Curiously, notwitasding the history of this case,
there was still apparently some dispute about fHag. Tribunal observed that it had
become common ground during the hearing that sise wa

They then went to the second stage and posed Wwhgttermed the “hypothetical
guestion” - which was in fact the term used by Looge LJ inEB at paragraph 71 -
namely whether the appellant would suffer perseauitbr a Convention reason if she
were to be returned. Again, it became clear dutiegcourse of the hearing that the
appellant was not contending that she would novesyfersecution if the Ethiopian
authorities were prepared to allow her to retutme Sccepted - and Mr Drabble QC.
her counsel, accepts that it can fairly be desdrdmea concession - that if they would
provide the documentation to enable her to retilmere was no reason to believe that
she would now be treated improperly once in EtldopVhatever justification she
might have had for believing that she would bérdhted in Ethiopia, her fears would
be allayed if the authorities now allowed her ttume. However, her case was that
the Ethiopian authorities would refuse her the wate documents which would
enable her to return to Ethiopia precisely becaunsy were not prepared to give
effect to her rights as a national of Ethiopia. Tieatment she had received when in
Ethiopia, and the refusal to provide her with tequisite documents to enable her to
return, were all of a piece. Although she was de ainational of Ethiopia, she would
not in practice be afforded the rights of a natipaad one way in which that denial of
nationality would be made manifest was by denyiagthe right to return.

In view of the concession, it might have been thmufat the essential issue was
whether the claimant would be permitted to returmat. Nevertheless, the Tribunal
considered the evidence relevant to what they terthe hypothetical question,
namely whether the appellant would be at risk a@eution if returned to Ethiopia.
In this connection they relied upon the decisiontlaé court inEB (Ethiopia) v
Secretary of Sate for the Home Department [2007] EWCA Civ 809; [2008] 3 WLR
1188 in support of the proposition that the demilnationality would constitute
persecution.

EB was in some respects similar to the facts hetkoadh there were also material
differences. As in this case, the applicant wag#uopian national of Eritrean origin
who claimed asylum on the basis that she was l@ngd her rights as a national of
Ethiopia. The AIT rejected much of her evidencat tthe had been targeted and ill
treated, but did accept that all the documentsssecg for her to obtain a passport
had been wrongfully taken from her by the authesiti There was also evidence that
she was being denied the right to return by theogtan authorities. She had twice
visited the embassy and been refused a passpauideof the lack of documentation.
She submitted that the refusal to permit her torrein itself amounted to persecution;
it did not merely give rise to it. She was dentbd basic rights which go with
nationality. In support of this proposition, rele was placed upon the dictum of
Hutchison LJ in thd.azarevic case, reproduced above. Both counsel appear ® hav
argued the case on the basis that denial of nditypmaight constitute persecution,
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depending on the circumstances. This involvedsitamgLazarevic as the AIT had
in MA. Lord Justice Pill clearly adopted that approach alogkerved (para 54):

“I am not prepared to hold that a deprivation ofiorality,
whether de facto or de jure, in itself necessagilyes rise to
refugee status.”

He would have remitted the case to a fresh tribbeahuse he did not think that the
AIT in that case had properly addressed the questibether, on the facts, the
consequences of the denial of nationality did Hheg effect.

Longmore LJ disagreed with Pill LJ as to the resfilthat case. He agreed with a
concession of the Secretary of State that theraritdeprivation of citizenship in
practice did “prima facie” constitute persecutiand that the removal of documents
was sufficiently analogous to that situation asdastitute persecution also (para 70).
However, he expressly held that the AITNA had wrongly construed the effect of
Hutchison LJ’s dictum irLazarevic and that it was not necessary to focus on the
consequences of deprivation of nationality. Theuagption appears to be that he
considered that denial of nationality would, withooore, constitute persecution. On
the facts found by the AIT in that case he thought there was only one sensible
answer to the question whether asylum should bategia namely that it should.
Jacob LJ agreed with Longmore LJ and also held #testent evidence to the contrary,
someone who is deprived of nationality will suff@rsecution. Interestingly, none of
the judges appears to have placed significanceherfact that the appellant in that
case was being prevented from returning to Ethjoglilnough it was a point which
was strongly relied upon by the appellant.

The AIT in this case recognised that there wasstndition between the instant case
andEB, namely that there was evidenceBRB that documents had been removed by
the authorities. That was not so here; the appeiad been able to leave under her
own passport.

The Tribunal considered extensive evidence comugrihe treatment of Ethiopians
of Eritrean origin, including the opinions of a niien of experts relied upon by the
appellant. Having done so, the AIT concluded ihatas “reasonably likely” that
Ethiopia would treat the appellant as one of its1ovationals if she were to return.
They considered that this finding disposed of thpeal. Perhaps influenced by the
approach irEB, they did not consider it necessary in order tmie the case to have
regard to the likely attitude of the Ethiopian aarthes with respect to the appellant’s
return to Ethiopia.

However, notwithstanding that on the Tribunal’'s oamalysis it was not relevant to
consider that issue, they in fact chose to do deyTdescribed their views with
respect to this matter, which they considered utioerheading “The issue of travel
documentation”, as being “strictly obiter.”

Their analysis of this issue was as follows. Isva&cepted that the appellant did not
have any documents. Had she been in possessi@toi@ntary evidence supporting
her nationality, she could have been issued wHum@pean Union letter which would

have enabled her to return to Ethiopia. Howevethaut such documentation she had
to go to the Ethiopian embassy to obtain the traleeluments. The Tribunal heard
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extensive evidence, including expert evidence, loa attitude of the Ethiopian

embassy to requests for travel documents from Ridis of Eritrean ethnicity. They

concluded that she would be likely to be issuedh wihergency travel documentation
were she to take make that application.

The Tribunal recorded in its decision some of tteps which had been taken to
determine directly from the Ethiopian embassy wtsaattitude to her application to
return would be. At a directions’ hearing the Tnll itself requested the Secretary
of State to pose certain questions to the Ethioprabassy to assist it in determining
the case. We were informed by counsel that shesdithut received no response,
although that is not a matter referred to in theisien itself. The Tribunal also noted
that the appellant herself went to the embassytdldt them she was of Eritrean
nationality. Not surprisingly, she apparently dit get beyond reception

The grounds of appeal.

There were extensive and somewhat discursive geowidappeal lodged. Lord

Justice Sedley provisionally gave permission orepam a single point, namely that
the AIT may have erected a false distinction betwae facto and de jure nationality.
He did, however, permit the Secretary of Statefdplyain writing to set aside the

grant of permission “on knock out grounds only”.atl,s what the Secretary of State
did, and Sedley LJ sent the matter to a full heatio determine first whether

permission should be granted and if so, to detegrtiie appeal.

In fact, some of the arguments developed in thessoaf oral submission bore little,
if any, relation to the grounds permitted by Sedldy However, we decided that we
should hear them all, particularly given the natofeéhe case, and Ms Giovannetti,
counsel for the Secretary of State, did not olithis course.

Mr Drabble submits that the fundamental approackhefTribunal, as identified in
paragraphs 85-86 set out above, was misconceiveeteTwere numerous errors of
law which, both independently and cumulatively,dered the decision unsafe. The
claim should be remitted for a fresh hearing.

First - and this reflects the ground on which pesian was given - he says that the
Tribunal created a false distinction betwekmnjure andde facto nationality. It was
confusing and unnecessary for the Tribunal to takeapproach.

A second and related ground is that there wasyreaant no justification for making
what the AIT described as a “presumption” that someewith de jure nationality
would be treated properly and in accordance withdri her rights as a citizen. It
would place an unfair burden on the asylum seekdrate to prove a negative and
establish that he or she would not be treatedarsgime way as other nationals.

Third, he says that the formulation of the secotabes question, namely “Is it
reasonably likely that the authorities of the stedmcerned will accept an asylum
seeker as a national?” alters the standard of pvbath should apply in asylum cases.
The question ought to be, in the context of thisecavhether the asylum seeker can
satisfy the Tribunal that he has a reasonable hppston that the authorities
concerned willnot accept him or her as a national (on the assumphianto deny
nationality constitutes persecution.) It is noteffer it is reasonably likely that they
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will. This was not a question of an isolated nasstient by a tribunal which had in
substance applied the right test. It informedtmle of the AIT’s reasoning. The
Tribunal’'s conclusion that the appellant would betat risk in Ethiopia was cast in
terms that it was “reasonably likely” that she wbile afforded the full rights of a
national.

Fourth, the AIT was wrong to treat the questiorreifirn as irrelevant to the issue
they had to decide. It was at the very heart efdatermination they had to make,
which was to decide the appellant’s refugee sta¥(et.the Tribunal dealt with it only
by obiter remarks at the end of their judgmentrtit@rmore, even with respect to that
issue, they again applied the wrong test for theldr of proof, concluding again that
it was “reasonably likely” that the relevant docurtaion would be granted. They
ought to have asked whether there was a realhr&kthey would not.

Mr Drabble submits that, followindB, the refusal of the state to provide travel
documentation to allow the appellant to return waifl itself constitute an act of
persecution, as well as supporting her contentleat she would in practice be
deprived of her rights as a national on returne sdbmits that the effect &B is that
the deprivation of nationality of itself necessardamounts to persecution. The
Tribunal could not simply dismiss the issue of retas immaterial by concluding that
in any event, even if travel documents were not enadailable by the Ethiopian
authorities, then no issue of refoulement wouldari It is true that the appellant
would not then suffer any persecution in Ethiopszlf simply because she could not
get there, but the AIT had to determine her refugtatus. The effect of the AIT’s
approach was that it was seeking to decide whdtmerappellant was at risk of
persecution resulting from the denial of her naliy by focusing on part only of the
potentially relevant evidence.

Ms Giovannetti conceded that the AIT decision dideed display some of the errors
identified by Mr Drabble. However, she submittedtttvhen considered as a whole, it
was plain that the AIT had reached conclusionsheressential questions which were
sustainable on the evidence, and which justifieddtnclusion that asylum should be
refused.

She rejected the contention that the distinctiawd betweerde jure andde facto
nationality was of itself an error of law. She genh out that it simply reflected
language which had been used by this court in éise ofEB. She also submitted that
it was perfectly appropriate for the Tribunal tarsfrom the assumption that persons
with de jure nationality would be treated properly by the stated therefore it was
not unjust for the court to assume in the normay Waat they would receive the
appropriate travel documents to return to their @@ountry.

By employing these terms, the Tribunal was not sggto suggest that there was any
presumption in law or anything of that nature. &iey were doing was identifying
that the burden was on the applicant to establislelafounded fear of persecution.
Once the relevarde jure nationality was established, it was for the agrelto show
that she was at risk of persecution if returneitttiopia. Where the appellant’s case
was that the persecution involved deprivation diomality, it was for her to show
that there was a real risk that this would occtihis did not involve requiring the
appellant to prove a negative, as Mr Drabble sulenhit It merely required her to
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show that there was a real risk that she wouldideichinated against in the way she
alleged, and that was entirely in line with thepgeoapproach to asylum cases.

Ms Giovannetti did, however, accept that the Tmdduhad, in its formulation of the

principles in paragraph 85, placed too high a stesh@f proof on the appellant. She
agreed that the test must be whether there waal aisk that the appellant would be
denied her right to nationality; it was not whetliegre was a real likelihood that the
state would deprive her of it. This meant that Mi&'s analysis that the appellant
would not face persecution if returned was defectitHowever, she said that this did
not matter in this case given the concession fithkeiappellant were now allowed to
return, she would not suffer persecution.

The Secretary of State also accepted, as the appéthd contended, that the question
whether the appellant would be allowed to returiktioiopia was a central issue for
the Tribunal to determine. It was an error of lawthe AIT to treat this as irrelevant
to the question of the appellant’s refugee stdhgeed, in view of the concession, she
accepted that it was really the only material goaest However, Ms Giovannetti
submitted that although the Tribunal had treatedl igsue as though it were merely an
addendum to the main judgment, nevertheless thelydealt with it clearly and
cogently after a careful assessment of all the madtevidence, and it was plain what
their decision would have been had they treatedstthey should, as being an
essential building block of their decision.

Accordingly, since it is well-established that thmurt will only remit a matter to the
AIT if there is a realistic prospect that the demsmight be different (see e v
Secretary of Sate for the Home Department [2004] 1 WLR 1182 per Laws LJ, paras
25-26) there would be no purpose in remitting tiase. The error was not a material
one, given the clear and unequivocal findings cf fay the Tribunal. Although Mr
Drabble had sought to float the possibility tha fimding on this point was irrational
and against the weight of evidence, that was notatter raised in the appeal and
there was a clear finding by the Tribunal, aftecameful analysis of the evidence,
which the court should loyally accept.

Furthermore, Ms Giovannetti submitted that whenlidgawith the question of
whether the authorities would permit the appeltanteturn, the Tribunal had adopted
a proper approach and had not misdirected thenselNee appellant had not been
able to show that she had had her application tornearbitrarily refused for a
Convention reason, and in those circumstances, Ttiteunal had to determine
whether she was from a class of persons - in #sg E&thiopians of Eritrean origin -
who were being systematically mistreated by beiegiet the right to return. This
required her to establish a consistent patternisfreatment (see the observations of
Laws LJ inHariri v Secretary of State for the Home Department [2003] EWCA Civ
807 para 8, followeth AA (Zimbabwe) v Secretary of State for the Home Department
[2007] EWCA Civ 149 per May LJ) and this the clamhavas unable to do. The AIT
was satisfied that someone in the appellant’s ositvould be likely to be issued
with emergency travel documentation to enable dieetiurn to Ethiopia.

Discussion and conclusions.

| would accept that the use of the conceptdegiure andde facto nationality did not
of itself involve any error of law, and indeed, lasave said, it was understandable
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that the Tribunal should approach the matter ia timy, since that is how this court
analysed matters in the factually similar cas&®f In so doing the AIT was simply,
in my view, adopting convenient shorthand desaiiDe jure nationality was what
the appellant was entitled to as a matter of l@efacto nationality was the status she
would actually be afforded by the Ethiopian stdteccept the submission of Ms
Giovannetti that the Tribunal was doing no morentBaying that if someone like the
appellant has de jure nationality, then the ondksbei on her to show that she would
be denied that status in a manner constitutingepatin on Convention grounds. In
my judgment, the language used by the AIT was nettimg, or intending to erect,
any fresh conceptual legal analysis

Having said that, | do not think that it is eitheecessary or desirable for these
concepts to be employed as they were. The issasyilum cases is always whether
the applicant has a well founded fear of persenutio return, and she will have that
well founded fear if there is a real risk that sVi# face persecution. In this case the
issue was perceived to be whether she would fazeitk of being denied her status
as a national, it being assumed that this wouldstiblished, constitute persecution to
the requisite standard. To have recourse to casmcep de jure and de facto
nationality is likely to obscure rather than taiiinate that question. Indeed, it may
have been the reason why this experienced bodyiedpfhe wrong test for the
standard of proof. That particular error in tuas, is conceded by the Secretary of
State, meant that the analysis of what the AlTecalihe “hypothetical question”,
namely how she would have been treated if retutadtthiopia, was wrong in law. |
consider below the relevance, if any, of that error

| also accept, as Ms Giovannetti concedes, thaflthminal should have dealt with
the question of Ethiopia’s attitude to return ad péits assessment whether there was
a real risk of persecution. It is true that théuinal will not generally be concerned
about the process of removal; it must determinduastatus without regard to that
issue, which is a matter for the Secretary of Sta&o the fact that it may, for
example, prove to be impossible in practice torreeomeone seeking asylum has no
relevance to the determination of their refugedusta But where the applicant
contends that the denial of the right to returrpast of the persecution itself, the
Tribunal must engage with that question.

The core of the case.

In view of the various admissions and the concessib became clear that the
principal area of dispute between the partiesiss th the Secretary of State entitled to
rely upon the “strictly obiter” findings which th&ribunal did make about the

prospects of the appellant being authorised tormeta Ethiopia? If so, did the

Tribunal apply the right test when determining thaestion?

As | have said, Ms Giovannetti submits that the 'Alfindings on the issue of return
are sufficiently safe to be relied upon, notwithslag that the AIT erred in treating
them as immaterial to its decision. Moreover, Thibunal’'s approach to the burden
of proof was appropriate in relation to this quasti

Mr Drabble counters that it would be wrong to alltvis part of the decision to save
what is otherwise a fundamentally erroneous legalysis. It cannot be said with
confidence that the AIT gave this aspect the saaneful consideration that it would
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to what it perceived to be the real meat of itsiglen. More importantly, even if it
had not been relegated as an issue in the wait thas, the AIT’s approach would in
any event have been defective. The Tribunal lockethe central issue of risk by
improperly compartmentalising the evidence. Thengtficonsidered the risk of
persecution if returned, and then the questionetdirn quite separately, and they
compounded the error by applying the wrong standéptoof throughout. Had they
looked at the issue in the round, applying the erogtandard of proof, then it is
obvious that they may have reached a differentitte#wccordingly, the appeal should
succeed on that basis and the matter remittedffesh consideration.

More specifically, Mr Drabble does not accept ttat AIT should adopt any different
test to the question whether the appellant wouldikety to be returned to Ethiopia
than it should to other aspects of its determimatio risk. The fact that the appellant
herself could remove, or possibly remove, the neespeculate on that question by
making an application to the authorities did nostify adopting any different
approach. The central issue is whether therereabrisk of persecution on return.
That is a single question which must be answered lgonsideration of all the
evidence. That evidence will necessarily includeatvteps have been taken by the
appellant herself to seek to obtain the necessavgltdocuments, and no doubt any
failure to try to secure the documents will be aamal - and potentially a highly
material - consideration for the Tribunal. But thet of real risk remains the same. It
is not legitimate to subdivide what is a singlauessnto a number of different issues
attracting different standards of proof.

| would accept that normally if a Tribunal adopke twrong legal approach with

respect to part of its decision, that error willeict all related aspects of the decision.
So if the AIT were correct to seek to determineifiseie of return by predicting what
the embassy would be likely to do, that would htvée assessed in the light of the
whole of the evidence, including the treatmenthef &ppellant in Ethiopia. It could

not be assessed independently of her own circuresanTo that extent | would agree
with Mr Drabble that the question of risk must lb®ked at in the round, and the
issues relating to it should not be compartmeradlis

However, this is a highly unusual case in whidbeitame apparent during the hearing
before the AIT that the outcome depended upon vehetie Ethiopian authorities
would allow the appellant to return to Ethiopiadd not accept the appellant’s
submission that the AIT simply had to determine tuestion to the usual standard of
proof. It is a question which can, at least irstb@se, be put to the test. There is no
reason why the appellant should not herself mafioenaal application to the embassy
to seek to obtain the relevant documents. If seeewefused, or she came up against
a brick wall and there was a failure to respondhi® request within a reasonable
period such that a refusal could properly be iaf@rithe issue would arise why she
had been refused. Again, reasons might be givethorefusal. Speculation by the
AIT about the embassy’s likely response, and rekaon expert evidence designed to
assist them to speculate in a more informed maaipeut that question, would not be
necessary.

In my judgment, where the essential issue befaeAlfi is whether someone will or
will not be returned, the Tribunal should in themal case require the applicant to
act bona fide and take all reasonably practicable steps to seektain the requisite
documents to enable her to return. There may bescaghere it would be
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unreasonable to require this, such as if disclostir@entity might put the applicant at
risk, or perhaps third parties, such as relatiieth® applicant who may be at risk in
the home state if it is known that the applicarg baimed asylum. That is not this
case, however. There is no reason why the appeataould not herself visit the
embassy to seek to obtain the relevant paperssethds | have said, she did so but
wrongly told the staff there that she was Eritrean.

| am satisfied that there is no injustice to thpallant in this approach: it does not put
her at risk. The real risk test is adopted in asyltases because of the difficulty of
predicting what will happen in the future in anathsountry, and because the
consequences of reaching the wrong decision wiénofbe so serious for the

applicant. That is not the case here. As Ms Gine#npointed out, there is no risk of

ill treatment if an application to the embassy &d@ from the United Kingdom, even

if it is refused.

Furthermore, this approach to the issue of retsirentirely consistent with the well-
established principle that, before an applicana&ylum can claim the protection of a
surrogate state, he or she must first take allsstefgecure protection from the home
state. That was the approach adopteradshaw, to which | have made reference. It
can be seen as an aspect of the duty placed gopéinaat to co-operate in the asylum
process. Paragraph 205 of the UNHCR handbook ssigrstates that an applicant
for asylum must, if necessary, make an effort tcpre additional evidence to assist
the decision makeBradshaw is an example of such a case. The issue was aheth
the applicant was stateless. Lord MacLean heldketre a person could be regarded
as stateless, she should make an application femship of the countries with
which she was most closely connected.

Any other approach leads, in my view, to absurdltes To vary an example given
by my Lord, Lord Justice Stanley Burnton in arguinéhe expert evidence might
show that three out of ten in the appellant's posiivere not allowed to return. If
that evidence were accepted it would plainly beughoto constitute a real risk that
the appellant would not be successful in seekingaisation to return. But it would
be strange if by the appellant’s wilful inactionestould prevent the Tribunal from
having the best evidence there is of the statétsi@e to her return. She could refuse
to put to the test whether she might be one oktwen who would be successful. It
would in my view be little short of absurd if sheuwd succeed in her claim by
requiring the court to speculate on a question kvistte was in a position actually to
have resolved.

It is clear that the Tribunal did not approach m&ttin this way. In the absence of
evidence as to how she would have been treatesghmaanade a proper application,
they sought to resolve the issue by consideringthgiesomeone in her position was
likely to be allowed to be returned or not. In atilog this approach they were
apparently approaching the matter in line with thémissions of the parties.
Nevertheless, for the reasons | have given, inudgment this means that they erred
in law. They ought not to have engaged on thisinyquithout first establishing that
the appellant had taken all reasonably practicabd@s to obtain authorisation to
return.

In the normal case, remittal in those circumstamweesld be appropriate. However,
we know what the position is with respect to hdort$ to obtain permission. She
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said in her witness statement that she had gorthetcembassy and asked for a
passport, but having told the staff there that slas Eritrean. That could not
constitute a bona fide attempt to obtain the nesgsauthorisation. In the light of this
evidence, which is the totality of the evidencetbis matter, | can see no basis on
which it would be open to the AIT to find that shad acted in good faith and taken
all reasonably practicable steps to obtain a passpéAccordingly, any remission
would be futile.

| would therefore dismiss the appeal.

| should add, however, that she would still nowabé& to make an application to the
embassy for the requisite papers, and if her agibic were refused, she could make
a fresh application for asylum on the basis ofrtbe/ evidence. Whether that would
succeed would depend on the reason for refusakespectfully agree with the
observations of Stanley Burnton LJ at [87] thathé reasons were that she did not
want to return, or the embassy was genuinely rnafieal that she could establish her
status or, | would add, that she had misled theaer ber nationality, then she would
not establish that she was being deprived of aghysirelating to nationality at all, let
alone for a Convention reason, and her claim wdaild However, absent any such
explanation or reason given, it would plainly beopgo the Tribunal to infer that the
reason for the refusal would be related to heréait origins, and would therefore
constitute a denial of her nationality for a Convam reason. Of course, if she were
permitted to return, it is conceded that she wdwdde no asylum claim based on a
well founded fear of persecution open to her.

Two miscellaneous matters.

There are two further matters which deserve mentibime first is that it may be said
with some force that what the appellant wishes ilse refused authorisation to return
to Ethiopia, and it is therefore fanciful to suggtsat denial of re-entry constitutes
any persecution at all. How can it be persecufienstate denies you the right to do
what you do not want to do? This is a deceptiatlsactive argument, but | think it is
wrong. The question is whether objectively thereaiseal risk of persecution on
return. If there is not, then of course her unwihess to return is not founded on any
fear of persecution and she falls outside Artiql&)@2) of the Convention. If there
is, and she is unable to return, she falls withi& terms of the Article even if she
would prefer not to return even if there were nohstisk. There must be numerous
cases where someone genuinely fears persecutidnisimwn country but is not
unhappy that that should be so if it means thatdre sustain a better standard of
living for himself and his family in England.

Second, an issue raised in this case was whatspheds the effect of the decision in
EB. Mr Drabble submitted that the judgments of thgamiy clearly establish that
someone deprived of his nationality for a Convantireason thereby necessarily
suffers persecution within the meaning of the Comiea. | accept that there are
passages which support that interpretation, althdbhgre are also indications to the
contrary (such as the reference in Longmore LJdgiuent to “prima facie”
persecution). In any event, for reasons given tanl8y Burnton LJ, with which |
entirely agree, | do not think that it is possitilestate as a universal proposition that
deprivation of nationality must be equated withseeution. Persecution is a matter
of fact, not law. Whether ill treatment amountgprsecution will depend upon what
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results from refusing to afford the full status afde jure national in the country
concerned. More significantly perhaps, | doubt thke a state would say in terms
that it was depriving someone of the benefits ahdp@ national. Rather it is likely to
take practical steps which treat someone less fabbuthan a person afforded the
full rights and benefits of nationality. That wdulbe discrimination, but
discrimination does not necessarily amount to mersen. That would be a matter of
fact in each case depending upon the nature anegelef the disadvantage suffered.
Generalised references to “deprival of nationalityifl often tend to obscure rather
than illuminate what is in issue.

In my judgment, however, the correctness or othevaif EB does not arise directly

in this case since if the appellant were able taldish that she has been arbitrarily
refused the right to return to Ethiopia for a Cami@n reason, that would in my view
amount to persecution. It would negate one ofntilest fundamental rights attached
to nationality, namely the right to live in the heroountry and all that goes with that.
Denial of that right of abode would necessarilyverd the applicant from exercising
a wide range of other rights - if not all - typigahttached to nationality, as well as
almost inevitably involving an interference withyaite and/or family life in breach of

Article 8 of the ECHR.

Lord Justice Stanley Burnton:
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There has been an unfortunate tendency in the faagydum to treat findings of fact
as decisions on points of law, and binding autlontsubsequent cases. This is such
a case: the decision of the Court of AppedtB(Ethiopia) was regarded as authority
for the proposition that the removal of a persarésionality by the authorities of his
or her home state &s a matter of law sufficiently serious ill treatment as to consgtut
persecution which, if done for reasons referreith tarticle 1(A)(2) of the Convention
relating to the Status of Refugees, entitles thatsgn to refugee status. This
understanding of the effect BB was, | think, largely responsible for the unneaegs
length of the Tribunal’'s determination and the ctarjties of its reasoning.

| am troubled by this proposition. What is the megnof persecution in Article
1(A)(2) is a question of law. It has been the scipd helpful exegisis, as by Laws LJ
in Amare [2005] EWCA Civ 1600, in a judgment with which tbéher members of
the Court agreed. Thus what ill treatment is capalblbeing persecutory is a question
of law. But whether ill treatment in a particularse constitutes persecution is a mixed
guestion of fact and law: it is the applicationté denotation of persecution to the
particular facts.

Before a court or tribunal in this country, issoé$oreign law are issues of fact. Thus
what are the rights conferred by nationality underforeign law, or, to put it
conversely, what are the rights of which a persodeprived by depriving her of that
nationality, are questions of fact. In most casglesre is a presumption that foreign
law is the same as English law, but that rule tsapplied inflexibly, and it would not
be appropriate to apply it where it is obvious tiat foreign law is not the same or is
unlikely to be the same as our law: Shaker v Al-Bedrawi [2002] EWCA Civ 1452,
[2003] Ch 350 at [64]. The present appeal is onghith the Appellant’s case is that
the foreign state, here Ethiopia, does not apglydtionality law in the way that we
do. If so, it seems to me to be inappropriate suaee that the foreign law is the same
as our law. Furthermore, the consequences of etgtedss may be affected by the law
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or practice of the state in question. In this cognindeed internationally, there are
many stateless persons. They may be entitled tk,wor access social security
benefits, and to own property. A laissez-passestber travel document may entitle
him to leave this country and to return. Theiatlifities are not serious. They are not
the subject of ill treatment.

It should be noted that a stateless person incthisitry is not as such a refugee: see
the decision of this Court iRevenko v Secretary of Sate for the Home Department
[2000] EWCA Civ 500. In that case the issue washe&words of Pill LJ at [1]:

“. ... whether a stateless person who is unablettorrgo the
country of his former habitual residence is, bysmaof those
facts alone, a refugee within the meaning of theé&119
Convention relating to the Status of Refugees ("ff#51
Convention"), as modified by the 1967 New York Bout
("the 1967 Protocol"). The Tribunal found, and 8exretary of
State for the Home Department ("the Secretary @lteSt
contends, that it is also necessary to establipheaent well-
founded fear of persecution for reasons of "raedigion,
nationality, membership of a particular social grau political
opinion" ("the Convention grounds").”

The Court of Appeal upheld the Secretary of Statestention and dismissed the
appeal against the Tribunal's decision. The degisiothe Court of Appeal is binding
authority for the proposition that a denial of retis not of itself persecution.

Entitlement to refugee status does not as suchtecanfight to British nationality. It is
not suggested that a refusal to confer nationadity a non-national here is ill
treatment, let alone serious ill treatment, for plaeposes of Article 3 or even Article
8 of the European Convention on Human Rights. Ehbécause a refugee recognised
as such is granted the rights required by the RefuGonvention and the EC
Qualification Directive 2004/83/EC of 29 April 2004

| have no difficulty with the proposition that tkeprivation of a person’s nationality
can amount to persecution. It will do so if the consences are sufficiently serious.
And clearly, deprivation of nationality may be omspect of ill treatment by the state
that in its totality amounts to sufficiently sersoull treatment as to constitute
persecution. But the above considerations are sistant with the proposition that a
deprivation of foreign nationality is, as a mattef English law, necessarily
sufficiently serious as to amount to persecutibritde from authority, 1 would hold
that the question whether deprivation of natiogatinstitutes persecution, assuming
the deprivation is for reasons referred to in Aetid(A)(2), will depend on the
consequences of the deprivation for the personuistipn in the state in question.
The legal and practical consequences for any pesstime deprivation of nationality
in a foreign state are questions of fact, and #sibn of the Court of Appeal in a
particular case is not binding authority in a swjusat case on such questions. In
Lazard Brothers v Midland Bank [1933] AC 289, a question arose as to the law ef th
USSR. Lord Wright, in a speech with which the otheembers of the Appellate
Committee agreed, said at 297 to 298:
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“What the Russian Soviet law is in that respe@ @uestion of
fact, of which the English Court cannot take judici
cognizance, even though the foreign law has alrelagign

proved before it in another case. The Court musupon the

evidence before it in the actual case.”

There is another important legal principle appliadasylum cases. It is that the
burden of proof is on the person who claims to lvefagee. What that person must
show in order to satisfy that burden, i.e. the dé&ad of proof, is something | consider
below.

Although inability to return to one’s country ofthitual residence or nationality is not
necessarily persecution, it is relevant to the rd@teation of refugee status. Article
1A(2) is as follows:

“Article 1A: For the purposes of the present Cartian, the
term “refugee” shall apply to any person who:

(2) Owing to well-founded fear of being persecuted
reasons of race, religion, nationality, membersbip a
particular social group or political opinion, isteule the
country of his nationality and is unable or, owitmysuch
fear, is unwilling to avail himself of the protemti of that
country; or who, not having a nationality and bemgside
the country of his former habitual residence agsult of
such events, is unable or, owing to such fearpigilling to
return to it.”

As can be seen, and as was heldRaémenko, a well-founded fear of persecution for
reasons of race, religion, nationality, membersbiipa particular social group or
political opinion is a prerequisite of refugee statThe second requirement is that the
person is either unable or, owing to such feaynwilling to avail himself of the
protection of the country of his nationality or fiwer habitual residence. lAdan,
Nooh, Lazarevic and Radivojevic v Secretary of Sate for the Home Department
[1997] 1 WLR 1107 Simon Brown LJ, in a judgment twivhich Hutchison LJ
agreed, addressed the question whether inabilitgtton is qualified by the need to
establish a current fear of persecution. He held this not, but that “an asylum
seeker unable to return to his country of originynmmleed be entitled to recognition
as a refugee provided only that the fear or adyuak past persecution still plays a
causative part in his presence here”.

The second part of the appealAdan, Nooh, Lazarevic and Radivojevic concerned
two Yugoslav citizens who had evaded military segvby coming to this country and
could not return because Yugoslavia refused topdbe return of asylum seekers.
Thus they were denied what Longmore LEBdescribed as a basic individuajht
conferred by nationality. If they returned, howevéney would be safe from
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persecution. Hutchison LJ said, in a judgment withich both Simon Brown LJ and
Thorpe LJ agreed, said, at 1126:

“If a state arbitrarily excludes one of its citizg thereby
cutting him off from enjoyment of all those bengféand rights
enjoyed by citizens and duties owed by a statdstaitizens,
there is in my view no difficulty in accepting thexich conduct
can amount to persecution. Such a person may progayy
both that heas being persecuted and that lears (continued)
persecution in the future. | see no reason, gihenstope and
objects of the Convention, not to accept Profestathaway's
formulation; and | am encouraged to do so by thet fhat
Simon Brown L.J. cited it in terms which at leastpiied
approval inSandralingam v. Secretary of Sate for the Home
Department, Rajendrakumar v. Secretary of State for the Home
Department [1996] Imm. A.R.97,107. However, even accepting
that refusal to permit return can constitute parsen for a
Convention reason, | would not myself accept that twould
be so in the case of those who, like these applicaare
anxious at all costs not to return: how can theyshie to be
harmed by such a refusal? ...”

The emphases are in the original. | have no dduddtwhen Hutchison LJ said that
arbitrary exclusion can amount to persecution, ldendt mean to say that does
amount to persecution. The latter statement woeldnibonsistent with the general
principle to which | have referred: it would be den a mixed question of fact and law
into one of law. INEB, Longmore LJ suggested that Hutchison LJ usedwibuel
“can” because it is only if ill treatment is forGonvention reason that it constitutes
persecution. That explanation, with respect, fimlsake into account the wording of
Article 1(A)(2), which requiresoth “persecution” and that the persecution should be
“for reasons of race ...” etc.. In other words, ¢hare two questions to consider
under the Convention: was the ill treatment suffitly serious to amount to
“persecution”, and, if so, was it for a Conventiomason? Hutchison LJ was
considering only the former, as the very next heguth his judgment demonstrates: it
is “Persecution for a Convention reason?”

The last sentence of the above citation is alsojyinmespectful view, very good sense.
Those who claim asylum in this country do not wishreturn to their country of
origin, sometimes because they do have a genuareofgersecution but also, as the
many cases determined by the Tribunal demonstratguse life is better here. They
are economic migrants. They therefore do not wait ihationality of origin, if that
means that they will have to return. Many delibelsatispose of their passports on
arrival in this country, in order to render theaturn more difficult, and sometimes to
render it more difficult to identify their nationigl. In the present case, the Appellant
was able to leave Ethiopia on her own Ethiopiarspas. On arrival here, she gave it
up to her agent, presumably so that he could use dssist someone else to leave
Ethiopia and to come here; but if she had kephére would have been no difficulty
in her proving her nationality and it would be ditfit, if not impossible to see on
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what basis, consistent with the concession madeeobehalf, she could be entitled to
refugee status as someone who was unable to tethar country of origin.

| also point out thaAdan, Nooh, Lazarevic and Radivojevic was not concerned with
deprivation of nationality. It concerned inability return. Deprivation of nationality
may lead to inability to return to one’s country wtionality, but they are not
identical.

Miss Giovanetti, in her clear submissions, said Eiais a difficult case. | agree. It is
necessary to analyse just what it decided. Theirfigsd of the Tribunal were
summarised by Pill LJ at [62]. EB’s identity docume had been removed from her
arbitrarily when she was in Ethiopia when her fathen Ethiopian of Eritrean
ethnicity, was forcibly deported to Eritrea “sottishe would have difficulty in future
proving her Ethiopian nationality”. She had in efféost her Ethiopian nationality,
and she could not return to Ethiopia. The Tribuoahd that she had never been ill
treated, other than by the removal of her identcuments and her loss of
nationality. However, she contended that the Trabsnfindings of fact could not
stand. It was accepted on her behalf, presumabiph@rpasis of that the findings of
fact would be upheld, that if effective nationahtgre restored, she would cease to be
a refugee. Mr Blake QC on her behalf submitted that refusal of the Ethiopian
government to permit EB'’s return was itself persecu It is, | think, impossible to
reconcile that submission with the last sentencéa@fabove citation from Hutchison
LJ’s judgment irLazarevic. Pill LJ’s conclusion, was:

“54. It is necessary to consider the circumstamgesghich the
statelessness has occurred. | am not preparedldottmat a
deprivation of nationality, whethele facto or de jure, in itself
necessarily gives rise to refugee status. Neitthees a
voluntary departure, unconnected with persecufalgwed by
refusal to allow re-entry necessarily give risedfugee status,
though it may be a breach of international law. akalysis is
required of the circumstances including the lossrights
involved in the particular case and the causescandequences
of them. | am not pre-judging possible future fmg$ of fact
in the present case but where persecution of tpe tyow
alleged has led to the departure from the statdadfitual
residence, which then either refuses to permitnteye or
permits it only in circumstances where the formenditions
will continue, it is possible for refugee statusbm established.
On the first premise, the persecution is in thes l@nd
continued loss of civil rights and, on the secoti, fear of
such continued treatment on return. ”

Pill LJ would have remitted the case back to thidmal for full reconsideration,
including a reassessment of EB’s credibility. Lormgenand Jacob LJJ disagreed with
him. They were clearly concerned that the longgqaeduring which her status had
been uncertain should come to an end. Longmorefedred to the concession made
on behalf of the Home Secretary:
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“61. Mr Eicke for the Secretary of State appeaceddcept that,
if EB had in fact been deprived of her citizenslup the

arbitrary action of state employees, that woulddmavma facie

been persecution within the terms of the Refugerv€ation

but he submitted that mere removal of identity doents did
not constitute persecution.”

This curious concession was, in my view, the baklsongmore LJ’s judgment. | say
curious because it is implicit in it that once ago® claiming asylum has shown to the
appropriate standard that she has in fact beenveepof her citizenship, it is for the
Secretary of State to show that that deprivati@ahrait amount to persecution. But it
is trite law that it is for the claimant to proverpecution or a well-founded fear of it,
not for the Secretary of State to prove that the® not been persecution. Longmore
LJ expressed his agreement with the concessiorthbuiact remains that it was not
the subject of argument. It was followed by LongendtJ when, at [70], he
formulated the question for decision before the r€olihat too was the way that
Jacob LJ regarded the matter in his judgment irciwvhe agreed with Longmore LJ’s
judgment and added:

“75. Once a claimant for refugee status has estaddli that
their country of origin has taken away their nasility on the
grounds of race, they in my view have establishpdraa facie
case for such status. It is true that the detismaker must
ask: would they have a well founded fear of persenuf they
were returned today? Bin the absence of contrary evidence,
someone who has been deprived of nationality becatisace
would, if returned, be in a near-impossible positiounable to
vote, to leave the country or even unable to workhey may
well be treated as pariahs precisely because tlagly their
nationality taken away. They have “lost the rigbt have
rights.” (Chief Justice Warren’s vivid words) Airldey have
already been put in the position that their horageswill not let
them in — they cannot even go home.

76. In this case¢here is no rebuttal evidence showing that the
appellant would not suffer from being statelessha ways |

have identified. ...

The italics are mine. It appears that the sericussequences of loss of nationality
referred to be Jacob LJ - inability to vote, toviedhe country or even unable to work
- had either been found by the Tribunal as facteveme assumed by him, subject to
evidence to the contrary. In so far as they wewmndioby the Tribunal as facts, there
are no comparable findings in the present casenand was contended for. In so far
as an assumption was made, it was based on Mr’Eickacession, and in any event
could not be binding on subsequent courts or talsibecause, as | stated above, it
related to questions of fact rather than law. Inage in which loss of nationality

involves the consequences assumed by Jacob Llyitwek be persecutory. But all

depends on what loss of nationality involves: dibesvolve the loss of the right to
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work, to access social security (if there be suichlgeave and to return, to vote, and so
on?

Turning to the present case, it is again necedsdoncus on precisely what facts have
been found. There is no evidence that the Appellsag been deprived of her
Ethiopian nationality. She left Ethiopia on an Bffian passport in her name, and
surrendered it to her agent voluntarily. It was caaed that if she returns, she does
not face ill treatment on account of her ethniatytherwise. Having given away her
passport, she needs a travel document in ordetdon: There is no evidence that she
has been unable to obtain one, let alone evidemaeshe is unable to do so for
Convention reasons. She did go to the Embassynoiutsurprisingly did not get
beyond the receptionist because, on her own acaaunér witness statement, she
said she was Eritrean. The lack of response todrespondence with the Embassy is
understandable given the terms of the letters ewitThe Tribunal were entitled to
find that other Ethiopians have successfully oladiravel documents from the
embassy here. | see no reason why the Appellaniléhwt be required to take
reasonable steps to do so.

There was debate before us as to the standaraaf for be applied in a case in which
a person contends that he is unable to obtainsrctuntry the passport or emergency
travel document that is her right as a nationalhef country of origin. In my
judgment, it is not the “real risk” test.

The “real risk” test applies to the question whethe fear is well-founded: it is well-
founded if there is a real risk of persecution. §hauyerson who is unwilling to return
owing to a fear that is so justified is entitledrédugee status. Inability to return is not
gualified in the Convention by the words “owingdoch fear”, and like the majority
of the Court of Appeal irddan, Nooh, Lazarevic and Radivojevic | see good reason
why it is not. Inability to return can and should proved in the ordinary way, on the
balance of probabilities.

There are, as Miss Giovannetti submitted, goodoreasther than the wording of the
Convention for this conclusion. Most importantlytie nature of the risk. If a person
is returned when there is a real risk of persegutbtreatment on his return, that risk
may eventuate with commensurately serious conseggeio require a person here
to take reasonable steps to apply for a passpdraweel document, or to establish her
nationality, involves no risk of harm at all. | ®knto account that there may be cases
in which the application to the foreign embassy mayrelatives or friends who are
in the country of origin at risk of harm. If thesea real risk that they will suffer harm
as a result of such an application, it would notrdmsonable for the person claiming
asylum to have to make it. The present is not suchse.

Secondly, the application of a “real risk” testdeao absurdity. It would mean that a
person could establish that he could not retutmga@ountry of origin by showing that
a significant number of persons in a similar positihad been refused a travel
document, even if the majority had obtained one lza®h able to return without fear
of ill treatment.

The third reason why the “real risk” test is inagmiate is that it is easy for the facts
in issue to be proved. The person claiming asyllan give evidence of her
application to her embassy or consulate, includimg application made in person and
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of the refusal or other response (or lack of ithef embassy. Her solicitors can write
to the embassy on her behalf and produce the pamegnce. By contrast, it may be
difficult for a person here to prove what is hapgpgnin her country of origin, let
alone what may happen to her in the future if gterns.

The fourth reason is that if leave to remain isisetl on the ground that the applicant
can and should obtain her foreign passport andgreton of her nationality, and it
turns out that she cannot, she can make a fresh bised on the refusal.

Lastly, refugee status is not a matter of choic@efson cannot be entitled to refugee
status solely because he or she refuses to malepg@itation to her embassy, or
refuses or fails to take reasonable steps to ol&aognition and evidence of her
nationality.

| agree that the Tribunal erred in its formulatiohthe test to be applied to the

treatment of the Appellant by the Ethiopian auttesion her return. However, given

the concession that if she returned she wouldau# il treatment, and in the absence
of evidence that she had been refused or had besleuto obtain a travel document
or otherwise been refused recognition of her natibn she could not succeed in her
appeal.

For the above reasons, which are in substanceathe as those of Lord Justice Elias,
| would dismiss MA’s appeal. She has put forwarkparate Article 8 claim that has
not been the subject of a decision by the SecretiaBtate and is not before us. If she
is refused a travel document by the Ethiopian esyhasr is unable to obtain one
having taken reasonable steps to obtain it, sHehaale a fresh claim. But her present
claim has been properly and fairly refused.

| assume that MA has established that she leftopthiowing to a well founded fear
of persecution for a Convention reason. | say thegsume this because, given that
she accepted that had no well-founded fear of petem if she returned, it is a pre-
condition of her claim, but was not the subjectro$ appeal, and it is not clear to me
that there was a finding in her favour on this: gaeagraph 68 of the determination of
Mrs Adjudicator Woolley. But making this assumptidireserve my opinion as to
whether, if MA is ultimately refused a passporteonergency travel document by the
Ethiopian authorities in this country, she will ¢jfyaas a refugee. For the reasons |
have set out above, whether MA will qualify as fugee should be considered in due
course having regard to the circumstances of #fasal, including the reasons for it
and its consequences for her. | also bear in ntiacetvidence before the Tribunal of
Nigel Beaumont of the Returns Group Documentatiomt Wbf the Border and
Immigration Agency, who said that the Ethiopian Esdy gave as a reason for
refusing to accept a person as a national thatadeshid that he did not want to be
removed or had not provided information. Accordittg the fax referred to in
paragraph 104 of the determination from Mr Ajelie tHead of Operations of the
International Organisation for Migration, there wercases of Ethiopians of
Ethiopian/Eritrean parentage who were not giverveiradocuments to return to
Ethiopia because they said at interview with Empadtcials that they did not want
to return to Ethiopia or were unable to providemrfing documentation concerning
their right to Ethiopian citizenship. Such persbase not by reason of the refusal of a
travel document suffered persecution.



Lord Justice Mummery:

87. | agree with both judgments. The appeal is dismisse



