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Lord Justice Richards:

1.

These two appeals were heard together becausddtieyaise issues concerning the
application of recent Strasbourg case-law on tmepatibility with article 8 ECHR of
decisions to deport, on grounds of criminal offewyliforeign nationals who have
spent most of their childhood in the host counti® (Uganda is itself a deportation
case and engages that case-law direcfly. (lIvory Coast concerns removal of an
illegal entrant who also committed criminal offeacéhe relevance to it of the case-
law in question is one of the issues in disputeadgdent is being handed down at the
same time inKB (Trinidad and Tobago) v Secretary of State fbe tHome
Department an appeal heard by the same constitution a wagek than the present
appeals but which raises an overlapping issue ahébher the application of article 8
requires a different approach in a deportation casecompared with a case of
ordinary removal.

JO (Uganda): introduction

2.

JO was born in Uganda in May 1982 and is there?@rgears of age. His father died
in Uganda when he was very young. He came to thitketd Kingdom with his
mother when he was approximately 4 years old. Wheewas 8, his mother died. He
lived with an aunt and then with an uncle, but befee reached the age of 18 he left
his uncle’s home and was supported as part of eelem® rough sleeper project. In
1995 he was granted indefinite leave to remaihménnited Kingdom.

On 25 September 2002, at the age of 20, JO wasatedwof a number of counts of
possession of class A drugs with intent to supplg af possessing a prohibited
weapon, for which he was sentenced on 10 Janud@¥ #03% years’ detention in a
young offenders’ institution. The precise datéhisf release from that sentence is not
known, but it appears that he was still on licemdeen, in August 2005, he was
arrested for offences of possession of a fireartchamrohibited ammunition. On 1
December 2005 he pleaded guilty to those offertbeshasis of his plea being that he
was “minding” the weapon for a third party. He wasntenced to 5 years’
imprisonment.

On 11 February 2008 the Secretary of State dedidemshake a deportation order
against him under section 3(5) of the Immigratiast 2971 as being conducive to the
public good. JO appealed to the Asylum and ImntigmaTribunal. His appeal was
dismissed in May 2008 but reconsideration was edi®y the Administrative Court.
At the first stage of reconsideration the origimpa@nel was found to have erred
materially in law and a further hearing was dirdctéhe further hearing took place
before Immigration Judge Verity and Mr F.T. Jamieso By a determination
promulgated on 30 April 2009 they again dismisdeel appeal. JO now appeals
against that determination, with permission gramtedimited grounds by Elias LJ.

JT (Ivory Coast): introduction

5.

JT was born in the Ivory Coast on 9 February 1980 ia therefore 19 years of age.
He claims to have moved to France with his pareritsn very young and to have
come with them to the United Kingdom when he wasualb years old. His father
died in October 1995 and JT lived thereafter withrhother.

Draft 25 January 2010 10:04 Page 2



6. From the time when he was 15 years old JT commatedmber of criminal offences.
The information available to the tribunal aboutsbmffences was relatively limited
and is summarised in paras 47-48 of the deternoimatnder challenge (set out later
in this judgment). The Secretary of State appitethis court to admit fresh evidence
relating to JT's involvement in incidents of viotmnand the risk he presents to the
community. It would, however, be wrong in pringplo take such evidence into
account in an appeal on a point of law againstribenal’s determination. Moreover
the fresh evidence included a police statementatong a large amount of
inadmissible material, together with a printoutJdfs antecedents which cannot be
reconciled with the information before the tribundtor present purposes this court
has to proceed on the version of the facts sendbe tribunal’s decision.

7. In February 2008, shortly after his eighteenthhgialy, JT was arrested on suspicion
of having entered the United Kingdom illegally. M@as detained pending removal.
He applied for indefinite leave to remain underi@oDP5/96 and on grounds of long
presence in this country, but that application vedgsed and removal directions were
set. He then applied for asylum, which led torgmoval directions being cancelled.
By letter dated 2 July 2008 his application forlasywas refused. His appeal to the
Asylum and Immigration Tribunal was allowed by ammigration judge on human
rights grounds. Reconsideration was ordered orSdwzetary of State’s application.
At the first stage of reconsideration it was fouhdt the first immigration judge had
erred materially in law, and the matter was adjedrifor a hearingle novoat the
second stage. The further hearing took place bdb@signated Immigration Judge
Woodcraft and Immigration Judge O’Keefe. By a dweieation dated 19 March
2009 they dismissed JT's appeal. JT now appeggst that determination, with
permission granted on limited grounds by Elias LJ.

The Strasbourg case-law on deportation
8. The issues in both appeals relate to the applicati@rticle 8, which provides:

“8.(1) Everyone has the right to respect for his/gie and
family life ....

(2) There shall be no interference by a public axity with the
exercise of this right except such as is in acawdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety or the economidliveing of
the country, for the prevention of disorder or ajnior the
protection of health and morals, or for the pratectof the
rights and freedoms of others.”

It is well established that, for an interferenceétwma right protected under article 8(1)
to be necessary in a democratic society, it mugirbportionate to the legitimate aim
pursued.

9. Although Mr Drabble took us to some earlier matsrian appropriate starting-point
is the decision of the Grand Chamber of the Eunog@eurt of Human Rights itiner
v The Netherland€2007) 45 EHRR 14, which summarises as followsptteciples
applicable in a case of deportation on groundsiofinal offending:
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“54. The Court reaffirms at the outset that a&istentitled, as
a matter of international law and subject to itgaty

obligations, to control the entry of aliens inte territory and
their residence there .... The Convention does oaraptee
the right of an alien to enter or to reside in aipalar country
and, in pursuance of their task of maintaining pulorder,

Contracting States have the power to expel an a@kswvicted

of criminal offences. However, their decisionstims field

must, insofar as they may interfere with a righdtected under
paragraph 1 of Article 8, be in accordance with & and

necessary in a democratic society, that is to safjfied by a
pressing social need and, in particular, propodiento the
legitimate aim pursued ....

55. The Court considers that these principles apgiardless
of whether an alien entered the host country aadait or at a
very young age, or was perhaps even born theréhidirontext
the Court refers to Recommendation 1504 (2001)hennon-
expulsion of long-term immigrants, in which the [Rementary
Assembly of the Council of Europe recommended tihat
Committee of Ministers invite member States, inaédin, to
guarantee that long-term migrants who were borraed in
the host country cannot be expelled under any wistances
While a number of Contracting States have auhct
legislation or adopted policy rules to the effdwattlong-term
immigrants who were born in those States or whivedrthere
during early childhood cannot be expelled on th&saf their
criminal record ..., such an absolute right not toexpelled
cannot, however, be derived from Article 8 of then@ention,
couched, as paragraph 2 of that provision is, imsewhich
clearly allow for exceptions to be made to the gangdghts
guaranteed in the first paragraph.

57. Even if Article 8 of the Convention does noeréfore
contain an absolute right for any category of alien to be
expelled, the Court’'s case-law amply demonstrates there
are circumstances where the expulsion of an alirgive rise

to a violation of that provision .... In the case Bdultif
[Boultif v Switzerland(2001) 33 EHRR 1179] the Court
elaborated the relevant criteria which it would userder to
assess whether an expulsion measure was necessaay |
democratic society and proportionate to the legitenaim
pursued. These criteria ... are the following:

- the nature and seriousness of the offence coeuniiy the
applicant;

- the length of the applicant’s stay in the cowuritom which
he or she is to be expelled;
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- the time elapsed since the offence was comméitedl the
applicant’s conduct during that period;

- the nationalities of the various persons cona&rne

- the applicant’s family situation, such as thegkbnof the
marriage, and other factors expressing the effectigs of a
couple’s family life;

- whether the spouse knew about the offence airtteewhen
he or she entered into a family relationship;

- whether there are children of the marriage, dnebj their
age; and

- the seriousness of the difficulties which theusmois likely
to encounter in the country to which the applicanto be
expelled.

58. The Court would wish to make explicit two crigéewhich
may already be implicit in those identified in thgoultif
judgment:

- the best interests and well-being of the childrerparticular
the seriousness of the difficulties which any ataid of the
applicant are likely to encounter in the countrywoich the
applicant is to be expelled; and

- the solidity of social, cultural and family tiegth the host
country and the country of destination.

As to the first point, the Court notes that this akeady
reflected in existing case law .and is in line with the
Committee of Ministers’ Recommendation Rec(2002)4tle
legal status of persons admitted for family rewsaifion ....

As to the second point, it is to be noted thathalgh the
applicant in the case doultif was already an adult when he
entered Switzerland, the Court has held Beuitif criteria’ to
apply all the more so (a plus forte raison) to sasencerning
applicants who were born in the host country or whaved
there at an early age .... Indeed, the rationalendetmaking
the duration of a person’s stay in the host countrg of the
elements to be taken into account lies in the apsomthat the
longer a person has been residing in a particidantcy the
stronger his or her ties with that country andwleaker the ties
with the country of his or her nationality will beSeen against
that background, it is self-evident that the Cowili have
regard to the special situation of aliens who hgsent most, if
not all, their childhood in the host country, wdneught up
there and received their education there.

59. The Court considered itself called upon to ldista
‘guiding principles’ in theBoultif case because it had ‘only a
limited number of decided cases where the mainachsstto
expulsion was that it would entail difficulties ftre spouses to
stay together and, in particular, for one of thend/ar the
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10.

11.

children to live in the other’s country of origin’.. It is to be
noted, however, that the first three guiding phes do not, as
such, relate to family life. This leads the Cotatconsider
whether the Boultif criteria’ are sufficiently comprehensive to
render them suitable for application in all casescerning the
expulsion and/or exclusion of settled migrants dwihg a
criminal conviction. It observes in this contetxat not all such
migrants, no matter how long they have been regidinthe
country from which they are to be expelled, neadgsanjoy
‘family life’ there within the meaning of Art 8. dWwever, as
Art 8 also protects the right to establish and tgve
relationships with other human beings and the datsiorld ...
and can sometimes embrace aspects of an indivadsatial
identity ..., it must be accepted that the totalifysocial ties
between settled migrants and the community in wihely are
living constitute part of the concept of ‘privaiéel within the
meaning of Art 8. Regardless of the existencetloeravise of a
‘family life’, therefore, the Court considers thiie expulsion
of a settled migrant constitutes interference \wighor her right
to respect for private life. It will depend on tbiecumstances
of the particular case whether it is appropriatetfi@ Court to
focus on the ‘family life’ rather than the ‘privaliée’ aspect.

60. In the light of the foregoing, the Court corsglthat all the
above factors (see [57]-[59]) should be taken adoount in all
cases concerning settled migrants who are to belledpand/or
excluded following a criminal conviction.”

In Maslov v Austria[2009] INLR 47, another Grand Chamber decision, ¢bart
repeated paras 54-55 and 57-58 of its judgmebnier and added the following:

“70. The court would stress that while the critevidnich
emerge from its case-law and are spelled out irBthétif and
Uner judgments are meant to facilitate the applicabbrrt 8

in expulsion cases by domestic courts, the wembktattached
to the respective criteria will inevitably vary aeding to the
specific circumstances of each case. Moreovehad to be
borne in mind that where, as in the present cabke, t
interference with the applicant’s rights under 8rpursues, as
a legitimate aim, the ‘prevention of disorder oimz’ ..., the
above criteria ultimately are designed to help eatd the
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extent to which the applicant can be expected useaisorder
or to engage in criminal activities.

71. In a case like the present one, where the petsadbe
expelled is a young adult who has not yet foundéahaly life
of his own, the relevant criteria are:

- the nature and seriousness of the offence coeuniiy the
applicant;

- the length of the applicant’s stay in the couritom which
he or she is to be expelled;

- the time elapsed since the offence was commeétedl the
applicant’s conduct during that period;

- the solidity of social, cultural and family tiegth the host
country and with the country of destination.

72. The court would also clarify that the age o therson
concerned can play a role when applying some ofath@ve
criteria.  For instance, when assessing the natamd
seriousness of the offences committed by an apyligdahas to
be taken into account whether he or she commitiethtas a
juvenile or as an adult ....

73. In turn, when assessing the length of the epplis stay in
the country from which he or she is to be expebed the
solidity of the social, cultural and family ties ttvithe host
country, it evidently makes a difference whetheg fherson
concerned had already come to the country durisgohiher
childhood or youth, or was even born there, or Wwhehe or
she only came as an adult. This tendency is alfected in
various Council of Europe instruments, in particulim
Committee of Ministers Recommendations Rec(2001948
Rec(2002)4 ....

74. Although Art 8 provides no absolute protectiagainst
expulsion for any category of aliens (sémer para 55),
including those who were born in the host countrynmved

there in their early childhood, the court has alyefound that
regard is to be had to the special situation analiwho have
spent most, if not all, their childhood in the hostintry, were
brought up there and received their education t(ezeUner

para 58 in fine).

75. In short, the court considers that for a settregrant who
has lawfully spent all or the major part of hishar childhood
and youth in the host country, very serious reasoesequired
to justify expulsion. This is all the more so wiehe person
concerned committed the offences underlying theuksiqn

measure as a juvenile.”
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12.

13.

14.

15.

The court went on to apply the relevant criteridhte facts of the case. The applicant
had entered Austria lawfully at the age of 6. Hel kommitted a large number of
offences over a period of one year three monthsnwiee was between 14 and 15
years old, for which a total of two years nine nih@htimprisonment had been
imposed. Although the court said that “the de@dwature of the present case is the
young age at which the applicant committed thenufés and, with one exception,
their non-violent nature” (para 81), it looked ietdl at all the relevant criteria before
concluding that “the imposition of an exclusion erdeven of limited duration, was
disproportionate to the legitimate aim pursuede ‘tinevention of disorder or crime’
(para 100).

Grant v United Kingdon{Application no. 10606/07, judgment of 8 Januarp20
concerned a Jamaican national who had come to iitedJKingdom at the age of 14
and had committed numerous criminal offences wheadult, leading ultimately to
the making of a deportation order against him atage of 46. The court quoted para
57 and the beginning of para 58 of the judgmeriiier as summarising the relevant
criteria. In applying them to the facts of the esathe court said that none of the
individual offences was at the more serious enthefspectrum of criminal activity
but that it could not ignore the sheer number afvodions. It distinguisheiaslov
on the facts, in that, although Grant’'s offencesewmmostly non-violent, he had a
much longer pattern of offending and the offencescammitted were not “acts of
juvenile delinquency”. It examined the strengthif family life and of his ties to the
United Kingdom and Jamaica. It concluded thatia balance was struck by the
decision and that the applicant’'s deportation wapg@rtionate to the legitimate aim
pursued.

Onur v United Kingdon2009) 49 EHRR 38 concerned the deportation of &iSh
national who had come to the United Kingdom at #ge of 11 and had later
committed a series of criminal offences which inled burglary at the age of 19 and
robbery at the age of 22. The court again quoged p7 and the beginning of para 58
of the judgment inUner as summarising the relevant criteria. In applythgse
criteria, the court focused in practice on the egapit’s family life: the applicant had
formed a relationship with a British citizen by whae had two children. In that
respect, one of the factors it took into accourd tés (at para 60):

“Although the Court would not wish to underestimdtes
practical difficulties entailed for the applicant lnis partner in
relocating to Turkey, no evidence has been addwdeidh
would indicate that it would be either impossible o
exceptionally difficult for them to do so.”

It is clear from the context that the court was th@reby laying down a generaist
(“impossible or exceptionally difficult”) to be ajpd in deportation cases, but was
simply assessing the seriousness of the difficultiat the applicant and partner were
likely to encounter in Turkey on the particular taof the case. The overall
conclusion reached was that expulsion was prop@této the aim pursued.

Omojudi v United KingdonfApplication no. 1820/08, judgment of 24 November
2009; The Times, 14 December 2009) concerned aridigeational who entered the
United Kingdom in 1982 at the age of 22. The follogvyear he was joined by his
partner and they subsequently married and had ttiridgren. In the late 1980s he
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committed offences of deception and dishonestyveasl threatened with deportation
but remained in this country. In 2005 he was grdnhdefinite leave to remain. In
2006 he was convicted of a sexual assault for wheehvas sentenced to 15 months’
imprisonment. He was then deported. Yet againcthet quoted para 57 and the
beginning of para 58 of the judgmentlimer as summarising the relevant criteria. It
distinguishedGrant on the facts, in particular because it considenedanly relevant
offence to be the sexual assault committed afteragplicant was granted indefinite
leave to remain. That offence was not at the msesbus end of the spectrum of
sexual offences. The court focused on the apgleéemily life. In the course of its
submissions on that aspect of the case, the BGm»ernment, citing para 60 of the
judgment inOnur, had argued that there was no evidence to sutjusit would be
“impossible or exceptionally difficult” for the appant’s wife and younger children
to relocate with him. The court, however, avoideach language in its own
discussion of the issue (which supports my view tiha use of such language@mur
was not intended to lay down any general test).aMre court said was this:

“46. The Court attaches considerable weight tosthielity of
the applicant’'s family ties in the United Kingdonmdathe
difficulties that his family would face were theyg teturn to
Nigeria. The Court accepts that the applicant'sewvas an
adult when she left Nigeria and it is thereforeelkthat she
would be able to re-adjust to life there if she ever return to
live with the applicant. She has, however, livedhe United
Kingdom for twenty-six years and her ties to theitebh
Kingdom are strong. Her two youngest children waoen in
the United Kingdom and have lived there their whines.
They are not of an adaptable age and would likelyoenter
significant difficulties if they were to relocate Nigeria. It
would be virtually impossible for the oldest chitwrelocate to
Nigeria ....”

In conclusion, having regard to the circumstanceéghe case, in particular the
strength of the applicant’s family ties to the ditkingdom, his length of residence,
and the difficulty that his youngest children wodéte if they were to relocate to
Nigeria, the court found that the applicant’s dégibon was not proportionate to the
legitimate aim pursued.

16. Since the hearing of the present appeals the Suagbcourt has handed down
judgment in a further deportation caseW. Khan v United Kingdopplication no.
47486/06, judgment of 12 January 2010). The aaptihad entered this country
from Pakistan at the age of 3 and had been edutetexiand spent his formative
years here. When aged about 27 he was convictam afffence of importation of
drugs for which he was sentenced to 7 years’ imprigent. Following his release the
decision was taken to deport him. On the issugrg@bortionality the court yet again
quoted para 57 and the beginning of para 58 ojutigment inUner. It said that the
severity of the offence must weigh heavily in ttadance, but it also took account of
the fact that the applicant had not previously catteth any serious criminal offence
and had committed no further offence following tekase (which was relevant to the
assessment of the risk he posed to society). ©hbe concluded on the particular
facts that deportation would not be proportiondbaving particular regard to the

Draft 25 January 2010 10:04 Page 9



length of time that the applicant has been in thédd Kingdom and his very young

age at the time of his entry, the lack of any curnitig ties to Pakistan, the strength of
his ties with the United Kingdom, and the fact ttie applicant has not re-offended
following his release from prison ...” (para 50).

General discussion

17.

18.

19.

20.

21.

22.

It is helpful to make some general observationsceoring the Strasbourg cases
before turning to consider the individual appea®be us.

First, the cases to which | have referred are @ficerned with the deportation, on
grounds of criminal offending, of aliens who wetheywise lawfully present in the
host country. Maslovmakes express reference to lawful presence (see7paof the
judgment). In the other cases, it is either implic appears from the statement of
facts.

The cases make clear that in considering whethportigion of such persons is
proportionate to the legitimate aim of the prevemtiof disorder or crime, it is
necessary to examine both family life and privée | The so-calledoultif criteria,

as spelled out in thener judgment, are applicable in principle in all cadas, only
some of them will be relevant in practice where pleeson to be deported has not
established family life in the host country.

As to private life, it is emphasised at para 59tlé Uner judgment that settled
immigrants will have ties with the community thainstitute part of the concept of
private life, which must therefore be consideredreif the applicant has no family
life in the host country. The importance of thede seen from the discussion, at
para 55 of the same judgment, of the Assembly’smenendation and the legislation
enacted in some States to the effect that long-tenmigrantscannotbe expelled on
the basis of their criminal record. The Strasbooogrt rejected the concept of
absolute protection, recognising that there islartz® to be struck under article 8; but
the court has emphasised that it is a balance strbek with a proper appreciation of
the special situation of those who have been imtst country since childhood.

Where the person to be deported is a young aduit lvels not yet founded a family

life of his own, the subset of criteria identifiedpara 71 of thélaslovjudgment will

be the relevant ones. Further, paras 72-75 ofjtidlgiment underline the importance
of age in the analysis, including the age at wiieh offending occurred and the age
at which the person came to the host country. iBhmilled together in para 75: for a
settled migrant who has lawfully spent all or thejon part of his or her childhood

and youth in the host country, very serious reaswagequired to justify expulsion;

and this is all the more so where the person coecdercommitted the relevant

offences as a juvenile.

There is only limited value in drawing comparisavigh the outcome in other cases.
All such cases are highly fact sensitive. Theipaldr facts determine not only the
conclusion but also the features picked out inrd@soning given in support of that
conclusion. For example, the court saidMaslovthat the decisive feature was the
young age at which the applicant committed thenai#s, but it does not follow that
the same feature will be decisive in all other sasbere it exists.
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23.

24,

25.

It is also important to distinguish between theecra themselves and phrases used in
the course of applying them to particular facter &ample, | have already expressed
the view that the court ifOnur, in statingthat it would not be “impossible or
exceptionally difficult” for the applicant or hisagner to relocate to Turkey, was not
laying down a general test but was simply considethe application of the relevant
criteria to the particular facts (see [14]-[15] abp

That point ties in with recent judgments of the @af Appeal which have stressed
that in considering the position of family membergdeportation cases as well as in
removal cases the material question is not whetlee is an “insuperable obstacle”
to their following the applicant to the country mmoval but whether they “cannot
reasonably be expected” to follow him there. Thus,VW (Uganda) and AB
(Somalia) v Secretary of State for the Home Depamtfi2009] EWCA Civ 5, Sedley
LJ said this (referring t&B (Kosovo) v Secretary of State for the Home Diepamt
[2008] UKHL 41):

“19. ... But for the present, at least, the last wondthe subject
has now been said iBB (Kosovo) While it is of course
possible that the facts of any one case may disclms
insurmountable obstacle to removal, the inquiry oint
proportionality is not a search for such an obstacid does not
end with its elimination. It is a balanced judgmefhwhat can
reasonably be expected in the light of all the matéacts.

24. EB (Kosovo)now confirms that the material question in
gauging the proportionality of a removal or deptota which
will or may break up a family unless the familyeifsdecamps
is not whether there is an insuperable obstadleischappening
but whether it is reasonable to expect the fanalyetive with
the appellant ...."

At the end of his judgment iAF (Jamaica) v Secretary of State for the Home
Departmenf{2009] EWCA Civ 240, itself a deportation case, Rik having referred
to EB (Kosovopnd toVW (Uganda) and AB (Somaljaontinued:

“42. ... Albeit those cases all arose in the contd#xtemovals
rather than deportations and did not raise the eissii
proportionality against the background of the cossian of a
serious criminal offence, they each in their owrywathrone
the significance of the test of ‘insurmountable tabkes’ or
emphasise the importance of the test of whethsmré@asonable

to expect a spouse or child to depart with the liamiember
being removed. The ultimate test remains that of
proportionality ....”

The relevant passages\Ww (Uganda) and AB (Somaliapd inAF (Jamaica)were
also referred to with apparent approvalD$ (India) v Secretary of State for the
Home Departmerf009] EWCA Civ 544.
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26.

27.

28.

29.

30.

Concentration on whether family members can reddgnae expected to relocate
with the applicant ensures that the seriousnesfiseddifficulties which they are likely
to encounter in the country to which the applicento be deported (the relevant
criterion in the Strasbourg case-law) is propedyessed as a whole and is taken duly
into account, together with all other relevant m&Et in determining the
proportionality of deportation. One must dimit the enquiry to whether there are
“insurmountable obstacles” or whether (in the laaggiofOnur) it is “impossible or
exceptionally difficult” for the family to join thapplicant: a broader assessment of
the difficulties is called for. As it seems to nm@wever, the actual language used is
not critical (and the Strasbourg court itself hasdivarious expressions in describing
the seriousness of the difficulties of relocationndividual cases), provided that it is
clear that the matter has been looked at as a vamalehat no limiting test has been
applied.

It must also be borne in mind, of course, that eifetme difficulties do make it

unreasonable to expect family members to join ph@ieant in the country to which

he is to be deported, that will not necessarilyabdecisive feature in the overall
assessment of proportionality. It is plainly arportant consideration but it may not
be determinative, since it is possible in a casauéffciently serious offending that the
factors in favour of deportation will be strong egb to render deportation
proportionate even if does have the effect of sagezstablished family relationships.

| have concentrated so far on deportation. Cakesdinary administrative removal
of persons unlawfully present in the country operaithin the same legal framework
and in my view require essentially the same approadhere, too, the essential
guestion is whether, if expulsion would interferghwights protected by article 8(1),
such interference is proportionate to the legitenaim pursued; and the answer to
that question generally requires a judgment to bderon the basis of a careful and
informed evaluation of the facts of the particudase.

There is, however, one material difference betwlertwo types of case, in that they
generally involve the pursuit of differel@gitimate aims in deportation cases it is the
prevention of disorder or crime, in ordinary remlogases it is the maintenance of
effective immigration control. The difference immais potentially important because
the factors in favour of expulsion are in my vieapable of carrying greater weight in
a deportation case than in a case of ordinary rainoVhe maintenance of effective
immigration control is an important matter, but thetection of society against
serious crime is even more important and can phpger given correspondingly
greater weight in the balancing exercise. Thimnktit perfectly possible in principle
for a given set of considerations of family lifeddor private life to be sufficiently
weighty to render expulsion disproportionate in aminary removal case, yet
insufficient to render expulsion disproportionateai deportation case because of the
additional weight to be given to the criminal offikemy on which the deportation
decision was based. | stress “in principle”, beseatheactual weight to be placed on
the criminal offending must of course depend ongbousness of the offences and
the other circumstances of the case.

Where the person to be removed is a person unlgwgoksent in this country who

has also committed criminal offences, the decigmrremove him may pursue a
double aim, namely the prevention of disorder aneras well as the maintenance of
effective immigration control. If that is the case should be made clear in the
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31.

32.

reasons for the decision, since it affects the wawhich the criminal offending is

factored into the analysis. Where the preventibdisorder or crime is an aim, the
person’s criminal offending can weigh positively favour of removal, in the same
way as in a deportation case. But if reliancelaggd only on effective immigration

control, it is difficult to see how the person’snecinal offending would relate to that
aim or, therefore, count as a factor positivelyolanng removal. On the other hand,
it might still have a significant effect on the pootionality balance by reducing the
weight to be placed on the person’s family or pgevéife: to take an obvious

example, where a person has spent long periodste@mtion, his family ties and social
ties are likely to be fewer or weaker than if he baen in the community throughout.
Criminal offending can therefore remain relevargreyf the maintenance of effective
immigration control is the only aim of the remowcision; but careful account must
be taken of how it bears on that decision.

The criteria inUner are not directed in terms to an ordinary case mibsal in pursuit

of effective immigration control, but some of thdrave obvious relevance in that
context too, both as regards family life and asrdg private life. For example, what
is said about ties arising from length of resideisogbviously pertinent to an ordinary
removal case: any difference in the extent orituaf ties established by a person
present in this country unlawfully, as comparedhwviiiose established by a lawfully
settled immigrant, goes simply to weight. Simpjarthe emphasis given to the
position of a person who has been in the host cpwmice childhood is relevant in
the context of ordinary removal too. The first teexwe of para 75 of th®laslov
judgment (“for a settled migrant who has lawfulpest all or the major part of his or
her childhood and youth in the host country, vesyias reasons are required to
justify expulsion”) does not apply in terms to tteenoval of a person who has spent
his life in the host country unlawfully, but thectahat the person has been there since
childhood is still a weighty consideration in thricde 8 balancing exercise.

| turn to consider the individual appeals in thghtiof those general observations.

The appeal of JO (Uganda)

33.

The tribunal’s findings in the determination undgrallenge related first to JO’s
upbringing in this country. The tribunal foumnater alia that “whilst the Appellant
was still very young, he had been uprooted fromadws country and had then lost
both his parents before the age of 10” (para 6d)that “the Appellant has been in
this country for almost 23 years and ... accordingito he regards this country as his
only home and the only place where he has put doets” (para 69). It went on to
consider the evidence it had received from membe®D’s family, concluding that
“the Appellant certainly had blood relatives insttgountry but ... with regard to
family life this was tenuous and marginal”’ (parg.7@s to his personal position, the
tribunal concluded that “he was a young single nvan had no partner or children in
the UK” (para 77). Next, it examined his offendimgtory, his conduct in prison, and
an OASys report (a formal offender assessment) twldentified him as posing a
medium risk of causing serious harm to the pulp@ards 78-82). The tribunal then
said this:

“83. The Tribunal also noted that the Appellant haeld for all
intents and purposes his life in the UK. He hachedo the UK
when he was 4 years old with his mother and was 2®wears
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of age. In his 22 years in the UK most of his flgmm the form
of uncles, aunts, grandparents, cousins etc hae ¢orthe UK
and that effectively he had no relatives left inadda. His
education had been in the UK and what friends orilfahe
had were also in this country. If he were to beirreed to
Uganda he would go alone, have no family and nd rea
knowledge of the culture or indeed the languages wduld
however have had the benefits of an English edutatind
have obtained some qualifications e.g. car mechdhniskills,
English and maths at GCSE and would therefore aatithout
prospects of finding some form of employment. Ildealso
young and healthy and would therefore not be ingtion due
to ill-health or incapacity from looking after hiei§ or gaining
a job. He would however be on his own.”

34. The tribunal turned to consider the relevant lagalies, referring (at para 84) to a
bundle of authorities provided by JO’s counselJudmg Maslov v Austriaand to
two cases more recently decided by the Strasboowgt,cnamelyGrant v United
Kingdomand Onur v United KingdonfthoughOnur was referred to by mistake as
Uner). After dealing briefly with the general approachder article 8, the tribunal
continued:

“86. With regard to the Appellant’'s family life ...It follows
therefore that on a practical level for the lastenio ten years
the Appellant has not lived with his blood relasvior any
sustained period of time and has either been oowisin the
community, or has been held by either the crimowirts or
the Immigration Service. Effectively therefore hikim to
family life in this country is at best tenuous. the true sense
of the word the Appellant’s family life effectivelgnded when
he left his uncle Toya’'s home at 17/18 years of.age
Nevertheless in view of the fact that the Appelamelatives
attended the Tribunal and gave evidence on hislbi¢sclear
that some family life still exists. It was howeadso clear that
his family are becoming tired of dealing with thpp®llant and
his problems and having to deal with the issues haraises.
Nevertheless the Tribunal are prepared to accegit shme
form of family life however tenuous and weak dog$ exist.

87. ... What is ultimately in issue is whether ipi®portionate

to remove the Appellant taking into account all kisown
circumstances .... [Reference was made again to the
authorities provided by JO’s counsel and to thesadGrant
andOnur, both of which were discussed.]

89. The Tribunal accepts that the Appellant has ie¢he UK
for a longer period than the Appellant in tl@nur case
although less lengthy a period that in fllseph Grantase. In
both cases however the Appellant before the Tribcerae as a
much younger child. However in bot®Bnur and Grant the
Appellants in those cases had gone on to fathddrehi enter
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35.

36.

into significant relationships and indeed even hagtandchild
in one case. Nevertheless the European Courts clese that
the Appellant could be returned to their home count.

90. The Tribunal in this appeal have formed thenimpi that the
Appellant has committed two exceptionally seriousnmal
offences at a relatively younfgsic] and that the terms of
imprisonment imposed upon him clearly indicate the
seriousness with which the criminal courts regar$ h
behaviour. We do not accept that he is remorsefuhe has
claimed and note that he has expressed remorée ipaist but
has gone on to commit further serious offences. al§e note
that a second period in custody has not as the Ilgppelaims,
made him rethink his position, and that in fact vaas the
subject of disciplinary proceedings at HM PrisonlliBgdon
for drugs related matters. Lastly the Tribunalwsewith
concern the Oasys Report which clearly indicatest tine
Appellant commits criminal offences for financiadig and in
order to pay his bills, and that he poses a mediisk of
committing further offences against members of podblic.
Taking all these factors into account they regael $ecretary
of State’s decision to remove the Appellant frore thK as
proportionate There is a real risk that if the Alignt remains
in this country and is at liberty he will commitfier offences.

91. With regard to the Appellant’s private life thebunal in
the cases oflJoseph Grantfor the reasons already noted,
decided that the Appellant in that case could bemed to his
own country and that although his network of frighiggs and
acquaintances would differ from those he has inUke his
private life would continue in all material respett

The first and main ground of appeal advanced byDkétbble QC on behalf of JO is,
in essence, that the tribunal missed the wholesthafi the Strasbourg case-law
concerning the special situation of those who h@ree to the host country as young
children, and attributed to the decisionsG@rant and Onur (which were not dealing
with applicants who had been in the United Kingdsimce early childhood) a
materiality they did not have. The tribunal trehtbis as a case where the likely
determining factor was family life, and failed tve proper consideration to private
life and in particular to the weight to be placed mrivate life where a person has
spent almost the whole of his life in this countiyara 91 of the determination is the
only place where private life is considered, anat tharagraph is both obscure and
inadequate in its treatment of the issue.

| agree that para 91 is highly unsatisfactory. that paragraph the tribunal, having
considered family life at paras 86-90, appearsurn tspecifically to the issue of
private life but then deals only cursorily with tlesue. In so far as it refers back to
the decision irGrant, it fails to show how that decision, based asaswn materially
different facts, justifies a finding that the irfemence with JO’s private life would be
proportionate. If the tribunal means that JO’s quimate life would be materially the
same in Uganda notwithstanding differences in he$work of friendships and
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37.

38.

39.

40.

acquaintances, it is not clear why that would heasd the point sits uneasily with the
findings previously made, notably in para 83, ahlDitbeing on his own in Uganda.

Looking at the determination as a whole, howeveaml satisfied that the tribunal
directed itself correctly and had proper regardhi® relevant criteria in reaching its
overall conclusion as to the proportionality of deption, and that the deficiencies in
para 91 do not justify a finding of material erafrlaw. It is clear that the tribunal
had the relevant Strasbourg case-law well in mind.its conclusions it referred
expressly toMasloy, Grant and Onur, all of which repeated the criteria set out in
Uner; and it did not blindly apply the decisions Grant and Onur but took proper
account of the factual differences between theousricases. Moreover its reference
to the bundle of relevant authorities provided loyrtsel for JO takes one back to
what it said in the course of its lengthy summadrthe parties’ submissions earlier in
the determination. At para 46, in the course dérreng to counsel’'s skeleton
argument and to the authorities cited in it, inahgdViasloy, the tribunal statedhter
alia:

“It was [counsel’s] contention (supported by thehauities)
that where a person was a settled migrant who aadully
spent the major part of his or her childhood, youathd
adulthood in the host country they then only in tnest
exceptional of cases should be removed ...."

The references in the tribunal’s findings to thaglé of time spent by JO in this

country since his childhood, and its examinatiorth&f nature and extent of his ties
with the United Kingdom and with Uganda, show tithavas alert to the importance

of such considerations. Although its main focugymmave been on the issue of family
life, it also looked in practice at the mattersewant to JO’s private life in the United

Kingdom and to his position in Uganda if he werpatéed there. Set against those
various considerations were the fact that he hadhatted what the tribunal regarded
as two exceptionally serious criminal offences, @adiew that there was a real risk
of his committing further offences if he remainedthe United Kingdom and was at
liberty. All those matters were taken into accomnteaching the conclusion that the
decision to deport him was proportionate.

Thus, although the tribunal did not express itaafl in relation to the issue of private
life, it gave proper consideration to the substasfaée issue.

The tribunal did not have the benefit of the dexisi of the Strasbourg court in
OmojudiandA.W. Khan which post-dated the tribunal’s determination andach of
which the court found that deportation was not propnate. Those decisions do not,
however, cause me to doubt the correctness of ribantl’'s approach or the
reasonableness of the conclusion it reached itioeléo JO. They are based on the
same principles as were applied by the tribunal theg are distinguishable on their
facts, in particular concerning the seriousnesthefrelevant criminal offending and
the risk of further offending. I®mojudithe court considered there to be only one
relevant offence, a sexual assault described ag) @it at the most serious end of the
spectrum of sexual offences. MaW. Khanthere was a serious drugs offence, but it
was a single serious offence and the court toak @atount, as relevant to risk, the
fact that the applicant had committed no furthdemdes following his release. In
JO’s case, by contrast, there was repeated sesitersding (a serious drugs offence
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41.

42.

43.

44,

followed by even more serious firearms offences rodtted after his release from
custody for the earlier offence), together withirading of a real risk that he would
commit further offences.

| would therefore reject the first ground of appeal

The only other ground in respect of which permissias granted can be dealt with
shortly. Mr Drabble, whilst not abandoning it, didt pursue it actively in his oral
submissions. The contention is that the tribuellifito legal error in reopening the
factual findings of the original panel. The oridin@anel, at paras 20-21 of its
determination, had “readily come to the concludiuet the appellant has established
family life” between himself and his many relativiesthe United Kingdom, and had
“readily come to the conclusion that private liledahome life also exists”. At the
second stage of reconsideration, giving rise todégrmination under appeal, the
tribunal treated the hearing de novoand reached fresh findings, to which | have
already referred, on the issues of family life gmiyate life. It is submitted that this
was contrary to the principles laid downDi (Serbia) v Secretary of State for the
Home DepartmerfR006] EWCA Civ 1747 at [22] and was a materialdiegrror.

The senior immigration judge who found at the fatstge of reconsideration that there
had been a material error of law in the originalgdas determination was of the view
that a further hearing was required, with the pgobsi of further evidence, for the
purposes of a proper assessment of proportionalig. gave no indication that the
tribunal at the second stage of reconsiderationtawé® bound by the findings of fact
made by the original tribunal. In my judgment haswight not to do so, and the
tribunal at the second stage of reconsideration wgs to approach the matter as it
did. It was both appropriate and necessary for ttiteunal to make its own
assessment of family life and private life as &t date of the reconsideration, and to
reach a conclusion on proportionality in the lighthat assessment. It was entitled to
make up-to-date findings on the basis of all thelewe before it, which included
evidence from completely different witnesses frdmse called before the original
tribunal. In adopting that approach, the tribuneted consistently with the principles
in DK (Serbia)and committed no error of law. | regard this grbwf appeal as
lacking in substance.

For those reasons | would dismiss JO’s appeal.

Theappeal of JT (Ivory Coast)

45.

In its determination in the case of JT, the tribuivgt made a number of adverse
credibility findings in respect of his claim to leaa family life in this country, leading
to the following conclusion on that issue:

“44. The respondent accepted in the reasons fosaéfetter
that the appellant had been in the United Kingdames1995
and during that time must have enjoyed family lifedis
circumstances have however clearly changed. Henger has
any contact with his mother for whatever reasonhhs not
demonstrated that he enjoys family life with anyhd siblings
or relatives; his relationship with his girlfriend not a long
term or serious relationship; he has no other fanigs.
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Considering the evidence before us as a wholejnietliat the
appellant has not demonstrated that he has es$tetlles family
life in this country.”

46. The tribunal also doubted whether it had been gavémuthful picture of JT's current
personal circumstances. It did, however, acceppéra 46) that as he had been in
this country since 1995 and had attended schoelliehad established a private life.

47.  In relation to JT’s offending history and the riskfurther offending, the tribunal said
this:

“47. The appellant has acquired an unenviable ampleasant
list of convictions for a young man. He did nospulite the
extent of his convictions but said that none ohthgere gang
related. From the reasons for refusal letter veamlthat the
appellant has convictions for offences againstpieson; theft
and public order offences. These are describethénPre
Sentence Report (PSR) datell duly 2007 as a concerning
pattern of convictions of a violent nature ....

48. On two separate occasions the appellant has gieen
custodial sentences. He also failed to comply waimmunity
orders and with the supervision element of a detenand
training order. The appellant was clearly givenmeo
opportunity to mend his ways but continued offeqdiriThere
are a number of issues raised in the PSR that ygvgrave
cause for concern for the future ....

49. It was argued before us that the appellant doedmitted
these offences when he was a very young man, libe¢ tvas
no evidence that he had committed any further o#enand
that he had shown some degree of change. It ieatothat
there was no evidence that the appellant had cdeunény
further offences since his last custodial sentendde had
however been in immigration detention for a perafdtime
since his release from custody and for all of teqa since his
release from immigration detention he had been wrde
threat of removal from the United Kingdom. Whilsat threat
was hanging over his head there was every incefbivehe
appellant not to offend ....

51. ... On balance we prefer the opinion of the P3kewand
find that the appellant is still at risk of reoffing and is
therefore a high risk to the community.”

48. In its conclusions the tribunal referred to the sjioms set out ilRazgar v Secretary
of State for the Home Departmgd@004] UKHL 27. It was satisfied that Article 8
was engaged by reason of the private life that ad dstablished in this country. It
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then referred to a number of authorities. At paait distinguishedMaslovin this
way:

“In Maslovit was said, ‘In short the Court considers thatdor
settled migrant who has lawfully spent all or thejon part of

his or her childhood and youth in the host countyy serious
reasons are required to justify expulsion. Thialigshe more

so where the person concerned committed the offence
underlying the expulsion measure as a juvenila’'this appeal
the appellant did commit the offences on his re@wsd youth,
but there is no evidence to show that the periothod that he
spent in the country was lawful as there is no @vig to show
the basis upon which he entered the United Kingtiom.

49.  The tribunal then referred ©©nur, pointing out that the Strasbourg court in thageca
had distinguishedaslov on the facts and had held in the particular cirstamces
that deportation was not in breach of article tScohtinued:

“58. In this appeal the appellant has committecerudes of
violence and dishonesty. He has also committedid®Guoder
Act offences and in our finding remains at riskrefoffending
at a risk to the public. We find that there isd&rice to support
the contention that his offending was gang relat€de facts in
this case are distinguishable fravtaslovin that the appellant
has not been here lawfully. We accept that theeltgopt has
spent most of his formative years in this countipes
unlawfully. The appellant told us that he did rspeak or
understand any language other than English. Haeage was
that although he had been at nursery in Francehaddlived
there until he was four, at that stage he couldspeak. We do
not accept that assertion. In his school repartyéar six the
appellant completed a self-assessment statinghthatas not
good at literacy because ‘English is not my fiestguage’. We
are not satisfied that the appellant has neveiahgknowledge
or understanding of the French language. Adopting
reasoning inOnur, although we would not wish to under-
estimate the practical difficulties entailed foethppellant in
relocating to the Ivory Coast, no evidence has hedohuced
which would indicate that it would be either impib$s or
exceptionally difficult for him to do so.

59. We find therefore that the fourth testRazgar[necessity
of interference in private or family life] has besatisfied. In
SSHD v Huandg2007] UKHL 11 it was held that ‘the question
to be answered was whether the refusal of leaventer or
remain, in circumstances where the life of the fgroannot
reasonably be expected to be enjoyed elsewhermgtdill
account of all considerations weighing in favourttud refusal,
prejudices the family life of the appellant in a mmar
sufficiently serious to amount to a breach of thedamental
right protected by Article 8. In this case, suhging private
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50.

51.

52.

53.

life for family life, we find that the answer toahquestion is in
the negative ....

60. We are satisfied that taking full account o thdividual

rights of the appellant and balancing those agalrestight of
the respondent in implementing and maintaining fieceve

immigration policy, the interference does not pdgje the
appellant in a manner sufficiently serious to amdara breach
of the fundamental right protected by article 8. other words
the removal of the appellant is proportionate ....”

In his written skeleton argument, Mr Drabble apphed the matter on the basis that
the guidance of the Strasbourg court in the depontaases was fully applicable to
the present case. At the hearing of the appealeher, he accepted that the case is
materially different from one of deportation. treerns the administrative removal
of JT on the ground that he is an illegal entrant.

The Secretary of State’s decision letter did nokenelear whether reliance was also
being placed on the prevention of disorder or cram@n aim of the removal. It stated
in para 27 that JT's claim under article 8 had beemsidered “in the light of your
criminal activity in the United Kingdom”, and in @a44 that “regard has been had to
your criminal history” in the context of para 399€Cthe Immigration Rules. But the
conclusion on article 8, as set out in para 3heflétter, was that “any interference to
your family and private life would be in pursuanoé the permissible aim of
maintaining effective immigration control”, withoanhy reference to the prevention of
disorder or crime. Similarly, although the triblisaconsideration of JT’s criminal
activity and the risk of his reoffending might segg that it was looking at the
prevention of disorder or crime as a relevant aishnconclusion on article 8 referred
only to “the right of the respondent in implemegtiand maintaining an effective
immigration policy” (para 60 of the determinati@uoted above). The lack of clarity
about the aim of removal and how JT's offendingudtidoe factored into the analysis
is a troubling feature of the determination, but coyncerns about the determination
go deeper than that.

First, in distinguishingVaslovon the simple basis that JT's presence in this ttpun
had not been shown to be lawful, the tribunal seenfgve regardeblaslovas being
entirely irrelevant to JT's case. Whilst the gadhdistinction was correct as far as it
went, it was not a proper basis for disregardingtwhias said irMaslov about the
position of those who have been in the host cowitrge early childhood or about the
significance of the age at which criminal offencesre committed. Although the
tribunal did take into account the fact that JT H&en in this country since early
childhood, there is nothing to show that it didveith a proper understanding of the
importance of this for the issue of private lifBlor did it take proper account of the
fact that JT’s criminal offences were committecagsvenile.

Moreover, the information available to the triburaddout JT's offending was very
limited and of doubtful accuracy. In the casemy affender, but particularly of such
a young offender, the tribunal should in my viewdanformed itself more fully of
the details of his criminality before placing swmekight on it as was evidently done in
this case. It is plain that the tribunal was neeg the help it should have been given
by the Secretary of State, whose decision letteqislly deficient in particulars about
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JT’s criminality. The additional material that t&ecretary of State sought to place
before this court (see [6] above) should have breade available to the tribunal, to
the extent that it was agreed or could be provideimissible form.

54.  In those respects, in my judgment, the tribuna#tetmination is flawed by errors of
law. Those errors are material: | am far fromfmient that the tribunal would have
reached the same conclusion if it had approacheddse correctly. On the other
hand, | do not accept that the tribunal would nsaely have allowed JT's appeal if it
had adopted the correct approach. It follows thatcase should be remitted to the
tribunal for further reconsideration.

Conclusion

55. I would therefore dismiss the appeal in JO (Ugardé)vould allow the appeal in JT
(Ivory Coast) and would remit that case to theutnidl.

Lord Justice Toulson :
56. | agree.
Lord Justice Mummery :

57.  +l also agree.
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