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Lord Justice Pitchford:

1. The appellant and his wife are Sri Lankan natiandlbey arrived in the
United Kingdom on 31 August 2007. The appellamasv aged 76 and
his wife is aged 65. They have, since their atrivaen living as a family
unit with their daughter, whom | shall call VJ, aher two children, now
aged seven and five years.

2. The appellant and his wife were refused asylum BriNdvember 2007,
against which decision the appellant appealed eolttmigration Appeal
Tribunal. In a determination of 27 May 2008 Imnaigon Judge Beg
dismissed the appeal on both asylum and humarsrgounds, including
the appellant's claim under Article 8 of the ECHRFollowing her
determination the decision of the House of Lord8&oku-Betts v SSHD
[2008] UKHL 38, [2008] 3 WLR 166 was published. @& October 2008
Senior Immigration Judge Martin ordered reconsitg@na of the
appellant’s Article 8 appeal. That hearing tookagal before Designated
Immigration Judge (“I1J”) Shaerf, who dismissed tlappeal in a
determination dated 23 December 2008. The appeillan appeals with
the permission of Sedley LJ given upon a renewed application by
Miss Shivani Jegarajah, who continues to repregentappellant before
the full court.

3. The issue raised by the appeal, as identified gylegeld, is whether
IJ Shaerf adopted the correct legal approach tasthee of proportionality,
and if so whether he was right to discount the Weig be given to a
family life formed only while the appellant's unsgssful asylum claim
was being processed.

4. Before considering the [J's application of Artick principles it is
necessary first to summarise the evidence anduttgejs findings of fact.
The appellant himself did not give evidence. Heal, hlaowever, been
interviewed. He suffered from diabetes, for whightook medication. It
was represented by his advocate at the appeahbahat he was prone to
confusion, although the judge later observed tbatedical evidence was
relied on to support that assertion. Oral evidancgupport of the appeal
was given by the appellant’s wife and daughterwds common ground
that the appellant and his wife had three childte, adult sons and their
daughter VJ. The sons had also left Sri Lankaveae living at the time
of the appeal in Europe. VJ herself came to theedrKingdom in 1997.
She sought asylum, married in 1999 and had hechidren. In 2005 she
and her husband were given indefinite leave to remaccording to VJ,
she and her husband separated in May 2006 and ekednwith her
children to a house close to their primary schosi.the end of August or
beginning of September 2007 her parents moved th her following
their arrival in the United Kingdom.

5. On 28 July 2008 Guildford County Court made an ordpon the
application of the children’s father for supervismtact with the children
on 5and 18August 2008 when they were to be accompanied by the



appellant’'s wife. We are told by Miss Jegarajatit flthough there was
initial contact there was certainly no contact witle father during 20009.
According to VJ's evidence there had been violandde marriage which
on one occasion had been witnessed by the appellaife, which she
also confirmed in evidence. Remarkably, howevérerd was no
allegation to that effect. In a copy divorce petitproduced in evidence
VJ said that her husband had deserted her. Hdmematn the contrary,
gave evidence that they sometimes lived togethdr sometimes lived
apart. VJ said that her divorce petition had bided in January 2008. A
copy produced to the hearing was unstamped but &8eDctober 2008.
VJ was inconsistent when asked whether she hadrgeaoged her mother
and children to contact visits. VJ said that rehér, the appellant, was
the last living member of his family. Her mothaids on the contrary, that
he had two brothers in Sri Lanka. In evidence ¥l $oth that her
husband had left her and later, in contradictibat she had left him taking
the children with her.

. In interview the appellant himself had said that two sons were living

respectively in Denmark and Italy but had no pemmitemain there. His
wife, on the other hand, gave evidence that shenloadiea of her son’s
whereabouts. VJ told the judge that both of hetHars had been given
refugee status. VJ said that she suffered frontedspn and was not
currently working. She hoped to return to full &nwvork if her mother

could continue to look after the children. Amohg tlocuments produced
were copies of statutory sick pay certificates ratirom 11 September
2008 and some unspecified documentary evidence ghathad been
prescribed an antidepressant medicine. 1J Shasriarised his findings
of fact as follow:

“28. | accept that the Appellant, his wife and thei
daughter are related as claimed and that since the
Appellant and his wife have arrived in the United
Kingdom, the Appellant's wife has helped very
considerably with the care of her grandchildren and
that the Appellant and his wife are, after some
fifteen months in the United Kingdom, integrated
into their daughter’s family.

39. Looking at the evidence of the Appellant, his
wife and his daughter in the round | find for re@so
mentioned that | consider none of them to be
reliable or credible witnesses. | accept that the
Appellant and his wife live with their daughter and
that the Appellant’s wife runs the daughter’'s home
and is effectively responsible for the care of twey
grandchildren. | accept that it is no doubt a
considerable benefit for the Appellant and his wife
their daughter and their grandchildren to live unde
the same roof. | accept that the Appellant isrgde
and not in the best of health. | note his wifénar



statement said that her husband is too ill to dtten
his solicitors to give a statement and that her
husband is confused. At the hearing she said that
his hearing was poor: see hearing reply 133. The
Appellant was present at the hearing. There was no
medical evidence to explain why he could not give
oral testimony.

40. Given the numerous apparent inconsistencies
relating to basic matters such as the whereabduts o
their two sons and their relatives remaining in Sri
Lanka, | find that | can place little reliance dret
evidence of the Appellant's daughter to be an
unreliable witness for the various reasons already
identified.

41. The evidence is that the Appellant and
especially his wife take an active part in their
daughter’'s household and in caring for their
grandchildren. | accept they are able to give each
other mutual support and their lives are fraught in
that the Appellant’s daughter states she is segrat
from her husband and is a single parent, her father
is not in the best of health and the immigration
status of her parents is uncertain. Beyond ticanl
place little weight on their evidence.”

7. The judge turned to address the questions posetohly Bingham in
R (Razgar) v SSHI)2004] UKHL 27, [2004] 2 AC 368 at paragraph 17.
These were, of course, the questions, the answersvhich would
determine whether the removal of the appellant arsd wife would
constitute a breach of the United Kingdom’s obligias under Article 8(1)
and (2). Upon the first two questions the IJ reasloat paragraph 43 as
follows:

“The first was whether the proposed removal would
be an interference by a public authority with the
exercise of the applicant’s right to respect fog hi
private or family life. | am satisfied that the
Appellant has established a private and family life
with his daughter and her children. There was no
evidence before the Tribunal of family life withyan
other relatives in the United Kingdom or of any
other aspect of the Appellant's private life. The
second is whether the interference would have
consequences of such gravity as potentially to
engage the operation of Article 8. In AG (Eritrea)
SSHD[2007] EWCA Civ 801 at para 28 Sedley LJ
said:



‘While an interference with private or family
life must be real if it is to engage Article 8(1),
the threshold of engagement (the ‘minimum
level’) is not an especially high one.’

Accordingly there is a low threshold in the
engagement of Article 8. Once Article 8 is
engaged, the focus moves, as Lord Bingham’s
remaining questions indicate, to the process of
justification under Article 8(2).”

8. As to the third question the Designated Immigratladge said:

“Next must be considered whether the interference
would be in accordance with the law. It would be in
accordance with the Immigration Rules and the
general law.”

He proceeded to pose questions four and five tegethfollows:

“Then one must ask if the interference is necessary
in a democratic society, whether it can be judifie
by reference to the legitimate objective of Article
8(2) or the maintenance of proper immigration
control. The Respondent has stated that the
removal of the appellant would be necessary in the
interests of maintaining proper immigration control
The final question is whether such interference is
proportionate to the public end sought to be
achieved.”

9. This was as Lord Bingham observed at paragraph Fiofspeech in
EB (Kosovo) v SSH[OJ2008] UKHL 41, [2009] 1 AC 1159, a legitimate
approach. He said:

“In practice the fourth and fifth questions are
usually, and unobjectionably, taken together, lsut a
expressed they reflect the approach of the
Strasbourg court which is (see Boultif v Switzedan
(2001) 33 EHRR 1179, para 46; Mokrani v France
(2003) 40 EHRR 123, para 27; Sezen v Netherlands
(2006) 43 EHRR 621, para 41) that

‘decisions in this field must, in so far as they
may interfere with a right protected under
paragraph 1 of Article 8, be necessary in a
democratic society, that is to say justified by a
pressing social need and, in particular,
proportionate to the legitimate aim pursued’.”



10.The 1J directed himself as to the application & fgnoportionality test in
accordance with the guidance given by Lord Bingharhluang v SSHD
[2007] UKHL, [2007] 2 AC 167 and in Razgain Razgaat paragraph 20
Lord Bingham said:

“The answering of question (5), where that question
is reached, must always involve the striking odia f
balance between the rights of the individual ared th
interests of the community which is inherent in the
whole of the Convention. The severity and
consequences of the interference will call for
careful assessment at this stage. The Secretary of
State must exercise his judgment in the first
instance. On appeal the adjudicator must exercise
his or her own judgment, taking account of any
material, which may not have been before the
Secretary of State. A reviewing court must assess
the judgment, which would or might be made by an
adjudicator on appeal. In Secretary of State fer th
Home Department v Kacdp002] Imm AR 213,
paragraph 25, the Immigration Appeal Tribunal
(Collins J, Mr C M G Ockelton and Mr J Freeman)
observed that: ‘although the [Convention] rights
may be engaged, legitimate immigration control
will almost certainly mean that derogation from the
rights will be proper and will not be
disproportionate.” In the present case, the Colrt
Appeal had no doubt (paragraph 26 of its judgment)
that this overstated the position. | respectfully
consider the element of overstatement to be small.
Decisions taken pursuant to the lawful operation of
immigration control will be proportionate in allsa

a small minority of exceptional cases, identifiable
only on a case by case basis.”

11.In Huangat paragraph 20 Lord Bingham explained:

“In an article 8 case where this question is redche
the ultimate question for the appellate immigration
authority is whether the refusal of leave to emter
remain, in circumstances where the life of the
family cannot reasonably be expected to be enjoyed
elsewhere, taking full account of all considerasion
weighing in favour of the refusal, prejudices the
family life of the applicant in a manner sufficignt
serious to amount to a breach of the fundamental
right protected by article 8. If the answer to this
guestion is affirmative, the refusal is unlawfuldan
the authority must so decide. It is not necesdaay t
the appellate immigration authority, directing fse



along the lines indicated in this opinion, need iask
addition whether the case meets a test of
exceptionality. The suggestion that it should is
based on an observation of Lord Bingham in
Razgar above, para 20. He was there expressing an
expectation, shared with the Immigration Appeal
Tribunal, that the number of claimants not covered
by the Rules and supplementary directions but
entitled to succeed under article 8 would be a very
small minority. That is still his expectation. Bl
was not purporting to lay down a legal test.”

12. In Miao v SSHD[2006] EWCA Civ 75, 12, Sedley gave assistancenupo
the practical application of the Strasbourg appnpachich | gratefully
adopt. He said:

“...the state must show not only that the proposed
step is lawful but that its objective is sufficignt
important to justify limiting a basic right; that is
sensibly directed to that objective; and that ieslo
not impair the right more than is necessary. Thke la
of these criteria commonly requires an appraisal of
the relative importance of the state's objectivd an
the impact of the measure on the individual. When
you have answered such questions you have struck
the balance.”

13.The 1J went on to consider the issue of proportipnehen, in the words
used by Lord Bingham at paragraph 20 of Hyanhgere were
“circumstances where the life of the family canredsonably be expected
to be enjoyed elsewhere”.

14.In VW _& MO v SSHD [2008] UKAIT 00021, at the appeal, the
immigration judge had concluded: “I do not findpitoved that there are
insurmountable obstacles to the whole family livingether in Uganda.”

15.The issue for the president, Hodge J, sitting w8#mnior Immigration
Judge Storey, was whether the use of those words aparopriate to
express the reasonableness or the seriousnes® dfteh of requiring
removal. He concluded at paragraphs 31-44 thatcheker form of
words was used, the underlying test is the sambatWust be shown is:

“...more than mere hardship or mere difficulty or
mere obstacles. There is a seriousness test which
requires the obstacles and difficulties to go belyon
matters of choice or inconvenience.”

16.In EB (Kosovo)at paragraph 12 Lord Bingham placed the question o
reasonableness in its context, saying:



“Thus the appellate immigration authority must
make its own judgment and that judgment will be
strongly influenced by the particular facts and
circumstances of the particular case. The authority
will, of course, take note of factors, which have,
have not, weighed with the Strasbourg court. It,wil
for example, recognise that it will rarely be
proportionate to uphold an order for removal of a
spouse if there is a close and genuine bond weh th
other spouse and that spouse cannot reasonably be
expected to follow the removed spouse to the
country of removal, or if the effect of the orderto
sever a genuine and subsisting relationship between
parent and child. But cases will not ordinarilyseai
such stark choices, and there is in general no
alternative to making a careful and informed
evaluation of the facts of the particular case. The
search for a hard-edged or bright-line rule to be
applied to the generality of cases is incompatible
with the difficult evaluative exercise which argcB
requires.”

17.In the appeal of VW (Uganda) v SSHR009] EWCA Civ, 5, Sedley LJ
observed that Lord Bingham had put to rest thecisgoether the existence
or otherwise of insurmountable obstacles to remaxad a substitute for,
or an application of, the test of whether in thecuwnstances removal
would be reasonable. At paragraph 19 he said:

“...While it is of course possible that the facts of
any one case may disclose an insurmountable
obstacle to removal, the inquiry into proportiotali

is not a search for such an obstacle and doesdot e
with its elimination. It is a balanced judgment of
what can reasonably be expected in the light of all
the material facts.”

18.Finally IJ Shaerf correctly directed himself acaogdto Beoku-Betts v
SSHD not just to the interaction between the appel@amd his wife with
individual members of the family but with the cirostances of the family
as a composite whole. The judge’s conclusions loa issue of
proportionately are recorded in the following paegips of his
determination as follows:

“The Appellant's daughter stated her marriage
effectively came to an end in late May 2006. She
claimed her husband failed to provide for her @irth
children. 1 note it was not until the end of Augus
2007 that her parents arrived in the United Kingdom
and on the evidence of her mother at hearing replie
137 and 138, her daughter did not know her parents



were coming to the United Kingdom until they had
arrived. Her daughter confirmed this at hearing
reply 67. Their only contact was by telephone
according to the daughter once every two or three
months and according to her mother once every two
months: see hearing replies 69 and 179. This had
been the frequency of their contact for almost ten
years since the Appellant’s daughter had comedo th
United Kingdom in 1997. Considering the evidence,
| do not find it has been shown that the interfeeen
to the private and family lives of the Appellants h
wife, his daughter and his grandchildren estabtishe
only during the time taken to process the Appelant
claim which would result from the removal of the
Appellant together with his wife from the United
Kingdom because of the legitimate objects referred
to in Article 8(2) of the European Convention and
the maintenance of proper immigration control
would be disproportionate.

49. | have taken into account the age and apparent
infirmity of the Appellant as well as the compavati

age of his wife and their daughter's broken magiag
and that she is now a single parent but also the
limited time, since the end of August 2007, during
which the Appellant and his wife have been in the
United Kingdom.

50. For the claim to succeed, namely that the
removal of the Appellant and his wife together
would be unreasonable and would amount to a
disproportionate interference which would breach
the rights of the Appellant or of any members & hi
family under Article 8 what must be shown is more
than a mere hardship or mere difficulty or mere
obstacle or that the interference or its consecegnc
would meet the criterion of the test for seriousnes
in other words that the obstacles or difficultieasi

go beyond matters of choice or convenience: see
VW and MO08/21. | find the Appellant has failed
to show this is the case.

51. Considering all the evidence in the round and
looking at the position from the view point of each
member of the Appellant’s family | have come to the
conclusion that the appeal of the Appellant under
Article 8 of the European Convention fails and with
it that of his wife as his dependant.”



19.1t is clear from the opening words at paragraphob@he determination

that, in applying the proportionality test, IJ Stiabd not contemplate that
it would be reasonable to require VJ and her carldo move to Sri Lanka
to enjoy family life with the appellant and his wif He saw his
assessment, rightly in my view, as an examinatiaie question whether
the impact of cessation of a recently acquired liafife, by the return of

the appellant and his wife in Sri Lanka, was a propnate and therefore
legitimate consequence of necessary immigratiotrabn

20.1t is to this issue that Miss Jegarajah’s submissioave been principally

21.

22.

23.

directed. Her submissions, both in writing andllgréo us, have been
direct and to the point and for that | am gratef8he submits that central
to the judge’s assessment were the interests of appellant’s
grandchildren. It was no fault of theirs that thearents were separated
and their mother was unwell. During the period1&f months or so,
between the grandparent’s arrival in August 200d an hearing in
December 2008, relationships had inevitably beegefd. Grandmother
had become an indispensable carer and family heepek. In VJ's
precarious state of health this was, it is submhite vulnerable family
which required maintenance of the grandparents atpdf that support
was removed there was a real risk that the childvenld require the
intervention of Social Services. The fact thathbemotional ties and
dependency had been acquired during the period wiherappellant’s
immigration status was precarious did not underpiingas submitted, the
strength and depth of that family life. It shouldt, as a matter of
principle, be discounted on account of the circameses of its origin. The
IJ’s finding that the removal of the appellant amd wife would be a
reasonable step involving no more than “mere hapdshmere difficulty
or mere obstacle”, and that it failed to meet thtega of seriousness since
those obstacles or difficulties did not “go beyomatters of choice or
convenience”, were irrational.

In my view, Miss Jegarajah is right to emphasise ithportance of the
appellant’s grandchildren in the assessment of gtmmality. Removal
of the children’s family support system would indd®e a serious step to
take which, if taken, must be properly justifiablehe circumstances.

In a consideration of proportionality the 1J wasdlved first in a fact-
finding examination of the circumstances of theifgiife asserted on the
appellant’'s behalf. This he did and, in my vieug findings are properly
and adequately expressed at paragraphs 28 and 391 t@f his

determination.

Having found that immigration control was a leg@it® aim which in fact
would interfere with the appellant’'s Article 8 righthe IJ’'s next task was
to balance the impact of interference on this fgnwith the need to
maintain that control. In striking the balance, avhwere the
considerations which were material? It seems tothmae the Designated
Immigration Judge was in this case entitled to talcgount of the
following: 1) the nature and degree of family léajoyed before August



24,

25.

26.

2007; 2) the nature and degree of family life eapbyafter 2007; 3) the
circumstances in which family ties were enabledytow and deepen; 4)
the likely impact upon the family if those ties wdiroken. It does not
seem to me that any one of these consideratiompsihe others, but they
all together form the picture upon which the ultiempudgment was to be
made.

Miss Jegarajah does not argue that the circumstanaehich these family
ties were recently made, during a time when thesldgot’'s immigration
status was precarious, was a factor of minimal @rimportance. She
recognised, | think, that both the European CofilHoman Rights and
domestic courts in England and Wales habituallyréra the question of
whether, and to what extent, family ties forgedoreach of immigration
control affect the balancing exercise to which Vvénaieferred. Cynical
opportunism will often be a significant factor ewbur of the maintenance
of proper immigration control. On the other haadd by way of example,
prolonged delay by the Secretary of State in prngsapplications for
leave to remain may create the circumstances ichwbliose family ties
are inevitably forged. In such circumstances thiafce may be more
likely to tilt in favour of the individual and ag@t the necessity for
enforcement.

Every case has to be judged on its own particaletsf | accept that there
is here no question of exploitation of immigraticontrol, cynical or
otherwise. The 1J did not find that there had bebnthe absence of the
children’s father, and in view of VJ’s ill healther mother’s assistance
with home and children was bound to result in godaag of family ties
and the emergence of a practical dependency betvameity members.
Nevertheless, the 1J was in my view entitled togd avas right to, have
regard to the comparatively short duration of theesence of these ties
and their circumstances as material considerations.

Miss Jegarajah’s main criticism of the 1J’s deteration in paragraph 47
is that it failed to carry out an examination oé thffects of separation on
this family; in particular, the effects of sepaoatiupon the daughter and
grandchildren who would be left behind. | accédyattin almost all cases
where proportionality is the defining issue, therigration judge will be
bound to consider the evidence as to what is likelige the effect on the
family life established of the enforcement of imnaigon control. In some
cases that will involve a consideration of the chkei which confront
family members, such as should they remain togethdrreturn together
to their country of origin, or should they separatehe more compelling
interests of one or more of them. As Sedley Lintgal out in
VW (Uganda)at paragraphs 40 to 43, it will not always be pmedor the
fact-finder to make a decision what choices willrhade by those most
intimately affected by the decision. In such cmstances it may be
possible, when judging proportionality, only to gidue weight to the
existence of a hard if not impossible dilemma. tTls&anot, in my
judgment, the present case. Here there was nogresdtion of choice.
These children were British citizens. Their mothad indefinite leave to



27.

28.

29.

remain. The father remained in the United Kingdoifhe family had

been in the United Kingdom since 1997. No-one timesd at the tribunal
hearing that the appellant and his wife would eithes permitted to stay or
return alone to Sri Lanka. The issue for the judgs whether their return
would be proportionate, having regard to the liketgpact of that

interference on the family life which had been klsaed.

It is at this point that, it seems to me, Miss Jagdn’s argument flounders.
Save for the 1J’'s findings to which | have alreachferred, the only

evidence of the bond existing between family memband an

interdependency between them came from VJ whott@dJ (paragraph
10 of the determination):

“Her mother shouldered a considerable amount of
the childcare and her father despite his poor
physical condition had been a great emotional
support for her. Although the Appellant’s daughter
was currently not at work because of depression,
she would like to work on a full-time basis which
would be practicable if her parents remained with
her. Her children have a good relationship with he
parents and so do not really notice the absence of
their father.”

| should observe that there was before the 1J ndicakevidence upon
VJ’'s current condition of mental health, let alotee effect upon her
mental health of any separation of the family. s therefore left to
evaluate the evidence of infrequent telephone contetween the
appellant and his wife and VJ and her children betw1997 and August
2007; evidence that for 15 months grandmother le&a lgiving invaluable
practical support to her single parent daughter Wwhd suffered from
depression; evidence that there was a “good” oelaliip between her
children and their grandparents, and evidence \WJahad plainly coped
with her single parent status during the periodveen May 2006 when
she and her husband separated and August 2007heh@arents arrived.

There was nothing more which the 1J could put ia balance. Miss
Jegarajah candidly assured us that she had exartiiaethse papers and
found nothing of assistance to the appellant whiels not referred to by
the 1J in the extracts from his determination tackh have referred. In
my judgment paragraph 47 was, in the circumstanteise present case,
read, as it was intended to be, together with e findings of fact, an
adequate and proper analysis of the issue of ptiopatity. 1J Shaerf was
not, as | read it, excluding from his considerationas Miss Jegarajah put
it, marginalizing the acquisition of a family lifsimply because it was
short-lived or because it had been acquired while tppellant’s
immigration status was uncertain. Had that beeniritiention it would
have been a momentous decision explicitly statethé determination.
The judge was saying no more than when takinghake considerations,
including the family life acquired into account thalance fell in favour of



the Secretary of State’s decision. The judge neiseg that this would
create difficulties or hardship for the family, bhis assessment was that

these were not of such a quality that removal shdé regarded as
unreasonable and disproportionate.

30.In my view, these findings were properly availatdethe 1J and he made
no error of law. For these reasons | would disrthisesappeal.

Lady Justice Arden:

31.1 agree. Like my Lord, | would like to express ragpreciation of the
advocacy on this appeal, particularly that of Mlegarajah, who was well

prepared and argued the appeal with admirable ecpnand
persuasiveness.

Lord Justice Thorpe:

32.1too agree that this appeal should be dismissdd associate myself with
the commendation that has come from my Lord andLawy for the
quality of Miss Jegarajah’s advocacy.

Order: Appeal dismissed



