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Lord Justice Sedley:

Introductory

1.

This judgment, which is the work of all three memsbef the court, is being given in
unitary form because the cases to which it relata® selected for hearing by a single
court in the hope of giving some general guidaneeaonumber of related issues.
Inevitably some issues have dropped away and otire acquired unanticipated
prominence. All, however, have the same backdtopenforced return of individuals
with no independent right to be or remain in theiteéth Kingdom to a war-torn
country, Somalia, where their safety is or mayrbsdrious doubt.

Two particular paradoxes affect these cases.

One is that the common sense of waiting until remh@r deportation is imminent

before deciding whether it is safe has to be satnaythe mandate to primary and
appellate decision-makers to take into accounfuhdéumanitarian and human rights
implications of the immigration decision which isfore them.

The other is that, difficult as it is, it is necagsto put aside the fact that none of
those now claiming humanitarian and human rightdgation has any independent
entitlement to be in the United Kingdom, and thdeast one has committed a serious
crime which makes it wholly undesirable that heudtdaemain here. The lack of any
prior right to be here is the necessary predicht@lacases concerning safety on an
enforced return, but that does not mean that secplp are not entitled to the due
process and protection of the law.

In that context this judgment addresses the folgwssues:

(@) How is danger arising from generalised or iadisinate violence to be
appraised?

(b) On appeal against an adverse immigration dagisis the appellate
tribunal’'s decision only whether an individual cam principle be
returned to his home state (or part of it) or is thbunal required to
consider the appellant’s safety at the point aimetand on any journey
that he or she must make from there to reach sadetgioes this latter
issue arise only when removal directions are given?

(c) What is the nature of the burden of proof reston a person who
contends that deportation will put his or her &ferisk?

The law

6.

Removals of illegal entrants continue to be caroatiunder the powers contained in
paragraphs 8 to 10 of Sch. 2 to the Immigration 2&t1. These permit directions to
be given to a carrier to remove an illegal enttard country of which he is a national
or a citizen; a country or territory in which heshabtained a passport or other
document of identity or where he embarked for timtedl Kingdom; or a country or

territory to which there is reason to believe hé e admitted. Safety at the point of



10.

return or en route to a safe place is not a statutector: it arises as an adjectival
human rights or humanitarian issue.

The European Convention on Human Rights by arud&antees the right to life and
by art. 3 forbids inhuman or degrading treatmehe Tisk that one of these rights will
be violated is measured by the actual and proyedituation of the individual
seeking protection. The Qualification Directive Q2083 EC) lays down “the
minimum standards for the qualification and statdisthird country nationals or
stateless persons as refugees or as persons wieowisth need international
protection and the content of the protection gmdihten addition to laying down
criteria in relation to refugee status and definthg minimum civil rights to be
accorded to refugees, the Directive defines thecepinof ‘subsidiary protection’
which may be available to those who do not quasyrefugees. So far as relevant
for present purposes, a person eligible for sulsrdprotection is defined in article
2(e) as:

“A third country national ... who does not qualify agefugee but in respect
of whom substantial grounds have been shown fdewrf that the person
concerned if returned to his or her country of iorig.. would face a real risk
of suffering serious harm as defined in article 15,, and is unable or owing
to such risk unwilling to avail himself or hersaif the protection of that
country.”

Article 15 defines serious harm:
“Serious harm consists of
(a) death penalty or execution; or

(b) torture or inhuman or degrading treatment origtument of an applicant in
the country of origin; or

(c) serious and individual threat to a civilianifelor person by reason of
indiscriminate violence in situations of internab or internal armed
conflict.”

Member States were required to transpose the Dieecito domestic law by October
2006. In so far as any new provisions were requimgtle domestic law of the United
Kingdom, this was achieved by amendment of the Ignation Rules and the Refugee
or Person in Need of International Protection (@igation) Regulations 2006, Sl

2006/2525. Entitlement to international humanitariprotection is set out, in

accordance with the Directive, in paragraph 339C.

In February 2009 the ECJ gave its rulingBlgafaji [2009] 1 WLR 2100. On the
basis of it, this court in June 2009 decidgd (Iraq) [2009] EWCA Civ 620. The two
decisions now afford a reasonable measure of ogrtabout the meaning and scope
of art. 15(c) of the Qualification Directive.

In Elgafaji, the ECJ was asked whether the protection proviedrticle 15(c) was
co-terminous with the protection provided by adicB of the ECHR or was



11.

12.

13.

supplementary to it. If the latter, what were trgeria for determining eligibility?

The Court held that article 15(c) protection weaydnd article 3 ECHR protection
(which is covered by article 15(b) of the Qualifioa Directive). As to the criteria to
be applied, at paragraph 43 the Court summariseddhition thus:

“...article 15(c) of the Directive, in conjunction thi article 2(e) of the
Directive, must be interpreted as meaning thatetkistence of a serious and
individual threat to the life or person of an apaht for subsidiary protection
is not subject to the condition that that applicadtduce evidence that he is
specifically targeted by reason of factors particulto his personal
circumstances, and the existence of such a thraat exceptionally be
considered to be established where the degree di$cnmminate violence
characterising the armed conflict taking place .eaches such a high level
that substantial grounds are shown for believirag ¢ghcivilian, returned to the
relevant country or as the case may be, to theaeteegion, would, solely on
account of his presence on the territory of thatntxy or region, face a real
risk of being subject to that threat.”

Thus, for a person who claimed subsidiary protectioerely on account of his
presence in a particular war zone, the level ofstréminate violence would have to
be very high. But, earlier, in paragraph 39, thei€bad explained that, where the
applicant could show that he or she was specificatfected by reason of factors
particular to his or her personal circumstancedpvaeer level of indiscriminate
violence would be sufficient to show eligibilityrfeubsidiary protection.

In QD, this court considered and appliglyafaji, which, as it observed, left a number
of potential problems outstanding. It sought tari€y the ECJ’'s use of the word
‘exceptionally’ in 843 (quoted above), holding,&#5, that the judgment of the ECJ
had not introduced an additional test of exceptibnalt had simply stressed that “it
is not every armed conflict or violent situation ialh will attract the protection of
article 15(c) but only one where the level of viaie is such that, without anything to
render them a particular target, civilians facel msks to their life or personal
safety.” That observation is of course subjedheoqualifications that, where specific
personal or group factors apply which increaseisieto the particular applicant over
and above that faced by the population at large lékiel of indiscriminate violence
will not need to be as high, and that where effecpersonal protection is accessible
the risk may abate.

The following provisions of the Nationality, Immaron and Asylum Act 2002 have
a bearing on these appeals:

82 Right of appeal: general

(1) Where an immigration decision is made in respect of a person he may appeal to the
Tribunal.

(2) In this Part "immigration decision" means—
(a) refusal of leave to enter the United Kingdom,
(b) refusal of entry clearance,

(c) refusal of a certificate of entitlement under section 10 of this Act,



@) ...

(d) refusal to vary a person's leave to enter or remain in the United Kingdom if the
result of the refusal is that the person has no leave to enter or remain,

(e) variation of a person's leave to enter or remain in the United Kingdom if when the
variation take
effect the person has no leave to enter or remain,

(I) revocation under section 76 of this Act of indefinite leave to enter or remain in the
United Kingdom,

(g) a decision that a person is to be removed from the United Kingdom by way of
directions under

[section 10(1)(a), (b), (ba) or (c)] of the Immigration and Asylum Act 1999 (c 33)
(removal of person unlawfully in United Kingdom),

(h) a decision that an illegal entrant is to be removed from the United Kingdom by way
of directions

under paragraphs 8 to 10 of Schedule 2 to the Immigration Act 1971 (c 77) (control of
entry: removal),

(hal a decision that a person is to be removed from the United Kingdom by way of
directions under section 47 of the Immigration, Asylum and Nationality Act 2006
(removal: persons with statutorily extended leave), .

(i) a decision that a person is to be removed from the United Kingdom by way of
directions given by virtue of paragraph 10A of that Schedule (family),

(ia) a decision that a person is to be removed from the United Kingdom by way of
directions under

paragraph 12(2) of Schedule 2 to the Immigration Act 1971 (c 77) (seamen and
aircrews),

(ib) a decision to make an order under section 2A of that Act (deprivation of right of
abode),

(J) a decision to make a deportation order under section 5( 1) of that Act, and

(k) refusal to revoke a deportation order under section 5(2) of that Act.

(3A) Subsection (2)0) does not apply to a decision to make a deportation order which states
that it is made in accordance with section 32(5) of the UK Borders Act 2007; but—

(a) a decision that section 32(5) applies is an immigration decision for the purposes of
this Part, and

(b) a reference in this Part to an appeal against an automatic deportation order is a
reference to an
appeal against a decision of the Secretary of State that section 32(5) applies.

(4) The right of appeal under subsection (1) is subject to the exceptions and limitations
specified in this Part.

84 Grounds of appeal

(1) An appeal under section 82(1) against an immigration decision must be brought on
one or more of the following grounds—

(a) that the decision is not in accordance with immigration rules;



(b) that the decision is unlawful by virtue of section 19B of the Race Relations Act
1976 (c 74) or Article 20A of the Race Relations (Northern Ireland) Order 1997
(discrimination by public authorities);

(c) that the decision is unlawful under section 6 of the Human Rights Act 1998 (c
42) (public authority not to act contrary to Human Rights Convention) as being
incompatible with the appellant's Convention rights;

(d) that the appellant is an EEA national or a member of the family of an EEA
national and the

decision breaches the appellant's rights under the Community Treaties in respect
of entry to or residence in the United Kingdom;

(e) that the decision is otherwise not in accordance with the law;

(f) that the person taking the decision should have exercised differently a
discretion conferred by immigration rules;

(g) that removal of the appellant from the United Kingdom in consequence of the
immigration decision would breach the United Kingdom's obligations under the
Refugee Convention or would be unlawful under section 6 of the Human Rights Act
1998 as being incompatible with the appellant's Convention rights.

(2) In subsection (1)(d) "EEA national" means a national of a State which is a contracting
party to the Agreement on the European Economic Area signed at Oporto on 2nd May
1992 (as it has effect from time to time).

(3) An appeal under section 83 must be brought on the grounds that removal of the
appellant from the United Kingdom would breach the United Kingdom's obligations under
the Refugee Convention.

(4) An appeal under section 83A must be brought on the grounds that removal of the
appellant from the United Kingdom would breach the United Kingdom's obligations under
the Refugee Convention.

85 Matters to be considered

(1) An appeal under section 82(1) against a decision shall be treated by [the Tribunal] as
including an appeal against any decision in respect of which the appellant has a right of
appeal under section 82(1).

(2) If an appellant under section 82(1) makes a statement under section 120, [the
Tribunal] shall consider any matter raised in the statement which constitutes a ground of
appeal of a kind listed in section 84(1) against the decision appealed against.

(3) Subsection (2) applies to a statement made under section 120 whether the statement
was made before or after the appeal was commenced.

(4) On an appeal under section 82(1)[, 83(2) or 83A(2)] against a decision [the Tribunal]
may consider evidence about any matter which [it] thinks relevant to the substance of the
decision, including evidence which concerns a matter arising after the date of the
decision.

(5) But in relation to an appeal under section 82(1) against refusal of entry clearance or
refusal of a certificate of entitlement under section 10—

(a) subsection (4) shall not apply, and



(b) the Tribunal may consider only the circumstances appertaining at the time of the
decision to
refuse.

The changing country guidance on Somalia

14.

15.

16.

17.

There are three relevant landmarks in the AIT’sntguguidance determinations
affecting the safety of returns to Somalia. All skxe around the fact that, for the
present and for a while past, the only feasiblenpof return is Mogadishu airport.
This means that a returnee has either to be alide sufficiently safe in Mogadishu
itself or to be able to travel on to a place oesaf

In March 2005 the AIT promulgated its decisionNM and others (Long&vomen —
Ashraf) Somalia CG[2005] UKAIT 00076. The AIT in that case found tha
conditions in southern Somalia and particularlyaimd around Mogadishu were such
that both men and women from minority clans were dianger of article 3
mistreatment and should be regarded as refugeég iabsence of evidence of a clan
or personal patron which could protect them. Med aomen from majority clans
were not likely to be in need of international gaiton, although individual
circumstances required separate considerationo@dh women were at greater risk
than men, ‘they would not be able to show thatpfynas lone female returnees from
the United Kingdom, they have no place of clantyaf€inally, the AIT held that the
general conditions of life or circumstances in Shendid not engage the obligations
of the Refugee Convention or engage article 3 EGbiRall female returnees. A
differential impact had to be shown. Being a sngloman was not of itself a
sufficient differentiator.

This decision constituted the current guidance wvédnber 2007 whemiH and
otherscame before the AIT. Both, however, were supeigdnethe decision iAM
and AM promulgated in January 2009 following a hearinghie previous October.
We will come in due course to its detail. As redeghabove, that decision was
followed, first by the ECJ’s decision Elgfaji and then by this court’s decision@QD

(Iraq).
Of the four appeals considered in this judgment:

« the first is that oHH, raising a question (which is case-specific andso
not of general significance) of the materialityaof error of law in relation to
the scope of the Qualification Directive

* the second, that of one of the two appellan&hf) and

* the third,J, decided by the Administrative Court in the wakeAM and AM
counterposes two radical arguments: that the @oidtroute of return are
excluded by law from an immigration decision that iadividual is to be
removed, and that they are required by law to blided in such a decision.



* the fourth is the appeal of a deportee, MA, asoided in the wake cAM
and AMand turning on the onus and standard of proof @emicg safety in
Mogadishu.

HH'’s case: danger from indiscriminate violence

18.

19.

20.

21.

22.

23.

The appellant HH is a citizen of Somalia born 1629 She is thought to have entered
the United Kingdom in 2005. In May 2006, she waswicted of an immigration
offence and sentenced to 9 months imprisonmente Tourt recommended
deportation and, in November 2006, the Secretary Stte adopted that
recommendation and ordered her deportation. Tipeli@nt appealed, contending
that, as an Ashraf (that is a member of a minali&y), she would suffer persecution
or other serious harm if returned to Somalia. ®hginal tribunal, sitting in March
2007, found her not to be a credible witness. Tiegscted her claim to be an Ashraf
and concluded that she came from Mogadishu andfiwas a majority clan. They
dismissed her appeal. The AIT ordered reconsideraif her appeal on the ground
that there was a material error of law in the mammevhich the tribunal had assessed
the risks facing HH as a woman if returned to Mogjadl as at March 2007.

At the second stage reconsideration, HH's appealhveard together with the appeals
of two other Somali women and was treated by tHE & a country guidance case on
the position of women if returned to Somalia. Hearing took place in November

2007. As is usual in country guidance cases, the ddnsidered a great deal of
written evidence and heard expert evidence abautrgé conditions in Somalia, the

position of women and the particular problems tofdmed by the three appellants.

HH contended that return to Somalia would infringe article 3 ECHR rights. She

also placed reliance on the provisions of arti@é&) of the Qualification Directive.

The AIT published its determination in January 2008dismissed HH’s appeal on
both article 3 ECHR and article 15(c) grounds. %lo& appeals to this court.

Although four grounds of appeal were originally adged, Richard Drabble QC
appearing on her behalf narrowed the focus of gpeal shortly before the hearing
began. He contended only that the AIT had erreilsimpplication to HH’s case of
the provisions of article 15(c) of the QualificatiDirective.

At the time when the AIT dismissed HH'’s appealr¢heere no reported cases either
in the European Court of Justice or in the higlwents of this country as to the way in

which article 15(c) was to be construed and appleitdice November 2007, the

position has been clarified first by the ECJHlgafaji and then by this court iQD

(Iraq).

It is conceded by Elisabeth Laing QC for the Seeyedf State that the AIT did not
construe and apply article 15(c) in accordance Witjafaji andQD. She submits
however, that the findings of fact were such thahose decisions had been properly
applied, the result would have been same; thetstgtappeal would still have been
dismissed. Therefore there was no material errtavofand this appeal should fail.

To examine that contention it will be necessargdb out the findings of fact and to
examine the way in which the AIT is now known tovéarred. Before embarking on



that process, we should mention that, since trgs vas before the AIT in November
2007, conditions in Somalia have deteriorated sigaificant extent and the country
guidance decisioM and AM(armed conflict: riskcategories) Somalidas been
given. That case was heard in October 2008 anlleiugvidence was submitted even
after the end of the hearing. We have examinedasmpf that decision in this group
of appeals and are aware that the state of affairfSomalia (and particularly in
Mogadishu) as found iAM and AMis considerably worse than that found in the
instant case. There is therefore a degree ofcaatity about our consideration of the
facts of the present appeal.

The AIT determination

24,

25.

The AIT took as its starting point (at paragraplit®) findings of the AIT ilNM and
others (Lone Women — Ashraf) Somalia §2e above; given on 31 March 2005).
The AIT in the present determination considered ¢we&ence of three experts,
Professor I. M. Lewis, Dr Luling and Dr Mullen, aualified to speak about current
conditions in Somalia. Professor Lewis describedréous deterioration in conditions
in Mogadishu in 2007. He recorded the displacenoérat substantial proportion of
the population of the city as a response to thetahand violent conditions. He spoke
of the brutality of the Ethiopian forces then inetlity and the prevalence of
indiscriminate shooting and bombardment which cdumsany civilian casualties. He
cited the opinion of the UN that at that time thevas no state in existence in
Mogadishu or Southern Somalia, only rival gangspensuing their private interests
unchecked by any functional government structusgewever, the tribunal did not
entirely accept Professor Lewis’s evidence. dadt starting at paragraph 294, the
AIT found that the fighting between the two mairtfans (the Transitional Federal
Government (TFG) backed by the Ethiopians and shemic Courts Union (ICU))
was directed mainly against each other and waslaotbased. Moreover, although
there were times when civilians were killed or nejgh due to misfiring, civilians were
not subject to indiscriminate violence. They disond that, although there had been
a mass departure from the city in early 2007, gelalumber of people had returned
later in the year when the security situation hettled down. In short, things were not
as bad as Professor Lewis had suggested. Evethesasituation was serious. A
person displaced from his or her home in Mogadisimo was unable to find an
alternative place with clan members or friends migéll experience treatment which
would be proscribed by article 3 ECHR. However #IT did not find that the
current situation was such that every person litilgye was at real risk of serious
harm: see paragraph 302.

Starting at paragraph 303, the AIT considered thstion of women. They reminded
themselves of the AIT’s conclusion WM and held that there was nothing to indicate
that the position in that regard had changed. &heas nothing to suggest that
women were being specifically targeted althoughytinere at increased risk at
checkpoints. In the light of their understandirfgndat this court had said IAG
(Somalia) v Home Secretaf2006] EWCA Civ 1342, the AIT left out of accouithte
dangers of passage through checkpoints on theavidnethome area from the point of
return. They considered only the possible needatss ghrough checkpoints in the
event of the need to leave the home base. Tdithiééd extent, they recognised that
the increased security risks faced by unaccompanmden had to receive special
consideration. But, they were of the view that mfegority clans still retained the use



26.

27.

28.

of their militias and it would be difficult for a @man who,ex hypothesicould be
returned to live in her home area with the protectf fellow clan or group members
to be able to show that, in the event of havinghtve for security reasons, she would
be at real risk of having to do so alone rathentimthe company of others who
would provide protection for her.

The AIT then considered whether what was happemnljlogadishu at that time
amounted to a state of internal armed conflict withe meaning of that expression in
article 15(c) of the Qualification Directive andnmbuded that it did. It followed that
that provision was potentially available on HH'apl.

Before reaching that conclusion, however, the A&l expressed their views on the
scope of article 15(c) in the event that there avatate of armed conflict in existence.
In particular, they had considered what was megnthle expression ‘serious and
individual threat’. In paragraph 331 they said:

“...it seems to us that those words point clearltheintention to create a high
threshold for succeeding under article 15(c), diyeanalogous to the well-
established high threshold required to demonstateeach of article 2 or
article 3 of the ECHR. Furthermore, at least om Itlasis of the submissions
made to us, we consider that the concept of “aivithgal threat” requires
there to be some form of “differential impact”, thie kind recognised by the
House of Lords for the purposes of the 1951 Ger@eavention in_Adan
[1997] 1 WLR 1107 and by the ECtHR for the purpadearticle 3 in
Vilvarajah v United Kingdonm{1991] 14 EHRR 248. Whether an individual
can show such a “differential impact” will dependl the facts. We shall later
return to this matter in the context of the threpealants. It is, however,
important to bear in mind in this regard Recitab)(Zof the Qualification
Directivgl which states in terms that the risks to which agpylation of a
country or a section of the population is generabposed do not normally
create in themselves an individual threat which Moqualify as serious
harm.”

It is clear from that passage that the AIT had indrthat article 15(c) would benefit
an appellant only if he or she could show someathiteat was particular to him or her
over and above that to which the whole populatibihe area was exposed.

That thread of argument was continued in paragZgh where, after considering
what was meant by the words ‘threat to a civilialifs or person’, they concluded
that:

“...the significance of the words that the precede word “threat” in article
15(c), and of the words “life or person”, which I, together with the
requirement arising from article 2(e) for therebi® “substantial grounds for
believing” the person concerned to be at “real "riskreturned, mean in
practice that there is likely to be very little pecfor a person to succeed in a
claim for humanitarian protection by reference ole paragraph 339C(iv) or
article 15(c); in other words, without showing alrask of ECHR article 2 or
article 3 harm (and thus serious harm within themney of paragraph 339C or
the Qualification Directive”.



In short, the AIT was saying that article 15(c)tloé Qualification Directive did not
add anything to the provisions of articles 2 anof 3he ECHR. They reiterated that
view in paragraph 334.

29. Finally, before turning to consider the individuappeals, the AIT made some
observations about the application of article 1%¢cjhe situation of internal armed
conflict in Mogadishu and its environs. They exgsed the view that even a member
of a minority clan (such as an Ashraf) would behledo demonstrate a differential
impact in_Vilvarajah/Adanterms. They observed that an Ashraf’'s chanceenigb
injured by shrapnel from a bomb intended for Etlaopsoldiers or of being struck by
a bullet from such a soldier, intended for an igeut, is in general no greater than the
chances of a majority clan member being so harmideky acknowledged, however,
that “indiscriminate violence” is not limited toolence from the combatants in the
armed conflict. It could arise where indiscriminatelence such as arson, robbery or
rape arising from a breakdown in law and orderagpptrated by non-combatants.
They concluded that a woman from a minority clargmup, with no home area in
which she could call for protection from majoritiaic neighbours or who was forced
to move for security purposes (thereby facing cpetks outside the city) or having
to live in a camp or roadside shelter would bearably likely to face a “differential
threat” such as to satisfy the “serious and indiadd requirement in article 15(c).
They made the point however that in practice sugiergon would also satisfy the
requirements of being a refugee and be able to shevelation of article 3 of the
ECHR.

30. The AIT then determined HH’s appeal. They treatedds a member of the majority
Hawiye clan, originating from Mogadishu. They héhdt she had failed to show a
reasonable likelihood that she was without a horea # go to in Somalia, where she
would have a family and fellow clan members to @cother. Even if she lacked a
family, clan members would not refuse to accept ter clan system although under
strain, had not collapsed. Moreover, she hadddibeshow a reasonable likelihood
that, in the event of displacement due to the stgcsituation, she would be forced to
deal with checkpoints without the protection ofrclmembers. On that basis, they
held that HH was not entitled to refugee statugylddded:

“Her removal in pursuance of the decision to depertwould not give rise to
a real risk of her suffering article 3 ill-treatmiesr serious harm within the
meaning of the domestic legislation implementing @ualification Directive.
Notwithstanding the fact that she would return t@tg which is in a situation
of armed conflict, she has failed to show thateheme substantial grounds for
believing that she would face a serious and indi@idhreat to her life or
person by reason of indiscriminate violence in $iteation of that armed
conflict. On the evidence, being a woman, withowren is not a sufficient
differentiator.”

Discussion

31. As we have earlier said, this analysis of krtic(c) was made before publication of
Elgafaji and QD. It can now readily be seen why DMabble and Miss Laing agree
that the AIT in HH’s case approached its deternnomain respect of article 15(c) in



32.

33.

34.

35.

the wrong way. They had wrongly equated articlee)Lprotection with that provided
by article 3 ECHR. They also considered that it wasessary for an applicant to
demonstrate ‘differentiation’ between her situatiom that of the population at large.
That too was wrong. It is possible for any pota@ntember of the civilian population
to be eligible for subsidiary protection, providdtht the level of indiscriminate
violence is high enough in the war zone to whichsh® be returned. If there are any
factors special to the applicant, either as anviddal or as a member of a group,
which increase the risk to him or her over thaethby the general population, the
risk of serious harm must be assessed taking faota's into account.

Mr Drabble submitted that, once the errors of laarevrecognised, the case would
have to go back to the AIT for reconsideration.s$lLaing submitted that, although
there was an error on the face of the determinatienerror was not material. On the
facts found, there was only one possible concluthahthe AIT could have reached if
it had applied the correct approach.

Mr Drabble had included in his grounds of appea tontention that the AIT’s
findings of fact were irrational, as was the cosiu that a person in HH’s position
was not at risk of breach of her article 3 ECHRhi$g The complaints included an
attack on the AIT’s approach to the expert evidenGdat attack was expressly
abandoned by Mr Drabble shortly before the healagan. However, he did not
abandon the allegation that the findings of factrev@erverse. He sought to
demonstrate this by reference to published andtabpidescriptions of conditions in
Mogadishu during 2007 to which, he said, the AIT Hailed to give any or any
sufficient weight. He relied in particular on theiman Rights Watch Report ‘Shell
Shocked Civilians Under Siege in Mogadishu’ dat&dAbril 2007. This described
events and conditions in the first few months oD20To a large extent, this
description was confirmed by the expert evideneeluding that of Dr Mullen who
was accepted by the tribunal. Nonetheless, tbartdl found that, by the second half
of 2007, the security situation had settled dowar¢ was less indiscriminate violence
and many of the inhabitants who had fled in thdyepart of the year had later
returned.

It is axiomatic that a tribunal has to make itsdimgs of fact on the basis of the
current situation and of what can reasonably besken for the immediate future.
The irony is that we now know, fromM and AM that, even as the AIT was writing
its judgment, conditions in Mogadishu were begignio deteriorate and during 2008
became dramatically worse. There has been a huggusyof the population due to
the violence in the city. The country guidancetretato Mogadishu is now such that
most potential returnees will be entitled to sulasidprotection. Yet we must leave
that out of account. The tribunal's findings aoebie considered in the light of the
evidence then available to them and not with theebeof hindsight.

This determination entailed a very careful and iteetaexamination of the evidence.

Those parts of Professor Lewis’s evidence whichntpdi a picture of extreme

indiscriminate violence and danger to civilians evegjected by the tribunal and we
do not think, particularly in the light of Mr Dralgdys abandonment of his criticism of
that aspect of the decision, that we can propalythat the findings of fact were
perverse or irrational. The fact that events hawwed their validity to be short-lived

gives this decision a strong air of unreality buthe end is not relevant.
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On the basis of those findings of fact, is it inalle that the AIT would have rejected
HH’s article 15(c) claim if properly approached¥ir Drabble submits that it is not.
The tribunal not only failed to direct itself coctl as to the general approach but
also failed to give any or any adequate considmrato the particular difficulties
which would be faced by a lone woman such as Hitifrned to Mogadishu.

Applying the correct approach to article 15(c)he facts as found, it seems to us that
it is inevitable that the AIT would have held thiae population of Mogadishu as a
whole was not subject to such a high level of iadisinate violence as to justify the
conclusion that merely to be there attracted emiéint to subsidiary protection. That
is clear from paragraph 302, which although couchedrticle 3 ECHR terms,
necessarily implies a finding that there was notesy high level of indiscriminate
violence.

The only additional factor on which HH could re$ythat she is a woman. She accepts
that she cannot now claim to be other than fromagonty clan which implies, in the
tribunal’s view, the availability of armed protemti. It was accepted by the AIT and
indeed by the Secretary of State that women wedleaam at an increased risk of harm
on account of their gender and the prevalencexafaderiolence and crime. It is true,
as Mr Drabble says, that in the context of artid¥éc) the AIT have not examined the
effect of that additional factor on a woman in phasition of HH. They have only
stated that “on the evidence, being a woman, withoore, is not a sufficient
differentiator” to place her at risk of serious fmar The use of the expression ‘a
sufficient differentiator’ is redolent of the larage used in the refugee and article 3
ECHR cases where the applicant must show persedalistargeted risk factors. The
expression may be inappropriate in the context rttla 15(c). Yet, when one
examines what is entailed in considering the irsdaisk of indiscriminate violence
which flows from being a woman, it may still be ¢ahat the process is one of
‘differentiation’. We do not think that the use thiat expression of itself invalidates
the tribunal’s reasoning.

The finding that ‘being a woman is not a sufficiatifferentiator goes back to
paragraph 303, where the tribunal had found theretlvas no evidence to show that
the position outlined iNM had changed. The position foundNiM was that women
from minority clans without protection were at ieased risk on account of their
gender but that women from majority clans wereisugffitly protected. Of course,
one of the arguments advanced for HH was thatldrestructure was breaking down
and protection was no longer available as it useldet That that is now so is clear
from AM and AM But this tribunal found that, although the ctructure was under
strain, it had not broken down. The implied cos®u is that, at the time of this
decision, women of a majority clan, as HH is takeme, were not at particular risk.
We have not been shown any evidence which demdestizat it was not open to the
tribunal to hold that, at that time, nothing haduted for majority clan women since
NM. If the tribunal was entitled so to concludeisitn our view inevitable that, if
they had asked themselves whether, given that slseawwoman, HH was at real risk
of serious harm, the answer would have been tleaivsis not.

It follows that, in our view, this appeal must fagcause, although the AIT made an
error of law, it was not, on analysis, a materiabe We reach this conclusion
reluctantly because the decision that it is safeetarn HH in January 2008 is now
obsolete. It seems to us that this matter willadtrcertainly have to be the subject of



a fresh application for protection, made in théigf the deterioration in conditions
described irAM and AM

AM'’s case: the justiciability of the route of retar
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43.

We will come in some detail to the findings of tA€T on this appeal about the
situation in Somalia in mid-to-late 2008 when wealdeith MA’s case. For the

present our concern is with the conclusion of th& ghat, notwithstanding the

dangerous situation which they found to obtain éhéney were not empowered to
take into account on AM’s appeal the risks he facednaking the journey from

Mogadishu to his home area of Jowhar, about 10Gdkthe north, where he could
expect to be safe.

AM had not been found to be a dependable witnegsh® time this appeal reached
the AIT by way of reconsideration, the only acceptacts about him were that he
was a Somali national and that he came from Jowlmaconsequence the AIT
concluded:

“207. As noted earlier, the only accepted fact réigg AM1 is that he
is from Jowhar. On the latest evidence the pomrati the town is not
in general exposed to serious harms and there idonger any
significant fighting there, as the insurgents hgaaed control of it (as
they have of most of central and southern Somalajy recently, the
UIC appears to have won the internal battle of mreamongst the
insurgents: see para 185 above. There is evidératesh route travel
to Jowhar is hazardous, but, for reasons givernieeathat is not a
matter which falls for our consideration in the ot of Somalia
appeals currently: it must be a matter for the sagdent, as and when
removal arrangements are being finalised, to salisfself that there
would be safe en route travel for this appellantcadingly the
appellant has failed to show that if removed he ld/dace a real risk
of persecution, serious harm or treatment conti@rrticle 3 ECHR.
The decision we substitute for that of the immigmatjudge (who
materially erred in law), is to dismiss AM1’s appéa

The issue for us is whether this was a lawful apgiho Ronan Toal, AM’s counsel,
submits that it was not. He submits that three &nfigicts found by the tribunal are
enough to entitle AM to asylum or humanitarian pobibon: first, as confirmed by the
Home Secretary at the hearing, any return willd®&bgadishu; secondly, as found
by the tribunal, AM’s home (where the AIT's finding that he will be safe) is

Jowhar; thirdly, the route from the airport to Jawh'would not be safe for

involuntary returnees presently”.



44.  The evidence for the last of these findings is Wwektting out:

“200. As regards Jowhar, it is stated in the Amyésternational May
2008 report, that “one of the most dangerous raostédse road between
Jowhar and Beletweyne, the main road north out afgadishu.”
(COIS, 27.06). It would appear that AM2’s route nfrahe airport
would be through or around the outskirts of Mogadiand then onto
this road. An international aid worker statememtamed within the
Nairobi evidence (p.15) states that travel to Jowham Mogadishu
was “very very dangerous...To travel to Jowhar yowblmeed to
leave the area from Tafig and pass through an @watrolled by Al
Shabab and also freelance militias...” A COIS Repalted 24 October
2008 cited Garow Online reporting that: “[lJocatdd Radio Garowe
that freelance militiamen have robbed civilians/éting the 90 Km
stretch of road linking Jowhar to the national talpiMogadishu”. On
the basis of this evidence we consider that trére@h MIA to Jowhar
would not be safe for involuntary returnees prdgent

45.  The backdrop against which all these findings weagle is the conclusion of the AIT
that Mogadishu itself was currently too dangerauseturn anyone to unless they had
some special access to protection. They found:

“178. In light of the above, we accept that sindd the situation in
Mogadishu has changed significantly, both in tewhdhe extent of
population displacement away from the city, theemsity of the
fighting and of the security conditions there. e present evidence
we consider that Mogadishu is no longer safe da@epo live for the
great majority of its citizens. We do not rule ¢lét notwithstanding
the above there may be certain individuals who lenfacts may be
considered to be able to live safely in the ciby, éxample if they are
likely to have close connections with powerful asttn Mogadishu,
such as prominent businessmen or senior figuréseinnsurgency or
in powerful criminal gangs. However, barring caségshis kind, we
consider that in the case of persons found to ctyvore Mogadishu
who are returnees from the UK, they would faceeatarn to live there
a real risk of persecution or serious harm and reasonably likely, if
they tried staying there, that they would soondredd to leave or that
they would decide not to try and live there in tingt place.”

46.  While the AIT describe their findings about routereturn as obiter in view of their
conclusion that they were in law extraneous tontia¢erial immigration decision, the
entirety of the determination is a careful appidaish extensive and up-to-date
objective evidence and is correctly classified iy AIT itself as country guidance. It
follows that, for so long as the situation contisiie be that found idAM and AM
only those Somalis who can get without undue sk place of safety or who have
access to protection against the endemic dangergrogerly be deported or returned.
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What is in issue in these appeals is when and lonsideration is to be given to the
two questions critical to any proposed return iohsa situation: where the returnee is
to be set down, and whether they can either betbafe or get without undue risk to
a place of safety.

The issue is no less real for the fact that atttime of the AIT hearing returns to
Mogadishu had been suspended: this was not becdube risk to returnees but
because the airport itself was temporarily closed ¢he authorities were being
difficult about undocumented returns. Moreovehas a probable bearing on the UK
cases, standing currently, we are told, at over, ¥8@vhich the European Court of
Human Rights has placed a moratorium under Rulen3@turns to Somalia.

It was accepted in AM’s case - and is a fact, wieticcepted or not, in all current
Somali return cases - that the only airport whaternational flights can at present
land is Mogadishu international airport when ih closed. It is also apparently the
case that passengers can get from the airporthetaity without undue risk. From
that point on, however, AM cannot for the presetitez be safe in Mogadishu or get
safely back to his home town of Jowhar.

The Home Secretary’s primary case, however, isttieste facts have no place in any
appeal against a decision that a person, not bemtitjed to asylum, is an illegal
entrant. If so, it would seem, even the acceptetltfat return will be to Mogadishu
airport is irrelevant. This argument is described Ms Laing QC on the Home
Secretary’s behalf as the “strong” version of hasec What she characterises as the
“weak” version is that there is a limited classcabes in which the point and route of
return are appealable issues, but that the AlTnigas to hold that this was not such a
case.

The “strong” case

51.

52.

The Nationality, Immigration and Asylum Act 2002 by32(1) gives a right of appeal
to the Tribunal against any immigration decisiommrhigration decision” is defined
in the next subsection so as to include both asetfaf leave to enter (which is the
ordinary consequence of failure in an asylum or &wnmights or humanitarian
protection claim) and “a decision that an illegafrant is to be removed”. But s.92(1)
appears to exclude an in-country appeal againstatter. While Ms Laing accepts
that removal directions are subject to judicialiegwand that a heightened standard of
judicial review will be appropriate in such caséise difficulties of lodging an
application before removal is effected and therietstl scope of the challenge as
compared with an appeal on the merits mean thadigtemction now in issue reflects
a real jurisprudential and substantive difference.

Ms Laing’s “strong” case depends on the propositi@t the only appeal afforded by
s.82 is against “the decision in principle to remdhe appellant from the United
Kingdom”. It is only when actual removal directioaie set, she submits, that an issue
can arise in law about the point or route of retdracause it is only then that it is
known where the appellant is to be returned to.
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Before we turn to the authority from which Ms Lairyjaws support for this
contention, it is relevant to set the argumentsrfunctional context. The entitlement
of appellants to remain in the United Kingdom, Wieetas a refugee or because, for
human rights or humanitarian reasons, they canaatoved, depends in a great
many cases not on the general situation in themencountry but on the particular
situation either in their own part of the countryim a part of the country to which it
is reasonable for them to relocate. In the latetegory of claim it is impossible to
decide whether return home is feasible or relopaisoreasonable without knowing
how the individual is going to get there. In su@ses entitlement to protection can
depend entirely on (a) where the point of returtoibe and (b) how the returnee can
get from there to an identified place of safetyisTtourt has experience of a good
many such cases; the Home Office and the AIT vallehexperience of considerably
more of them, a large number concerning Sri Lankd Zimbabwe. They are
manageable, generally speaking, because the pionetuwwn is common ground and
in-country evidence will assist in a conclusiontaga) whether there is a safe final
destination for the particular returnee and (b) thbethey can safely reach it. All of
this has for a long time been regarded on bothssidethe AIT's normal business on
an appeal against an immigration decision.

If Ms Laing is correct, these issues have in th& paen decided without jurisdiction;
the only question legitimately open to the AIT ihether the individual has any
“right” to remain in the United Kingdom. But theight” to remain here is often only
the right not to be returned to the home countigabee return would be unsafe. In a
case in which entitlement to remain in the Uniteadgdom depends upon whether the
individual will be safe if returned to his or heorhe country (or part of it), the AIT
has always accepted (without objection from ther&acy of State) that it has not
only the power but the obligation to consider @&levant evidence and argument
advanced on the issue and to reach a decision @bodihe distinction which Ms
Laing seeks to draw is between a case in whichsthige relates to safety once the
individual has arrived in a particular place and ar her safety while getting there.
On her ‘strong’ case, there is jurisdiction in thE to determine safety after arrival
but not safety during the journey.

This last issue came up, but on stark factsGhh (Iraq) v Home Secretarf2005]
EWCA 1182. Not only had no removal directions bsety but what they would be
could not be predicted either for returnees geheaalspecifically for the appellant.
This court held that in such a situation no rightipppeal was engaged under s.82(1)
of the 2002 Act. Ms Laing submits that this was tla¢io decidendi, but she
acknowledges that two members of the court wentatter, to accept that the
situation might be different where (per Scott Bak&r 850) it was implicit that return
would be by a particular route and method to whibk Home Secretary was
committed: in such a case the method and route tnlighpart and parcel of the
immigration decision. We accept that the court giad so hold; but we note that it
took care to leave this door ajar.

Ms Laing’s “strong” submission is that it is a ddbat we ought now to close, not
least because it is inconsistent with the ratiGh (Iraq) itself. We do not accept the
latter proposition: in fact, the ratio is more cstent with Mr Toal’s position, which

is that once an appellant can point to a likelyhodtor route of return which may
place him or her in danger, the AIT is obliged tmsider it as part and parcel of the
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appeal. To have served Ms Laing’s purp&@d would have had to decide — as it
might have done — that nothing capable of featunmgemoval directions could in
law form part of an immigration decision, whetheentioned explicitly, implicitly or
not at all. Signally, this court decided no sudngh

Nor do we consider that Ms Laing’s “strong” pogitis assisted by the subsequent
decision of this court iAG (Somalia) v Home Secretaf3006] EWCA Civ 1342,
another case in which no removal directions hadbgsn set. There Hooper LJ,
giving the single reasoned judgment, expresslyctege(at 829) the suggestion that
the AIT was never required to consider the rislp@fsecution or inhuman treatment
at the airport or on the way home. In the abserficderoval directions or any other
evidence of the method and route of return, the, AE held, must assume that return
would be effected, if at all, in conformity with ointernational obligations.

We do not accept Ms Laing’'s “strong” argument. IDeponly with the arguments
raised in this case and leaving aside those raist#te case of J, we consider that, in
any case in which it can be shown either directlyoy implication what route and
method of return is envisaged, the AIT is requibgdaw to consider and determine
any challenge to the safety of that route or methbldat conclusion is consistent with
AG and GH; it is consistent with past established practice, aasl we will later
explain, it is consistent with the requirementstiod Qualification and Procedures
Directive.

The “weak” case

59.

The “weak” argument on which Ms Laing falls backtligt, assuming that there is
jurisdiction in (and a duty upon) the AIT to detémen questions of safety during

return so far as they are directly or implicitlydamn, the AIT in paragraph 207 (set

out above) reached a permissible conclusion. Tasores to which the AIT referred in

that paragraph related back to those spelt outair paragraphs 20 to 22 where they
make a similar appraisal of the decision&id andAG to ours and then say:

“24. Before we turn to what is known about the eoahd method of
return in the two appeals before us, we need tossayething more
about the circumstances in which, when the rout® methodare
implicit in the decision, en route risk can becaomeelevant dimension
for assessing whether a person has a well-founeleddf persecution
under the circumstances. More than one approachtnbg thought
possible. On one approach consideration of en naskels only valid
in a case in which a person has established afoelded fear of
persecution in his home area. If a person has stabkshed a well-
founded fear of persecution in his own area, h#otsa refugee. He is
able (notionally) to live in his own area, evemé cannot get there. At
least under the Refugee Convention, he is notletid the surrogate
protection of the international community becauséane he would
be safe. On this approach it is to be presumedhkatending state can
ensure a person gains access by some route t@afindh@me area, if
there is found to be one.

25. The other approach is to consider that evahearcase of a person
who fails to establish risk of persecution on retto his home area, it



can still , albeit in circumstances which will ¢feir nature be highly
unusual, be necessary sometimes to consider tiskeaairport on
arrival or en route risk homewards.

26. In our judgment, whilst the first approach wilften serve to
determine an appeal one way or the other, it caba@ssumed that en
route risk is not capable in itself of giving rigea well-founded fear of
persecution. Consider the following sequenceit(bhas been decided
that a person can live safely in his home area;tl{2) immigration
decision against him clearly identifies (or has hicipin it) the route
and method of return to his home area; (3) butetigestrong evidence
that return via this route and by this method waxgose him to a real
risk of persecution. It seems to us that this segeiemeets the
requirement of Article 1A(2) (at least as regar@sspcution), since
although the risk to him only arises in part of theuntry of
nationality, it will necessarily (by virtue of thenown en route and
method of return) b that part of the country to which he is returned
(or has to travel through) anah that part of the country that risk will
arise. Such risk can be at the airport itself orarne from the airport.
Such an approach can be seen in many decisionkeofTtibunal
dealing with risk on return to the airport: e.g. A@voluntary
returnees to Zimbabwe) Zimbabwe CG [2005] UKIAT 088, AA
(Risk for involuntary returnees) Zimbabwe CG [20Q8{AIT 00061,
HS (returned asylum seekers) Zimbabwe CG [2007] UKBOD94.”

This, if we may say so, is a valuable account & tfands-on experience of the
Tribunal. From here they go on to examine the eespe meanings of “route” and
“method”, finding the latter less straightforwatdhh the former but concluding that it
has to do with documentation, escorts, receptiomggssing “and any considerations
relating to safety of onward internal travel”. “Retithey consider to include “the
point of arrival ... and then ... any onward route fegd”. If it mattered, there
would be a problem of overlap here; but it does matter, because neither method
nor route is a term of legal art: both (like ouctthtomy of point and route of return)
are no more than a convenient shorthand for weatbetween a returnee and safety
once he or she has left these shores.

Next the AIT accept that, in contrastAgs, it is known that AM will be returned to
Mogadishu international airport and that to get bamJowhar he will have to either
go through or round Mogadishu itself. But they go o

“31. The insuperable difficulty that besets Mr Teaubmission is that
in the context of Somali cases there are more taioées surrounding
method than are normally to be found in the contdxtemovals to
other countries. Even if he is right and there regertheless fewer
“eventualities” uncertain now than was the caséhansecond half of
2006 when AGwas decided, they are still very significant on&bere

are uncertainties (at least currently) about whatel documents will
be required and/or accepted; the timing of thernetlights (so as to
ensure parties to the conflict do not seek todireivilian aircraft) and,
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crucially, about what arrangements need to be acepto ensure safe
en route travel. At the time of A@s now, it cannot be ruled out that
ensuring such safety may depend on returnees sttHaaing had the
opportunity to arrange an armed escort beforehahavill depend on
the situation at the actual time of any enforcedaeal.”

It was for this reason that, at the end of thetedwrination, they held that, because
AM'’s route of return fell outside their remit, hetaim failed.

Mr Toal submitted that the AIT erred in refusingdietermine the case on the basis of
as much as was known about the route of returheaptesent time. It was known
that the return would be to Mogadishu airport aneias implicit that the journey to
Jowhar would be by road. On the basis of that madion alone, the AIT should have
allowed the appeal. Return to Jowhar would be @ndaimattered not that some of
the technical details of the journey had not bgetiied and were unknown. From
what was known and found by the AIT it was cleaatthM was entitled to
protection. In this case, Mr Toal did not go spda to submit that there was a duty
on the Secretary of State to make plain what théerand method of return would be,
so that the AIT could consider it. However, in Hppeal of J, to which we will come
in due course, it was submitted that, since thdifusion and Procedures Directives
came into force, there is a positive duty on ther&ary of State to make clear what is
proposed as to route of return so that all aspetcthe applicant’s entitlement to
international protection can be determined.

We accept the main thrust of Mr Toal’s submissitmour judgment, the AIT did fall
into error. They took “method of return” as a nesagy ingredient in any appraisal of
risk and so, having no information about the dstafl documentation, escort and so
forth, declined to consider AM’s safety on retuim.doing so, they did what Hooper
LJ in AG, 829, said they must not do — throw up their haad not deal with a
relevant issue. This was not the right approacte ARl knew the straightforward
facts relied on by Mr Toal; whatever the details'oiethod” of return turned out to
be, they would not affect those facts, though othergs — the availability of armed
escorts for example — might do so; and it was injudgment their obligation to come
to a conclusion about them in the light of the they were administering.

The appellant’s situation
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We have considered whether the right course is Igingpallow the appeal on the
basis contended for by Mr Toal or whether we shaoaldit the appeal to the AIT.
We have concluded that we should take the latterseobecause we consider that the
AIT should consider the question of the availapiéind efficacy of an armed escort as
part of the question of safety of return.

There remains the admitted error of the AIT in aggproach to art. 15(c) of the
Qualification Directive. Ms Laing has submitted tthlae error was not material: the
outcome would inevitably have been the same. Invvaé our conclusion on the
principal issue in AM’s case, and of the approaxchrt. 15(c) now set out iBlgafaji
andQD (Iraq), there is no need to decide more than that onsseam the AIT should
apply the law as it now stands.



J's case: the safety of the route of return
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We heard this appeal from the decision of John RARIC, sitting as a deputy judge
of the Administrative Court, before the others, tagerved our judgment until we had
heard them.

The appellant had claimed to be a member of a ntynatan, but had been
disbelieved. It followed, by the ad hoc logic thais to be deployed in this situation,
that she fell to be treated as a member of onbeohtajor clans and so possibly able
to secure armed protection. But her substantivdleno remains how to get back
safely from Mogadishu international airport to heme town Jalalagsi, some 150 km
to the north. Factually, the case is very sintitathat of AM in that Jalalagsi is on the
same road out of Mogadishu as is Jowhar, only énntiorth.

The form in which the issue has come to be candassaey way of judicial review of
the refusal of the Home Secretary to accept assh frlaim J's submissions about the
situation facing her if she is returned to Somafitithe end of a carefully reasoned
judgment, the deputy judge said that, had the HBewretary set removal directions
for return to Mogadishu international airport wéh indication that J was expected to
go by road from there to Jalalagsi, the evidencelavthave given her a strongly
arguable case for judicial review, though it wouldve brought into play the
possibility of an armed escort. The evidence, hmdbp “suggests that transfer by road
from Mogadishu International Airport to Jalalagsowld place the claimant, or for
that matter any other returnee, at risk of seriobasn”. But his other findings had
made this immaterial. These were (a) that it wdg amere “the detail or method of
return is clearly or necessarily implicit withinetimmigration decision and where the
Secretary of State has committed herself to a lddtaiecision of like nature” that
removal directions entered into humanitarian prixdec and (b) that a point of return
other than Mogadishu international airport was ixdesn the future.

For J, Rick Scannell has urged that the only qaedor the judge in relation to Rule
353 (which deals with applications for fresh claims&s whether an appeal against a
Home Office finding that return would not put Jrek had a realistic prospect of
success. This being so, it was enough if she cshbtv a real possibility — which
there plainly was — that she would be returned tmadlishu. Her case, he submits, is
factually distinguishable fron®dH and AG because in those cases no route of return
was either explicit or implicit in the immigratiaecision. Here, on the judge’s own
findings, the overwhelming likelihood was that amyurn would be to Mogadishu
airport, with the consequent risks which the judgeepted.

We have to decide whether the deputy judge wags, ighthe same basis as we have
adopted in AM’s case, to hold that the Home Seryetas justified in refusing to
accept J's submission as a fresh claim. In our &g he was not. Once it was
known that any return would be to Mogadishu, theg#as now relied on and
recognised by the judge came into focus. Were toméd Secretary to decide that
those dangers did not warrant a grant of internatigrotection, there was in our
judgment a realistic prospect that the AIT woullleta different view. We would
therefore allow this appeal.
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That disposes of this appeal. However, it by nomeedisposes of the important and
difficult arguments which were raised by Mr Scahnéle submitted that, to be valid,
an immigration decision must now specify eitheate point and route of return or at
least a point of return from which safety of retean be assessed. If that is correct, it
would follow that the kind of immigration decisiovhich was before the court &BH

or AGis today in law a bad decision.

The reason, it is submitted, is that, siGid was decided and since the decision of the
tribunal in AG was promulgated, the Qualification and Procediesctives, which
played no role in either appeal, have come intedoit is the obligation of the
national courts to read the domestic legislationfaonably with those directives. If
that is not possible, the courts may have to apbsir provisions directly. A
provision of United Kingdom law, Mr Scannell subred, which denies immediate
protected status to someone whose removal willephass at risk of serious harm will
be a denial of rights to which the directives éafiter.

The importance of these submissions in practiaahges that there is a substantial
difference between the rights of an individual wis entitled to international
protection and one who is not so entitled and iaimg removal. articles 20 to 34
provide for the minimum benefits which member sateust provide for persons
entitled to international protection. The requisgts are more generous in the case of
refugees than for those entitled to subsidiary qotan. But, even the latter are
entitled to work and to receive a wide range ofiadeenefits. By contrast, a person
who is not entitled to international protection litsimply awaiting removal is not
entitled to work or to receive any benefits. Irctfan this country, such a person
receives vouchers for the purchase of essentialssaentitled to emergency health
care; that is all.

It should be noted that the Qualification Directigentains its own cessation
provisions, in particular in Art. 11(1)(e) whichmeves refugee status as soon as the
individual “can no longer ... continue to refuse teaih himself or herself of the
protection of the country of nationality”, and A6 which brings eligibility for
subsidiary protection to an end when the risk afoss harm has abated. Those
provisions plainly envisage that, until the cessatprovisions apply and a fresh
decision is made withdrawing entitlement to pratettthe individual will be entitled

to all the benefits of protection.

Mr Scannell submitted that if the decision on éatilent to international protection
excludes issues of safety during return (so thatiggtion can be refused simply on the
basis that there exists a safe place, even thaughninot safely be reached), an
individual for whom the route of return would besafe will have to remain in this
country until such time as the Secretary of Statesers that safe removal directions
can be given. That may be a lengthy period of tiduging which the individual will
be in effect in a form of social ‘limbo’. Moreovethe Secretary of State will
effectively be postponing the making of the degisom entitlement until the cessation
provisions have kicked in.

Mr Scannell submitted that the Secretary of Stgteastice, in some cases, of making
his immigration decision without specifying the t@wf return was contrary to the
directives, at least in spirit if not in express rd@m The implied underlying

requirement of the Procedures Directive (which gotres an effective remedy on
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asylum decisions) is that there should be a detisio entittement to protection
within a reasonable period. To leave a decisiomomte and method of return open
indefinitely would breach that requirement. If destic law permits the Secretary of
State to exclude issues of safety during returmftioe initial decision on entitlement,
there will be some cases in which entitlement i fody determined until after
removal directions have been set. That would nikanthe domestic law was not
compatible with the directives.

This incompatibility could, submitted Mr Scanndlé avoided by (a) treating removal
as imminent at the time of hearing, (b) readingriogal” in the grounds of appeal
listed in s.84(1)(g) of the 2002 Act as requirihg immigration decision on which it
is based to include any destination which it isicypated will be named in the
eventual removal directions, and (c) by readingt ‘incaccordance with the law” as
including removal directions which will expose tleturnee to a real risk of serious
harm. The last of these steps seems unproblemalicalfirst is already the practice.
It is the second which gives rise to controversiyalgh we do not think that it would
give rise to any practical difficulty. If the Setary of State is not in a position to
specify a route and method of return, which is ently safe, there seems no injustice
in requiring him to say so.

Colin Thomann, who appeared for the Secretary afeSin J's appeal questioned
whether the Qualification Directive does in facfuige the safety of return to form

part of the qualifying process. He drew attentioratt. 8, to which argument has also
been directed by Ms Laing. It reads:

Article 8
“Internal protection

1. As part of the assessment of the application ifdernational

protection, Member States may determine that aficapp is not in

need of international protection if in a part ot thountry of origin

there is no well-founded fear of being persecuteda real risk of

suffering serious harm and the applicant can reddgrbe expected to
stay in that part of the country.

2. In examining whether a part of the country afioris in accordance
with paragraph 1, Member States shall at the tirhgaking the
decision on the application have regard to the ig¢r@rcumstances
prevailing in that part of the country and to tlergonal circumstances
of the applicant.

3. Paragraph 1 may apply notwithstanding techrobatacles to return
to the country of origin.”

We will respond to that submission below.

For the purposes of the present appeals, we doesat to determine the issues raised
by Mr Scannell’'s submissions. What we will sayolster. However, we do foresee
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that these issues will have to be decided at soage sprobably in the near future and
possibly by a reference to the ECJ: accordinglypnwapose to give a tentative view
about them.

It appears to us that the intention of the Quadiflan and Procedures Directives is to
require a member state to make a decision on @mgtht within a reasonable time of
the application and to allow the issues raised to be subject to an appeal. We do
not consider that the fact that an appeal from rexhdirections is by way of judicial
review rather than statutory appeal is, of itsaif,insuperable objection. But we do
think that, in a case in which the applicant raisesogent argument within his
statutory appeal that there may not be a safe roiuteturn, the Secretary of State
must address that question and the issue mustrisédeoed as part of the decision on
entittement. Postponement of such consideratidih the Secretary of State is in a
position to set safe removal directions would dffety be to postpone the decision
until the cessation provisions have come into play.

We also consider that it is the intention of thealiffication Directive that all matters
relating to safety on return should form part of thecision on entitlement. article 8
envisages that a person may properly be returnédstoountry of origin if only part
of it is safe. It excludes ‘technical obstaclesréturn’ from the determination of
entitlement. On its face, however, this provisias io do principally with internal
relocation, which makes it difficult to derive aggneral proposition from it about the
Directive as a whole or as to what the Directiveigsges as to safety during return. It
gives some modest support to the suggestion thait Wh Thomann calls ‘the
mechanics of return’ are not intended to form pé&ithe case for protection. But not
much support — for it starts with the words “As tpaf the assessment of the
application for international protection....” Nevegtlss, its first paragraph treats the
availability of internal relocation as a factor aégg any need for protection, and its
third paragraph excludes from this calculation @aghnical obstacles to return to the
country of origin”.

Leaving aside the mysterious verb “stay” at the ehthe first paragraph, suggesting
as it does that the applicant is already therepbatbably meaning “go to and remain
in”, there remains a question about what constitigehnical obstacles” to return. In
our view these are probably confined to administeatdifficulties such as
documentation; they may include physical diffioedtisuch as the lack of return
flights; but the phrase does not readily signifiequirement to ignore risks to life or
limb once the returnee is back in the country afior not only because it does not
say so — it speaks only of retuxmthe country of origin — but because to do so would
be to permit the very thing that the Directive esidined to prevent, refoulement to a
situation of real danger. Our view is that the mia& that technical obstacles are
excluded from consideration suggests that issuesafdty during return are to be
considered.

In conclusion, our provisional view is that the €utives read together require that the
issues of safety during return (as opposed to teahobstacles to return) should be
considered as part of the decision on entitlem@ntly technical obstacles of the kind
we have sought to identify may legitimately be defé to the point at which removal
directions are being made or considered. We awrethat the entitlements which
appear to follow may be considered an unintendedexuence of the Directives; but
this, as we have said, is an issue for another@ay provisional view, in the light of



the Directive, is that if there is a real issuesaifiety on return the Secretary of State
must engage with it in his decision on entitleminprotection, and his conclusion
can be the subject of appeal. In any case in wiielHome Secretary did not deal
with safety during return (because he did not aersihat any issue arose) but where
the appellant raises a cogent argument that theget mot be a safe route of return,
the appeal tribunal would have to deal with tha&ués possibly after calling for
information from the Home Secretary as to his ititgrs. In any event, as it seems to
us at present, the decision on entitlement musaken within a reasonable time and
cannot be left until the Home Secretary is in atposto set safe removal directions.

MA’s case: safety in Mogadishu
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The appellant in this case is a citizen of Somat® was born on 8 December 1975.
He arrived illegally in the United Kingdom in May@95 and sought asylum on 24
May 1995. That was refused, but he was grantedpécel leave to remain initially
until 14 February 1997, but later extended untiFefruary 2000.

On 23 July 1998 he was convicted of rape and inagcwith a child and sentenced
to 8 years’ imprisonment. It is pertinent to ndtattfollowing the completion of his
custodial sentence, the applicant was made sultgecadministrative detention
pending deportation. Save for a short period, rerbmained in detention since that
time.

On 21 May 2002 he was served with notice of intento make a deportation order.
He appealed that decision, raising human rightuurgie. The Secretary of State
agreed to treat this as a fresh application foluasybut it was rejected. The appellant
lodged an appeal, which was rejected by an adjtaticm November 2003. A
deportation order was signed on 5 April 2004. Ferrtiepresentations were submitted
with respect to that order in March 2005, but thesee rejected in September 2005.

On 29 November 2006 he was served with directionshis removal to Nairobi. It
had been intended that this would be the firstestafja journey to Mogadishu.
Judicial review proceedings were brought to chagkenmhat removal on article 3
grounds, and the directions were suspended inghedf that challenge.

Further removal directions were sent on 10 Jan@8f7, which were intended to
remedy some of the defects in the previous dirastidhe applicant then challenged
these removal directions and the Secretary of Statepted that the situation in
Mogadishu had changed significantly since the eariecision and therefore he
should treat this application as a fresh claim. ikgwlone so, he decided not to
revoke the deportation order. This was then thgestulmf an appeal, and it is that
appeal with which we are now concerned.

Initially, his claim was allowed on article 3 graiswonly. The AIT held that he would
be at risk of persecution if returned to MogadishA. claim under the Refugee
Convention was found to be precluded by sectionf/ke Nationality, Immigration
and Asylum Act 2002, which takes certain people wlave committed serious
offences outside the protection of that Conventién.claim for humanitarian
protection was held inapplicable by virtue of Paagfp 339D of the Immigration
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Rules which likewise removes that protection froomsone who commits serious
offences of this nature.

Reconsideration was ordered at the respondentassband Senior Immigration Judge
Spencer found at the first stage reconsideratianttiere had been a material error of
law. The error of the Tribunal was to fail to camles whether the appellant might be
able to arrange for protection in Mogadishu fromajority clan. SIJ Spencer ordered
a second stage reconsideration on article 3 groanlysn which the matter was to be
considered completely afresh save that he direttiat certain positive credibility
findings relating to the appellant’s claim shoukd greserved and that the decision of
the Tribunal to prefer the expert evidence of MéhHe to that relied on by the
Secretary of State should also be preserved.

The effect of this ruling was that certain factsrevnot disputed in the AIT. These
included that the appellant is a Somali nationath&f Isaaq clan who comes from
Mogadishu, and that his parents are from Hargeisa.

The AIT second stage reconsideration was hearth@i& December 2008, although
the decision was not promulgated until July 200@ere are two features of this case
that distinguish it from the other cases we areswmaring. First, as we have said, by
virtue of committing his criminal offences, the afjpnt fell outside the scope of
those who can claim humanitarian protection. Accwly, the only issue in his case
was whether it would infringe his rights under @i 3 for him to be deported.
Second, by the time his case was reconsideredlthéad given its judgment in the
country guidance case 8iM and AM (armed conflict: risk categories) Somdli&
[2008] UK AIT 00091. This is the most recent caynjuidance case on Somalia.
The AIT in that case recognised that the situatias become far more serious in the
recent past. It identified recent changes in Magjad(paragraph 172) as follows:

“As already noted the movements of population duvlogadishu in the past
two years have been unprecedented. UN sources dstveated (at various
times) that 400,000, up to as many as 750,000r(amal one third to a half),
of the population of Mogadishu have been displaged8 April 2008 Voice
of America report states that two thirds of Mogadisiave been turned into an
urban battleground. Since the beginning of 200&eti@ave been significantly
fewer returns. Whatever the precise figures, itclsar that the ongoing
violence has forced substantial numbers to fleecttyemore than once and
flight seems an ongoing process: the IRIN repor2®fSeptember 2008 cites
Elman estimates that 18,500 people recently flezlr thomes due to the
fighting and shelling (COIS, A 4). The COIS Replsted 24 October 2008
states that: *“[a]ccording to the UNHCR an estirda®500 people were
displaced from the city during the week and ovef6Q since 21 September
2008". Armed clashes have increasingly destroyedsimg, market areas
(Bakara market has been deliberately shelled) mindsitructure and the recent
closure of the airport is likely to make mattersMogadishu worse. According
to Grayson and Munk, the aid community has beegelgrineffective in
providing the necessary aid to those who have dtaydMogadishu (Nairobi
evidence 65). They also state that Mogadishu igh@st town” and that only
the most vulnerable remain there.”
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They noted that the situation had changed drantigtitam the position when the
earlier country guidance decision HH was decided. Their conclusions as to the
risks facing those returning to Mogadishu wereddlsws (paras 178 and 179):

“In light of the above, we accept that since Itté situation in Mogadishu has
changed significantly, both in terms of the extehpopulation displacement
away from the city, the intensity of the fightingdaof the security conditions
there. On the present evidence we consider thaalslgu is no longer safe as
a place to live for the great majority of its oéiis. We do not rule out that
notwithstanding the above there may be certainviddals who on the facts
may be considered to be able to live safely indhg for example if they are
likely to have close connections with powerful aston Mogadishu, such as
prominent businessmen or senior figures in thergency or in powerful
criminal gangs. However, barring cases of this kwd consider that in the
case of persons found to come from Mogadishu wioreturnees from the
UK, they would face on return to live there a nesik of persecution or serious
harm and it is reasonably likely, if they triedystey there, that they would
soon be forced to leave or that they would deciotetm try and live there in
the first place.

It will be evident from the above findings relatitagMogadishu that although
we follow KH (Iraq) in considering that Article 15(c) has atpiiive scope
additional to that afforded by the Refugee Conwenénd Article 15(b) of the
Qualification Directive (and Article 3 of the ECHR) is unnecessary on the
facts of this case to rely on such additional scepee return to that city for
the great majority would amount to a real risk efgecution, serious harm and
ill-treatment.”

In short, unless the individual is fortunate enotglbe able to obtain protection by
virtue of having close connections with powerfubpke in Mogadishu, he or she will
face a real risk of persecution sufficient to eregagicle 3.

Before considering the decision of the Tribunais ihecessary to discuss the decision
of this court in GM (Eritrea) [2008] EWCA Civ 838jnce this informed the AIT’s
decision. GM concerned three distinct appellants who were sgeko resist
deportation to Eritrea. The AIT had formed the vidat an individual who had left
Eritrea illegally would be at risk of persecution ceturn, but one who left legally
would not. The issue with respect to each of theetrappellants was whether they
may have left the country illegally. In the caseatifthree the Tribunal had found
their accounts not to be credible. GM and YT weyang men who had both asserted
that they were in active military service when tHeft Eritrea and the argument
advanced on their behalf was that they must aceglglhave left illegally since they
were deserters. The Court of Appeal (Buxton, Lawd Byson LJJ) rejected that
argument on the basis that it was only their wbiat they were still in active military
service and they had been disbelieved by the AIT.
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An alternative argument was that in any event isvealy a limited number of
exceptional categories of person who were allonedetive Eritrea legally and
therefore it was highly unlikely that they wouldvieadone so. Statistically, the odds
were heavily against it; it was said that they celigal the conclusion there was a real
risk that these appellants would have left illegaVen though there was no evidence
before the Tribunal as to their own particular noetlof exit.

The court unanimously rejected this submission.r@hgas evidence that students
were often permitted to leave and since neithethe$e applicants had put forward
any truthful material about what they were doinghe relevant period leading up to
their departure from Eritrea, it was not possildesty that there was a real of
likelihood that they had left illegally. There wasnply no evidence one way or the
other. As Buxton LJ put it:

“ ... It may not be necessary for the appellant inhsaircumstances to say
much, but he must say something, adduce some eddémat puts him in a
vulnerable position, before the effective burden cohtradicting his case
passes to the Secretary of State.”

Lord Justice Laws and Lord Justice Dyson speclficagireed with that analysis with
respect to those two appellants.

However, the court was divided with respect totthed appellant, MY. She too gave
no acceptable evidence about the way in which sldeldft Eritrea. In fact she gave
evidence which, if accepted, would have demonstrabtat she had left legally,
although the immigration judge did not believe hé&he was not, however, in the
same situation as the other two appellants, beiagl7 yrs 4 months old when she
came to the United Kingdom. Lord Justice Buxtonsidered that this was sufficient
evidence to show that it was highly unlikely thiaé svould have left Eritrea illegally.
She was too young to fall into the student categony did not even arguably fit into
any of the other categories of persons who mightioban exit visa lawfully.
Although she had not given a credible account, Thbunal had to examine the
totality of the material before them and there wad,ord Justice Buxton’s view, just
sufficient to establish that it was unlikely th&eswould have left legally. Once that
had been determined, there was a real risk thatvehtl face persecution on return.

Lord Justice Laws and Lord Justice Dyson disagmeitd that analysis of YM but
they did not dispute the applicable principle. Ldigstice Laws specifically accepted
that there may be cases where an appellant’s @syins disbelieved but where the
existence of other evidence proves the asylum cl@ntourt is under a duty to
vindicate a good asylum claim notwithstanding tthet appellant may have lied or
have acted in bad faith. However, he took the vikat as a consequence of YM
having been disbelieved, there was no material bictwthe judge could make the
finding as to how she had left Eritrea. He sumnearisis conclusion as follows (paras
53, 54):

“The fact (if it be so) that it is reasonably ligghat any 17 year old girl from
Eritrea, about whom nothing else relevant is knoleft,the country illegally

does not entail the conclusion thhts particular17 year old girl did so. The
reason is that the probability that a particularspe has or has not left
illegally must depend on the particular facts of kbase. Those facts may
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produce a conclusion quite different from that tialg to illegal exit by

members of such a class of persons about whosgybartcircumstances,
however, the court knows nothing more than theimipership of the class.
There may indeed be a general probability of illegat by members of the
class; but the particular facts may make all tifieiince. ....

The position would only be otherwise if the generaldence was so solid as
to admit of only fanciful exceptions; if the cownt tribunal concluded that the
17 year old must have left illegaNyhateverthe particular facts.”

In this case Lord Justice Laws did not considert tthee case fell within the
exceptional circumstances identified in paragraphThere was evidence that some
persons did leave Eritrea and the absence of aidgme relating to this particular
appellant meant that she had not satisfied theumeh even to the low standard of
proof required in cases of this nature.

Lord Justice Dyson agreed. He said this (para82&1-

“In substance, the issue for the judge was whelihérhad established that
there was a reasonable likelihood that she hadBeftea illegally. | agree
with Buxton LJ that the fact that MY herself hadej no credible evidence as
to how she left Eritrea was not conclusive of tissue, which had to be
determined on the basis of all the material thas Wwafore the judge. But |
agree with Laws LJ that the fact that there isasoeable likelihood of illegal
exit by members of a particular category, say 1dryad girls, does not
necessarily entail the proposition that there isasonable likelihood that the
exit by a particular member of that category wkegdl. Unless it can safely be
said that exit byany 17 year old girl is illegal, whether it is reasbhalikely
that the exit by an individual 17 year old girl wilegal will depend on the
facts of her particular case. Her failure to giveredible account of those facts
may lead to the conclusion that she has not shtanthere is a reasonable
likelihood that her exit was illegal.

Laws LJ says that where a case depends entirefeparal evidence, it will
only succeed if, fanciful exceptions apart, theincknt “must have left
illegally whateverthe facts” [52] and unless the “possibility thia¢ tparticular
facts may make a difference is effectively excluftss]. | agree.”

Essentially, therefore, the court was in agreentiesitt where an appellant tells lies,
that may leave a tribunal with no evidence fromahkhihey can determine whether in
the particular case he or she will face a real osgersecution on return. However,
this will only be in a case where, to use the lagguof Laws LJ, it knows “nothing
more” than that they fall into a general class;asr Dyson LJ put it, the case depends
entirely on general evidence. If there is evidence indeeetty of the applicant’s
testimony relating to the particular situation loé applicant, so that the tribunal is not
left simply with general statistical evidence, th#éme tribunal must consider that
evidence and reach such conclusion as they coregigeopriate.
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The lie may have a heavy bearing on the issue &stgpn, or the tribunal may
consider that it is of little moment. Everythingménds on the facts. For example, if
in the Eritrea cases the Secretary of State hawlgpiacie evidence that the appellants
had left legally, the tribunal might think it apjpriate to put considerable weight on
the fact that the claimant told lies when seekimgdunter that evidence. The lie
might understandably carry far less weight whesan L itself, the judge is satisfied
that the appellant has lied where the lie is agdiasinterests.

The AIT decision
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The Tribunal correctly directed itself at paragradphthat it was for the appellant to
prove his case and demonstrate that there wad asleaf his suffering ill treatment
of such severity that his rights under article 3uldabe breached. They recorded that
the Secretary of State had accepted that the geedanunciated in the case AM
and AMlimited the scope for protection on return. Thétinal then considered the
appellant’s evidence. They found it to be evasiestructive and untruthful and they
gave cogent reasons for reaching that conclusimeeSt is not disputed that this was
a finding open to them, there is no purpose inrggtiut those reasons.

The Tribunal recounted the expert evidence of Mhiie to the effect that a member
of the Isaaq clan who had no longstanding persooahections to residents of the
city would be at risk of criminal or other violenpeevailing in Mogadishu. He did
not think that there would be a sufficient communit the Isaaq clan to provide such
protection, given the enormous exodus of peopl@ fkbogadishu in the recent past.

The Tribunal then summarised the submissions df Ipatrties. The appellant was
submitting that the evidence &AM and AMdemonstrated that it was inevitable that
the appellant would face a real risk of persecutorserious harm if returned. The
Secretary of State submitted that the appellantneaelievable and could not prove
his case because of his lack of credibility. Thsecfell inGM territory.

The Tribunal broadly accepted the Secretary ofe&tatnalysis. At paragraph 105 it
said this:

“The Tribunal is not unfamiliar with the difficués created by appellants who
have not been truthful but who still may be at rigkis was considered by the
Court of Appeal inGM(Eritrea) v SSHD [2008] EWCA Civ 833. We must
be very careful not to dismiss an appeal just bezam appellant has told lies.
Even if very large parts of his story have beerpbelisved it is still possible
that the appellant has shown that he would besktam return. An appellant’s
own evidence has to be considered in the round ethikr evidence and that
can include unimpeachable evidence from expertrtefmy country guidance
cases or other evidence about the general statiéaafs in that country.”

Then at paragraph 107 the Tribunal noted that, evkiley did not believe the
appellant:

“... we have to decide if the background conditiohsvg that he will be at
risk.”



They referred to the passage in paragraph 178Mfand AMto the effect that a

person may be safe in Mogadishu if he or she haseatonnections with powerful
actors there, and they accepted that there waositve evidence that this appellant
did have such links. In paragraph 109, howeves; faed this:

“The difficulty is that the appellant has not tald the truth about his links and
circumstances in Mogadishu and we cannot excluegdssibility that he is a
person with connections of this kind. The pointhat it is not fanciful to say
that he would not necessarily be at risk on ret&Geme people are not. Even
though the appellant has to prove only a real ragker than a probability of
him being at risk we cannot make the necessaryrigsdwhen he will not tell
the truth about his connections and contacts there.

109. The Tribunal considered and rejected an argumerdraxd by the Secretary of State
that the appellant could safely travel from Moghdito Somaliland, although they
considered that he would be safe in Somalilandeifcbuld get there. Finally, they
summarised the reason for rejecting the appellatdisn in the following terms (para
121):

“Paragraph 178 cAM does not give an exclusive list of people whoreeat
risk. It makes the point there are people who ateahrisk. The burden is on
the appellant and he has not told the truth absulifks with Mogadishu and
we are not able to say that he is a person whashasn he would be at risk
there. He has stopped proper enquiry of a kindrtight reveal the links and
protection he would have. It would be very sadoyf,so doing, the appellant
has deprived himself of protection that he wouldeowise need but he has
told lies and must accept the consequence of thatoes diminish his
credibility and makes it harder for him to prove hase.”

Grounds of appeal.

110. There were two points advanced in this appeal. oAfe deal with the first very
shortly. Mr Drabble submitted that the TribunadHailed properly to appreciate the
significance ofAM and AM in particular, he says that they could not proper
conclude in the light of that case, as they digana.109, that it was not “fanciful” to
say that the appellant may not be at risk on retWve reject that submission. The
Tribunal plainly hadAM and AMat the forefront of their minds and had citednit i
some detail. In our view they were simply identiiyi the fact that there were
exceptionally some people who received protectionMogadishu. This case
therefore did not fall into the category of caseniified by Laws LJ irGM where the
general evidence would suffice because anyone enagipellant’s situation would
necessarily be subject to persecution on return.

111. The second and more substantial ground was thafTthminal had misdirected
themselves when considering the question of riskretnrn. They had wrongly
applied the principles in th@M case. They had focused on the difficulties calmsed
the failure of the appellant to tell the truth, Iy should have asked whether there
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was evidence relating to the appellant’s own paldic situation, even ignoring his
own rejected testimony, which would support histeation that there was a real risk
that he would not have such protection on return.

Mr Drabble submits that there was such evidence thatl the Tribunal did not
properly or adequately evaluate it. He submits Hzat they done so, they could not
properly have reached any conclusion other thahttitexe was a real risk that he
would not have the benefit of such protection, tredefore in the light of the general
findings inAM and AM there was a real risk that he faced article -Behtment on
return.

The evidence he relies upon is in particular tlo flaat the appellant has been in the
UK for some fifteen years, and that for almostoélthe last twelve or so he has been
in detention of one sort or another. In additibis, parents were from Hargeisa, not
Mogadishu, and the evidence of Mr HOhne was toefifect that he would not get
protection from the Isaaqg clan in Mogadishu giviea dramatic evacuation from that
city. In the circumstances, Mr Drabble submitst tihas fanciful to think that the
appellant would be likely to fall into the exceptad category of persons with contacts
in Mogadishu who could provide the requisite protec

Ms Laing submits that the AIT loyally applied thengiples inGM. The evidence of
the appellant was disbelieved. In the Eritrearesdbe issue was whether there was
evidence independently of the appellant’'s own nestiy supporting the contention
that he or she had left Eritrea illegally. That veaguestion of fact. Here the issue
was again a question of fact, namely whether theeliant would receive effective
protection or not. Statistically it may have beaenikely that he would, but it was
equally unlikely inGM that any of the three appellants would have kgally. If
there was a real possibility that he may be preteat Mogadishu, it was for him to
adduce sufficient evidence before the Tribunalatisfy the Tribunal that there was a
real risk that he would not. If there was no evice, the burden was not discharged.

That was essentially the conclusion which the Twrddumade here. They properly
directed themselves, as paragraph 105 makes aledithereafter held that there was
no evidence independently of the appellant’s peduestimony relating to the crucial
guestion they had to determine. They said in tettms they were considering the
whole of the evidence about the state of affairseegaly in Mogadishu. Their finding
that the appellant had not discharged the admyttiedé burden placed on him was
open to them on the evidence — or more accurdtedylack of it. Given his inability
to provide any truthful evidence as to his contactdogadishu, the Tribunal could
not properly conclude that there was a real risk @nticle 3 would be infringed on his
return.

In our judgment, the appellant’'s argument is topbeferred. We accept that the
tribunal impeccably directed themselves in paragrEpb. But we do not believe that
they subsequently properly applied that directionparticular, in para.109 they say
that the appellant has not told the truth:

“and we cannot exclude the possibility that he peeson with connections”;

and later in that paragraph:
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“Even though the appellant has to prove only a msd rather than a
probability of him being at risk we cannot make tlexzessary findings when
he will not tell the truth about his connectionsl @ontacts there.”

We think, with respect to the Tribunal, that itthere adopting the wrong approach.
Their analysis suggests that the fact that the Ippéias lied has of itself disabled
them from reaching a conclusion on the articlesB.riThey seem to be throwing up
their hands in despair; since the appellant haseadad the truth, they cannot make
any necessary findings. This is further confirngdparagraph 121 when they say
that because his lying has prevented a full angbgrranquiry, there is no relevant
finding the Tribunal can make.

That does not, however, follow fro@M. They first have to ask whether there is
other evidence, independently of his unreliabletiremy, casting light on the
appellant’s particular situation. If so, they miistve regard to that evidence. As
Buxton LJ put it iInGM (see para.98 above), there does not need to ble ewvigtence,
only sufficient to suggest that there is a redt o§ persecution and thereby shift the
burden to the Secretary of State to show otherwidewhere does the Tribunal say
that the only potential evidence is the appellargjscted testimony and that without
it there is no relevant evidence, and we do naiktliat it can be fairly inferred from
their decision that this was how they approachednthatter. For example, there is no
reference in the whole judgment to the fact thatappellant has spent the best part of
the last twelve years in prison or administratietedtion in the UK. In our view that
must on any view have relevance to the likelihobths particular appellant having
current contacts in Mogadishu which will afford hile necessary protection.

In any event, in our judgment, if they did analylse issue in that way, we agree with
Mr Drabble that it was not a conclusion open tartlan the evidence. That evidence
was that the appellant was from a clan which wathénminority in Mogadishu; that
he had not been there for some 15 years; anddhatdst of that time he had been in
detention. Whatever links might exceptionally éxesprovide protection for an Isaaq
returning to Mogadishu, there was in our view suint evidence adduced before the
Tribunal at least to establish a real risk thavas unlikely to apply to him. He was
not simply putting himself into the general catggasf persons returning to
Mogadishu, nor even of a minority clan member tgkimat step, and then relying on
the relevant statistics as to how such personsdvougieneral be treated. There was
the particular feature of his history in the UKetkengthy period and the fact of
detention - which constituted evidence relevanthte particular and specific risks
which he faced and which enabled the court to nmkessessment of risk on the
basis of evidence independent of his own testimony.

We agree that the Tribunal ought to have made aesament on the basis of that
evidence, and had they done so, they must havdudmtcthat there was a real risk
that he would not obtain the relevant protectidithout it, in the light ofAM and
AM he was plainly at risk of adverse article 3 treatimand therefore his deportation
would be unlawful.
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Accordingly, we uphold the appeal and substitufen@ing that the appellant would
be at risk of article 3 ill treatment if returnexlMogadishu and that it would therefore
be unlawful for effect to be given to the removaédtions.

Conclusions
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It has been sufficient for the purposesesblving the issues before us to confirm, as
this court has said on previous occasions (alb#it obiter) that where the route and
manner of return are known or can be implied, fr& fier tribunal must consider
whether the applicant would be put at risk if reed by that route. We have not
found it necessary to resolve the wider questioethdr that tribunal must always
consider that question whenever the applicant futs issue, although our strong
provisional view is that it must. If that is right will inevitably have important
consequences for the status of the applicant pgrdirections finally being issued to
secure his removal or deportation. We have notdnadtly to address that issue but
it is bound to arise in the near future. Concédiydbmight require a reference to the
ECJ in due course, but that is not necessary sncse and no-one has suggested it.

Of the four cases dealt with in this juégm) the first, that of HH, involves only the
application to the known facts of the law decidgdte court inQD (Iraq). We have
dismissed that appeal.

In the second and third appeals, thogdwhind J, we have held that where the point
of return and any route to the safe haven are knmwascertainable, these form part
of the material immigration decision and so areeapgble. We have upheld the
appeals in both cases.

The fourth appeal, that of MA, establistieg even a mendacious appellant is entitled
to protection from refoulement if objective eviderghows a real risk that return will
place his life and limb in jeopardy. We have uphéklappeal in that case.



