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Lord Justice Jackson :

1.

This judgment is in six parts namely;

Part 1: Introduction,

Part 2: The Facts,

Part 3: The Appeal to the Court of Appeal,
Part 4: The Law,

Part 5: The First Ground of Appeal,

Part 6: The Second Ground of Appeal.

Part 1. Introduction

This is an appeal against the decision of Seniamigration Judge Southern to
dismiss, upon reconsideration, the appeal of theelegt against a decision of the
Secretary of State for the Home Department to naafteportation order requiring the
appellant’s return to Vietnam.

In this judgment | shall refer to the Immigratiorppgeal Tribunal as “IAT”. | shall
refer to the Asylum and Immigration Tribunal (thecsessor to the IAT) as the
“AIT”. | shall refer to the European Convention Blaman Rights as “ECHR”. | shall
refer to the Immigration Act 1971 as “the 1971 Adtshall refer to the policy which
has at all times been in force in relation to uoagganied minors as “the Minors
Policy”. | shall use the abbreviation “ELR” for extional leave to remain. | shall use
the abbreviation “ILR” for indefinite leave to remalt should be noted that ELR has
now been replaced by discretionary leave to remain.

| shall now set out the statutory and other pravisiwhich are of particular relevance
to this appeal. Article 8 of ECHR provides:

“8.1 Everyone has the right to respect for his ggevand family life, his home and his
correspondence.

8.2 There shall be no interference by a public @iihwith the exercise of this right

except such as in accordance with the law anddsssary in a democratic society in
the interests of national security, public safetytlee economic wellbeing of the

country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers.”

Section 3(5) of the 1971 Act provides:

“A person who is not a British citizen is liable d@portation
from the United Kingdom if--

(a) the Secretary of State deems his deportatitye wonducive
to the public good; ”
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6.

10.

11.

12.

Paragraph 364 of the Immigration Rules providefobows:

“Subject to paragraph 380, while each case wilttesidered
on its merits, where a person is liable to depinathe
presumption shall be that the public interest nesgui
deportation. The Secretary of State will considérelevant
factors in considering whether the presumptionusveighed
in any particular case, although it will only be erceptional
circumstances that the public interest in depamatvill be
outweighed in a case where it would not be conttaryhe
Human Rights Convention and the Convention andoobt
relating to the Status of Refugees to deport. Tine ia an
exercise of the power of deportation which is cstesit and
fair as between one person and another, althougltase will
rarely be identical with another in all materiagpects. In the
cases detailed in paragraph 363A deportation withrally be
the proper course where a person has failed to lgowith or
has contravened a condition or has remained without
authority.”

The Minors Policy has at all material times beeaped by the Secretary of State for
the Home Department. This provides that no unacemmegd child will be removed
from the UK unless the Secretary of State is satishat adequate reception and care
arrangements are in place in the country to whigh ¢hild is to be removed. The
policy also provides that normally an unaccomparleidd who cannot be removed
by reason of that provision will be given leaverémain in this country until his or
her 18" birthday.

After these brief introductory remarks | must nawntto the facts.

Part 2. The Facts

The appellant is a Vietnamese national who was borthe 18 July 1987. His father
died in 1997. His mother left the appellant andyaanger brother to live with their
grandmother. Their grandmother died in 2001. Théerathen returned and arranged
for the appellant and his younger brother to traoe¢he United Kingdom.

The appellant arrived in the UK on"Qune 2002, when he was aged 14. He was
accompanied by his brother who was then aged 1 tBe appellant and his brother
claimed asylum on the T8&une 2002.

By letter dated 2¥ July 2002 the Secretary of State refused the kgt asylum
claim. The appellant appealed to an adjudicatorinagahat refusal. In a letter
following the appellant’s notice of appeal the dfg#’s solicitors drew the attention
of the Home Office to the Minors Policy and in thetter the solicitors commented
that if the Policy was applicable they would haxpexted the appellant to be given
ELR.

The appellant was neither present nor representet dearing of his appeal, owing
to an error on the part of his solicitors. The appgeroceeded on the basis of the
appellant’s written statement. By a written dedisitated % December 2002 the

Draft 15 March 2010 10:36 Page 3



Court of Appeal Unapproved Judgment: SL (Vietnam) v SSHD

No permission isgranted to copy or usein court

13.

14.

15.

16.

17.

adjudicator dismissed the appellant's appeal bathasylum and human rights
grounds. The question of the appellant’s entitlemerer the Minors Policy was not
raised by the respondent, the Secretary of Statetheat matter was not considered by
the adjudicator.

On 12" October 2003 the appellant applied for permisdimrappeal out of time
against the adjudicator’s decision ¢f Becember 2002. Owing to an administrative
error by the IAT, that application was not consaeuntil 2005. On %L April 2005 the
Deputy President of the IAT dismissed that appiicatThe reasons for dismissing
the application included the following paragraph:

“The grounds of appeal and the reasons given feeneing
time are that the applicant knew nothing of theusaf of his
claim or of the progress of his appeal. He was ra time
represented by Mathis and Co, a firm that has beersubject
of intervention by the Law Society. However, Arddarwar &
Co, who made this application to the Tribunal, @b appear to
have had contact with Russell Cooke, who, as time faking
over Mathis’ files, would appear to be partly atlfan relation
to the delay. Nothing in the grounds shows thaetshould be
extended for as long as would be required to renter
application valid.”

While those matters were proceeding at a leisupgge through the IAT, the
appellant formed a relationship with a young wonsaited Than Thi Nguyen. Ms
Nguyen is a Vietnamese national who was broughitédJK at the age of 10 by her
father in 2000 and who subsequently became a Bi@iszen.

On the findings of fact recently made by the AlTeafhearing oral evidence, the
appellant had a friendship with Ms Nguyen in 2004is friendship developed into a
relationship and the appellant and Ms Nguyen livedether for a time at Ms
Nguyen’s foster carer's home. That continued uitigust 2007, when Ms Nguyen
made a trip to Vietnam in the hope of tracing andihg her father, although she was
unsuccessful in that quest. Whilst Ms Nguyen wa¥/igtnam, the appellant was
arrested at an address in Chadwell Heath. Thetavoesirred on the "4 September
2007, when the appellant was found to be engagebeirdarge scale cultivation of
cannabis at that address. Two days later, on ‘th&eptember, Ms Nguyen returned
from Vietnam. On the 28 November 2007 the appellant pleaded guilty to dpein
concerned in the production of cannabis, contrargection 4(1) of the Misuse of
Drugs Act 1971. The appellant was sentenced to years detention in a Young
Offenders Institution.

The appellant’s custodial sentence did not bringricend his relationship with Ms
Nguyen. Whilst the appellant was serving his sezgeévis Nguyen visited him in the
Young Offenders Institution. Indeed, following tlaopellant's release from the
Young Offenders Institution, the appellant and Mgulen resumed living together,
this time in independent accommodation.

In January 2008 the Secretary of State invitechfipellant to make representations as
to why he should not be deported. The appellamtoreded by a letter dated May
2008 sent from Rochester Young Offenders Instityterguing that he would lead a
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18.

19.

20.

21.

22.

constructive and law abiding life in this countAccordingly, he should be allowed
to remain here.

On the &' August 2008 the Secretary of State wrote to thgekant stating that he
took a serious view of the appellant’s offence &edwas considering deportation.
The Secretary of State invited the appellant toeakresentations.

The appellant duly submitted representations teetfext that he was in a relationship
with Ms Nguyen and deportation would be in breatchie rights under ECHR Atrticle
8. The representations were supported by a letier Ms Nguyen.

By letter dated the" September 2008 the Secretary of State informedghellant’s
representative that the appellant would be depofited Secretary of State stated that
he had taken into account the seriousness of tpellapt’s offence, as well as the
appellant’s circumstances and his various repratiens. The Secretary of State did
not consider that deportation would be in breachth&f appellant’s rights under
Article 8. A notice of decision to make a depodatbrder was attached to that letter,
dated 4' September 2008.

Pursuant to Section 82 of the Nationality, Immigmatand Asylum Act 2002, the
appellant appealed to the AIT against the Secrethftate’s decision to deport. The
hearing took place on thé"Danuary 2009 before 1J Baker and Doctor Okitiijpie
Tribunal heard oral evidence from the appellant BtsdNguyen. The Tribunal also
received a letter from the foster carer with whdra appellant and Ms Nguyen had
lived when Ms Nguyen was younger. The foster carethat letter confirmed the
relationship between the appellant and Ms Nguyen.

In its decision dated i5January 2009 the Tribunal held that although theekant
and Ms Nguyen were not married, they had estaldishé@amily life together in the
United Kingdom. The Tribunal concluded that if thppellant were deported, Ms
Nguyen could travel with him and they could conértheir life together in Vietnam.
The Tribunal noted that Ms Nguyen had recentlytegiVietnam and experienced no
difficulties there. In paragraph 63 of its decistbe Tribunal wrote as follows:

“However, even if we had found that the decisionuido
interfere in their family life, we would agree withe Secretary
of State that it is necessary in a democratic $pder the
prevention of disorder or crime and to maintaineetifve
immigration control in the wider interests of thabfic. We
would also agree that it is proportionate, takintgpiaccount
that they are young, healthy adults who spent tteldhood in
Vietnam and cannot be said not to have experiehbife dhere.
They have both studied in the UK and even if thayehno
home or family to return to, there is no reasorbétieve that
they could not establish themselves in Vietham etgcand
support one another. We accept that Mr. SL wasrenwhen
he came to the UK and that he has been here fariadpof
approximately six years. However, he made an urmfedn
asylum claim and remained even after, on his owdesxe, he
was aware that he no longer had a right to renmaitné UK.
We also take account of the nature of the offermrersitted by
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Mr. SL. Drug crime is regarded as serious becauds¢h®
severity of the effects it has on the communitylaage and
cannot be categorised as purely a dishonesty aféme also
note that he continues to try and excuse his behavi

23. The Tribunal also considered the effect of pardgra@4 of the Immigration Rules
and concluded that deportation was appropriatehé dircumstances of this case.
Accordingly, the Tribunal dismissed the appellaagpeal.

24. The appellant applied for reconsideration of th@ éldecision. The grounds upon
which the appellant sought reconsideration wereetiold. First, the appellant argued
that he should have been granted leave to remaam asmaccompanied minor. That
leave had not been granted to him. The Tribundédato take that matter into
account. The second ground on which reconsideratis sought was that the IAT
erred in law in failing to grant an extension ohé for the appellant's asylum appeal.
The appellant did not now seek to re-open that a@ppdevertheless in those
circumstances, the AIT in July 2009 erred in attagtany significance to the earlier
decision refusing asylum. The third ground for resideration was that the AIT erred
in its manner of dealing with the Article 8 claim.

25. In due course the Administrative Court made an roifide reconsideration. The
reconsideration hearing took place on th&22ine 2009 before Senior Immigration
Judge Southern. By a decision dated' Iy 2009 the Senior Immigration Judge
held that the AIT had made no error of law in itgyimal decision. Accordingly, the
Senior Immigration Judge dismissed the applicdtomeconsideration.

26. The most important part of the Senior Immigratiardge’s decision, for present
purposes, is to be found at paragraphs 14 to 1&sélparagraphs read as follows:

“14. The grounds upon which the appellant soughtraer for
reconsideration, as amplified by submissions at hbaring,
were not altogether easy to follow but amount ts.thhere are
two main challenges, although there is some overktween
them. First, the decision to make a deportatioreowas said
to be unlawful. That was in the sense that sineer¢ispondent
failed to have proper or adequate regard to what waid to be
the exceptional circumstances in the history o$ fharticular
appellant, the decision had been made on the lmsiEn
inadequately informed assessment and so was aatetisat
was not in accordance with the law. The second rgtou
concerns the assessment of the article 8 claimhwiBisaid to
be flawed because it failed to take account ofcir@umstances
that led the appellant to be the person he was wieen
committed the offence and for other reasons thall examine
in detail below.

15. Addressing the first of those grounds, it beesmlear that
there are in fact a collection of points being aduComplaint
is made that when the appellant arrived in the ééhKingdom
he should have benefited from the respondent'cpad grant
exceptional leave to remain as an unaccompaniedrmvho
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could not be returned as it could not be estaldisheat
adequate reception facilities were in place in vaeb.

16. The first problem with that submission is tiatefusing
the appellant’s asylum claim in July 2002 the resfgmt made
clear that the appellant’s claim that he had lositact with his
mother was not accepted to be true. Thus the amellas not
someone, in the respondent’s view, who had no coméh

parents in his country of nationality. The immigpat judge
reached a similar conclusion.

17. In any event, even if the appellant had beesntgd
exceptional leave on that basis it would have badg until
just before his eighteenth birthday. As has beemtioeed
above, the appellant was twenty years old whenonenatted
the offence that gave rise to the deportation dmtiand so
would not have been in possession of that leavenwthe
decision was made. And nor has any reason beemeglydo
suggest that he might have expected to be gramgduather
leave upon reaching his majority. ”

The appellant was aggrieved by the decision ofShaior Immigration Judge and
now appeals to this court.

Part 3. The Appeal to the Court of Appeal

27. The appeal to the Court of Appeal is brought essinion two grounds, which |
would summarise as follows. First, it is said ttked Senior Immigration Judge erred
in paragraphs 15 to 17 of his decision in dismgss irrelevant the breach of the
Minors Policy that occurred. The Senior Immigratiudge should have held that the
breach was a serious matter (especially when takewonjunction with other
mishaps), which the Secretary of State should haken into account in his decision
of 2" September 2008. The Secretary of State had no¢ don Therefore, the
Secretary of State should retake the decision. r&ibgo it is argued that in
considering the application of ECHR Article 8, henior Immigration Judge wrongly
placed reliance on the fact that the appellanttade an unfounded asylum claim.
The Senior Immigration Judge wrongly failed to tak® account the breach of the
Minors Policy and its consequences.

28. Before addressing the grounds of appeal, | musitiaview the relevant law.

Part 4. The Law

29. In AA (Afghanistan) v Secretary of Sate for the Home Department [2007] EWCA Civ

12 the adjudicator hearing an appeal from the $&gref State’s decision overlooked
AA’s entitlement to ELR as an unaccompanied minbne Secretary of State
contended that no prejudice had been caused, ledsisvas aged 17 years and 2
months. So ELR, if given, would have expired tennthe later and AA had no
entitlement to any extension of leave to remaire Tourt of Appeal, allowing AA’s
appeal, rejected the Secretary of State’s contesti&eene LJ, giving the leading
judgment, said this:
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“22. | recognize the importance to be attachedhéoldss of the
potential right to an in-country appeal against aefusal of
variation of leave to remain. It is true that theeces of such
an appeal eventually meeting with success may haga slim:
on this | see the force of the points made by Mitevabout the
substantive merits of such an appeal. Nonetheless,to be
borne in mind that such an appeal process would h#ferded
the applicant the advantage of an independent ialidic
consideration of those merits as they stood atithe. That is a
significant advantage when compared with the argusne
which could be put forward on a judicial review afecision
by the Secretary of State that no new asylum oramnghts
claim had been advanced. The appellant has lasativantage
because of the errors of law by the adjudicatorthedAIT.

23. He cannot, of course, now be restored to thsitipn he
would have been in, had he been granted discrejideave to
remain until his 18 birthday. Mr Waite is right to emphasise
that. But the loss which the appellant has suffeieda
consideration which the Secretary of State shoolisicler in
the exercise of his discretion as to whether thpebgnt should
now be granted any further leave to remain andp,jffor how
long.

24. The same seems to me to be true of anotheerdifb
suffered by the appellant as a result of the erodriaw. In

written submissions accepted by the court aftectbse of oral
argument, the intervener has made the point thiaeifippellant
had enjoyed discretionary leave to remain until B&"

birthday, any application by him made before tleai/k expired
to extend it would have resulted in an automatie®esion of
leave until the application (and any consequeratmdeal) had
been decided or withdrawn. That is the consequehsection
3(c) of the Immigration Act 1971. Moreover, whikenaifully in

this country because of such an automatic extensideave,
he would have been entitled to work and to obtaanious
forms of assistance under the Children Act 1989thee of
those benefits is available to an overstayer.

25. Legally the propositions seem to me to be so@nte
again, the appellant cannot now obtain these kisnaf of
right: as is said on behalf of the Secretary oteStthis court
cannot put the appellant into the position in whieh would
have been, had discretionary leave been grantet. dgain,
there can be no doubt that he has suffered a difbes a
result of the legal errors made in this case, amat ts
something which the Secretary of State ought novake into
account.”

30. In EB (Kosovo) v Secretary of Sate for the Home Department [2008] UKHL 41;
[2009] 1 AC 1159 the House of Lords had to constbereffect of excessive delay in
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31.

32.

33.

34.

35.

dealing with the asylum claim of a young Kosovaord. Bingham identified three
ways in which the delay was relevant. At paragraPthe dealt with the third way in
which delay might be relevant. He said:

“Delay may be relevant, thirdly, in reducing the igha

otherwise to be accorded to the requirements of &nd fair
immigration control, if the delay is shown to be tresult of a
dysfunctional system which yields, unpredictabieonsistent
and unfair outcomes.”

In R (S H, Q) v Secretary of Sate for the Home Department [2009] EWCA Civ 334
the Court of Appeal held that when the SecretaryStdte was exercising her
discretion as to whether to grant ILR, she oughhdwe regard to past failures to
apply a relevant policy. In particular, she shobll/e regard to “the correction of
injustice caused by the previous unlawful failwepply the policy”.

In HH(Iraq) v Secretary of Sate for the Home Department [2009] EWCA Civ 727 the
Secretary of State made a decision to deport Hiéviahg his conviction for three
sexual offences. In making that decision the Sacyetf State overlooked his policy
that persons should not be deported to war zongsh® time the case reached the
AIT that policy had been withdrawn. Neverthelebg, AIT held that such withdrawal
could not retrospectively validate the Secretargtaite’s decision. The matter should
be remitted to the Secretary of State for a fremtision. The Court of Appeal upheld
that decision of the AIT.

A number of propositions may be derived from tha@sghorities, including the
following:

) A decision may be unlawful if it is reached in éigard of a relevant policy.

i) Past prejudice suffered in consequence of suchcside may be a relevant
factor to take into account, even when that pdtiag ceased to be applicable.

After this review of the authorities, | must nowrtuo the first ground of appeal.

Part 5. The First Ground of Appeal

The Secretary of State no longer relies upon papdgf6 of the Senior Immigration
Judge’s decision. In paragraph 12 of his skeletgnraent, counsel for the Secretary
of State states:

“The SSHD is content to accept for the purposethisfappeal
that a thorough assessment of the reception amaamgs likely
to be available to him in Vietnam would have fouhdm to be
inadequate”.

That is a realistic concession: s€k (Vietnam) v Secretary of State for the Home
Department [2008] EWCA Civ 1551; [2009] 1 WLR 1873. That wasdacision
concerning the appellant’'s younger brother. It wedd that the assessment of
reception arrangements in Vietham was a mattethfrimmigration Judge, not for
the Secretary of State.
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36.

37.

38.

39.

40.

4].

42.

It therefore becomes necessary to focus on theoSémmigration Judge’s second
line of reasoning. That is contained in paragraplofithe Senior Immigration Judge’s
decision. It is necessary to ask, what is the exleg of a historic breach of the
Minors Policy in relation to the deportation deoisiwhich was taken in September
2008?

It is first necessary to note that the breach efittinors Policy formed part of a series
of errors. The appellant’s rights under the MinBddicy and his possible entitlement
to ELR here were first drawn to the attention oé tBecretary of State by the
appellant’s solicitors in a letter of August 200he Secretary of State did not act on
that letter. Nor did the Secretary of State draw #itention of the IAT to the
appellant’s entitlement to ELR. Accordingly, thepapant’s appeal to the IAT was
dismissed on the "B December 2002 without any reference being madéhéo
appellant’s entitlement to ELR.

So throughout 2002 the appellant was living in thé with the status of failed
asylum seeker, when he should have been lawfutiglirg here with ELR under the
Minors Policy. The next event in the saga is thesfitimg by the IAT of the
appellant’s application for leave to appeal outtiofie against the adjudicator’s
decision. When the application for leave did comdight it was dealt with in an
incorrect manner. The Deputy President of the IARtied the error of the appellant
solicitor’'s as a reason to refuse extension of timefact, as the law has now been
clarified, the appellant should not have been fiwéth responsibility for the failure of
his lawyers: sed-P (Iran) v Secretary of Sate for the Home Department [2007]
EWCA Civ 13 at paragraph 46. Therefore, the appboafor leave to appeal out of
time was refused on an incorrect basis. At the sime another opportunity to
consider the appellant’s entittiement under the MirReolicy was lost.

In the summer of 2005 the appellant attained theeaigl8. He moved out of foster
care into independent living. He maintained histrehship with Ms Nguyen. He did
a variety of jobs, such as waiter and chef. Asabygellant had no lawful status in this
country, he was not permitted to work, so he faakdhe obstacles of an illegal
immigrant seeking to earn his living.

If the Minors Policy had been operated correctiy appellant would have had leave
to remain in this country until 0July 2005. Thereafter, he could have applied for
that leave to be extended. The application mighssiply have been granted.
Alternatively, even if the application had beenussfd, the appellant could have
lawfully remained in the UK and continued to workilgt pursuing an appeal against
the refusal. The appeal process would probably baménued for a number of years.

| do not for one moment suggest that the errorglealing with the appellant’s
immigration status either justify or excuse hiseoffing. Nor did the fact that he had
no legal entitlement to work compel him to resartcannabis production. On the
other hand, it does seem to me that when the Segret State was considering how
to exercise his discretion under section 3(5)(ahef1971 Act and paragraph 364 of
the Immigration Rules, the Secretary of State oughtave taken into account the
past history of mishaps and their effect upon fheeiant.

| am reinforced in this conclusion by the reviewaothorities set out in Part 4 above.
Those decisions confirm that the Secretary of Sthatelld take into account the effect
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43.

44,

45,

46.

47.

48.

of past failures to apply his own policy and the Secretary of State should also bear
in mind the need to correct injustice.

The offence which the appellant has committed,oalgih serious, is not as grave as
many of the offences resulting in deportation whioime before this court. Although
possible, it is not inevitable that the Secretdrptate would have reached the same
decision in September 2008 if he had taken alvegiefactors into account.

| therefore conclude that the Senior Immigratiodghrufell into error in paragraphs 14
to 17 of his decision. The right course now is ltova the appellant’s appeal and to
remit the matter to the Secretary of State so lieatan re-take the decision under
section 3(5)(a) of the 1971 Act and paragraph 3@Aelmmigration Rules.

Accordingly, the appellant succeeds on his firsugd of appeal.

Part 6: The Second Ground of Appeal

The second ground of appeal concerns the approattielSenior Immigration Judge
to the appellant’s rights under Article 8 ECHR. T®enior Immigration Judge, like
the Immigration Judge and the Secretary of Stavécladed that deporting the
appellant to Vietnam would not interfere with thepallant's family life. This was
because Ms Nguyen could accompany the appellanfigmmam and they could
continue their family life in that country, whereth of them had lived as children.

Such discussion as there was in the various desisabout the balancing exercise
under Atrticle 8.2 was discussion of a fall backipas. | find it hard to criticise the
decision that was reached concerning Article 8. elmwv, | will make no comment
about what decision should be made under Articiie ®e future. | am told that the
appellant and Ms Nguyen now have a child aged 5tinsomhat circumstance may
give rise to new submissions and further issueany future consideration of the
effect of Article 8.

In the result, therefore, | conclude that the alppélsucceeds only on his first ground
of appeal and that this matter should be remittethé Secretary of State for a fresh
decision. For all the above reasons, in my view #gpeal should be allowed.

Lord Justice Patten :

49.

50.

51.

| agree with Jackson LJ that the second groundopéal fails but | take a different
view about the first ground of appeal.

The Secretary of State accepts that when the Agpgedpplied for asylum in 2002 a
proper assessment of the reception arrangemergly lik be available to him in
Vietnam would have revealed that they were inadiequa his was the conclusion
reached in respect of his brother on his own appbto for asylum and it should have
been applied to both children. In these circuntsganthe Secretary of State should
have applied the Minors Policy to the Appellant @mented him ELR until his 18
birthday in July 2005.

This initial error was compounded by the subseqtaihire of the IAT to allow an
appeal out of time against the refusal of the amytlaim. The consequence was that
from 2005 the Appellant had exhausted the appeaigoiures available to him and
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52.

53.

54.

55.

had no right to remain in the UK unless he was #&blebtain discretionary leave to
do so.

By then he was 18. It would have been open tothifmave made an application for
such leave either on the grounds that he wishetutdy here or on any other grounds
available to him at the time. But instead he eitety disappeared from view until he
was arrested and subsequently convicted in 200Thefoffence for which the
Secretary of State now seeks to deport him. Duhagintervening period he had no
right to work but he did in fact work in variousstaurants and a nail bar.

Had the Minors Policy been applied to him either2002 on arrival or during the
appeal process against the rejection of his asylamn the Appellant would have
reached his I8 birthday with the benefit of ELR. That would hagien him the
opportunity to make an application for an extensbhis leave as someone who had
enjoyed the benefit of the policy and not merelyadailed asylum seeker. He would
therefore have enjoyed the automatic extensioni®fldave from the date of the
application to the decision and an in-country rigitappeal under s.82(2) of the
Nationality, Immigration and Asylum Act 2002. Bilie Minors Policy would not of
itself have assisted him to obtain any extensiohi®ieave because it stated in terms
that:-

“(ii) we will normally grant leave to remain unttheir 18"

birthday to children who were between the agesdotidd 17
years at the time we decided to refuse them. Wenaimally

expect children in this category to leave the UKhat end of
their leave, or sooner if satisfactory arrangemésrtseturn can
be made.”

The decision of this court iAA (Afghanistan) v Secretary of State for the Home
Department [2007] EWCA Civ 12 is authority for the propositidhat the Secretary
of State, when making an immigration decision, $thdake into account the loss of
any procedural or substantive advantages whiclapipéicant may have suffered due
to some earlier error of lawAA (Afghanistan) was a case in which that loss was
substantial because the appellant had been ddmeegotential right to an in-country
appeal against any refusal of a variation of lemveemain. In this case what the
Appellant has lost by the earlier failure of theci®¢ary of State and the appeal
process to apply the Minors Policy was the oppatyuie have made an application
for an extension of leave prior to his™Birthday and to pursue an in-country right of
appeal if unsuccessful. Had that been done theelgy, it is said, could have
worked legally until his immigration status wasalwed and this is likely to have
avoided his falling into crime which is the causdis present difficulties.

| am very far from convinced that the principle arlging the decision iPAA
(Afghanistan) can be used in the way it is deployed in this ¢as®der to justify the
Appellant’'s subsequent criminal conduct. But evieh am wrong about that the
problem with this argument is that it has no evidgibasis. At no stage in the appeal
against the deportation decision has the Appekasr suggested that his lack of
status and his consequent inability to work lawfwllas a contributory factor to his
subsequent involvement in crime. Nor is it appateat an application to remain
after 2005 would (if made) have been successflile Minors Policy would not have
assisted the Appellant for the reasons | have gaumh there are no obvious other
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factors which would have made a refusal of an extenof leave disproportionate
having regard to Article 8.

56. When therefore the Secretary of State came to denshe Appellant’'s possible
deportation in the light of his criminal convictian consideration of the failure to
apply the Minors Policy could not have mitigate@ s$eriousness of his conduct in
relation to the balancing exercise which had tqgpbdormed. The earlier failure to
apply the policy was therefore irrelevant to theisien which the Secretary of State
had to make.

57. Moreover, even if the Appellant had (contrary tee tfacts) made a successful
application for leave to remain so that he was lgiyfpresent in the UK up to 2007
this would not have prevented his deportation fbaithe sentencing judge regarded
as a serious drugs offence.

58. | am therefore unable to agree with Jackson LJttteSecretary of State reached her
decision on an erroneous basis. There was noathsaced that the Appellant had
been disadvantaged by the failure to apply thecpadind its consequences and no
evidence to support such a case. | cannot therefee how it can be said that the
exercise of her discretion under s.3(5)(a) of tA€11Act and paragraph 364 of the
Immigration Rules was vitiated by a failure to coles a material factor in the form
of the case which is now advanced.

59. 1 would therefore dismiss this appeal.
Lord Justice Ward:

60. A series of errors deprived this appellant of ELRicki arguably would have been
extended when he attained majority and would B&ile prevailed at the time of his
offence. For me the crucial issue is whether filsire of policy is a relevant factor
which ought to have been weighed in the balancéhbySecretary of State when
considering whether it was conducive to the pu@iod to send this young man back
to Vietham. In my judgment it was. As set ouf28] above Keene L.J. held ®A
(Afghanistan) at [25]:

“But, again, there can be no doubt that he hasemsdf a
disbenefit as a result of the legal errors madthim case, and
that is something which the Secretary of State bugiwv to

take into account.”

In EB (Kosovo) cited at [30] above Lord Bingham said:

“Delay [and in this case | think one can substitet@ors on the
part of the Secretary of State”] may be relevantn. reducing
the weight otherwise to be accorded to the requergmof firm
and fair immigration control, if the delay is showm be the
result of a dysfunctional system which yields uiprtable,
inconsistent and unfair outcomes.”

Finally inR (S H, Q) v SSHD [2009] EWCA Civ 334 Goldring L.J. said at [45]:
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61.

“Firstly, in refusing ILR when he reconsidered tbase, the
Secretary of State failed to have regard to a Iegalevant
factor, namely the correction of injustice causey the
previous unlawful failure to apply the policy.”

If this was a relevant factor, then it is accepteat the Secretary of State did not have
regard to it. That would render his decision urildwinless the error was wholly
immaterial. | cannot possibly say that it was inenal. Precisely how the appellant
would have behaved had he been given the statwghich he was entitled is a
hypothetical question but the fact is that he loas the opportunity to live lawfully in
this country and to work lawfully whilst he was &erlt seems to me a little unfair to
hold against him the fact that he has never sugdesiat his lack of status was a
contributory factor to his subsequent involvemeantirongdoing when he, like the
Secretary of State, was blissfully unaware of Imstlement and only learnt of it at a
very late stage in these proceedings when the pastfor the first time advanced on
his behalf. | imagine he would have behaved dfidlly but it matters not what |
imagine for it is a decision the Secretary of Statest take. | would therefore allow
the appeal and allow the Secretary of State to@aelatge the errors for which he is
responsible and in the light of them to decide Wwletor not to deport this young
man.
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