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Lord Justice Keene:

1. This is an appeal by the Secretary of State foHbme Department against a
decision by Holman J, who quashed the appellarsstbn that matters put
forward on the respondent’s behalf did not amoara fresh claim for asylum.
Holman J held that it was not rationally open te Hppellant to reach that
conclusion. The respondent is a Turkish citizerKafdish ethnicity. He
arrived in the United Kingdom on 25 February 200®1 alaimed asylum.
That was refused and an appeal by him to an adjtatiovas dismissed in
September 2003. The adjudicator reached variouglesions as to the
credibility of the respondent’'s account in events Turkey, but the
Immigration Appeal Tribunal (the “IAT"), as it themas, on appeal found that
there were errors in law, in that some of the adptdr’s findings were not
open to him. In effect, as Holman J noted, the R3S prepared to proceed
on the basis that the respondent’s claims weressence, true. It was on that
factual basis that it proceeded to assess whethetohld be at risk if returned
to Turkey. One can therefore use the respondeet'sion of events as the
factual basis for this appeal.

2. He claimed that at university in Turkey he had $aug encourage fellow
Kurdish students to vote for HADEP. On three omas namely April 1999,
September 2001 and on 22 January 2003, he hacabested and detained by
the Turkish authorities and subjected to brutdlre. On that last occasion he
was interrogated about the PKK and only releaséet dilve days when he
agreed to become an informer. Following that tastasion, he left Turkey
and arrived some days later in the United Kingdom.

3. The IAT, proceeding on the basis of these factsclkemled that he would
nonetheless not be at risk on return. They refete three earlier IAT
determinations which dealt with the information iéalale to the Turkish
authorities about returnees, those beingrOmore accurately, HO (Turkey)
CG [2004] UKIAT 00038, AG (GBTS, “tab” and other reds) Turkey CG
[2004 UKIAT 00168 and _KK (GBTS -- Other information sysis --
McDowall) Turkey CG[2004 UKIAT 00177. Then the tribunal said this at
paragraphs 17, 18 and 19:

“17. We follow the Tribunal reasoning in ®hich

has been confirmed but not to our knowledge
undermined in any subsequent Tribunal
determination. Accepting that the appellant does
not have a current Turkish passport and assuming
that he has not been able to obtain one, he will be
returned with temporary travel documents from
which the Turkish authorities are reasonably likely
to infer that he is a returning failed asylum seeke
If they check on their GBTS records they will find
nothing adverse to the appellant. If all that he
claimed did happen including three periods of
detention after which he was released without



charge, this would not be recorded on the system.
There is no suggestion that the authorities have
instituted any formal and thus recorded procedure
for his apprehension.

18. Like the claimant in_Qit is no part of the
appellant’'s case that he has, since being in the
United Kingdom, involved himself in politically
related activities which would be perceived as
hostile by the Turkish authorities.

19. We can see nothing in the evidence and
Miss Allen has not referred us to anything to
indicate that since he left Turkey, the authorities
have been or are still seeking the appellant. &her
is nothing to support Miss Allen’s submission that
were he to return to the areas of either of thelfam
homes, or indeed any area in which he has lived in
the past, the authorities would have any continuing
adverse interest in him which might lead to
persecution or infringement of his human rights.”

4. The respondent sought permission to appeal to thet@f Appeal against
that decision. While his application was pendingfobe the IAT, that
tribunal’'s decision in_IK (Returnees -- RecordslFA) Turkey CG [2004]
UKIAT 00312, a country guidance case, was publishéds a lengthy and
thorough examination of the evidence as at lated 2000 in particular, the
availability at Istanbul airport of information alto returning Turkish
nationals. It was referred to by the vice presidenthe IAT, Mr Moulden,
when refusing permission to appeal of" IBecember 2004 from the IAT’s
decision, a refusal in somewhat unusual terms.Milden first stated that
the IAT had properly followed the country guidanmses referred to in its
determination and so there was no error of lawenTlline went on to add this in
a second paragraph:

“However, since the hearing of this appeal, the
Tribunal has, on 2 December 2004, promulgated an
updated Country Guidance case, IK (Returnees --
records -- ISA) Turkey CG2004] UKIAT 000312
which addresses, inter alia, the matters raisatldan
grounds of appeal. This states, in paragraph 14 of
the summary of generic conclusions that the former
country guidance cases as set out in paragraph 15 o
the determination in this appeal (and others) have
been updated and replaced.”

5. The respondent and his advisers, perhaps not uahlgfutook those
somewhat Delphic comments as encouraging themhimisa fresh claim for
asylum, which they duly did on 14 February 2005hey did not, however,
take any further steps to challenge the IAT’s deteation and did not seek



permission to appeal from this court. The claifmsiited on the respondent’s
behalf in February 2005 contended that the IAT hadffect, proceeded on
the basis that none of the respondent’s detentiandgd come to the attention
of the authorities at Istanbul airport and that de¢ermination in_IKshowed
that that was not necessarily right.

6. By letter dated 18 October 2005 -- the subject enatf the judicial review
claim -- the Secretary of State determined thaseheepresentations did not
amount to a fresh claim. The crucial parts ofléter are paragraphs 8 and 9,
which read as follows:

“8. You have raised an application stating your
client is in fear of persecution in Turkey, basedso

UK IAT determination that was not available at the
time of your client's appeal. It is consideredttha
even if your client is investigated on arrival het
airport and his past arrest and detention is made
known to the authorities, the fact that he was not
charged and he was released on the three occasions
would indicate that he is of no adverse interest to
the authorities. There is certainly no evidence to
suggest that your client is involved with the
separatists even abroad, or that he would resusne hi
politically related activities on return, and thiad
already been considered by the adjudicator
(paragraph 18-19 of the determination);

9. It is considered that the l#etermination findings
you have cited have no specific relation to your
client’s individual case. This is because the osk
return was considered in relation to those being
returned being suspected separatists. Your dkent
not considered as a separatist and it is noted that
your client has no outstanding warrants and has not
been officially charged with any offence in Turkey.

It is not considered that your client would be
suspected as a separatist and as such will not be a
risk on return to Turkey.”

7. The issue in this appeal is whether the SecretaBtaie was entitled to reject
the representations of 14 February 2005 as a frlestm. The law on this is
well established. First, paragraph 353 of the Igration Rules must be taken
as the starting point. The material part of theragraph provides:

“The submissions will amount to a fresh claim if
they are significantly different from the material
that has previously been considered. The
submissions will only be significantly different if
the content:



(i) has not already been considered; and

(i) taken together with the previously considered
material, created a realistic prospect of success,
notwithstanding its rejection.”

Secondly, this court in WM (DRC) v SSHI®006] EWCA Civ 1495
emphasised that the test involves considering vematadjudicator might
conclude. Buxton LJ giving the judgment in thateaaid this at paragraph 7:

“The rule only imposes a somewhat modest test that
the application has to meet before it becomes a
fresh claim. First, the question is whether thsra
realistic prospect of success in an applicatiooteef

an adjudicator, but not more than that. Secorsl, th
adjudicator himself does not have to achieve
certainty but only to think that there is a reakrof

the applicant being persecuted on return. Thind, a
importantly, since asylum is in issue the
consideration of all the decision makers, the
Secretary of State, the adjudicator and the court
must be informed by the anxious scrutiny of
material that is axiomatic in decisions that if rmad
incorrectly may lead to the applicant’'s exposure to
persecution.”

In the light of those remarks, Buxton LJ then coméid at paragraphs 10 and
11:

“10. Whilst therefore the decision remains that of
the Secretary of State and the test is one of
irrationality, a decision will be irrational if is not
taken on the basis of anxious scrutiny. Accordingl
a court, when reviewing a decision of the Secretary
of State as to whether a fresh claim exists, must
address the following matters:

11. First, has the Secretary of State asked himself
the correct question? The question is not whether
the Secretary of State himself thinks that the new
claim is a good one or should succeed, but whether
there is a realistic prospect of an adjudicator
applying the rule of anxious scrutiny thinking that
the applicant will be exposed to a real risk of
persecution on return. The Secretary of State of
course can, and no doubt logically should, treat hi
own view of the merits as a starting point of that
enquiry, but it is only a starting point in the
consideration of a question that is distinctly
different from the exercise of the Secretary ofté&ta
making up his own mind.”



8. Holman J adopted that approach in the presentarasasked himself whether
the Secretary of State could rationally concluds,tin the light of a decision
in IK, there was no realistic prospect of success. Tidge, as | have
indicated, decided that that was not rationally amctusion open to the
Secretary of State. He took the view that the siewiin IK did make a
material differenceparticularly when compared with the decision irralled
on by the IAT here. The judge emphasised thahdld specifically replaced
the decision in O

9. The Secretary of State in her challenge to Holmsmdcision is at least in
part concerned that the judge’s approach in thesgmt case might be thought
to indicate that a fresh claim is likely to arisdhemever a new country
guidance case is promulgated by what is now thdufsyand Immigration
Tribunal. In this written argument on behalf ofetlsecretary of State,
Mr Greatorex argues that:

“...the decision stands as authority for the
proposition that all cases where the AIT (or IAT as
it then was) applied any of the seven cases regplace
by IK now have a realistic prospect of success. The
judgment could even be interpreted more widely as
saying that failed asylum seekers whose
determinations applied decisions which are
subsequently updated, ‘inevitably’ then have a
realistic prospect of success, and as such a fresh
claim.”

For that proposition, reference is made to a seetdn paragraph 21 of
Holman J’s judgment where he said that:

“...the decision in_IKinevitably meant and means,
on the particular facts, in the present case that a
fresh claim from an adjudicator does have a
reasonable prospect of success...”

10.1f that is what concerns the Secretary of Statieast in part, | can for my part
set her mind at rest. Clearly the mere fact thaéw country guidance case
has replaced an earlier one, or several ones,raesitomatically mean that a
fresh claim arises. Holman J cannot have meantatid given his reference
in the passage | have just cited to “the partictdats in the present case”, |
am satisfied that he did not mean that. When susituation occurs, one has
to ask whether and to what extent the new couniigagce case has modified
the earlier guidance and then whether that reqaifessh consideration of the
claimant’s case. The answer to that last questiirdepend on the facts of
the individual case. Sometimes the test for ahfremim will be met,
sometimes it will not.

11.So far as the present case and its facts are cwmu;eMr Greatorex rightly
submits that the change in country guidance broagbut by IKrelated to the
nature and extent of record-keeping in Turkey by &lthorities. It has for



some time been recognised that the computerisedmation system available

to those scrutinising arrivals at Istanbul airpera system known as “GBTS”

-- does not record mere detentions by the sectoityes as such; it records
arrests, which is a term of art in the Turkish pebares. It has a special
meaning -- that is to say, a situation where tle® been a court decision or
charge. So, as the IAT in the present case foundaragraph 17 quoted
earlier, a check on the GBTS records would procatling adverse to this

respondent because, after each of his three datentie was released without
charge.

12.That indeed was the approach adopted in the cage falowed by the
tribunal here. But as Mr Richmond on behalf of tlespondent rightly
submits, and it is not really an issue, tkd break some new ground. The
tribunal there, after an extensive review of thetayolate evidence, found that
there were other information systems available #wying degrees, two
somewhat limited ones in the immigration boothslstanbul airport (see
paragraph 65), and others which the anti-terrgpislice and the Turkish
intelligence service (“MIT”) would have access fmafagraphs 73 and 76).
The latter, said the IAT at paragraph 76, would be:

“...reasonably likely to include detentions of
persons who were considered to be of material
significance by the security forces even if theyave
thereafter released without judicial involvement.”

At paragraphs 77 and 78 of e AIT concluded as follows:

“77. However whether the records are transferred to
a central computer system or not, and whether they
are maintained locally in a computerised form that
might be accessible elsewhere in Turkey or not, we
accept that if a person is detained either in the
airport police station after arrival or subsequentl
elsewhere in Turkey, and the circumstances justify
it, some further inquiry beyond the information in
the GBTS could be made of the authorities in his
local area about him. Also, if the circumstances so
justify, an enquiry could be made of the anti terro
police or MIT to see if an individual is of matdria
interest to them.

78. On this basis, we consider that the startingtpo

in any enquiry into risk on return should normally
begin, not with the airport on return but with
whether the claimant would be at any real risk of
persecution or a breach of Article 3 in his honeaar
as a consequence of his material history thet@elf
answer to that is “no”, then the claim cannot
normally succeed, unless of course the risk arises
from or is aggravated by other factors, such as his



material activities abroad or in other parts of
Turkey. Any real risk would arise only from a
person’s material history, to borrow Mr Grieves’
expression, and this history will in most normal
circumstances be at its most extensive in the
individual's home area. If on the other hand the
answer to that question is “yes”, then the separate
question of internal relocation elsewhere in Turkey
(and the question of risk of return to Istanbupait
which turns on similar principles) has to be
considered on the basis of whether there are
particular factors in the home area creating greate
risk of ill-treatment there, that would not giveeito

the same degree of risk at the airport or elsewhere

The tribunal then went on to deal with what wouégbpen if the answer to that
guestion about the home area was in the affirmative

13.1t is submitted by Mr Greatorex that, while the idean in 1K does, to an
extent, modify the guidance about the informatigailable or attainable at the
airport, it does not modify the guidance about ldeels of risk arising. He
draws attention to the IAT’s finding at paragraghid the present case, which
| have quoted earlier, that there was nothing tosthat the authorities in the
respondent’s home area had any continuing advetseest in the respondent.
That finding, it is submitted, stands unchallengédidfollows therefore that if
further enquiries were made locally about the radpat by those at Istanbul
airport, the reply would not put the responderisi. This is the course, it is
said, advocated in_lKat paragraph 78. Thus the Secretary of State was
rational to conclude that IKvould not realistically be able to lead to any
different result on these facts.

14.For the respondent, Mr Richmond argues that thet leéahe IAT decision
here was that the airport authorities would findhirg on the GBTS, and the
IAT did not contemplate further enquiries being madlK, he says, has
changed that. The objective facts show that #spondent, who would be a
returned asylum seeker of Kurdish ethnicity, comiirgm south east Turkey
originally, detained three times in the past anduted, would be at risk
because he would be seen as suspicious. He hadbsgected in the past of
separatist sympathies. Mr Richmond concedes tle@ethas been no new
evidence about the risk to the respondent in himé@rea since the IAT
decision but he argues that even if there is nemeadverse interest in this
young man, an official at the airport would lookaditthe evidence and might
well have concerns about his political sympathies.

15.1 could see the force of the respondent’s submissio which | have just
referred if one were approaching the issue of teskim de novo or on an
appeal against the IAT determination. But thatas the situation here. The
issue on this appeal is whether the Secretaryaié $pbuld rationally refuse to
treat the February 2005 representations as a ¢tash.



16. A new factor since the final determination by td lof the earlier claim was
the decision in IK That, as | have indicated, updated and modthedadvice
on the checks that would or might be made at Istalvport. They would
not necessarily be confined to GBTS, but in somsuanstances could involve
enquiries being made of the authorities in a reteis1home area in Turkey.
But that is not the end of the story. Let us asstimat further enquiries would
be made locally about this respondent when heeatrat Istanbul airport. It
has already been determined and, in the absendeesif factual material
finally determined, that there is no adverse irgene the respondent locally in
his home area (see paragraph 19 of the IAT detatioim). Nothing since that
determination in the present case could lead tdferehce in the attitude of
the authorities in his local area because themmiadditional factual material
on that aspect. So the response to any such @ulitenquiries beyond the
GBTS must be seen as not putting the respondeiskat

17.In short, doing what the IAT advocated in paragraplof IK and seeking to
find what the risk in his home area would be wawdd identify any such real
risk to him of persecution or other material iBatment. We have to proceed
on the basis of that finding in paragraph 19 of INE determination because
it stands and because there is no new materialhwtrovides any basis for
challenging it, and it was not successfully appealé&o, although IKdoes
change the situation to a certain degree, with gbssibility of additional
enquiries being made beyond the GBTS, particularha returnee’s home
area, that change does not assist this respondetttecfacts of this case. It
follows that in my judgment the Secretary of Stages entitled to find that the
representations did not amount to a fresh claimeuméragraph 353 of the
Immigration Rules. In so concluding, | bear fullymind the approach which
she was required to adopt as a matter of this ‘sodecision in WM (DRC),
but she was entitled to take the view that thers m@realistic prospect of an
adjudicator or immigration judge finding a realkrisf persecution on return,
given the limited extent of the changes since thiE'sAdetermination in this
case. Consequently, for my part | conclude thatShcretary of State did not
act irrationally in making the decision of 18 Oatol2005 and | would allow
this appeal.

Lord Justice Thorpe:

18.1 agree, though | must confess to having found may ¥o this conclusion on
the specific facts of this case far from easy. rAgeom any instinctive
sympathy one may have for the respondent’s cas@sltroubled as to the
extent that the Immigration Appeal Tribunal’s findi in paragraph 19 to
which my Lord has referred, namely that there wasewidence of the
authorities having any continuing adverse inteiregihe respondent, the extent
to which that might be dependent on the absenaaf@imation referred to in
paragraph 17 of their reasons, and therefore whéffeeposition might well
have been affected by the subsequent decision jrbé&ring in mind the
context of the “modest test” involved in the deteration. However, in the
end | am satisfied that that view is not tenableadair reading of the reasons



of the Immigration Appeal Tribunal and accordindiy; the reasons given by
my Lord, | too agree that this appeal should bevwadd.

Mr Justice Hedley:

19.1 agree that the appeal should be allowed for #dasans given by my Lord
Keene LJ.

Order: Appeal allowed



