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[1] The petitioner is M G. She is married and thatimer of a child. She is

designed in the petition as currently detained um@avel Detention Centre. The

respondent is the Secretary of State for the HoegaRment. The petitioner seeks

judicial review of a decision of the respondenttaamed in letter dated

14 March 2008 (number 6/2 of process) refusingdattsubmissions made on her

behalf in a letter from the petitioner's solicitolded 13 March 2008 (number 6/1 of



process) as a fresh claim for asylum. The petitisr@ntention in her petition is that
the respondent's decision was made under erramoflThe declarator sought in the
petition however goes somewhat beyond that inttlepetitioner seeks to have it
declared that in reaching the decision the respuratgted unlawfullyet separatim
acted in a manner that is unreasonable and iradt@bseparatimin breach of

section 6 of the Human Rights Act 1998.

[2] The petitioner is a national of Algeria. Sheiagd in the United Kingdom on
10 September 2007. She immediately made an apphdatr asylum on the basis of
her fear of persecution in Algeria by Islamistsoasated with theGroupe Islamique
Arme, or GIA. The application was refused. The ReasonRefusal letter is dated
30 October 2007. The petitioner appealed the dettdiat she was not entitled to
asylum. The appeal was heard before an immigraaidge at Glasgow on

7 December 2007 and refused in terms of Deternanatnd Reasons prepared on
12 December 2007 (number 7/2 of process) (the 'tDatation"”). In the petition it is
averred that the petitioner's appeal was dismisaezb January 2008. This would
appear to be an error.

[3] The petitioner made an application under secli®3A of the Nationality,
Immigration and Asylum Act 2002 for reconsideratafrthe dismissal of her appeal
in terms of the Determination. This was refuse@lsgnior immigration judge in
terms of a determination dated 7 January 2008 p&tigoner made a further
application for an order for reconsideration to @eurt of Session. This application
was refused by Lord Carloway on 8 February 2008Hemreasons given in the Note,
number 7/4 of process.

[4] On 13 March 2008 the petitioner's solicitor ¥&®o the respondent asking for

new evidence to be taken into account and thdether be treated as a fresh claim for



asylum. The new evidence took the form of threeudunts: a Terrorist Declaration,
written in something resembling French, bearingdassued by Police Headquarters,
Algiers, and recording a complaint by a membeihefgetitioner's family of two
visits by groups of armed persons looking for te@tpner and her husband; a brief
affidavit written in French and signed by a numbkthe petitioner's friends and
family declaring that the petitioner and her husbare threatened in Algeria
because of her position at the Ministry"; and &estent confirming a complaint made
by G N on 26 December 2007 in relation to the fafsthe two visits by groups of
armed persons, written in what | assume to be Arabd bearing the stamp of the
Directorate of Algerian Police.
[5] In response to the claim made by letter of 1&&h 2008, an official of the
Borders and Immigration Agency, acting on behalfhef respondent, made a
decision, the terms of which were contained inteteof 14 March 2008 (number 6/2
of process) sent to those acting for the petitioReference was made in that letter to
the three documents which had been presented aswié@ance and to Immigration
Rule 353. The letter included the following pargdnst
"Your client is said to be in fear of returningAégeria and you have
submitted further documentation in support of tiém. This includes a
translated report by the Police authorities in atgidated 11 March 2008 and
an alleged complaint made to the police in Algleysa relative of your client
on 26 December 2007. The submission of these datgmaust be set against
the findings made by the immigration judge who fdyour client's credibility
and claim to be wanting. Your attention is drawnh® case oAhmed
Tanveer [2002] Imm AR 318 ...In asylum and human rightsesait is for an

individual claimant to show that a document on WwHe seeks to rely can be



[6]

relied upon. However, even if the documents arepted as valid, they imply
a reliance on legal processes which representeefrark for legal protection.
Taking all of your client's evidence in the roumgluding her ability to not
provide a truthful account in her appeal, it is considered that reliance
should properly be placed on these documents.

| reiterate that the decision to refuse your clesylum on 30 October 2007
was upheld by an Immigration Judge who in makingdetermination did not
find your client to be credible. The Immigratiordde found that there were a
number of discrepancies in your client's accoumd, stated at paragraph 56 of
her determination: 'However, the Appellant has tocged a story around an
incident but that story which as Dr Mackay charasesl was an evolving one
and a living one.' The immigration Judge went dotdismiss your client's
claim on asylum and human rights grounds.

It remains the case that your client has a vialtlermal flight option and can
avail herself of the sufficiency of protection whiexists and is provided by
the Algerian authorities. It is evident that yoliewt is seeking to frustrate the
removals process by repeating his [sic] asyluimtldiaking all the above
into consideration, your representations are regeand the decision to refuse
the earlier asylum claim on 30 October 2007 is maaned."

The letter then turned to a consideration ashether the removal of the

petitioner and her family from the United Kingdonowld result in a breach of

article 8 of the European Convention on Human Ridgjefore, in its pre-penultimate

paragraph, paraphrasing paragraph 353 of the Inatiogr Rules and then continuing

in its penultimate paragraph:



"We are not persuaded that the submissions thahgee made, taken
together with previously considered material, aeatealistic prospect of
success. Accordingly, we are not prepared to revées decision of
30 October 2007. Because we have declined to revieesdecision on the
earlier claim and have determined that your sukdonssdo not amount to a
fresh claim, your client has no right of appealiaggthis decision from within
the United Kingdom."
[7] It is that decision that the petitioner seekseduce by way of this application
for judicial review.
[8] At the hearing before me the petitioner wagespnted by Miss Alice Stobart,
Advocate. The respondent was represented by Mr Madsay, Advocate.
Miss Stobart's motion was for reduction of the dieti. Mr Lindsay's motion was for
dismissal of the petition
Immigration Rule 353
[9] The Immigration Rules are made by the responateaccordance with
sections 1 (4) and 3 (2) of the Immigration Act 19@r the guidance of those
entrusted with the administration of immigratiomtrol. One such person is the
official who made the decision intimated by letlated 14 March 2008. Rule 353 is
in the following terms:
"When a human rights or asylum claim has been eefasd any appeal
relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tli=termine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thegts previously been

considered. The submissions will only be signifibadifferent if the content:



(i) has not already been considered; and

(ii) taken together with the previously considenadterial, created a

realistic prospect of success, notwithstandingeigsction.

This paragraph does not apply to claims made oasrse

Submissions
Submissions for the petitioner
[10] Miss Stobart submitted, under reference totvelpgears in paragraphs [6], [7],
[11] and [24] of the judgement of Buxton LJ in @eeses reported &M (DRC) v
Secretary of State for the Home Department [2007] Imm AR 337, that the respondent
(through her official) had applied the wrong tastsoming to a view as to the
reliability of the information contained in threeaiments presented as new evidence
in support of the submissions made on behalf op#tagioner, and in determining
whether the submissions amounted to a fresh clait@rms of Rule 353. There was
no proper basis for concluding that the documemti®ewther than genuine. What the
respondent should have done but did not do waskiohe question: if an independent
immigration judge took the view that the documemése genuine whether there was
a realistic prospect of the judge, applying the fl anxious scrutiny, thinking that
the petitioner would be exposed to a real riskrobpcution on return to Algeria. The
respondent had not, as she should have done, &dline documents having regard
to the fact that they appeared to be stamped tedsemmanated from Algeria, and
included an affidavit from the petitioner's frieratsd family, and considered their
contents. The respondent should then have condigdrat appeared and might be
inferred from the contents of the documents togeihih what had been found by the
immigration judge in the petitioner's appeal, whictiuded the fact that she had been

assaulted. It was not for the respondent to mgkdgement on the credibility of the



new material, unless it was possible to say thaierson could reasonably accept it as
believable R (on the application of TN) (Uganda) [2006] EWCA Civ 1807 at
paragraph 10. The consideration of whether subanssamounted to a fresh claim
was a decision of a different nature to that odppeal against refusal of asylum, it
required a different mindset, only if the resportdzm exclude as a realistic
possibility that an independent tribunal (in theso@ of an immigration judge) might
realistically come down in favour of the applicarasylum or human rights claim, can
she deny the applicant the opportunity of consit@naof the material:

AK (Afghanistan) v Secretary of State for the Home Department [2007] EWCA

Civ 535 at paragraphs 22 to 24 and 26. In makiegldtision intimated by letter of
14 March 2008 the respondent had not followeddbatoach and the decision
accordingly fell to be reduced. As far as the alality of effective protection from

the petitioner's own state was concerned that wassae to be dealt with by the
immigration judge when considering the petition&esh claim, on the basis of such
material as was then available. It was not cleamfthe letter of 14 March 2008 what
view had been taken about the sufficiency of proadadut it was not for the
respondent, in circumstances where, as here, ansmutiny had not been applied, to
give any weight to the contents of documents witiesv to assessing the extent of
the protection that might be available to the pwt#ér. For an example of a case
where even the protection available from the autiesrof Western European states
(the United Kingdom and the Irish Republic) had Ineén taken to be sufficient,

Miss Stobart referred to the decision of the Sugr€uurt of Canada iGanada
(Attorney-General) v Ward [1997] INLR 42.

Submissions for the respondent



[11] Mr Lindsay moved me to uphold the first pleakaw for the respondent and to
dismiss the petition. In support of that motiondegan by reminding me, under
reference tdBS (Kosovo) v Secretary of State for the Home Department [2007]

EWCA Civ 1310 andMiller Petitioner [2007] CSOH 86, that the approach of the
court on judicial review is that the discretionagynedy of reduction will not be
granted where no useful object would be achievetkethy. Thus an error of law by a
decision-maker will not justify reduction of hisasion if, in the absence of error, the
same decision was inevitable. In other words iféheas only one possible answer
then it is irrelevant if the decision-maker has eaimthat answer for the wrong
reason. It was, however, Mr Lindsay's primary sugsioin that the respondent had
made no error in refusing to treat the petitioneafgesentations as a fresh claim. The
respondent had concluded that reliance shouldaptdred on the new documents
but had considered the representations on the thegithey were valid, viewed them
as indicating the existence of a framework for lggatection and pointed to the
provision of protection provided by the Algeriartlarities as negating the
petitioner's asylum and human rights claims. Mrdsizly reminded me that a claim
will only be available under the Refugee Conventiomrticle 3 of the European
Convention on Human Rights where the claimantte $&als to provide reasonable
protection. Reasonable protection did not requiratasolute guarantee of safety. In
the present case the petitioner's claim had bdasa@ by reason ofinter alia, the
availability of state protection. Submission of Haglitional material had only, as

Mr Lindsay put it, made it worse for the petitiomerthat it tended to support the view
that state protection was available. At best ferghtitioner there was nothing in the
new material to suggest that the Algerian authesiwere unwilling or unable to

provide protection.



[12] Mr Lindsay took me to the previous considerasi of the petitioner's claim,
first in the respondent’s letter of 30 October 280d then in the immigration judge's
Determination. Taking the petitioner's claims atthighest, the respondent, at
paragraphs 27 onwards of the letter of 30 Octob8i 2nd particularly paragraphs 30
and 31, found there to be a sufficiency of protectin Algeria fromjnter alia, the

GIA. The immigration judge had considered the ispagticularly at paragraphs 45
and 50 of her Determination. At paragraph 50 shasfihe level of protection
afforded to the petitioner by the Algerian authestto be adequate under reference to
the apposite paragraph in the decision of the Asydnd Immigration Tribunal itM
(Sufficiency of Protection) Malawi [2007] UKAIT 00071. There it is explained that
reasonable steps to prevent persecution by opgratireffective legal system will
generally, not in necessarily in every case buegdly, amount to the provision of
adequate protection. Mr Lindsay then referre® {8agdanavicius) v Home

Secretary [2005] 2 AC 668 at 678F in order to remind me thbere it is said that a
well-founded fear of persecution emanates from state agents, the asylum seeker
must establish not merely the risk of severe datment but also that the home state
was unwilling or unable to provide a reasonablel@f protection from it. In this
case, he submitted, there was nothing in the aeclsiter to suggest that the wrong
test had been applied, but in any event, everhidl, the decision of the respondent
had been inevitable, given the conclusion reaclyatidimmigration judge on the
sufficiency of state protection in Algeria. It wast fatal to the respondent’s decision
that the decision letter of 14 March 2008 had ukedexpression "no reasonable
prospect of success" without specifying that whas nelevant was a reasonable
prospect that an immigration judge would think tthetre was a risk of persecution or

contravention of Article 3 rights. There was no sfien of the respondent’s decision



being irrational in Vednesbury sense. He referred B(Mustafa Taskin) v Secretary
of Sate for the Home Department [2008] EWHC 256 (Admin)R (Erdogan) v
Secretary of State for the Home Department 8 February 2008 (Bashir Jumha
Aliabo-Julledah) v Secretary of State for the Home Department [2007] EWHC 2910
(Admin). Returning to the point with which he haggloin, again referring tdiller
Petitioner supra, at paragraphs [11] and [19], he concluded by esiging that there
had been nothing before the respondent to indtbatethe Algerian authorities were
unwilling or unable to provide reasonable protattio

Discussion

[13] Miss Stobart, on behalf of the petitioner,ntlées two instances of what she
characterises as error of law on the part of tepardent in rejecting the
representations made in the letter of 13 March 2808.indsay disputes that either
instance amounts to an error but if it is it doesmatter because nothing was put
before the respondent to displace the immigratioigg's conclusion that reasonable
protection was available from the Algerian authesit Miss Stobart's riposte to that
last point is that coming to a view on sufficierafyprotection, if that is what the
respondent did, is for the immigration judge whensidering the fresh claim, not for
the respondent when considering whether represeméaamount to a fresh claim.
[14] There is no dispute between Miss Stobart amdLiMdsay as to what is the
applicable law. That is set out in paragraph [flthe judgement of Buxton LJ in
WM (DRC) v Secretary of State for the Home Department supra. Subject to a
pleading point, which I will come to, the issuetasvhether the respondent is to be
taken to have made an error in law depends on hewdat entirely felicitously

expressed letter of 14 March 2008 is read.



[15] Referring to the material sent as part ofgshbmissions made by letter of

13 March 2008, the respondent concluded that Yibtsconsidered that reliance
should properly be placed on these documents."nad@egard this component of the
respondent’s decision to be satisfactory. Firstlldfam uncertain as to precisely what
it means. As far as the two police reports are eored, the respondent may be saying
that she doubts the authenticity of whextfacie, are official documents or she may be
guestioning the accuracy of the information proditie the police by the person who
made the complaints which were the subject ofwee bn this alternative, genuine
reports, or she may not be committing herself tioegiof these possibilities but
nevertheless is not persuaded of their reliabinichever of these possibilities was
in the mind of the respondent | do not find suéfiti supporting reasoning in the
letter. All that is offered is: "Taking all of yowtient's evidence in the round,
including her ability to not provide a truthful axmt in her appeal..." The expression
"her ability to not provide a truthful account"demething of a curiosity but taking it
to mean "inability to provide a truthful account'is difficult to see how that factor,

if accurate, provides a reason for doubting eitherauthenticity of a report or the
honesty of the informant on the basis of whosermédion the report was compiled
where the informant is someone other than theipe¢t. Similarly, | fail to see how
an adverse assessment of the credibility of théiquegr provides a basis for doubting
the credibility of those who, on the face of igrsed the affidavit. This would be my
view where the petitioner had indeed been foundmbe credible, which is how the
respondent understood matters. That is not quiteliveould understand the
Immigration Judge's rather opaque sentence in pghd6 of her Determination:
"...the Appellant has constructed a story arountheident but that story which as

Dr Mackay characterised was an evolving one amdraylone" but even if that



sentence is to be understood as a finding thateéhigoner lied, or at least could not
be believed, when giving at least some parts ohbeount, | do not find that as a
reason to reject documents emanating from otheceswand supporting her assertion
that she was a target for persecution, as beisg.fahgree with Miss Stobart that, as
far as appears from the letter of 14 March 200&ehvas no proper basis for
concluding that the documents were other than gendihis, however, is where what
| have described as the pleading point emergesuldvwegard this component in the
respondent’s decision as defective for want of aaegreasons. That, as Mr Lindsay
pointed out, is not a ground pled in the petitigiiss Stobart may have sought to get
round this by suggesting that the respondent hafhawed the approach
commended by Buxton LJ WM (DRC) v Secretary of State for the Home
Department supra at 340 (paragraph [6]) where he said this:
"To set aside one point that was said to be a mattteome concern, the
Secretary of State, in assessing the reliabilityes material, can of course
have in mind both how the material relates to othaterial already found by
an [immigration judge] to be reliable, and alsodavmind, where that is
relevantly probative, any finding as to the honestyeliability of the
applicant by the previous [immigration judge]. Hawe he must also bear in
mind that the latter may be of little relevance whas is alleged in both of the
particular cases before us, the new material doesmanate from the
applicant himself, and thus cannot be automaticalgpect because it comes
from a tainted source."
[16] [ rather doubt whether that, properly speakiiatjs to be regarded as a rule of
law. However, | would agree with Miss Stobart timthe present case the respondent

does seem to have fallen into the potential edentified by Buxton LJ in the second



of the two sentences quoted above. Important asdider it to be that the points to
be made in an application for judicial review aleady identified in the petition, in

all the circumstances of the present case | amapedto accept Miss Stobart's
submission that the respondent's rejection of dve material as unreliable was in
error. This does not appear to me to be a casevgasiposited by Collins J Rahimi

v Secretary of Sate for the Home Department [2005] EWHC 2838 where it can be
said that the information in the material was mgrcally incredible or that, looking at
the whole case, it could not reasonably be belieMed, as | have endeavoured to
explain, is it a case where it can be said thatteeiments are clearly not genuine in
the sense of obviously not emanating from theeifacie authors. Accordingly,
whether the respondent falls to be regarded asgdailen into error of law, as
having failed to give proper reasons or as havatgdirrationally, her decision
insofar as based on her conclusion that relianocaldmot be placed on the
documents is unsustainable. That, however, ismenhd to the matter. The decision
letter includes the sentence: "However, even ifdbeuments are accepted as valid,
they imply a reliance on legal processes whichesgmt a framework for legal
protection.” As | understood him, Mr Lindsay pouht® that sentence as indicating
that the respondent had considered the submissiads on behalf of the petitioner
on the hypothesis that documents were genuinerdodration contained within
them accurate. Agreeing with him up to a pointsbainderstood Miss Stobart to read
the decision letter as including a consideratiothefsubmissions, albeit not by
reference to the correct test. That the respordidnh fact consider the submissions
on the hypothesis that the documents were genumit@ecurate may indeed be the
proper conclusion, given the terms of the penultenparagraph of the decision letter,

following as it does a paraphrase of Rule 353. natrbe inclined to differ with



counsel on that. But if that is so | am not pergahithat the respondent can be shown
to have erred by failing to apply the correct tesexplained iwM (DRC) v

Secretary of State for the Home Department supra at 341 to 342 (paragraphs [11] and
[12]). | recognise the distinction, emphasised hgdVbtobart, between the Secretary
of State forming a favourable view on the meritshef claim, as enhanced by the new
material, and the Secretary of State forming a \aswo the realistic prospect that an
immigration judge might form a favourable view bétclaim, having given the matter
anxious scrutiny. | accept that the decision itestaelatively briefly without the
approach which has been followed having been spellin the way one might
anticipate in a judicial opinion. Nevertheless,duld regard it to be clear that what
the respondent had in view was realistic prospestiocess before an immigration
judge. | see it as difficult to interpret "realtsprospect” as other than a reference to a
hypothetical future decision by a different deaisinaker. Agreeing with

Mr Lindsay, | do not regard the respondent's caioluasWednesbury unreasonable,
given the material before her.

[17] Mr Lindsay founded upon the fact that therd baen nothing in the new
material to displace the finding of sufficient starotection by the immigration judge.
I understood him to take that as a point availablleim even if | was against his
primary submission that the respondent made no griteer decision. From my
reading of the decision letter, assuming that édspondent did indeed consider the
submission on the basis that the documents wengargggrwhich is how parties
encouraged me to approach the matter, it not tbeiae that the respondent took the
availability of state protection to be a free-siagdoint. Rather, | see her as having
rolled it up as part of her assessment of "the ssdions ...made". Be that as it may, |

take it to be clear that the respondent did conditeavailability in Algeria of "a



framework of legal protection” as being relevanhéo conclusion that the
submissions made on 13 March 2008, together wélptbviously considered
material did not create a realistic prospect oteas. Agreeing with Mr Lindsay, | see
it as reason not to grant decree of reductionadgasion simply because of some flaw
in the decision-making process if the final deaisieas inevitable, irrespective of the
flaw. | take as accurate the summary of the lawassk of persecution or of article 3
ill-treatment contained in the judgement of Auldihihe decision of the Court of
Appeal inR (Bagdanavicius) v Secretary of State for the Home Department [2004] 1
WLR 1207, which followdHorvath v Secretary of State for the Home Department

[2001] 1 AC 489 and is cited and discussed in #@sion of the Asylum and
Immigration Tribunal inM (Sufficiency of protection) Malawi [2007] UKAIT 00071

at paragraphs 17 to 19 and 36 to 45. It is forcthenant to show a well-founded fear
and a systemic insufficiency of state protectiothieface of a threat from non-state
agents. Here the immigration judge found thereetsufficient state protection in
Algeria. The respondent in considering the subrorssiade on behalf of the
petitioner found nothing to displace that findimgthe new documents therefore,
argued Mr Lindsay, she was entitled to find theree no prospect of success before
another immigration judge and, separately, thigtcsiwould not reduce her decision
because it can be satisfied that even if it issa@dnsidered to be flawed in some way,
it was inevitable, because a claim for asylum casooceed where the claimant fails
to establish insufficient state protection in tloeitry of former residence of the
claimant.

[18] As | see it the issue comes to be quite narveas the respondent on the
submission of what was said to be a fresh claintletto come to a view on the

availability of state protection in relation to theesent case and, by reason of that



view, determine that the submissions taken togetiiterthe previously considered
material did not create a realistic prospect oteas? | understood Miss Stobart to
submit that the answer should be no. It was hetipnghat the question of
sufficiency of protection was to be dealt with bg immigration judge who would
look at the new documents, decide what they maahtreake a determination on the
risk of persecution on the basis of all the maté¢hiean before him, always being
mindful of the need to exercise anxious scrutirtyave no quarrel with this summary
of the task of the immigration judge once furthébmissions have been determined
to amount to a fresh claim, but the decision ashether further submissions amount
to a fresh claim is for the Secretary of State,demision only being challengeable by
way of judicial review onMednesbury groundsWM (DRC) v Secretary of Sate for

the Home Department supra at 341 (paragraph [9]). In order to make that decithe
Secretary of State has to consider the new matevgegther with that which has
previously been considered. Among the issues taldeaegard to in determining
whether the submissions create a reasonable ptasjpmeccess is the availability of
state protection. Here the respondent clearly dicicler this issue and did so on the
hypothesis that the documents relied on were "Vatdch in context must mean at
least genuine in the sense of including documentmating from the police in
Algeria. That appears to me to be the only reademabkaning of: "However, even if
the documents are accepted as valid, they impdjiance on legal processes which
represent a framework for legal protection" anterlen the decision letter: "It remains
the case that your client ... can avail hersethefsufficiency of protection which
exists and is provided by the Algerian authoritids:cepting that sufficiency of state
protection requires more than the existence ofliagporce to which complaints can

be made but which does not or cannot act on themwaa explained by Auld LJ in



Bagdanavicius, | cannot regard the respondent's decisioweaesbury
unreasonable.

[19] I shall dismiss the petition. | shall resealequestions of expenses.



