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[1] The petitioner was born on 1 January 1982. Blaaicitizen of Iraq. He
describes himself as an Iragi Kurd (someone of Ishrdather than Arab ethnicity).
The respondent is the Advocate General for Scottenkpresenting the Secretary of
State for the Home Department. The petitioner s@adisial review of a decision of
the Secretary of State intimated by letter dated@dl 2007 refusing the petitioner's
application for Indefinite Leave to Remain made2énAugust 2006.

[2] The petitioner entered the United Kingdom,gedly on 17 February 2001. He
claimed asylum on the same day. In support of Ipglieation he provided the

Secretary of State with information about what kented to be his circumstances.



Briefly, these were as follows. Both his parentgeveorn in Kirkuk (the petitioner
avers that he too was born in Kirkuk). He and hisify were living in Kirkuk at the
time of the Kurdish uprising subsequent to the aetd the government of Saddam
Hussein in the first Gulf war in 1991. Together lwibther Kurdish families, the
petitioner's family was deported to Ranya in Kuhs It would appear that the
petitioner continued to live in Ranya until the &nhe left Iraq for the United
Kingdom. In May 2000 (when the petitioner was 18)started a video hire business
with a friend. According to the petitioner he rama two letters from the Islamic
Movement ordering him to terminate this businedse Ppetitioner and his business
partner ignored these letters. On 10 January 2B61petitioner's business partner
disappeared. Two days later he was found deadp@tigoner knew that the Islamic
Movement was responsible for the death of his partiShortly thereafter the
petitioner left Iraq, in order, as he would haveatescape persecution by the Islamic
Movement. The petitioner's asylum claim was refusgdhe Secretary of State on
29 March 2001. The petitioner appealed this refusah 27 January 2003 the
Immigration Judge refused the appeal. The Immignafiudge was not satisfied that
the petitioner had shown that he had a well-founi@ad of being persecuted in Iraq
for a Refugee Convention reason or that his hunmgintsr would be breached on
return to Iraq. The petitioner's application forrmpession to appeal to the Asylum and
Immigration Tribunal was refused on 11 April 2003.

[3] Notwithstanding the failure of the petitioneckim for asylum, the Secretary
of State did not take steps to remove him fromUhéed Kingdom. By letter dated
25August 2006, the solicitors acting on behalflad petitioner made an application
for Indefinite Leave to Remain to the SecretaryStdte on behalf of the petitioner.

The application was acknowledged but no correspareldollowed thereon and,



accordingly, the petitioner's solicitors wrote het, on 1 December 2006 confirming
that they continued to act on behalf of the peigiowho was seeking Indefinite
Leave to Remain in the United Kingdom "arising otithe judgment in the English
Court of Appeal case @akhtear Rashid".

[4] The Secretary of State has a discretion to grargtigo nationals leave to
remain in the United Kingdom. Leave may be indéfinh the sense of leave for an
indefinite period, subject to cancellation or reatian. The discretion is exercised on
behalf of the Secretary of State by his officerthéowise "case workers"). These
officers are guided in their decision-making byipek adopted by the Secretary of
State. The case @dakhtear RashidR. (on the application oBakhtear Rashidy
Secretary of Statf2005] EWCA Civ 744) arose out of the discovergttthere had
been inconsistent and therefore unlawful applicatcd a policy adopted by the
Secretary of State not to rely on the possibilitynternal flight as between that part
of Iraq controlled by the government lead by Saddemmssein ("Government
Controlled Iraq") and the area to the north subjeanternational protection known as
the Kurdish Autonomous Zone. (Ranya, where thetipear lived from 1991 until
2001 is in the Kurdish Autonomous Zone). Followitng decision of the Court of
Appeal inBakhtear Rashié&ndR (on the application of A, H and AM)Secretary of
State[2006] EWHC 526, the Secretary of State adoptgublacy in respect of Iraqi
citizens who had made asylum claims, which wasesg®d in Iraq Policy Bulletin
2/2006, issued on 1 August 2006. It was to thisickadlhat those acting for the
petitioner referred in the letter of 1 December @Md it was this Policy that was
relied on by the petitioner in challenging the demm of the Secretary of State in this

petition.



[5] A copy of the Policy was produced as 6/8 of pledition process. After setting
out the background, at section 4, the Policy idexstivarious sets of circumstances
where an applicant will, in terms of the Policy,danted Indefinite Leave to Remain.
One set of circumstances appears at section 4rsarFmdividual claimant to satisfy
the section 4.5 criteria he must:

"I, have been from the Government Controlled Arédraq (GCIl) and

[have been] refused [asylum] by the Secretary ateSbetween April 1991

and 20 February 2003 (where the practice was tatdour years' ELR to

claimants from GCI), and

. have not been granted four years' ELR".
[6] As it finally came to be articulated on his la#ftby Mr Winter, the petitioner's
complaint was that the Secretary of State haddai@perly to apply the Policy in
coming to the decision notified by letter of 24 A@007. Although that letter makes
reference to the Policy, it proceeds on the basisthe petitioner is to be regarded as
being "from" the former Kurdish Autonomous Zoneh@tise the "KAZ"). The
submission made on behalf of the petitioner wasithterms of the Policy he was to
be regarded as having been "from" the GovernmemtrGlted Area of Iraq
(otherwise the "GCI"). The petition suggests ti ts the nature of a failure to have
regard to a material factor. That is not how | geepetitioner's complaint, as it came
to be articulated. Rather, the error of the Secyeth State, if there was an error,
would appear to have been a failure properly teerpret his own policy or,
alternatively, a failure to apply his policy to tfeets of the case.
[7] The point come to be a very short one and thathether the Secretary of
State acted unlawfully in regarding the petitiorveino had been born in Kirkuk in the

GCI but who had lived in Ranya in the KAZ from 19@then he was 9 years old)



until 2001 when he left Irag and who had estabtishebusiness in Ranya in 2000,
was "from" the KAZ rather than being "from" the GCI

[8] The letter of 24 April 2007 gives only a vetiynited insight into the thought
processes of the relevant decision maker whennitesoto the question of where the
petitioner should be regarded as being "from".dyrbe that it simply did not occur to
the decision maker, on the facts available, thatpttitioner could be from anywhere
other than that part of Iraq where he had spentasieten years of his residence in
that country and where he was sufficiently estblis to allow him to set up a
business. That, in my opinion, does not mattenoktMr Winter to agree that the
petition would fall to be dismissed if the meanofghe word "from" which had been
adopted by the relevant decision-maker was one hwvinas, in the opinion of the
Court, reasonably possible.

[9] Miss Carmichael, on behalf of the respondentited me to refuse the
petition. She agreed with Mr Winter that it raissedharrow point of interpretation of
the Policy issued on 1 August 2006. She accepiaidtiie Secretary of State must be
taken to have known at the relevant time the fhet the petitioner was born in
Kirkuk, the issue for the decision-maker being eetthe petitioner fell into any of
the categories set out in the Policy. She confirtiedhistory of the Policy as set out
in section 3 of Iraq Policy Bulletin 2/2006. Thisad been what Miss Carmichael
described as a shameful chapter during which sdfieers of the Secretary of State
had not been applying the then current policy ilatien to Exceptional Leave to
Remain in respect of people from Iraq. The aimraf IPolicy Bulletin 2/2006 was to
set out in simple language the fall-out from thgaledecisions referred to in the text.
It attempted to set out in easily understandabiguage who should be given Leave

to Remain. Miss Carmichael accepted that the tesmihe Policy were relatively



"hard edged". It set out fairly firm criteria foligability. Nevertheless, the Policy fell
to be interpreted in a way that was different fretatute. A policy required to be
construed having regard to its language, its cdrded its purpose. The Secretary of
State was entitled to interpret his own policy aadgordingly, if his interpretation
was challenged, was only subject to judicial reviewWednesburygrounds. That
said, Miss Carmichael accepted that there was exgiwmce of view expressed in the
authorities, as she demonstrated by taking me g¢wdlie following casedR v SSID
ex p Engin Ozminnd4994] Imm AR 287 Gangadeerv SSHD[1998] Imm AR 106,
R(Nadarajah)v SSHD[2003] Imm AR 373 R (Gashi)v SSHD[2003] EWHC 1198
(Admin), in re McFarland[2004] 1 WLR 1289, R 6SHD ex p Urmazf|996] COD
479,R (Springhall)v London Borough of Richmond upon Tharf2306] EWCA Civ
19, First Secretary of State and anotherSainsbury's Supermarkets L[A005]
EWCA Civ 520. The view that it was a matter for hecretary of State to construe
his own policy was particularly associated with judgment of Auld J, as he then
was, inOzminnosas approved by the Court of AppealdangadeenThe alternative
view is associated with the judgment of SedleysJha then was, ilrmaza There
Sedley J argues that it is not open to the Segrefabtate to give a policy document
other than its plain and ordinary meaning. Accaogtlinthe Secretary of State will be
open to review where in the opinion of the Court has failed to do that.
Miss Carmichael commended the approach adoptedzaminnos although she
immediately recognised that in a case where thet ¢oak the view that the policy
document had one, and only one, plain meaningotiléy by implication be deciding
that any other meaning could not reasonably betado@lthough, she had thought it
proper to draw the Court's attention to the reléwanhorities and the two strands of

opinion within these authorities, she accepted they may be of limited assistance



when the point came to be as narrow as the possiééaings to be given to the word
"from". She declined to offer any definition of tlepression "from GCI" where it
appeared in section 4.5 of the Policy. It was apression which was highly
dependent on its context. She accepted that, dejgeod circumstances, it might be
appropriate to regard someone as "from" GCI nostéthding the fact that his most
recent period of residence in Irag was in the KAZ.

[10] The point | have to determine is, as partiesenagreed, a very short one. One
way of stating it is whether the Secretary of Statas necessarily wrong in
determining, on the uncontroversial facts, thatgagtioner was "from" the KAZ and
therefore not "from" GCI. | am grateful to Miss @achael for her careful exposition
of what appeared to be the relevant authoritiegletion to the interpretation of their
policy documents. | do not, however, find it neeggdo associate myself with either
of the strands of opinion in the authorities whieére identified by Miss Carmichael.
It appears to me that the question as to whereiradiyidual is "from" is likely to
admit of more than one answer, as can be illustriayereference to the extensive law
on domicile and residence. Leaving aside the hisémd purpose of the Policy, it
appears to me that the petitioner could be regaaddoking from GCI in that he was
born in Kirkuk of parents who were also both barrKirkuk. He lived there until the
age of nine and only left because his family wapod®d. On the other hand, |
consider that he could also be described as beumg the KAZ because he had been
living there for ten years, at the date he left)Jrae and his family had settled there
and he had established a business there. Wherdnsdaad to the history and purpose
of the Policy, it would appear to me only reasoaabl regard the petitioner as being
from the KAZ. However, the question for me is whegtthe Secretary of State made a

decision which was open to him as a rational decignaker. In my opinion that



guestion can only be answered in the affirmative Winter accepted that if it was
reasonably possible to regard the petitioner asgoeom the KAZ and therefore not
from GCI, the petition would fall to be dismisseldshall therefore dismiss the
petition.

[11] Miss Carmichael on behalf of the respondentv@adofor expenses. Mr Winter
did not resist that motion but moved for modificatiof the petitioner's liability in
expenses as a legally aided person. He explairsdhé petitioner was dependant on
state benefits. In the circumstances | shall mothiéy petitioner's liability in expenses

to nil.



