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Lord Justice Pill :

1. This is an appeal against a decision of the Asy&rmmigration Tribunal (“the
Tribunal”) of 22 October 2009 whereby it dismissetdappeal against the decision of
the Secretary of State for the Home Departmente(‘Stecretary of State”) on 13
February 2009 to remove KM (“the appellant”) frohe tUnited Kingdom following
the refusal of his claim for asylum. The Triburtaard the case by way of
reconsideration of a decision of the Tribunal defédpril 2009. It was held that, on
the earlier occasion, the Tribunal had not matgrired in law. As will appear, the
Secretary of State will now consent to a remitathte Tribunal; the appellant submits
that the appeal should be allowed outright.

2. KM is a citizen of Zimbabwe and is 53 years olde Elaims to have entered the
United Kingdom in January 2003 on a false Southcafr passport. He was granted
6 months leave to enter as a visitor. He clainsduan on 20 August 2008.

3. It was given approaching 2% years ago, but thevaekecountry guidance is that
given by the Tribunal irRN (Returnees) Zimbabwe CG [2008] UKAIT 00083. The
Tribunal cited the guidance at length and cleaclyeated its applicability. Central to
the guidance is that a person not able to demaedbyalty to Zanu-PF will be at real
risk on return to Zimbabwe. At paragraph 23Rbfit is stated:

“For these reasons, a person not able to demoastrlty to
Zanu-PF or with the regime in some form or othelt e at
real risk having returned to Zimbabwe from the Wddit
Kingdom having made an unsuccessful asylum claimat Will

be regardless of the mechanics of his return. Thagewhom

he would have to deal in his home area or otheceplaf
relocation would be concerned, once he had failed t
demonstrate any links with Zanu-PF, not with thehuod by
which he had been returned from the United Kingdoum
simply with the fact that his having made an asytlaim here
demonstrated him to be a disloyal person who hatl no
supported the party in the elections and as a patesupporter

of the MDC.”

4, At paragraph 238, the Tribunal stated:

“We have, then, a very large body of compellingdevice of
the risk to those returning from the United Kingdafier

having made an unsuccessful asylum claim at theshahthe
militias, War Veterans and Zanu-PF groups to beoeniered
in Zimbabwe, if such returnees are unable to detnates
loyalty to Zanu-PF or to the regime. But thereasavidence at
all that there has been any change of the appriakeim at the
airport by those monitoring arrivals from the Udit€¢ingdom.”

The Tribunal added, at paragraph 258:

“The evidence establishes clearly that those &tarsreturn to
Zimbabwe on account of imputed political opinione ano
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longer restricted to those who are perceived tonkenbers or
supporters of the MDC but include anyone who ishilmdo
demonstrate support for or loyalty to the regim&anu-PF.”

The Tribunal cited paragraph 258 and also parage&@hwhere it is stated that the
fact of having lived in the United Kingdom for asificant period of time and having
made an unsuccessful asylum claim are both mattgrable of giving rise to an
enhanced risk.

5. The Tribunal assessed the findings of the Tribwmathe earlier occasion and stated
its own conclusions:

“17. | am not satisfied that the judge erred w ia rejecting

the account given, both by the appellant and his $6ach case
must be determined on the evidence available ahé#aing

and the judge had more evidence before him thanbséwe

the judge who heard the son’s appeal. The judgarigl took

into account, and it was common ground, that theelgnt’s

son had been granted refugee status. The judgexpéaned

why, in relation to the issues before him, he dod find the

appellant's son to be credible. | am not satisfiledt it is

arguable that the fact that the appellant’'s sonbess granted
refugee status would by itself mean that the appeilvould be
at real risk of finding himself in a situation whae could not
demonstrate loyalty to the regime. It must be wered

whether those he might come into contact with wdkhdw

that his son had been granted refugee status @aoild be

very unlikely if the risk is from war veterans, md or Zanu-

PF supporters. There also needs to be an assdssfmine

circumstances in which it is said that there iga risk of the
appellant being called upon to demonstrate hisltpya

18. In the light of the judge’s findings of facam not satisfied
that the appellant established any adequate fadtasis to
support his claim that he would be at real riskfiofding

himself in a position where he was unable to dernates
loyalty to the regime. The judge found that theelant had
no profile in Zimbabwe and had not been involvedDC

activities. There was no reasonable degree ofiibed that
the grant of status to his son would be known tws¢hwho
might call upon him to show loyalty and he alsolef@ito

establish any serious possibility of finding hinisela position
that such a call would not be made on him. Findlé/failed to
show that his background, his profile or his bsliefere such
that he would not be able to demonstrate loyalty.”

6. On behalf of the Secretary of State, it is acceptatithe appeal should be allowed to
the extent of the case being remitted to the Uppdunal. The Secretary of State’s
reason was that “it is arguable that the [Tribuffalpd to give adequate consideration
to the assessment of risk on return in light of toaintry guidance case &N
(Zimbabwe) andHS (Zimbabwe) and any risk that may arise if the appellant were
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be questioned on return regarding his son’s asytant”. | would add that, in the
light of the paragraphs froRN already cited, the absence of a ‘profile’ in Zirbine

is insufficient protection.  Support for or loyaltyo the regime must be
‘demonstrated’. At the hearing before this coMiss Grange, for the Secretary of
State, accepted that there is a real risk thaapipellant’s son having obtained asylum
because of his MDC’s sympathies would come outerappellant’s return.

7. In the earlier decision of 1 April 2009, the Trilalrplaced reliance on the lack of
credibility of the appellant and his son. It wésted, at paragraphs 49 and 50:

“49. In summary | find that the Appellant and B@n are not
reliable witnesses with regard to events in Zimbalas their
evidence is mutually and internally incompatiblel @annot be
reconciled with the objective material either. d ot believe
that the Appellant has a profile in Zimbabwe. He absence of
credible and reliable evidence | do not accept tigahas been
in the UK for the time he claims.

50. This is a case where the Appellant cannot deinate an
inability to show loyalty to the regime in ZimbabweHis
evidence is such that he does not fall into anythef risk
categories identified in the cases_of RN His claim for
asylum or Humanitarian Protection fail and he doasqualify
under articles 2 or 3 of the ECHR.”

That led to the Tribunal's conclusion that “the elgnt cannot demonstrate an
inability to show loyalty to the regime in Zimbabivdf there was, in paragraph 50, a
finding that the appellant did not come into a leighisk category, it was plainly
wrong.

8. In the decision challenged, the Tribunal had regerdthe finding of lack of
credibility, as stated at paragraph 17, and alg@medgraph 16 where it was stated that
in the first decision the Tribunal was “entitled take the view that these
[discrepancies] fundamentally undermine the crditibof both the appellant and his
son and neither could be regarded as reliable 8s8®. In that paragraph, the
Tribunal added:

“. .. Itis clear from RNhat the fact simply of having made an
unsuccessful asylum claim and having spent a p@fitidne in
the UK will not without more give rise to a realski of
persecution on return to Zimbabwe. The Tribunalepted,
however, that someone unable to demonstrate loyfatiglled
upon to do so might find themselves at risk. Thly dactor in
the present case to support such a contentioneigtant of
refugee status to the appellant’s son.”

9. When granting permission to appeal to this courtaotonsideration of the papers,
Longmore LJ stated:

“It is arguable that on return the applicant ielikto be asked
where his family is. Unless he lies, he will hawesay that his



Judagment Approved by the court for handing down. KM v SSHD

son has been granted asylum in England. It wiintlbe
assumed that the son is hostile to the regime; thigiht
arguably make it difficult for the applicant to denstrate
loyalty to the regime. Those asking questions imbkabwe
will not be interested in the credibility of the ywan which the
son obtained asylum and it is arguable that thehasip on the
son’s credibility may have been misplaced.”

10. Itis acknowledged by the Secretary of State thatson has been granted asylum by
reason of his support for the MDC and requiresqmtodn as an MDC supporter. |
agree with Longmore LJ that those asking questionZimbabwe will not be
interested in the credibility of the way in whidretson obtained asylum.

11. As to the appellant telling lies on return,Ril (Zimbabwe) & Ors[2010] EWCA Civ
1285 the Court considered the application of thecgles inHJ (Iran) [2010] UKSC
31 in the present context. Giving the judgmenaafourt comprising himself, Lord
Justice Lloyd and Lord Justice Sullivan, Carnwailstated, at paragraph 36:

“It may be said that there is marked differencesémiousness
between the impact of having to lie on isolatedastans about
political opinions which one does not have, and"tbeg-term
deliberate concealment” of an ‘immutable charastef]
involving denial to the members of the group their
‘fundamental right to be what they are’ (see perdLélope
para 11, 21). We are not persuaded, however, Higatig a
material distinction in this context. The questi@not the
seriousness of the prospective maltreatment (wkschot in
issue) but the reason for it. If the reason istali opinion, or
imputed political opinion, that is enough to bringvithin the
Convention. In this case, we are concerned with'ithputed"
political opinions of those concerned, not theituat opinions
.. . Accordingly, the degree of their politicalnremitment in
fact, and whether political activity is of centrat marginal
importance to their lives, are beside the poine Tdore’ of the
protected right is the right not to be persecuted Holding
political views which they do not have. There isthiag
‘marginal’ about the risk of being stopped by nmlitand
persecuted because of that. If they are forcetetaldout their
absence of political beliefs, solely in order t@iavpersecution,
that seems to us to be covered by Hde(lran) principle, and
does not defeat their claims to asylum.”

That decision post-dated the decision of the Trbwhallenged in this appeal. The
court inRT did conclude:

“However, conditions in Zimbabwe, as they are desd in
RN are exceptional. The legality of these decisionsst be
decided by reference to the guidance in that case.”

12.  For the respondent, Miss Grange accepts that thehawving been granted asylum
may place the appellant in an enhanced risk cagdgpmaking it more difficult for
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13.

14.

15.

16.

17.

him to demonstrate his loyalty to the regime. Aggirthe courses she advocates is
that the case should be remitted so that the Talbluas a further opportunity to assess
risk on return, notwithstanding earlier opportuestito do so. It is stated RN, at
paragraph 244, that “each case will turn on its dacts”. At paragraph 246, it is
stated:

“An appellant who has been found not to be a warafstruth

in respect of the factual basis of his claim wit e assumed
to be truthful about his inability to demonstratydlty to the

regime simply because he asserts that. The busteaims on

the appellant throughout to establish the factsnupbich he

seeks to rely.”

Miss Grange submitted that the Secretary of Statkthe Tribunal should have a
further opportunity to examine the circumstancesetdirn, for example, the area to
which the appellant would return and whether, feareple, he is “a person who
would be returning to anilieu where loyalty to the regime is assumed” (paragraph
230). In the alternative, Miss Grange submitteat tfinal resolution of the present
case should be deferred until fresh Zimbabweanamae is available, a case having
been heard in late 2010 with judgment reservece é&ép submitted that the decision
should await the outcome Bil, which it is proposed to take to the Supreme Court

However lacking in credibility the appellant is,istinescapable that he would return
as a failed asylum seeker, having been in the driegdom for a substantial time

(though not as long as he claimed). He would rogxpected to lie about his loyalty
or about his son having been granted asylum irlthiéed Kingdom because of his

MDC sympathiesHJ).

In the light of the evidence and the guidanceRM, the appellant’'s prospect of
demonstrating loyalty to the regime appears blelstk. Dove QC, for the appellant,

submits that, on a remittal, there could only be answer, that is, to allow the appeal
against the refusal of asylum. Remittal for whatuld be a third determination is
redundant and disproportionate.

| have cited paragraph 234 &N where it is stated that a person returning to
Zimbabwe having made an unsuccessful asylum claiimbe “at real risk”. The
contrary finding of the Tribunal at paragraph l6swerroneous. As part of the
summary of conclusions RN, at paragraph 259, it is stated:

“The fact of having lived in the United Kingdom faa
significant period of time and of having made arsugtessful
asylum claim are both matters capable of giving@ tis an
enhanced risk.”

It is necessary to refer to other paragraph’Nnas did Mr Dove. In paragraph 81 it
is stated:

“We observe here that there can be found withinetktensive
documentary evidence put before us other accouhttheo
means used by those manning road blocks to estakhsther
a person is loyal to the ruling party. For exampl@erson who
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18.

19.

was unable to produce a Zanu-PF card might be askeihg
the latest Zanu-PF campaign songs. An inabilitgdso would
be taken as evidence of disloyalty to the party smdf support
for the opposition. Clearly, a person returningZionbabwe
after some years living in the United Kingdom woube
unlikely to be able to pass such a test.”

Later in the determination it is stated:

“215. What is clear, however, is that it has bestablished by
overwhelming evidence that in deploying these radgitthe
regime unleashed against its own citizens a viciarapaign
of violence, murder, destruction, rape and displead

designed to ensure that there remains of the MDtimgp
capable of mounting a challenge to the continuataaity of

the ruling party.

216. This campaign has been rolled out acrossdbatry not
by disciplined state forces but by the loose cdlbec of
undisciplined militias who have delivered a quigtoaishingly
brutal wave of violence to whole communities thaughbear
responsibility for the "wrong" outcome of the Mar2608 poll.
It is precisely because of that that any attempttamget
specifically those who have chosen to involve thelues with
the MDC has been abandoned. In our view there eamd
doubt at all from the evidence now before the Tmaduthat
those at risk are not simply those who are sedre teupporters
of the MDC but anyone who cannot demonstrate p@siti
support for Zanu-PF or alignment with the regime.

226. That risk arises throughout the country,athburban and
rural areas. A person may be faced with the need to
demonstrate such loyalty to the ruling party in yiag
circumstances. The youth militias, "War Veteransd ather
groups put together under the direction of theestatthorities
have established camps or bases throughout thergduoom
which they operate. Although the evidence suggbsiissome
of those camps or bases have closed down afteutheff vote
in July of this year it is plain that many remairdahat they are
to be found throughout the country in both ruratl arban
areas. Ordinary Zimbabwean citizens may encourtteset
groups at road blocks set up to establish no gasave simply
when at home as the militas move into areas thobugh
harbour MDC support.”

That is elaborated in paragraphs 227 and 288. i&sdason for agreeing that the
appeal should be allowed to the extent of a rehittee Secretary of State has
acknowledged the risk that may arise “regardingsbiss asylum grant”.

| have referred to Miss Grange’s acceptance, iabigtin my view, that there is a real
risk that the appellant’s son having obtained asybecause of his MDC sympathies
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20.

21.

would come out on the appellant’s return. Missr@erelied on the decision of this
court inTM (Zimbabwe) v Secretary of Sate for the Home Department [2010] EWCA
Civ 916. In a judgment with which Rix LJ and Wasidlagreed, Elias LJ stated:

“16. A question that arises from the guidancehis:twhat
exactly is the significance of the fact that certeategories of
asylum seekers will be in the heightened risk aatgd) The
fact that an asylum seeker falls into one or mofethe

enhanced risk categories is not of itself suffitienjustify the
grant of asylum as paragraph 230 of the decisiorRi)

reproduced above, makes clear. The question ishehdte
faces a real risk of persecution on return; he @allso from the
militia gangs unless he is able to show loyaltyhi® governing

party.

17. So the onus is on the applicant to show thextetis a real
risk that he will not be able to demonstrate trepineed loyalty.

Falling into a heightened risk category does notitsélf

constitute such evidence.”

Further guidance iRN provides:

“229. The evidence suggests that those living iae thore
affluent low density urban areas or suburbs arg\tiko avoid
such difficulties, the relative security of theiorhes and their
personal security arrangements being sufficienkeéep out
speculative visits. Many of those with the meansotoupy
such residences are in general likely to be assatwith the
regime and so not a target on the basis of doulutgalty.

Others may enjoy such a lifestyle as a result omare

circumspect relationship with the regime fallingoghof actual
association, but which is, nevertheless, such agite the
appearance of loyalty.

230. It remains the position, in our judgement, thgperson
returning to his home area from the United Kingdmsra failed
asylum seeker will not generally be at risk on thatount
alone, although in some cases that may in faculfecient to
give rise to a real risk. Each case will turn andwvn facts and
the particular circumstances of the individual @rée assessed
as a whole. If such a person (and as we explaionbéhere
may be a not insignificant number) is in fact assted with the
regime or is otherwise a person who would be ratgrio a
milieu where loyalty to the regime is assumed, lenet be at
any real risk simply because he has spent timéenlUnited
Kingdom and sought to extend his stay by makingalaef
asylum claim.”

In the present case, there was no evidence bdferdtibunal as to thenlieu to
which the appellant would be returning. Moreovers necessary to consider other
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paragraphs IinRN, including paragraph 231 which, immediately follog/ the
reference to ailieu begins with “apart from in those circumstances”.

“231. But, apart from in those circumstances, hgunade an
unsuccessful asylum claim in the United Kingdoml wiake it
very difficult for the returnee to demonstrate tbgalty to the
regime and the ruling party necessary to avoid ritk of
serious harm at the hands of the War Veterans ltiawnithat
are likely to be encountered either on the wayh&ohome area
or after having returned there. This is becausene¥such a
person is not returning to one of the areas whisie arises
simply from being resident there, he will be unalte
demonstrate that he voted for Zanu-PF and so he Ipeay
assumed to be a supporter of the opposition, tlenhgb
sufficient to give rise to a real risk of being gdted to ill-
treatment such as to infringe article 3.

232. And, regardless of the political opinion es@ciations of
the individual, or the absence of any at all, tlespcution
involved in the infliction of such ill-treatment lvibe for a
reason recognised by the Convention. This is becatuss
inflicted on the basis of imputed political opinidn

22. Reference was made BI. Carnwath LJ quoted paragraphs 16 and 17Mnand
stated that “the decisions on the individual cames helpful as illustrations of the
court's approach, but they remain decisions on fihets rather than separate
statements of principle”. Carnwath LJ stated,aatigraph 24:

“The burden remains on him to make good the cland, in
the absence of credible evidence to make that fhk tribunal
is entitled to conclude that the inference is natdmout.”

The link is, it appears, to show that he is at,riSkas LJ having accepted M that
someone returning will face a real risk of persiecutrom the militia gangs on return
“unless he is able to show loyalty to the goverrpagy”.

23. Miss Grange also relied on the decision reache®Tinin one of the casesM,
considered there. The facts are summarised ajiaguta 44 oRT:

“The judge did not find her a credible witness. 3iael been
out of Zimbabwe for some 17 months as at the dakearing.
She had no connections to the MDC, whether in Zbwmleaor
the UK. Her mother was recognised as a refugebanJK in
or around 2003. She had lived in Zimbabwe withaabfems
between 2002, when her mother left, and 2008. & wreclear
where she had resided prior to her departure frombabwe.”

The judge had concluded, as summarised by the abperagraph 45:

“As previously stated she appears to have beentallee in
Zimbabwe without problems since her mother left ¢bantry
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24,

25.

26.

27.

28.

29.

in 2002 and quite frankly, given this individuatemplete lack
of credibility and indeed her inclination to lie and when
required, as the original Immigration Judge pointed, no
doubt she would be prepared to lie again in tharéuto the
authorities on return to Zimbabwe about any pditaffiliation

she might have.” (para 23)

The court allowed the appeal to the extent of aittehrand Miss Grange submitted
that the circumstances are identical to those énptesent case and that remittal is
appropriate. While the two cases do have the aritylof a close relative obtaining
asylum, the other circumstances are distinguishabléhe court does not know
whether there was evidence as tortikeu to which SV would return and there does
not appear to have been the acknowledgement matie jpresent case of the risk of
guestioning about the relative’s asylum. In angrgyit is the duty of the court to
make its own appraisal and the court is not boynd Becision, on facts incompletely
known to us, in another case.

Material errors of law by the Tribunal have beemallished. The need for an
unsuccessful asylum seeker to demonstrate loyaltye¢ regime or to Zanu-PF to
avoid persecution on return to Zimbabwe is strore{pressed iiRN (for example,
paragraphs 231, 234, 238 and 258). The hazardd facthose returning are spelt out
(for example, paragraphs 81, 215, 216, 226, 231 2B#). Moreover, it is
acknowledged that the appellant is also in an erdthnisk category by reason of his
son having been granted asylum in the United KingdoThose features point
towards a grant of asylum.

Notwithstanding those features, and the persuasibenissions of Mr Dove, | have
come to the conclusion that remittal to the Tridusdahe appropriate course. | do so
by considering the finding that the appellant ladksdibility in the context of
paragraphs 229, 230 and 246RNM. | have concluded that this is not a case in whic
the undisputed facts, that is return as an unsafidessylum seeker after a substantial
time in the United Kingdom, and as the father afian who has been granted asylum
in the United Kingdom, necessarily establish a akgersecution on return.

First, an applicant found not to have been a wdraddruth will not be assumed to be
truthful about his inability to demonstrate loya{paragraph 246). Secondly, there is
recognition, in paragraphs 229 and 230, of categoof people, for example, those
returning to more affluent areas and likely to beaziated with the regime, who may
be returning to amilieu where loyalty to the regime may be assumed andiskeof
persecution does not arise.

It is for the appellant to establish the risk ofgeeution which involves satisfying the
Tribunal that he does not come within such categothough the standard of proof is
not a demanding one (paragraph 24'RNj. He has not hitherto done so. The lack
of focus on that issue, as distinct from the issiueredibility, does not end the matter
because the burden of establishing risk is on pipel&ant.

| regard the appellant’s case as a strong onetas@cknowledged that there is a risk
of the son’s status becoming known. My conclusgunertainly not an indication to
the Tribunal to find against him at the remittalf khis is not a case which this court
can decide on the basis that there could only lkeeresult before the Tribunal.
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30. The Tribunal, as the fact finding tribunal, sholldve the opportunity to consider
whether, while there is an enhanced risk, thatwigknot lead to persecution because
of themilieu to which the appellant will be returning. That epps to have been the
approach which Elias LJ, who cited paragraph 230RNf followed in TN at
paragraphs 16 and 17. Evidence of the circumssaimcevhich the appellant would
return may be received and, on that issue, a rems&mt of credibility will be
required.

31. 1would allow the appeal to the extent of remittthg case to the Tribunal.
Lord JusticeRix :

32. | agree.

Lord JusticeLloyd :

33. lalso agree.



