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Lord Justice Sedley :

1.

This appeal by the Home Secretary arises out afrarising state of affairs. For a
good many years — how many is not known — untildduary 2008 a departmental
operational enforcement manual (OEM) containedragyaph (12.3) which included
this:

“Enforcement action should not be taken againstoNats who originate from
countries which are currently active war zones.”

HH is an Iragi who is liable to deportation becaule&ing the currency of a period of
exceptional leave to remain here, he committedetisexual offences which resulted
in a sentence of three and a half years’ imprisorin@n 30 January 2007 the Home
Office decided to make a deportation order agdimst They did so without regard to
the entry in the OEM which | have quoted becausead been forgotten. It was,
however, mentioned in Macdonaldismigration Law and Practice and so was relied
on when HH appealed to the AIT. An initial advedszision resulted in a directed
reconsideration. A fortnight before that hearingswset to start the policy was
withdrawn.

The AIT (Mr Ockleton D-P, SIJ Storey and SIJ Grubbdnsidered that
notwithstanding its withdrawal, the policy had beeforce, as they put it, at the date
of the decision to make a deportation order. Fasoas which we have not been
asked to review, though which the Home Secretapsdmt necessarily accept, they
concluded that Iraq was at that date an activeamae. They also concluded that the
decision to make a deportation order counted asresrhent action within the
meaning of the policy. It followed that, since thalicy had plainly been overlooked,
a decision had been taken which was not in accosdaiith the law, giving a ground
of appeal under s.84(1)(e) of the Nationality, Igration and Asylum Act 2002. For
the Home Secretary it was argued that what mattersl that at the date of the
hearing the policy was defunct; but the AIT heldttthe belated withdrawal of the
policy could not retrospectively make the initigaision lawful. They remitted the
decision to the Home Secretary to retake it orbémas of up-to-date facts.

Before this court Robert Palmer, on behalf of themd Secretary, begins by
submitting that the policy was “in legal error”. Hases this on the full text of 812.3:

Those exempt from deportation
The following are exempt from deportation:
» British citizens — This includes:

(a) anyone born in the UK or the Falkland Islanderp
to 1 January 1983;

(b) anyone born in the UK or the Falkland Islandsoo
after 1 January 1983, or in any other qualifyingitery
(see below) on or after 21 May 2002, whose fatlfer (
legitimate) or mother is a British citizen or sedtlin the
UK or relevant territory (as the case may be);
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Note: An illegitimate child whose father is Britistoes
not automatically qualify for British citizenshiggut
may be legitimated by the subsequent marriage ©f hi
parents.

(c) anyone who was a British overseas territorigzen
immediately before 21 May 2002 by connection with a
“‘qualifying territory” (i.e. a British overseas téory
other than the Sovereign Base Areas of Akrotiri and
Dhekelia in Cyprus)

» those with the right of abode in the UK;

* wunder section 7 of the 1971 Act, Irish and
Commonwealth citizens who have been ordinarily
resident in the United Kingdom and Islands for It
5 years at the date of any decisions to deport;

* those who are exempt from control by virtue of tthei
diplomatic status (section 8(3) of the 1971 Act as
amended by section 4 of the 1988 Act and sectioh 6
the 1999 Act).

* those who are exempt from control by virtue of ithei
consular status (section 8(4) of the 1971 Act);

* anyone born outside the UK prior to 1 January 1983
who is a Commonwealth citizen whose mother was a
citizen of the UK and Colonies by birth at the timke
the birth. Such people have the right of abodeeund
section 2(1)(b) of the 1971 Act but are not British
citizens;

» Enforcement action should not be taken against
nationals who originate from countries which are
currently war zones. Country Information PolicyitUn
(CIPU) or Enforcement Policy Unit (EPU) will proed
advice in this.

5. All the bullet points, Mr Palmer points out, excépe crucial last one describe people
who are legally exempt from deportation. The fimategory does not therefore
belong in the list. By putting it there, he argut® Home Secretary fettered his own
discretion “by creating a new class of ‘exempt’iinduals, contrary to the public
interest”. The anomaly, he says, is compoundedéyadct that the coming into force
in 2000 of the Human Rights Act 1998 rendered sadbte, and by the fact that it
ignored possibilities of internal relocation.

6. Although this scorched-earth submission is not aded as a discrete ground of
appeal, it merits a response. Whether or not, a®alimer goes on to suggest, it was
adopted chiefly to protect others from risk, it le®n known for many years that the
Home Office, for entirely intelligible reasons, domot return foreign nationals to



Judgment Approved by the court for_ handing down. HH (Irag) v SSHD

parts of countries where war is raging or uncotetbViolence is endemic. This court
has recently noted as much in its decision on miterpretation of article 15 of the
Qualification Directive inQD (Ilraq) [2009] EWCA Civ 620: see 821. But to
announce such a policy may well have been thougilatential magnet for nationals
of such states who had no affirmative entitlemengriter or remain here, and it may
well be for this reason that, as Mr Palmer putthi#, OEM policy “lay unnoticed over
a number of years until this appeal, and is notknto have been applied, at least in
recent years”. What undoubtedly can be said isdimat the coming into effect of the
Qualification Directive, the practice of the UK anthny other European states in this
regard has in large part acquired the force of law.

7. Mr Palmer’s first substantive ground is that, eifeane takes the policy at face value,
“enforcement action” cannot include the decisiomiake a deportation order. Since
the Home Secretary does not know when or how hia pwalicy originated, Mr
Palmer is unencumbered by any instructions abguintent. He relies instead, not
directly but by way of guidance or analogy, on &2 the Immigration Act 1971,
which was added by the Immigration and Asylum AB849 and so postdates the
policy. It says in its material part:

24A Deception

(1) A person who is not a British citizen is guitifyan offence if, by means
which include deception by him—

(a) he obtains or seeks to obtain leave to entegroain in the United
Kingdom; or

(b) he secures or seeks to secure the avoidansggop@ment or revocation
of enforcement action against him.

(2) “Enforcement action”, in relation to a persargans—

(a) the giving of directions for his removal frohretUnited Kingdom
(“directions”) under Schedule 2 to this Act or $eat10 of the Immigration
and Asylum Act 1999;

(b) the making of a deportation order against hitdar section 5 of this
Act; or

(c) his removal from the United Kingdom in conseageeof directions or a
deportation order.

8. It is immediately apparent that the definition @nhforcement action” contained in
subsection (2) is carefully confined to elementseasial to the criminal offence
which the section creates in support — as Mr Palmasr shown us — of a statutory
regime of immigration control. In my judgment ivgs very little help in construing a
policy which has other and larger purposes.

9. What does happen under the 1971 Act is that, wheliability to deportation has
arisen (s.3), before exercising his power (s.®rtter deportation the Home Secretary
will, customarily, give the potential deportee wetiof the proposal to make an order.
If he then decides to make an order, he must notiéy potential deportee (under
regulation 4 of the Immigration (Notices) Regulasa2003) of his decision to make
the order and of the potential deportee’s righappeal against that decision under s
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10.

11.

12.

13.

14.

15.

16.

82(2)(j) of the 2002 Act. Only if an appeal is rlotiged or fails can the order be
made. None of this, as it seems to me, pointsni@aning of “enforcement action” in
the policy which excludes the decision to make @ rather the contrary.

Moreover, as Rabinder Singh QC for HH points oufe oof the potential
consequences of a decision to make a deportataer @ administrative detention.
Thus such a decision can have physical as wega tonsequences. In both senses,
it seems to me, it is an initiation of action tdagne removal. It also seemed so to the
AIT, whose sense of such things, given their dakperience of Home Office
procedures, counts for a good deal.

Beyond this lie the legal consequences of Mr Pabrieterpretation. If a decision to
make a deportation order cannot be appealed farimgy departmental policy, any
failure to have regard to policy in making the arddl be susceptible only to judicial
review. How, Mr Singh asks, does this sort withliBarent’s “one-stop” policy?

If Mr Palmer’s first submission is wrong, as | tefare think it is, he submits that the
admitted failure to have regard to the policy dad mean that the decision to make a
deportation order was “not in accordance with #ve’l

Mr Palmer accepts that the decision of this conrflbdi [1996] Imm AR 148 is
authority for the proposition that a policy, whikcking the status of law, so that a
departure from it will not by itself make a decisianlawful, may nevertheless give
rise to a decision which is “not in accordance witik law” if the policy is wholly
overlooked: see 822. But this, he submits, is dhly case if the oversight was
material — that is to say, if a different outcomaswossible had the policy been taken
into account. Here, he says, it could have madeassible difference because, had
the Home Secretary at any material stage had theyptrawn to her attention, the
only effect would have been to accelerate its abamknt.

This is, with respect, a remarkable submissiommitlies that policies may be torn up
whenever the policy-maker finds them inconveniergrabarrassing. For my part | do
not believe that the important power of governmenmake and remake policy is
exercised in this way, and | am not willing to dkxthis appeal on an assumption that
it would have been in the present case.

What is rather more to the point is that, as Mmn#&al next points out, the respondent
has two further elements of his appeal, both |grgekrlapping with what was once

the policy and both still undetermined by the AlThese are his claims that

deportation would violate his rights under arti8l®f the ECHR and article 15(c) of

the Qualification Directive.

The AIT did not consider it necessary to decidg #spect of the appeal because of
their decision that the making of the decision@palt HH was unlawful. However it
is clear that there remain issues under articlé e ECHR and article 15(c) of the
Qualification Directive which are likely to have tme determined. Both parties
suggested that in these circumstances the modigalaway ahead was to remit this
issue to the AIT for determination. Although thelipy statement which led to the
success of HH’s appeal before the AIT has now batdrdrawn, | do not think that it
can properly be said that there is no point in bungsthe Secretary of State’s decision
to make a deportation order since the same dedsibound to be re-made, because
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17.

time has passed and any decision on the issues aridée 8 of the ECHR and article
15 of the Qualification Directive would fall to lmeade on the facts as they now are.
If, as may be likely, the Home Secretary does nthkesame decision, it would be
open to HH to raise his arguments under articlé i@ ECHR and article 15 of the

Qualification Directive on his appeal against tdatision. | think that this would be

a simpler way forward than to remit the presenedashe AIT for further hearing of

an appeal which it determined in HH’s favour onugrds which we consider to have
been right.

| would accordingly dismiss the Home Secretarysesp.

Lord Justice Toulson:

18.

| agree.l would only addthat even if Mr Palmer were right in his submisstbat
“enforcement action” begins with the making of gaation order, 1 do not think
that this would assist him. For it is trite publaav that a decision maker must take
into account all material considerations, and istrhe a material consideration when
deciding whether to make a deportation order tmataking of such an order would
contravene the minister’s stated public policy.

Lord Justice Rimer:

19.

| agree with both judgments.



