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Lady Justice Hallett:

1.

The appellant applied to the Secretary of StateHferHome Department to grant her
the discretionary benefit of a policy known as “tHeamily Indefinite Leave to
Remain (ILR) Policy. He refused and she was natibéthe decision in a letter dated
1st May 2007. She was given permission to applyudicial review of the decision.
Munby J in a judgment delivered on 18th Decemb@&82@fused her application. She
now has permission to appeal his decision.

Factual Background

2.

Jane Wanjiku Nyoike arrived in this country fromri§a and claimed asylum at
Heathrow airport on 15th October 1995. Seven ykaes, on 4 October 2002, the
appellant, who says she is the daughter of Ms Nysikrother, also arrived in the
UK from Kenya. She was then aged 14 having been bor10th November 1987.
She is an orphan. Her mother, who was HIV positd@wned herself in January
1999. Her younger sister died in April 2000 of malaaged 4. Her father died the
same year of HIV-AIDS. Left alone, she was takeibyrher mother’s family but ill-
treated by them. She ran away to live on the sré&te was rescued in 2002 by an
American who worked with street children and whasvedle to locate her aunt Ms
Nyoike. | should interpose here that the Secretér$tate remains unconvinced that
the two are related in the way claimed but we haeen invited to proceed on the
basis that they are.

The appellant was brought to this country by amaged went to live with her aunt.
The aunt has acted in loco parentis to her foldbesix years and the appellant sees
her as her mother in both psychological and ematiterms. The aunt reciprocates
those feelings and says that the appellant has beancially and emotionally
dependent upon her since she arrived in the UK.

Applications for asylum and ILR

4.

The aunt’s claim for asylum was initially rejectby the Secretary of State but was
allowed on appeal by an Adjudicator on 24th Julp@00On 13th December 2000 the
Secretary of State wrote to the aunt. She accéptisshe received the letter. The
Secretary of State informed her that the decisamhlteen taken to grant her indefinite
leave to enter in the United Kingdom as a refuge®gnised under the 1951 United
Nations Convention relating to the Status of Reésgend its 1967 Protocol. The date
on which her application was recorded as having loe¢ermined was 13th December
2000. On 29th January 2001 the Immigration Offi@eHeathrow wrote to the aunt
again. The letter is stamped “Given indefinite kedw enter the United Kingdom.”

The aunt claims she never received the letter. 2md 2ZNovember 2001 an advice
centre wrote on her behalf to the Secretary okeStat

On 9th October 2002 the aunt, relying on her owemgof ILR, swore a statutory
declaration in support of the appellant’s applimatfor ILR as her dependent. This
was a year before the Family ILR policy at the hedithis appeal was announced.
The application was acknowledged by the SecretaBtaie on 6th December 2002.

Chasing letters about the aunt’s claim were serhdyysolicitors on 16th December
2003 and 3rd February 2004. On 5th March 2004, atn&’s solicitors threatened
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10.

11.

judicial review. On 29th April 2004 the Secretarfy Qtate responded with a letter
similar to the earlier letter dated 29th Januar@12CEnclosed in the letter was an
‘Immigration Status Document’, endorsed with indéé leave to enter the United
Kingdom; the letter explained that “It is this emslement that constitutes proof of
your immigration status in the United Kingdom.”

Meanwhile, the policy of which the aunt and, theref the appellant seek to take the
benefit was announced on 24th October 2003. Trsonsafor the announcement are
well established. By 2003 the Home Office founelit$éaced with a sizeable backlog
of asylum applications. This presented a numbedifficulties which included the
annual cost of supporting asylum seekers, the tame& expense of dealing with
asylum applications from family members and théadalifty of getting all members of
a family together ready for removal. The Home €dftook a pragmatic view and
introduced the Family ILR policy which was intendas a “one off desk clearing
exercise”. It is a concessionary policy which akogualifying families to be granted
ILR outside the Immigration Rules in certain circtances. It had the advantage of
recognising the situation of families who have bsetiled in this country for some
years and have started to develop ties with thenmamnity. For a fuller exposition of
the background to, and reasons for, the Family ploRcy we have been referred to
the judgments in AL (Serbia) v SSHD [2006] EWCA Qi619, R (Rudi) v SSHD
[2007] EWHC 60 (Admin) and R (Dr Franco) v SSHD (Z0 EWHC 407 (Admin).

The policy has since been amended a number of tilnsscommon ground that we
are concerned with the current version of the FarliR policy, embodied in a

document dated 21 June 2006 (but taking effect ft@dJune 2006). This is headed
“One-Off Exercise to Allowing Qualifying Asylum Skieg Families to Stay in the

UK”. The basic criteria for deciding if a family glifies for the exercise were

twofold:

1. The applicant made an application for asylunotee©02/10/00
2. The applicant had at least one dependant ag#et 48 (other than a spouse or
civil partner) in the UK on 2nd October 2000 orf2@ctober 2003.

The application for asylum was further defined msaylum claim that (i) has not yet
been decided, (ii) has been refused and is sutgexgipeal, (iii)) has been refused and
there is no further avenue of appeal but the applibas not been removed, (iv) has
been refused but limited leave has been granteddéeided in their favour and
limited leave to remain as a refugee has been egantDependents were further
defined as a child of the applicant, their spouseiwl partner who was financially
and emotionally dependent on the applicant, andfatroed part of the family unit in
the UK, on the relevant date (ie 2nd October 20024¢h October 2003).

Dependants of the qualifying applicant could themldy for ILR “in line” to the
qualifying applicant provided they met the folloginefinition: “a dependant is any
spouse, civil partner or child of that applicant,amy child of their spouse or civil
partner, who formed part of the family unit in tH& on 24" October 2003".

It is important to note that even if a family uniiet all the criteria as defined, there
were a number of exclusions for example where aeynber of the family had a
previous conviction for a recordable offence.
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12.

13.

14.

Under the amended policy the Home Office retainatisaretion the note to which
read:

“Discretionary consideration

This note sets out the principles which will ordiha be
applied in operating this policy. Considerationlveg given to
exercising discretion to grant ILR, however, whét® does
not fall to be granted under the terms of the posiet out here.
Such discretion will be exercised only in the mesteptional
compassionate cases. Families who believe thatr thei
circumstances merit consideration on this basist mpusvide

full details and supporting evidence.”

On 17th December 2004, with the appellant’'s appboafor ILR on what | shall call
compassionate grounds still pending, the appedlaoticitors made an application for
ILR under the Family ILR policy on behalf of bothet aunt and the appellant,
claiming they came within the basic criteria of {haicy. The appellant's solicitors
wrote on 10th March 2005 again threatening an eggdin for judicial review. The
Secretary of State in a letter dated 30th March52@@uested further information
which was supplied by letter dated 27th April 20BBother chasing letter was sent
on 29th June 2005. An acknowledgment dated 5th 2Z0Mp apologised for the delay
but said that the Secretary of State was awaitirgfieation of certain documents,
following which the case would be treated as adiy”. Yet months passed. The
appellant's solicitors wrote again on 21st Febri2096. When that letter too went
unanswered, on 16th March 2006 the appellant'sisob wrote to her Member of
Parliament. This seems to have prompted a readiolast, because finally on 30th
June 2006, the Secretary of State wrote statin@@3& application was rejected.

The official writing on the Secretary of State’shed# began by commenting that the
appellant was an illegal entrant and liable to remhaction. He or she acknowledged
the appellant's circumstances and her dependenberaaunt as a child but observed
that the appellant was by then 18 and of an agenwsdte is expected to be
independent of others and able to establish a teriaad family life of her own.
Nevertheless the author went on to consider whethexwould be appropriate
“exceptionally” to allow the appellant to remaintside the Immigration Rules and
whether removal would breach her article 8 rights.explained as follows: “In these
circumstances we are not persuaded that the pwosdfoyour client’'s family
constitutes a sufficiently compelling reason forking an exception to the normal
practice of removing those who have entered or medan the UK unlawfully”. The
author of the letter was of the view that insu#fiti evidence had been produced that
the appellant is a blood relative of her aunt asnukd, but even if the appellant is
who she claims to be the author considered thatela¢ionship could be maintained
satisfactorily from overseas as it was for the §éars before the appellant came to
the UK. It was said there is nothing to stop thpedlant seeking entry clearance to
visit her aunt and nothing to stop the aunt comtigio send financial assistance. The
author noted the life in the U.K. upon which shegt to rely had been established
as an unlawful entrant. Balancing the appellantsumstances with the need to
maintain effective border control the Secretarytidte decided she should not benefit
from her unlawful entry.
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15.

16.

17.

18.

There has been no appeal from that decision (beaafuthe “high threshold required
to be successful in an article 8 case”) and no $taading article 8 claim has been
advanced on the appellant’'s behalf in these pracgedThus, we are driven back in
the present appeal to the 2004 application undeiFdmily ILR policy of which no
mention was made in the letter of 30th June 2006.

In the summer of 2006, the appellant's solicitayaim enlisted the assistance of her
Member of Parliament. The Home Office respondea iletter dated 21st August
2006 to the effect that they were “aware” of thealant's potential eligibility under
the terms of the Policy and “we will reach a demsias soon as possible.” The
appellant's solicitors wrote again to the MembePafliament on 20th October 2006.
This extracted from the Home Office a letter ddidd February 2007 which said that
the information given in the letter of 21st Aug€il06 was “not correct”, that the
Home Office had no record of a claim under the &plihat the aunt had been found
to be ineligible for consideration under the Polory28th October 2005, and that “As
matters currently stand, there is no outstanditigm@ending on Mrs [sic] Mwangi’s
case”. The letter concluded by suggesting that MgaNgi might decide to return
voluntarily to Kenya, failing which it threatenedferced removal.

The appellant's solicitors wrote to the Home Offacel2th April 2007 re-asserting in

some detail the appellant's application under ey, stating that the appellant and
her aunt had never received the 28th October 2@85idn and again threatening an
application for judicial review. The Home Officesponded on 1st May 2007. |

should rehearse the contents of the letter in full:

“We write further to your letter 12th April 2007egarding the
consideration of Ann Mwangi on the application aind
Nyoike for a grant of Indefinite Leave to RemaiibR).

Jane Nyoike was refused ILR under the Family ILRreise as
the main applicant on 28th October 2005, the redsorthis

refusal was that Jane Nyoike had already been epgahiR

under her Asylum claim therefore she would not ligglde for

an additional grant of ILR under the exercise.

However, the Exercise and its Policy are not sl r&g to not
exercise discretion and depart from policy wherelytr
exceptional circumstances exist. However therevigwidence
to suggest that there are exceptional circumstances
compassionate grounds in order to justify a deparforom
policy. Therefore we are satisfied that our decisi® correct
and in accordance with the Family ILR policy.

We apologise for the delay and any inconvenieneeseih to
your client.”

Munby J rightly commented in robust terms on theetithe decision-making
processes took namely from 9th October 2002 ultih 3une 2006 to determine the
claimant’s initial application and from 17th Decemnt2004 until 1st May 2007 to
determine the application which is now under clmge As he observed such delays
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would be concerning in any context; in the casarobrphaned child who in October
2002 was not yet 15 years old they are simply usateble.

Application before Munby J
19. Before Munby J there were 3 grounds of challengbéalst May 2007 decision:

i. The Secretary of State was wrong to find thetaid not fall within the Family
ILR policy.

il. The reasoning in the decision letter of 1st Meas inadequate.

iii. The decision was irrational, unreasonable andisproportionate.

20. The appellant's case in a nutshell was that her f@linwithin the first limb of the
basic criteria of the policy because her aunt hatlenan application for asylum
before 2nd October 2000 and it technically remaihedlecided” until she received
proper notification. The appellant claimed that sheuld be treated as a dependent
within the policy for the purposes of the aunt’aiel and for her own claim in line
because of the closeness of her relationship vathabint. She argued it was “akin to
that of parent and child”. On that basis, the dpp&lcontended that they missed
inclusion in the strict terms of the policy by aisker. Her circumstances were so
exceptional, it was said the Secretary of Stateiwasonal in refusing to exercise his
residual discretion in the appellant’s favour. Rart to dismiss her circumstances in
one sentence in the decision letter was simplyagadte and showed the Secretary of
State had failed to address her claim properly.

21. The argument in relation to the first limb of thaskr criteria depended upon a close
analysis of the aunt’s status in the UK. The argunie summary was to this effect:
the policy differentiates between two different betated matters: a grant of Refugee
status and the subsequent grant of Indefinite Léaviemain. If a person does not
have both of these forms of status at the maténa they can benefit from the
policy. | do not need to dwell further upon thisdiof argument because it was not
pursued before us. However, there is an overlawd®st the reasons Munby J gave
for rejecting the first ground of challenge and thied. | shall, therefore, summarise
what he said.

22.  He noted that the Adjudicator decided on 24th 2090 that the aunt was entitled to
protection as a refugee and that there was noectgd!to that finding. From then on
she was entitled to the full protection of the Gen€onvention. She had the status of
a refugee. The only remaining question was the fbemimmigration status would
take in domestic law compatible with her statusrasicknowledged refugee entitled
to the protection of the Convention. On 13th Deloen2000 long before the policy
under review was introduced the Secretary of Statéded to give the aunt indefinite
leave to remain which is compatible with her reiggatus. There is no question of
her being removed. She is not a failed asylum sdaktea successful asylum seeker.
She has not been granted limited leave to remalrsans not an individual who may
be liable to removal in the future. The adminisiatand financial benefits intended
by the Policy do not follow if the Policy is appli¢o the aunt. The policy cannot and
was not intended to grant the benefit of ILR to some such as the aunt who already
has the benefit of ILR. The aunt was not part efllacklog, she was not someone to
whom the policy was ever intended to apply. MunbytJparagraph 36 of his
judgment found:
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23.

“36. So the first ground of challenge fails. Neittige aunt, as |
have held, nor the claimant as Mr Khubber concedeasbring
herself within the Policy.

37. The simple fact, in my judgment, is that Ineitthe aunt
nor the claimant is within either the letter orrgpf the Policy.
Their circumstances, where, to repeat, the aunttus had
been determined on 13 December 2000, long befoee th
introduction of the Policy on 24 October 2003, havéruth as
Mr Singh correctly submitted, nothing to do witheth
justification for or the rationale behind the pglic

The third ground of challenge follows on naturallyd | shall, therefore, take it next.
In deciding whether or not the decision was dispropnate, unreasonable, and or
irrational Munby J decided that whatever test oppliad the appellant failed. He

reverted to his findings on ground 1. He repealed the aunt fell wholly outside the

Policy and accordingly the appellant did also. Hiel shis in paras 45 to 48 :

“45. Mr Singh submits that it was not irrationahreasonable
or disproportionate for the Secretary of Stateetoige to treat
the claimant as exceptionally eligible under thdidyogiven
that neither the aunt nor the claimant was able to bring
themselves within the letter of the Policy. As tanped out,
the aunt, for the reasons | have already explaifedidywholly
outside the Policy and for that reason alone (amite capart
from the fact that the claimant did not fall withime definition
of a dependant) the claimant, he says, also nadgséal
outside the ambit of the Policy and could not berfiefm it. As
he correctly put it, the Policy is intended to kigrfamily units
— the dependant needs a main or principal applicaqualify
and vice versa. There is, as he says, no scope the®olicy
for only one or the other to be included: see,eoample, the
way in which the “exclusions” are framed by referento
circumstances applying to either the principal eapit or any
of the dependants.

46. | agree with Mr Singh, and essentially for tkasons he
gives. The simple fact, as | have already saithas neither the
aunt nor the claimant is within either the lettertloe spirit of

the Policy; and their circumstances have in tragMr Singh
correctly submitted, nothing to do with the Poliay with the

justification for or rationale behind the Policy.

47 Mr Khubber submits that the claimant “narrowlissed” all
the necessary requirements of the Policy and that We calls
the “near miss aspect” of the case is clearly mleuvo the
residual discretion under the Policy. The claimamgse is, he
says, sufficiently analogous to those wdre entitled to benefit
from the Policy as to bring her clearly within teeope of the
residual discretion. Granted the premise, | woudde some
sympathy for the conclusion that Mr Khubber seeksldrive
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24,

from it, but the flaw in the argument is that thvas never a
“near miss” case or anything remotely approaching i

In my judgment, the Secretary of State was plaenifitled to
decide as he did and for the reasons he gave. fthigpeat,
was never a policy which had anything to do witbgle in the
situation in which the claimant and the aunt fotineimselves,
either on 24 October 2003 when the Policy was anced or

on 17 December 2004 when the claimant made heicafiph
under the Policy. So how could it be unreasonabte o
disproportionate, let alone irrational, for the &¢tary of State

to decide as he did?”

As to ground 2, the reasons challenge, Munby J dgiaglort shrift. He read the

decision letter of 1st May 2007 as saying thiscéuting everything you say | do not
accept they show exceptional circumstances justifgieparture from the policy’. He

saw no reason to believe the Secretary of Stategnash the decision less than
anxious scrutiny. He found there was no room fankbdas to what the Secretary of
State had decided and why. He concluded the SegretsState was not obliged to

elaborate further on a subject which did not adrhihuch elaboration.

Appeal

25.

26.

The grounds of appeal as originally drafted andhwwhich permission to appeal was
granted were fourfold. | paraphrase:

There was an error of law in that the Secretargtate failed to address
sufficiently or at all the compelling compassiongteunds for granting the
appellant ILR either in the decision making procass the decision letter of
1% May 2007. Accordingly the decision cannot withstanoper judicial
scrutiny and Munby J should have so found.

There was an error of law in that the judge tre#ttedact the appellant and
her aunt cannot meet the basic criteria as benigally determinative of the
issue whether the residual discretion applied to Hiee finding the discretion
did not apply to her was disproportionate andirel.

There was an error of law in that the judge fattedppreciate the “delicate
and important relationship between Article 8, tloéigy under challenge and
the scope of a judicial review challenge”.

. There was an error of law in that the judge errecoincluding that the

appellant’s aunt did not meet the requirementsiefpolicy at the material
time.

Mr Drabble QC who appeared before us on behalhefappellant put his case a
different way. As | have already explained he Haesndoned ground 4. He invited us
to focus on what he described as the appellantscéefgtional compassionate”
circumstances which the Secretary of State appedrave ignored. He conceded that
the judge was entitled to conclude the aunt fetkioke the “letter” of the Policy, but
he took issue with the finding the aunt and theetlppt were not within the “spirit”
of it, if this was intended to mean that their case not closely analogous to families
who qualify under the Policy. He reminded the cdhi$ was a close family unit in
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27.

28.

29.

30.

31.

which the criteria of dependence were easily met ianwhich two blood relations
had made claims for ILR. The appellant’s claim vgt$§ pending when her claim
under this policy was launched. He submitted theat the application in this case
been made on those facts but with the relationshgnged to mother and daughter,
the Secretary of State would have been bound tepadwer case was analogous to
those who came within the letter of the policy.

| confess | was troubled with this line of argumgivten Munby J’s clear finding that
neither the aunt nor the appellant came withinléteer or the spirit of the Policy.
Munby J heard full argument on the rationale arstifjaation for the policy. We have
not. 1 have, however, done my best to familiarisgseff with the Policy and the
background to it. The result is, apart from Mr Dols reminding us of the
appellant's case and his repeated assertion theatagpellant’'s case is closely
analogous to those covered by the Policy, | saw leeatd nothing to undermine
Munby J’s finding. Munby J gave what seemed totmbe compelling reasons for
his conclusions. | shall summarise: the princigdleant the aunt was never intended
to benefit from the Policy and did not fall withits terms. She was not part of the
backlog. The potential benefits of the policy dat apply to her. She could not bring
herself within limb 1 of the basic criteria as defil in the Policy: she had been given
leave to remain long before the Policy was intredl@nd she had been given
indefinite leave to remain. Nor could she not briregself within limb 2. She has no
dependants as defined. Further the appellant héadetl because she is not the child
of the main applicant. Thus, there was no qualgyprincipal applicant and no
qualifying dependant. This was not the kind of figminit at which the Policy was
directed. They fell a long way short. It cannot ibetional, unreasonable or
disproportionate to decline to give the applicamd &er aunt the benefit of a policy
which had nothing to do with them.

Thus, in my judgment, Munby J’'s conclusions aressadable. They permit of only
one interpretation: the appellant’s circumstancagehothing to do with the Policy,
the justification for it or the rationale behind it

Nevertheless, | have considered the two furtherstipres which to my mind are
interrelated: whether the fact the Secretary ofeSf@hose policy and discretion this
is) has raised the question of the residual digerah his decision letter brings the
discretion into play and if so whether his reasgmras adequate/rational.

Arguably, it would have been open to the Secretér$tate to refuse the application
simply on the basis that the claim did not meetldhsic criteria as defined and was
not the kind of application at which the Policy wdisected. The Policy and the
discretion were never in play and there was newvsr scope for the exercise of
discretion on the facts here. Mr Drabble did nansé¢o demur from the proposition
that this would have been a course open to theeBaygrof State. His only challenge
then would have been to the suggestion this app&lalaim was not sufficiently
analogous to ‘Policy cases’ to be entitled to beiefm the Policy under the residual
discretion. Had that been his only challenge | halready explained what my
approach would have been.

| confess | was initially attracted to Mr Drabblessbmission that the words “the
Exercise and its Policy are not so rigid as toexarcise discretion and depart from
policy where truly exceptional circumstances existid to suggest the Secretary of
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32.

33.

34.

35.

36.

37.

38.

State, whose policy and discretion this is, appk&meaccept the scope for exercising
his discretion under the Policy. If so, | also dawce in his submission that on their
face the words “there is no evidence to suggesetihee exceptional grounds or
compassionate grounds” are nonsense. The appetleatly has evidence of

compassionate grounds. If that was all that wasired, the terms of the decision
letter would raise the question in one’s mind aghether anyone at the Home Office
had paid proper attention to the detail of the dppes claim.

However, | see considerable force in Mr Singh’smsigsion that the court should
avoid an over legalistic approach to the words ddyaofficer: The words must be
taken in context which is that the Secretary ofeSted concluded the policy did not
apply to the applicant or her aunt. In that contéxére was no evidence to suggest
that there are exceptional circumstances of thd kéguired to justify a departure
from the policy. No amount of sympathetic consitiera of the appellant’s
background was going to bring her within the teohthe policy or the spirit of it.

| accept the letter could have been better phrdseadxample it might have read: “I
have considered your application carefully and,tf@se purposes, | am prepared to
accept all that you claim. However, neither you your aunt qualify for ILR under
the terms of the Policy. You do not meet any of hlasic criteria as defined. | have
considered whether it would be right to exercise magidual discretion under the
policy to grant you ILR. | accept you have produsedie evidence of compassionate
grounds, but | do not accept the evidence bringswibthin the ambit of the Policy
and or that your circumstances amount to truly ptoeal circumstances within the
meaning of the Policy. I, therefore, decline toreise my discretion in your favour.”

However, comparing the two versions, in my view #ppellant would have been no
better off had she received my version. The degistonained the same. The reasons
remained the same and both were clear. There wasomo for doubt about what the
Secretary of State decided and why.

Thus, | do not accept that the decision letterdatdis the Secretary of State has made
an irrational or unreasonable decision, failed priypto address the appellant’s claim
and or failed to provide inadequate reasons. As byuh observed there was little
more explanation he could give.

To my mind, there was no error of law as suggestggounds 1, 2 and 4.

| turn to ground 3 and the relevance of Article 8tioe ECHR. In his written

submissions Mr Drabble and Mr Khubber criticisedridy J ‘s rejection of the trio of
decisions of the House of Lords put before him bg appellant (Beoku-Betts v
SSHD 2008 UKHL 39, Chikwamba v SSHD 2008 UKHL 40ddBB (Kosovo) v

SSHD 2008 UKHL 41) as irrelevant on the facts o ttase.

Mr Drabble conceded, as he must, that there wdsercstanding Article 8 challenge
to the Secretary of State’s decision. Neverthdiessought to persuade us that article
8 remained relevant. The case-law on Article 8 tlegeloped apace, particularly
since the letter dated 8@une 2006. This, he submitted, demonstrates ¢hadval of
the appellant in these circumstances is highlyjike be held to breach Article 8 and
this must be a highly relevant consideration inidiag whether exceptional
circumstances exist.
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39.

40.

41].

42.

The fundamental flaw in this argument is that theinc is based solely on a
concessionary policy which | would find does noplgo the appellant. | respectfully
agree with Munby J that “no amount of reference Auicle 8 or Article 8
jurisprudence can overcome the essential and, iguohyment, insuperable flaws in
the claimant’s case.....”

As Mr Singh reminded the court a not dissimilariemgnt to that relied upon by the
Appellant was made by the claimant in R (on theliagiion of De Franco) v SSHD
[2007] EWHC 407 (Admin), a case which also concdriiie Family ILR Policy. The
claimant in De Franco submitted that by not inahgdwithin its terms someone such
as her who had a compelling Article 8 claim, thdéiqyoled necessarily to violations
of Article 8. The claimant also submitted that f@icy amounted to a concession
that it was not proportionate to interfere with faenily or private life of those who
came within its terms, and it was inconsistent arational not to have given such a
concession to her.

Black J rejected this submission. She stated tieaflaw in the claimant’'s case was
that the claimant sought to “examine the policyswlation from the other rights of a
claimant in the position of this claimant”. She eh&d:

“The policy is not intended to be a comprehensikarier of
rights but a concessionary policy operating witttie wider
system of immigration law. It is clear from his &sés that the
claimant can, indeed, be said to have a strongamdo the
grant of leave than some of those who are witha fblicy.

However, the policy was not intended to identify tabse in
the backlog who had a compassionate case to ren@imas it
predicated on the aim that each individual fallwghin it

would have a stronger case for leave than any ihaVy

outside its terms. It properly had other objectithan just
meeting a compassionate need and the Executivetchd

accorded a relatively wide margin of discretiondiafting it.

Any criteria were bound to produce anomalies. Halgolicy
terms excluded the claimant and left her with noanseto
advance her claim, she may have had a much mosegsve
argument that it was irrational. In reality, howevehe has or
has had other avenues open to her. The most ressnatfting

of the policy expressly articulates that consideratwill be

given to exercising the discretion to grant indidineave to
remain where it does not fall to be granted unterterms of
the policy, albeit that the indication is giventteach discretion
will be exercised only in the most exceptional casgonate
cases. In addition, Miss Giovannetti accepted tiatclaimant
would have a right to advance a fresh claim underclé 8

based on her current circumstances if they metteria in

paragraph 353 of the Immigration Rules”

| respectfully agree with those observations whalmy mind are a complete answer
to the appellant’s attempted reliance on Artices&ar as this claim is concerned.
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43.

44,

45.

46.

The appellant here is not without remedy. If she &degitimate free standing claim
to remain in the UK under Article 8, the appropgiaburse for her is to make further
submissions to the respondent under paragraph 833eolmmigration Rules and
invite the respondent to either accept those sudioms or treat them as a fresh claim.
If she has a strong claim, as has been suggesitatistthe appropriate avenue to
explore and it should be done sooner rather then [&here has been enough delay in
this case already (which has not, | emphasise, Heztault of the appellant). The
sooner this case comes to a final conclusion tkterbe

Thus, to my mind, there would be little point inagting the discretionary remedy
sought. If this court were to intervene, allow #ygpeal and quash the decision the
result, as Mr Singh submitted, is inevitable. Tleer8tary of State will declare what
has always been his case that the appellant arauinéiare not eligible for ILR under
this policy either in accordance with its striatnbs or in accordance with the residual
discretion. The appellant would be no further farsdvand more time would have
elapsed.

The Appellant had a high threshold to meet in otdesucceed before Munby J. In
essence, she had to show that the respondent'siatedhat truly exceptional
circumstances within the meaning of the Policy weog present in her case was a
decision which no reasonable Secretary of Statddcbave arrived at or was
otherwise unlawful. Even if he had found the appdlidid come within the spirit of
the Policy it was not Munby J’s role or the roletbis court to make findings about
what exceptional compassionate factors were preaedt decide for ourselves
whether, had we been in the shoes of the Secret&tate, we would have exercised
a discretion in the Appellant’s favour. As Lord Bimam observed in R (on the
application of Corner House Research and otheM)rector of the Serious Fraud
Office [2008] UKHL 60, [2008] 3 WLR 568, the follang question had to be asked
in judicial review proceedings: “The issue in thgseceedings is not whether his
decision was right or wrong, nor whether the Dol Court or the House agrees
with it, but whether it was a decision which therdator was lawfully entitled to
make” .

The appellant faced a second high hurdle in pemgatiis court Munby J erred in

finding the Appellant did not meet this high threkh | am driven to the conclusion

she has failed again. Whether or not the appefiazilim to remain on exceptional
compassionate grounds should be reconsidered abyMlusuggested is not a matter
for me. The only matter for this court is whetheuy J fell into error and in my

judgment he did not. | would dismiss this appeal.

Lord Justice Wilson:

47.

48.

With hesitation | agree that the appeal shouldibenidsed.

My hesitation arises out of the terms of the deadetter dated 1 May 2007. Having
pointed out that, prior to her applying for a graotherself and the appellant of
indefinite leave to remain under the “one-off exsst policy dated 24 October 2003,
the aunt had already been granted asylum and soneiggible under the policy, the
writer stated:
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49.

50.

51.

“However, the Exercise and its Policy are not gidras to not
exercise discretion and depart from policy wherelytr
exceptional circumstances exist. However therevigwidence
to suggest that there are exceptional circumstances
compassionate grounds in order to justify a deparfrom

policy.”
It was the view of Munby J. that:

“There is nothing in the terms of this albeit briefter which
even begins to demonstrate that the Secretaryaté $tid not
give the claimant’s case the anxious scrutiny tectvishe was
entitled.”

| do not share the judge’s view of the letter. Mildthough | am of Mr Singh’s
strictures against seizing too legalistically uploa words “no evidence” in the letter, |
consider it more apposite to state that there iBing in its terms which demonstrates
that the Secretary of Statikd give the appellant’s case the anxious scrutinyhah
she was entitled. The appellant’s history of orplued in Kenya and her total
dependence upon her aunt ever since her arriEhgtand, as set out in her statement
enclosed with the solicitors’ letter to the Seangtaf State dated 17 December 2004
and, in particular, in their letter dated as latel@ April 2007 (to which the decision
letter was a direct reply), clearly raised a casecbnsideration on compassionate
grounds. Indeed, after announcing his decisioheabttset of his judgment, Munby J.
had himself suggested that there were “circumstaruere that might merit a
compassionate reconsideration of her plea to bevall to remain in this country”.

Mr Singh sought to mitigate the inadequacy of teeislon letter in two ways. First,

so he submitted, it should be read not in isolatiohin conjunction with the letter of

the Secretary of State dated 30 June 2006 by wihelappellant’s other application

for indefinite leave had been rejected. This ealétter, said Mr Singh, demonstrated
that the Secretary of State had borne the allegamitypassionate circumstances well
in mind. But, in that he had there refused to ace@n that the appellant had
established family life with the aunt in England tbe purpose of Article 8 of the

ECHR 1950, the earlier letter provides no comfbsttthe Secretary of State had
rationally surveyed the appellant’'s case. SecondMs Singh submitted, it was

important to note that the decision letter wasdasponse to an application not for
discretionary consideration outside the policy tautapplication of the policy on the

basis that the aunt and the appellant fell witksnterms. Although this second point
has some force, | have been much troubled by tttetliat, in the decision letter, the
Secretary of State chose to refer to his residisaretion and proceeded to reject its
applicability in terms which | regard as irrational

In the end, however, | am persuaded that, in tfeueistances of this case, the whole
topic of the discretionary consideration providgdway of a footnote to the “one-off
exercise” policy dated 24 October 2003 is a rediigrIn relation to a policy which
allows for departure in exceptional circumstancésis important that the starting
point against which the exceptional circumstancasehto be rated is properly
evaluated”: per Auld LJ iR v. N.W. Lancashire Health Authority ex p[2800] 1
WLR 977 at 992H. So the compassionate circumstaiatiet® be considered not in a
vacuum but in the context of the policy. Mr Drabhghtly described the appellant’s
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case as being that it “fell within the spirit ofetlpolicy and hence the residual
discretion”. | regard it as by no means alwaysigtitéorward for the decision-maker
to conclude whether facts whiagdx hypothesifall outside the terms of a policy
nevertheless fall within its “spirit”. In this p&tlar case, however, as both Munby J.
and Hallett L.J. have explained, the necessarylgsion is obvious. Quite apart from
the exclusion of an aunt/niece relationship from definition of dependency, which
of itself might have been overcome by recourseht policy’s spirit, the aunt’s
existing asylum status was wholly inconsistent wilie purpose of the policy and
rendered invocation of it a non-starter. Were wallow the appeal and thus to quash
the decision dated 1 May 2007, the Secretary dieStauld in my view inevitably
reaffirm the decision by reference to the locatadrthe circumstances well outside
even the spirit of the policy; and, try though MBal have been unable to persuade
myself that, by the letter dated 1 May 2007, ther&ary of State disentitled himself
from taking that conclusive point.

Lord Justice Ward:

52.

53.

54.

55.

This young woman arrived in the United Kingdom angago. She was still 14 when
she arrived and her 14 years could hardly have beme traumatic as has already
been described. Since her arrival in this coustrg has lived with her aunt to all

intents and purposes as mother and daughter. Ameally going to send her back to
Kenya? That question is not for me to answers ithe Secretary of State for the
Home Department who has to decide. | have to desiighply whether his decision

was rational and whether he gave adequate reaspiits fl concentrate on the latter
aspect.

Although Hallett L.J. has fully set out the facksyish to highlight some aspects of
the history. What | shall call the first applicatito be granted leave to remain was
made on 9th October 2002, five days after the #&uomelarrived in the United
Kingdom. Receipt of that letter was acknowledged6th December 2002. It was
not until four years later on 30th June 2006 thatdpplication was decided against
the appellant. | regard it as quite scandalousithaok the Secretary of State nearly
four years to deal with that application and ifidd not been for threats to proceed by
judicial review the probability, judging that frothe way this case has been handled,
is that the application would still be lying unaitied in the bowels of the Home
Office.

Meanwhile in August 2004 the policy to allow qugiifg asylum seekers’ families

indefinite leave to remain was extended to those hdd a dependent under 18 who
was in the United Kingdom either on 2nd October@®00 24th October 2003. On

17th December 2004 solicitors acting for the agmeland her aunt applied under the
policy making it plain that the application of 9@®ctober 2002 was still pending.

That letter enclosed a statement from the appetijvitg a detailed account of her

circumstances in Kenya and in this country, endosertified copies of the death

certificates of the appellant’'s parents and provide family tree to explain the

relationship between the appellant and her aubttook 2 Y2 years to decide that
application and the decision letter of 1st May 2@nhow under challenge in these
proceedings for judicial review.

Munby J. was scathing about the Home Office’s ingetance. He said it was:
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56.

57.

“a depressing commentary on the efficiency of ieision-
making processes that it took the Home Office fr@ih
October 2002 until 30th June 2006 to determinecthenant’s
initial application and from 17th December 2004ilubét May
2007 to determine the application which is now unde
challenge. Such delays would be concerning incamgext; in
the case of an orphan child who in October 2002veagyet 15
years old they are simply unacceptable.”

Commenting on the last sentence of the letter biMby 2007 which ended:

“We apologise for the delay and any inconveniermesed to
your client”,

Munby J. observed:

“Inconvenience’ is the word customarily used tesddbe the
consequences for railway passengers whose traihates
whether by minutes or hours; it might be thoughtudterly
inadequate word with which to describe the effent this
orphan of having to wait so unconscionably longdatecision
from the Secretary of State.”

| agree with those criticisms: the state of affaggealed is nothing short of a national
disgrace.

The Secretary of State’s lamentable conduct fomes$o scrutinise his actual decision
making with care. Mr Richard Drabble Q.C. makesuanber of points which have
been dealt with by my Lady, but makes one whicke lall good arguments, has
compelling simplicity. He submits that the Seargtaf State was plainly and simply
wrong to write in his decision letter:

“However there is no evidence to suggest that thame
exceptional circumstances or compassionate groumasder
to justify a departure from policy.”

That is, submits Mr Drabble, and | agree, a tadmiasion that if there were
exceptional circumstances or compassionate grouhdg,could justify a departure
from policy. Can it be said, on any view of these that there wa® evidence to
suggest exceptional circumstances or compassiogratends, with the emphasis
added by me? That admits of only one answer. eltvais on any and on every view
of the facts of this case, an abundance of evideraable of amounting to
exceptional circumstances or compassionate grouridis.reasonable Secretary of
State could say otherwise. It would be perversgetmde that this child’s tale of woe
did not arouse compassion in the heart of anybaitty avfluid ounce of the milk of
human kindness running through his or her veinsearHvhat Munby J. said in
paragraph 2 of his judgment:

“The Secretary of State was entitled to decideeaditi and for
the reasons he gave. Whether, however, the Spct&tate
should now, in the light of all that has happengabceed to
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remove the claimant, as threatened, is, nonethelesstter she
might care to reconsider. In my judgment, thenskt cannot,
and if truth be told, never could, bring herselthin the Policy.

But | cannot help thinking, nonetheless, therecam@mstances
here which might merit a compassionate reconsieratf her

plea to be allowed to remain in this country.”

Again | wholeheartedly agree with the learned judge

58. He was right to recognise, as | do, that the Sapyeif State was entitled to decide
whether or not the circumstances of the appelldii€svere exceptional enough and
whether her plight did justify leave being grantedcompassionate grounds.

59. The issue in this appeal is whether the SecretaBtaie meant what he said when he
wrote “There is no evidence to suggest that theeeeaceptional circumstances or
compassionate grounds”. The fundamental requiréitinerh reasons must be given
for a decision is based on the need for the peedtected by the decision to
understand why the case was decided against hirarorSo what would the appellant
have understood upon receipt of that letter, whaild/any ordinary person think on
reading it, what do | think when | read it? Doemean what it says or do the words
“There is no evidence” amount to “Home Office-sgeakiich upon translation
means, “Of course there is bags of evidence toesiggu have had a horrid time and
| have read every word of it, pondered deeply updrut upon careful consideration
have concluded that the evidence which you haveiged does not amount to
exceptional circumstances or compassionate grdundéhere | respectfully differ
from Hallett and Wilson L.JJ. is that | refuse éad the letter in that way.

60. My reasons are these:

(1) It is an intelligible sentence written in sildanguage and the simple words
should mean what they say. The words say ther® isvidence, not that thetie
evidence but that it does not amount to much.

(2) Moreover, the abysmal conduct of the Home &acy in his or her consideration
of this case does not inspire in me any confidehaéthe decision-maker knew what
was happening in this case.

61. Let me explain. On 10th March 2005 the appellasthcitors threatened to bring
judicial review proceedings for the failure to death the first application. In that
letter they made reference to the second applitatimml commented that the delay of
3 ¥ years in considering the application by an anghl child for leave to remain in
line with her nearest surviving relative was byrtte® prolonged as to be unlawful,
pointing to the adverse consequences the long dedayhaving upon the appellant.
The Home Office response of 30th March 2005 wagsetpest further information
which was furnished on 27th April 2005. The appafls solicitors sent a chasing
letter on 29th June 2005. On 5th July 2005 the él@ffice promised to “treat your
client’s case as a priority”. One is relievedearh that the Home Office have a sense
of humour. But silence followed — inevitably. @mst February 2006 the appellant’s
solicitors called for expedition. On 16th MarchOBOthe appellant tried a change of
tactics and referred the matter to her Member didPaent. His intervention seemed
to have jolted the Home Office into action and assalt they made their decision of
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62.

30th June 2006 refusing the first application. did not deal with the second
application. So the appellant wrote again to henier of Parliament asking him to
take up with the Home Office their failure to dedth the second application. He
must have written to the Immigration and Natioryallirectorate for they responded
to him on 21st August 2006 thanking him for higdebut ‘Mrs A... W... M... and
her family ... who have requested that their casedmsidered under the Family ILR
exercise.”

The applicant waMs not Mrs M... and one begins to wonder whether copfusvas
rife. The letter continued:

“We are aware of Mrs M...’s potential eligibility uad the
terms of this exercise and she need not applyn hat able to
say precisely when we will know whether Mrs M... amer
family qualify but we will reach a decision as sampossible.
If it appears that Mrs M... may be eligible, a FamilyR

guestionnaire will be issued to allow us to fullgnsider the
case.”

Two months passed and on 20th October 2006 thdlappagain asked her Member
of Parliament to press the Home Office for a deadisilt took the Home Office 3 %
months to reply and their reply dated 5th Februa®p7 said this, again with
reference to “the immigration status of Mrs A... W....Mknown to us as Ms A...
W... M..” (my emphasis):

“I apologise for the information we gave you in datter of
21st August as it was not correct. We have rewviewis
M...’s case and have no record of receiving a |dtmm her
representative, applying on her behalf, for leaveetmain here
under the Family ILR exercise. In order to qualifgr
consideration under the exercise Mrs M... must hdsened
asylum before 2nd October 2000 and have depentédten
under the age of 18 years on 23rd October 2003.h&Ve no
record that Mrs M... claimed asylum or has any depahd
children. Therefore she cannot qualify to be cdesd under
the criteria of the ILR exercise.

Mrs M... claims to have arrived in the United Kingdam 4th
October 2002 with the help of an agent. On 9thoBet 2002
she submitted an application as a dependent cdurdy Ms J...
W... N.... Her aunt was found to be ineligible for
consideration under the ILR exercise on 28th Oct@5.
Mrs M...’s application as a dependent relative wdased on
30th June 2006 with a right of appeal. Mrs M... g
exercised this right. ... As matters currently dtémere is no
outstanding action pending on Mrs M...’s case andthe
absence of any compelling compassionate circumssarghe
has no basis of stay in the United Kingdom.”
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63.

64.

65.

Those letters betray such confusion of identity andh a failure to understand the
matters put to them that it makes me despair ttetHome Office really knew what
was happening.

On 12th April 2007 the appellant’s solicitors ag#ineatened judicial review for the
failure of the Home Office to deal with the apptioa for the Family ILR
dispensation in response to the application of D&bember 2004. That was the spur
which prompted the decision being taken on 1st RG7.

My conclusion from that recitation of the sad higts that | cannot be sure that the
Home Office knew which application was before ihowvas making it, or on what
grounds it was being advanced. Because | havenfidence that the Home Office
knew what it was doing from one moment to the nlesgfuse to grant them any
latitude by favourably reading the decision letisrsaying that they did know what
they were doing, that they did have a great deavadence but that the facts thus
revealed did not in the judgment of the Home Offiamount to exceptional
circumstances or compassionate grounds. | prefeedd the letter literally. The
Home Office said it had no evidence. That wasnbfaand simply wrong. Having
taken such an eternity to arrive at a decisionle¢hst the Home Office could do was
demonstrate that it had made some effort to coiteappalling mismanagement of
this case and | am not inclined to be forgiving @hiheir failures. In my judgment
they must go away and do the job properly. If éinswer is as Hallett and Wilson
L.JJ. conclude it will be, well so be it. |, fon®, will be most interested to learn
whether we do have to send this young woman bakletrya.

For my part, however, | would allow the appeal guash the decision of 1st May
2007 and invite the Home Secretary to reconsides thatter fully and
conscientiously.
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