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Lord Justice Elias:

1. The appellant is a citizen of Turkey. She is ofrdsh ethnicity and Alevi
faith. She came to the United Kingdom with herdaml. She is now
separated from him, but has a one-year-old daughiter husband applied for
asylum shortly after arriving in the United Kingdoam2004. The appellant at
that stage elected that her claim for asylum shdelgend upon the outcome
of his application. That was considered and refuaed there were two
appeals, both of which were unsuccessful. ThelEppeyave evidence at his
appeal. It is to be noted that she made no merdfoany personal ill-
treatment which she had suffered when giving thiettemce with respect to his
application.

2. Following the separation from her husband, the Bgpenade an application
for asylum in her own right. She says that she dasgell-founded fear of
persecution if returned to Turkey as a result af paitical opinion arising
from her actual and imputed support for Kurdish asapsm. In the
alternative, she claims humanitarian protection.

3. The Secretary of State rejected her claim and ppeaed to the immigration
judge.
4, The basis of her claim was as follows. She saal she and her family had

lived in the south east of Turkey in a large Kundcommunity. Two of her
paternal uncles had been accused of being involweidh the
Kurdish Separatist Party, the PKK. The two unelese unmarried and lived
in the family home. The family were harassed by plolice because of the
suspicions which the uncles had aroused. Herrsist® years older than
herself, had obtained asylum in Canada, and arewma two cousins lived in
Germany

5. In 1991 the authorities arrested the appellantiseiaand grandfather, and they
were tortured. The family was also threatened ithatcontinued to support
the PKK they would all be killed. The harassmentthg police caused the
family to move on several occasions from villageitiage.

6. In 1997 when the appellant was attending secondalngol (she was then
about 14) she started to support HADEP, the prdistr
People’s Democratic Party. This is regarded agpttiécal wing of the PKK.
She joined the youth committee in Elbistan wheesfgmily lived. She would
distribute leaflets and the HADEP newspaper.
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In 2000 a teacher saw her distributing a party peywsr, and she was taken
before a disciplinary committee. She said thatethiter she became targeted
as a person supporting the separatist movement. or@noccasion police
officers came to the school and she was takenuestipning. The reason was
that her cousins, also at the school, had beemeéetdecause a gun had been
found at their house. She said she was blindébltdandcuffed, interrogated
and savagely beaten about the body. The next ldawsas released but she
was frightened and in real pain.

She said that she continued to support HADEP détaving school. She
helped organise a folk dance in 2003 in conneatitth the Newroz Kurdish
Festival, but the police broke this up and arrestedhumber of people,
including the appellant. She said that she waxlfidided and taken to a cold
dark cell. She was interrogated and accused ofghavolved with the PKK.
She alleged that she had been beaten, and on 2hM@03, two days after
the detention began, she was raped. The polidehel that if she mentioned
what had happened they would kill her. She wagyefiprinted and
photographed. She was taken to a doctor, and eggpdeefore the public
prosecutor on accusations that she had been mpkopgganda for the PKK.
She was released and went home. She was in aoftab®ck. The stigma
attached to the rape in Turkey would be profoundl smshe did not even tell
her mother.

It was arranged that she should marry her cousenson of her paternal aunt.
Her husband was the only person she told aboutaipe. He was an active
supporter of DEHAP (the successor party to HADERJ was arrested for
distributing leaflets. She went to enquire at g@tion as to her husband’s
whereabouts and was pushed to the ground. Heeleamsed on the same day
and ordered to report to the police on a weeklysbasle failed to report and
so the police ransacked their house. She andusixahd then fled, initially to
Istanbul, and then on to the United Kingdom, whieee made his asylum
application.

His application was refused, as was a further dpp&de AIT, however,
concluded that there had been an error of law dmdetwas a further
reconsideration of the case, but that was alsoazessful. The appellant says
that in the course of the evidence in connectiorth wher husband’s
application, she was told by his solicitors that slid not need to concentrate
on what had happened to her personally in Turkayaddition, she could not
mention the rape incident because of the embaregsmFor these reasons
she had made no mention at all of the two incidemtdanuary 2000 and
March 2003.

She submitted that if now returned to Turkey sheldide at real risk. She
would have to register with the local Muktahar, &ed previous arrests would
become apparent. She had been told by her matia¢rttie police were
watching their house and were still seeking to fied.
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The immigration judge accepted some of this eviddng by no means all of
it. In particular, he accepted that she had unetes were active in the PKK
and that there had been harassment by the auéisooitithe family because of
their pro-Kurdish sympathies. He also acceptedttimappellant herself had
pro-Kurdish sympathies, and had been involved iratwie described as “a
low level” of activity with HADEP, attending meetis and distributing
newspapers and so forth. He also accepted thahathdeen disciplined at
school for bringing political material there. Heuhd it plausible that she
would have been taken in for questioning in Jan@&30 as she had alleged.
He said he did not doubt that she would have besatetd roughly, but he did
not think the authorities would have kept any rdaairthe appellant as a result
of this overnight detention. He noted that thestosi had been released and
an aunt fined for keeping an unregistered gun.

As to the second alleged detention in March 2068, immigration judge
accepted that she may well have been questionadt &lo uncles’ activities
following the Newroz celebrations but he consideifeat the allegations that
she had been raped, fingerprinted, photographedakmh before the public
prosecutor were untrue. These details had beericéédd in order to
strengthen her claim. She was just one of a lawgeber of people who had
been detained on that day and there was no readmaiiéve that she had been
particularly picked out or targeted.

More specifically, the immigration judge considertbat there was no good
reason why she would not have revealed these matbether husband’s
solicitors if they had been true. As | have s#igre was no mention at that
stage of these incidents at all. All the appellzand said at that time was that
she sympathised with HADEP and “was never activesatiyapart from
attending demonstrations such as May Day, Newrod, World Women'’s
Day”.

The immigration judge summarised his conclusionth wespect to the two
incidents in this way:

“45. | find that she had not mentioned the two
occasions on which she claimed she had been
detained, and which | accept to have been the case,
because they were of little value and assistance to
the claim of her husband and herself. She had
merely been held for questioning about other
members of the family, and then released.

46. If all the incidents that she claimed to have
occurred had been true then | do not accept tleat sh
would have failed to have revealed this to her
husband’s solicitors. Even if she had not wished t
mention the rape on account of the stigma attached
to it, it would have been relevant for her to have
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referred to beatings and ill-treatment and of hgvin
been fingerprinted, photographed and taken before
the public prosecutor. She had failed to do soland
find that that was due to the fact that these event
never took place.”

In short, she had not herself perceived these emt¢gdas being of any real
importance nor to be causally relevant to her neégoleaving Turkey.

He then added that he did not believe that thecpaliere still looking for her,
or had asked about her whereabouts. It might besthey were still watching
the family home because they would have an intémds¢r two uncles and the
family were known to be pro-Kurdish.

The judge accepted that the appellant would be tiguesl if she were
returned to Turkey because she had left withouassport. The judge then
referred to and considered the two decisions ofiAfe namely _IK (Turkey
[2004] UKIAT 00312 and_A (Turkey[2003] UKIAT 00034, both country
guidance cases, which set down certain principlebet taken into account
when considering applications for asylum from Tyrke

Paragraph 46 of Asets out a number of factors which were descriged
potential risk factors for somebody returning torkiey. It was emphasised
that it was not intended to be a ‘check list’ ahdttall the factors should be
considered in the round in the context of the exgspolitical and human
rights context. The relevant factors identifiedthat paragraph which might
give rise to potential suspicion in the minds & #uthorities are as follows:

"46. The following are the factors which
inexhaustively we consider to be material in giving
rise to potential suspicion in the minds of the
authorities concerning a particular claimant.

a) The level if any of the appellant's known or

suspected involvement with a  separatist

organisation. Together with this must be assessed
the basis upon which it is contended that the
authorities knew of or might suspect such

involvement.

b) Whether the appellant has ever been arrested or
detained and if so in what circumstances. In this
context it may be relevant to note how long ago
such arrests or detentions took place, if it isdhse

that there appears to be no causal connection



between them and the claimant's departure from
Turkey, but otherwise it may be a factor of no
particular significance.

c) Whether the circumstances of the appellant's pas
arrest(s) and detention(s) (if any) indicate thwe t
authorities did in fact view him or her as a
suspected separatist.

d) Whether the appellant was charged or placed on
reporting conditions or now faces charges.

e) The degree of ill-treatment to which the appella
was subjected in the past.

f) Whether the appellant has family connections
with a separatist organisation such as KADEK or
HADEP or DEHAP.

g0 How long a period elapsed between the
appellant's last arrest and detention and his or he
departure from Turkey. In this regard it may of
course be relevant to consider the evidence if any
concerning what the appellant was in fact doing
between the time of the last arrest and detentioh a
departure from Turkey. It is a factor that is only
likely to be of any particular relevance if thesea
reasonably lengthy period between the two events
without any ongoing problems being experienced
on the part of the appellant from the authorities.

h) Whether in the period after the appellant's last
arrest there is any evidence that he or she was kep
under surveillance or monitored by the authorities.

i) Kurdish ethnicity.
j) Alevi faith.
k) Lack of a current up-to-date Turkish passport.

[) Whether there is any evidence that the authesriti
have been pursuing or otherwise expressing an
interest in the appellant since he or she left &yrk

m) Whether the appellant became an informer or
was asked to become one.

n) Actual perceived political activities abroad in
connection with a separatist organisation.

0) If the returnee is a military draft evader thesié
be some logical impact on his profile to those
assessing him on his immediate return. Following
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Sepet of course this alone is not a basis for a
refugee or human rights claim.”

In IK the IAT considered what records would be availabléhe authorities of
someone returning to Turkey. The tribunal hearttresive evidence about
this. They were told of a GPTS computer systenTurkey. The tribunal
concluded that there would not be evidence of dietes on that system unless
they resulted in some form of court interventiomformation on the GPTS
system would, however, be widely available.

The tribunal also identified other information syss. There would be border
control information dealing with those who ented left Turkey legally.
There were also what were termed NUFUS recordsglwhre of two main
types. NUFUS Kufsdani is the national identityd;aaind there is a separate
register called NUFUS Kyit, which would contain anfnation about such
matters as someone’s age, residence, marriagd), geatnts and children’s
details and religious status. The tribunal noteat if a person of material
adverse interest to the authorities disappeared fight and did not register
his residence elsewhere then a marker would bempuhe NUFUS file and
that would alert the authorities if he were to gdpk a new NUFUS card.

The tribunal also noted that there were certagonds kept by some of the
security organisations, which they referred to a&BTrecords. That
information will be to some extent shared, but Wwél at its greatest in the area
where someone lives, particularly so if they limean area of conflict, as in the
south and east of Turkey. Accordingly, the tridumazed that:

“We consider that the starting point in any inquiry
into risk on return should normally begin not with
the airport on return, but with whether the claitnan
will be at any real risk of persecution or a breath
Article 3 in his home area as a consequence of his
material history there.”

It was contended on behalf of the appellant thatfsh into almost every risk
category identified in the Aase. The immigration judge rejected that. He
said she would, if returned, be found to be of Kshidethnicity, Alevi faith
and without a passport. She would also potentlaydentified as a member
of a family of pro-Kurdish activitists. He did ndtowever, believe that there
would be any record of her on the GBTS system lmgafollowing 1K she
had been detained but not arrested. The judgeptetbenowever, that if she
returned as a failed asylum seeker then she waklibject to some scrutiny
and it was quite plausible that the police wouldreect her name with her
relations who were known to be pro-Kurdish.
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The appellant had contended that she could notatdointernally. The
immigration judge observed there was no reason s¥teywould need to do
that. She had a family to whom she could retunad, so she could safely go
back to her own home. She was in touch with hetherpand had a sister and
brother still living in Elbistan.

Finally, the judge also considered it material thia@ had not made her claim
until three years after her arrival in this countryhis plainly affected her
credibility.

The appellant appealed against that decision. apipeal was rejected by the
Senior Immigration Judge, but Dobbs J ordered r&denation. The matter
was therefore reconsidered by Senior ImmigratiodigduJordan, who by a
decision dated 2 June 2008 concluded that therenwasrror of law in the

immigration judge’s analysis and accordingly thpesd failed.

The appeal to the Court of Appeal was initiallynied down on paper by
Richards LJ, but was allowed to go to a full heguafter oral consideration by
Ward LJ.

The grounds of appeal

27.

28.

29.

30.

There are six principal issues that are now beithgaaced. They are all
directed to the question of whether the immigrajiaige had properly carried
out the necessary assessment of the risk of péizedtithe appellant were
now to be returned to Turkey. The essence of fdpea is that he did not
carry out the important fact sensitive analysisthe context of the Ikcase,
which the case required. There was no carefulcamdidered assessment of
the risk factors identified in A

The skeleton identified six separate strands ® dhgument, which for
convenience | will consider separately, althougdythre closely interrelated.

First, it is said that given the overwhelming amsifive findings with respect
to the appellant’s account of her treatment in €yrkt was not possible for
the immigration judge to conclude that she woultbeat risk of persecution
if returned. She had been subject to beating erfitht incident, and, given
the pro-Kurdish stance of the family, which the irgration judge accepted,
together with her Kurdish background and Alevi Haitt was simply not
possible to discount the very real possibility tlsatmething similar would
happen again.

The fundamental difficulty, in my view, with thisismission is that it assumes
that the immigration judge accepted that the app&fi account of the
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beatings she received during her first detentios accurate and reliable. 1 do
not accept that the judge did so. It is true tieasaid that she may have been
subject to some rough treatment but it is alsoeqolidin from his decision that
he did not think that this was a matter of any gsegnificance, and indeed
neither apparently did she since it was not somgtkhe mentioned herself
when her husband’s application for asylum was b@umgued. On any fair
reading of the judgment, in my view, the immigratiodge was rejecting her
account of the first incident. Like the secondideat, it was exaggerated.
Any rough treatment fell well below the standard fersecution or breach of
Article 3 of the Convention.

A second and related ground is that it is saidl e immigration judge ought
to have determined whether or not there would becard of the appellant’s
activities in her home area. Reference was madeth® case of

SD (Turkey) v SSHO2007] EWCA Civ 1514 in which the Court of Appeal
had held that the fact that information was notated on the GBTS system
did not mean that relevant information was not lawde to the authorities.

| do not accept that the judge fell into that ettere. He recognised that there
was a risk that her activities in her home areald/twe known. They would
be readily discoverable if enquiries were madehef authorities there and it
was realistic to believe that such inquiries wobé&@made. In my judgment
that analysis is entirely consistent with the apptoin_IK The judge did not
assume that nothing would be known about this #umebecause of the lack
of information on the GBTS system. He thought thmbrmation would
become available, but he did not accept even tdater standard of proof
that this would lead to the appellant’s arrestiréatment or persecution.

The third ground is this. It is said that the ingnation judge focused on risk
at the airport, but did not adequately addresgytlestion of risk in the home
area, yet IKtells us that that is where the focus of attenkiaa to be.

| do not accept that at all. The whole analysighefimmigration judge, in my

view, was focused upon whether this appellant wdaddat risk if returned

home, particularly in view of her connections wi#mily members who were

known to be strong supporters of Kurdish independerThe judge concluded
that she would not. Her mother and siblings wdrerd and there was
insufficient in her background to create a wellfidad fear that she would be
at risk if returned there.

Then it is submitted that the judge did not analyerisk factors as set out in
A (Turkey) and_IK It is said that the immigration judge considetiedt the
only factors relevant were that she was Kurdisild Afevi, and without a
passport, and connected with a pro-Kurdish fami#t Collins, her counsel,
submits that there were other highly material fexteuch as her known
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sympathies for HADEP, that she had been detainddllaimeated and that she
had been targeted.

In my judgment, the immigration judge concludedttshe had not been
targeted and had not been ill-treated in any wayotely amounting to
persecution in the past. Nor did he think thateheould be any record of her
two detentions. He recognised that she was whatetraed a low level
sympathiser of HADEP but plainly did not considbatt this should carry
much weight.

The fifth ground is that there was a failure toggsufficient weight to the risk
emanating from the fact that members of the extndenily had a high

political profile in the Kurdish separatist caus€he judge was plainly fully

alive to that link but he did not think that thiactor, even when combined
with other factors, created a well-founded feap@fsecution.

A final ground is that the immigration judge didtrassess risk on the basis of
objective evidence at the date of the hearing. réderred to the fact that he
was provided with a 2007 country report on Turkbyi thereafter barely
referred to it. Mr Collins submits that he shoblave done so. True it was
that no emphasis was placed on this by the appsllegpresentative, but it
was incumbent on the immigration judge to have neétga it. This was
particularly so given that the situation in the Sodtast of Turkey had
deteriorated since the case of IK

Mr Waite, counsel for the Secretary of State, ends that it is not in fact
clear that matters have deteriorated in the waygestgd. The situation has
always been difficult in Turkey, and the judge mguiged in terms that the
background evidence showed that torture in Turkag still widespread and
that there were systematic and severe beatingsragadand sexual assaults
were used as weapons against individuals considereel adverse to the state.

| agree that this is the essential background iméaion which the immigration
judge needed to identify. He did not reject thpadlant's evidence because it
was not plausible that incidents of the kind she &léeged could not occur, or
that it was fanciful to believe that they could vcc He did so because on the
evidence, and in the light of her own personaldnsthe did not find her
account credible.

Conclusions

41].

Like the previous judges who have considered thagten in any detail, |1 do
not think there is any error of law demonstratedthe analysis by the
immigration judge in this case. There was plaialyproper basis for the
relevant findings of fact which he made. He codellithat there had been no
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past persecution, notwithstanding the connectionhef appellant with pro-

Kurdish family members. He did accept that theedlppt would have been
detained and may on one occasion have been tneatghly. That is far from

accepting that she had in the past been persecutedin my judgment his

decision makes it plain that in his view she hat nide recognised that her
connections with her pro-Kurdish family may well discovered on her return
to Turkey, particularly since she was returning hatit her passport.

Notwithstanding that, he was satisfied that theas wo well-founded fear of
persecution on return. The issue of relocation ribtl arise because, in his
view, she could live safely in her own home ardder mother and some
siblings were able to do just that. All these weegfectly cogent conclusions
based on a careful analysis of the evidence.

In my judgment there is no error of law and theegbpis dismissed.

Lord Justice Maurice Kay:

43.

44,

| agree. One of Mr Collins’ principal submissiorss that the appellant’s
account of the first detention in 2000 was entiggtgepted by the immigration
judge. | am satisfied that that is not so. In witness statement that was
before the immigration judge dealing with that demt, the appellant
described being “beaten severely all over my body8he made further
references to beating and to “this treatment lgstom a very long time”. She
said that after her release she had bruises alllmrebody. The finding of the
immigration judge in relation to that is limited tfoe words “treated roughly”.
In my judgment it is quite clear that the immigoattijudge was rejecting the
more serious parts of that account. But when lieesded the matter in detail
in paragraphs 44 and 45 of his determination, dlésr that he was rejecting
not only the graphic detail of the second detenbahalso the more serious
aspects of the description of the first detentioffhat is plain from his
reference in paragraph 45 to the “two occasion&rathich he went on to say
that:

“...they were of little value and assistance ... She
had merely been held for questioning about other
members of the family, and then released.”

It follows that the immigration judge found two segte detentions some three
years apart. On the first there was a degree afgh treatment” but it fell
significantly short of persecution and Article 3-treatment. On both
occasions, having been detained overnight, the llappevas released the
following day following questioning about activisief other members of the
family. On the basis of those permissible findirgsfact, the immigration



judge was entitled to conclude that along with rib&t of the material before
him he did not find that a well-founded fear of gegution. | do not consider

that he fell into legal error in that regard foesle reasons and for the other
reasons given by Elias LJ.

45. | too would dismiss the appeal.

Lord Justice Mummery:

46. | agree with both judgments.

Order: Appeal dismissed



