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My Lords,



1. The appellants (Mr Yogathas and Mr Thanggrase young Tamils from Sri
Lanka. Both have applied for asylum in this counBgth challenge decisions by the
Home Secretary which, if implemented, would leadheir removal to Germany in
order that their claims for asylum may be resoltteete. They resist such removal
because they contend that their claims would notabefully and favourably
considered in Germany as they would here. Whilethihgst of their respective cases
is thus similar, the legal basis is different besmafor reasons of timing) they are
subject to different statutory regimes in this doyn

2. In Mr Yogathas' case the crucial questiowhether the Home Secretary acted
lawfully in certifying, as he did, under sectior2J€) of the Asylum and Immigration
Act 1996 that the government of Germany would motdsMr Yogathas to Sri Lanka
otherwise than in accordance with the 1951 Generasr€htion Relating to the Status
of Refugees as amended by the 1967 Protocol t€tmeention. In Mr Thangarasa's
case the crucial question is whether the Home &egracted lawfully in certifying as
manifestly unfounded, as he did under section T&)2df the Immigration and
Asylum Act 1999, Mr Thangarasa's allegation thatttome Secretary, in making his
removal decision, had acted in violation of Mr Tharasa's human rights. These
challenges to the Home Secretary's certificatese wejected at first instance by
Richards J and Collins J respectively, and alsthbyCourt of Appeal (Chadwick and
Laws LJJ and Sir Anthony Evans), in a judgmenthim tiwvo conjoined appeals given
by Laws LJ.

3. Since the facts giving rise to these appeats the relevant legislation, are
summarised in the opinions of my noble and leafmedds Lord Hope of Craighead
and Lord Scott of Foscote, whose summaries | grdyeddopt and need not repeat, |
can go straight to the issues in the two appedigshwmust be considered separately.

Mr Yogathas

4. This appellant contends that if he is rendot@ Germany his application for
asylum will be prejudiced, as compared with itatmeent in the United Kingdom, for
four main reasons:

(1) The German courts and authorities, unlike eénasthe UK and most other
countries, do not recognise as a refugee one whwistim of persecution by
non-state agents which the state is powerlessdweept. Thus the victim of
LTTE persecution in the north of Sri Lanka, whdre government's writ does
not run, is not regarded in Germany as a refugee.

(2) The German courts and authorities apply a rstiiegent test than those
in the UK when considering (if they do) whethersitreasonable to return an
applicant for asylum to a part of his home coumttyer than that in which he
is liable to suffer persecution.

(3) Applicants for asylum, whether successful ot, enjoy less ample rights
in Germany than in the UK.

(4) German courts and authorities, unlike thosethe UK, will pay no
attention to the ill-treatment meted out by policticers in Colombo to
Tamils who are returned there.



5. The House had occasion to consider the 6fsthese contentions iR v
Secretary of State for the Home Department Ex pad&n; R v Secretary of State for
the Home Department Ex parte Aitsegye001] 2 AC 477 and found that a
difference of interpretation existed. Since theoeld in principle be only one true
interpretation of the Geneva Convention (page 54i6ke the true interpretation was
that upheld by the House ikdan v Secretary of State for the Home Department
[1999] 1 AC 293 (page 519F), since the true ineigdron was not that accepted in
Germany and France (page 508G), and since it weepted that this difference of
interpretation would probably lead to the returntlod applicants to countries where
they might face torture and death (page 512G), Hbeise upheld the Court of
Appeal's decision quashing the Home Secretarytdicates under section 2(2)(c) of
the 1996 Act. Although a question was raised wirethere might be alternative
forms of protection available to protect the apgiits in Germany and France, and
this question was not ruled to be irrelevant, iswat discussed or resolved (pages
512G, 514H, 520F). In the present case this aspastfully considered, both by the
judge (particularly in paragraphs 14-19 of his juggnt) and by the Court of Appeal
(particularly in paragraphs 20-24). The conclusieached was that even if, because
of the different interpretation of the conventianGermany, the appellant would not
be granted asylum under article 16a of the Basw had section 51 of the Aliens
Act, he would be protected under section 53(6hefAliens Act.

6. The appellant's second contention relatesviat has been called, not very
happily, "internal flight". | agree with Lord Hopand Lord Scott that "internal
relocation” is a better expression because it feswstention on the real question,
which is whether a person liable to persecutioone part of the country would be
adequately protected by the state if relocatedniotheer part to which he would in
practice be returned. The judge concluded on tideaee that the German authorities
would consider this aspect (paragraphs 30-36 ofudgment) and that while there
were differences between the tests applied in Geynaad the UK, the German test
being more stringent than the British (paragrapfi)bGhe differences were not so
great as to compel the conclusion that removahefdppellant to Germany would
give rise to a real risk that he would be sent bacRri Lanka or elsewhere otherwise
than in accordance with the convention (paragraph Bhe Court of Appeal agreed
with this conclusion (paragraphs 51-55).

7. The appellant's third contention was noepted by the judge (paragraph 17) or
the Court of Appeal (paragraphs 20-21): the thofishe convention was to protect an
applicant against the risk of return to a placeatential persecution, not to protect all
his other economic, social and civil rights.

8. The appellant's fourth contention was rej@dty the judge (paragraphs 21-23)
and the Court of Appeal (paragraphs 25-29) on tbargl that the evidence showed a
general similarity of approach by the authoritie®oth countries.

9. Nothing in the careful and detailed judgmseat the judge and the Court of
Appeal throws doubt on the fundamental principleremated by the House iR v
Secretary of State for the Home Department, ExgdBycay{1987] AC 514 at 531F:

"The most fundamental of all human rights is thdividual's right to life and
when an administrative decision under challenggaid to be one which may



put the applicant's life at risk, the basis of deeision must surely call for the
most anxious scrutiny.”

The same is true of a decision which may exposapipicant to the risk of torture or
serious ill-treatment. But the judge and the Cofihppeal were in my opinion right
to give weight, consistently with that fundamentainciple, to two important
considerations. The first is that the Home Secyetad the courts should not readily
infer that a friendly sovereign state which is pdd the Geneva Convention will not
perform the obligations it has solemnly undertak&his consideration does not
absolve the Home Secretary from his duty to inftimself of the facts and monitor
the decisions made by a third country in orderatitss§/ himself that the third country
will not send the applicant to another country othge than in accordance with the
convention. Sometimes, as notablyAdan and Aitseguei2001] 2 AC 477, he will
be unable properly to satisfy himself. But the hamabjective of the convention is to
establish an orderly and internationally-agreedimeg for handling asylum
applications and that objective is liable to beed#fd if anything other than
significant differences between the law and practitdifferent countries are allowed
to prevent the return of an applicant to the menstate in which asylum was, or
could have been, first claimed. The second corsiier is that the convention is
directed to a very important but very simple andyvgractical end, preventing the
return of applicants to places where they will @ynsuffer persecution. Legal niceties
and refinements should not be allowed to obsttuat purpose. It can never, save in
extreme circumstances, be appropriate to compasgpplicant's living conditions in
different countries if, in each of them, he will bafe from persecution or the risk of
it.

10. Despite the sustained argument of Mr Gl @ behalf of this appellant, | am
not persuaded that the judge or the Court of Appegal in their legal reasoning or in
their assessment of the evidence before them. Reset reasons | shared the
conclusion, announced at the end of the hearirag thiis appeal should be dismissed.

Mr Thangarasa

11. In challenging the Home Secretary's cedié given under section 72(2)(a) of
the 1999 Act, this appellant faces certain iniiedblems, two factual and two legal.
The first factual problem is that after leaving therth of Sri Lanka the appellant
spent about a year in Colombo, which weakens hisncihat he will be subject to ill-
treatment if returned to Colombo. The second ig tie& was granted asylum in
Germany in 1992, and lived in that country as ageé for some seven years, which
weakens his contention that his claim to asylunh mat be properly considered by the
German authorities. The first legal problem is tRatliament has enacted, in section
11(1)(b) of the 1999 Act, a statutory presumptibatta member state (such as
Germany) is to be regarded as a place from whiclihenot be sent to Sri Lanka
otherwise than in accordance with the Geneva CdiorenThus the argument which
succeeded idan and Aitseguej2001] 2 AC 477 is effectively blocked. But this
does not deprive the subject or proposed subjegtremoval order of all redress. The
possibility of a challenge on human rights groursdpreserved by section 65 of the
1999 Act, as was no doubt necessary if that Act teade compatible with the
obligations of the United Kingdom under the Eurap€anvention on Human Rights.
The breach of human rights must, in this casetedtathe return (or the decision to



return) the appellant to Germany. Since it is nggested that the appellant will be at
risk of ill-treatment in Germany, he must in praetishow that there are substantial
grounds for believing that if he is sent back tar@any there is a real risk that he will

be sent back to Sri Lanka in circumstances givieg to a real risk of a breach of

article 3 of the European Convention.

12. At this point the appellant confronts hescend and most formidable legal
problem: the permissibility, under the European ¥&mrion, of removing from the
United Kingdom to Germany a Tamil asylum applicegeking to resist return to Sri
Lanka was the very issue in the European Court wih&h Rights inTl v United
Kingdom[2000] INLR 211, and it was decided against thpliapnt. The proposed
removal was governed by the 1996 and not the 19&9 At the issue before the
court was essentially the same as in the preseet dde complaints of the applicant,
summarised in the judgment of the court at pagds22®, are similar to those of this
appellant. He complained that, because of the va&en in Germany of acts by non-
state agents, there was a gap in the protectioitabl&ato him in Germany, which
could lead to a real risk of ill-treatment if he eaeturned to Sri Lanka. The court
received a number of reports and also received msions by the applicant, the
governments of the United Kingdom and Germany dred Wnited Nations High
Commissioner for Refugees. In the result, the cdaottbted whether the applicant's
claim to asylum in Germany would be granted andbtiedi whether his claim under
section 53(4) of the Aliens Act would be succesgphdge 230). But it concluded
overall that the gap in the protection availabléh® applicant was more apparent than
real (page 230) and concluded, having regard tgothetical application of section
53(6), that no real risk had been established @&atmany would expel the applicant
to Sri Lanka in breach of article 3 (page 231). Geeman government accepted that
if all else failed the applicant could apply to teeropean Court, and the government
would scrupulously comply with any request by tbatirt to suspend execution of a
deportation order (page 227).

13. The European Court's decisio Inwas available to the Home Secretary when
he decided to direct the removal of the appellart @when he gave his certificate
under section 72(2)(a). Unless there were grouhdsitistance for distinguishing that
authority it justified his decision. Neither thedge nor the Court of Appeal found
such grounds to distinguish it, and Mr Gill has persuaded me that they were
wrong.

14. Before certifying as "manifestly unfoundeati allegation that a person has
acted in breach of the human rights of a proposgubidee the Home Secretary must
carefully consider the allegation, the grounds dncl it is made and any material
relied on to support it. But his consideration does involve a full-blown merits
review. It is a screening process to decide whetherdeportee should be sent to
another country for a full review to be carried there or whether there appear to be
human rights arguments which merit full considematin this country before any
removal order is implemented. No matter what thieiwe of material submitted or
the sophistication of the argument deployed to eupfhe allegation, the Home
Secretary is entitled to certify if, after reviewirthis material, he is reasonably and
conscientiously satisfied that the allegation nolesarly fail.



15. For these reasons | shared the concluaimmunced at the end of the hearing,
that this appeal also should be dismissed.

16. In both appeals | am in general agreeméhttive reasons given by Lord Hope,
Lord Hutton and Lord Scott, but | share the resgomaexpressed by Lord Hutton in
paragraph 75 of his opinion.

LORD HOPE OF CRAIGHEAD
My Lords,

17. The appellants are both Tamil asylum seekem Sri Lanka. The first country
in the European Union which they entered was Geymahere they both applied for
asylum. The treatment which their cases receivéalig in Germany was different
as they entered that country in different yearse Vbhars when they arrived in the
United Kingdom and sought asylum here are alscemfft, with the result that the
legislation under which their cases have been deiditt is not the same. Although
there is some common ground between them, it i®itapt to keep in mind these
differences. My noble and learned friend Lord SobtFoscote has set out the facts,
and | gratefully adopt his account of them. Forveamence | wish to add only this
brief summary.

18. Yogathas entered Germany in March 1999. diglication for asylum was
refused and an appeal against that decision wascoessful. In November 1999 he
came to the United Kingdom, where he again appieedasylum. The legislation
which relates to his case is to be found in secaf the Asylum and Immigration
Act 1996 ("the 1996 Act"). This section, which hremv been repealed, dealt with the
removal of an asylum seeker to a safe third courthat could be done where the
Secretary of State certified that in his opinioe tiiree conditions mentioned in
section 2(2) were fulfilled: non-nationality, safeand nonrefoulement The non-
refoulementcondition in section 2(2)(c) was designed to niketUnited Kingdom's
convention obligations under article 33 of the Gamtion relating to the Status of
Refugees of 28 July 1951 ("the Geneva Conventi@s)amended by the New York
Protocol of 31 January 1967. It required him totifethat the government of the
third country or territory would not send the appht to another country or territory
otherwise than in accordance with the Conventiarie B45 of the Immigration Rules
1994 (HC 395) provides that , in a case where #we®ary of State is satisfied that
the conditions set out in section 2(2) are fuldlliée will normally refuse the asylum
application and issue a certificate under secti¢h) Df the 1996 Act without
substantive consideration of the applicant's clanrefugee status. That is what
happened in Yogathas's case. On 20 July 2000 tbetSey of State informed him
that Germany had accepted responsibility for hisecainder the Convention
determining the State responsible for examining lippons for Asylum lodged in
one of the Member States of the European Comman(ti®97) (Cm 3806) (‘the
Dublin Convention™), which was entered into on L8 1990 and came into force on
1 September 1997. He also certified under sect{@y @ the 1996 Act that in his
opinion the conditions set out in section 2(2) weitélled in his case. The question is
whether, having regard to the condition about refoulementthe Secretary of State
was entitled to issue that certificate.



19. Thangarasa entered Germany in 1992. Hikcapipn for asylum was granted
on appeal, but in 1999 it was decided that as bhé&ldee returned to Colombo he was
no longer to be regarded as a refugee. He arrivéftei United Kingdom in November
2000. The legislation that applies to his caseibd found in the Immigration and
Asylum Act 1999 ("the 1999 Act"), the relevant gaof which came into force on 2
October 2000. Section 11(1) of that Act prevenesrgmoval of an asylum seeker to
another Member State under the Dublin Conventiomfibeing challenged on the
basis that the other Member State does not meetetiigrements of the Geneva
Convention. Section 11(2) provides a person mayrdmeoved from the United
Kingdom without a substantive consideration of ¢l&em for asylum if the Secretary
of State certifies that a Member State of the ElY &ecepted that, under standing
arrangements, it is the responsible State in prlatdo the claimant's claim. The
standing arrangements to which this subsectiomgafiee currently those set out in the
Dublin Convention. A right of appeal against theci®eary of State's certificate is
provided by section 71 on the ground that the dondd applicable to it were not
satisfied when it was issued. That right of apjee not been invoked in this case. It
cannot be exercised while the person is in thiswtgusection 72(2)(b). In any event
the conditions are of such a nature that caseshwaking to appeal on this ground are
likely to be very rare. More important is the righftappeal to an adjudicator under
section 65 on the ground that the decision asdaliimant's entitlement to remain in
the United Kingdom was taken in breach of his humgints. But this right of appeal
is excluded if the Secretary of State certifiesarngkection 72(2)(a) that the allegation
that a person has acted in breach of the claim@ntsan rights is manifestly
unfounded. The Secretary of State has so certifiethis case. The question is
whether, having regard to article 3 of the ECHR, vii#s entitled to issue that
certificate.

20. It can be seen from this summary that #réficates which are under challenge
in each case are different. In Yogathas's casddbesion which is under challenge is
the decision to remove him under the Dublin Coneento Germany. The question to
which the Secretary of State had to address hid mihis case was whether Germany
could properly be regarded as a safe third coumryhangarasa's case two decisions
were taken. The first was the decision to remowe tmder the Dublin Convention to
Germany. But the effect of section 11(1) of the A @&t is that this decision cannot
be challenged on Geneva Convention grounds, squéstion whether Germany can
properly be regarded as a safe third country doésamse. The second decision was
that the allegation that the decision to remove tonGermany was in breach of his
human rights grounds was manifestly unfoundeds the second decision, relating to
issue of human rights, which is under challenglisncase.

Background

21. It may help to set the scene for an exatinaf the application of our own
domestic legislation to these two cases if | wereutline the various international
instruments which provide the background to these®nents.

22. The Geneva Convention, which is sometinaesl (perhaps more accurately)
referred to as "the Refugee Convention”, was adbjpteecognition of the profound
social and humanitarian nature of the problem tifgees resulting from the Second
World War. Its aim was to provide effective measute deal with the problem of



refugees as defined by article 1A(2), to prevenbetoming a cause of tension
between States and to assure refugees the widesibjoexercise of the fundamental
rights and freedoms affirmed by the Universal Detlan of Human Rights of 1948.
But there were some significant gaps. It did ngtdawn any rules as to which State
ought to provide protection, nor did it attemptstt out the procedures to be adopted
by the Contracting States for granting and withdnawefugee status. It appears to
have been assumed that most refugees would bectgdt® neighbouring countries
in the same region.

23. But the Geneva Convention did contain aiibon against the expulsion or
return (‘fefoulemer) of a refugee. This is now firmly established @se of the
fundamental principles of international refugee asglum law. Article 33 states:

"(1) No Contracting State shall expel or retumefQuler) a refugee in any
manner whatsoever to the frontiers of territoridsere his life or freedom
would be threatened on account of his race, relignationality, membership
of a particular social group or political opinion.

(2) The benefit of the present provision may natwéver, be claimed by a
refugee whom there are reasonable grounds fordiegaas a danger to the
security of the country in which he is, or who, im@vbeen convicted by a
final judgment of a particularly serious crime, sttutes a danger to the
community of that country."

24. Among the rights and freedoms declaredhieyEuropean Convention for the
Protection of Human Rights and Fundamental Freedtims ECHR") are the right to
life declared by article 2, the right not to be jsgbed to torture or to inhuman or
degrading treatment or punishment declared bylar8cand the right to liberty and
security of the person declared by article 5. Ak Member States in the European
Union are signatories to the ECHR. They are obligpgdarticle 1 to secure to
everyone within their jurisdiction the rights améddoms which it defines. It follows
that every person seeking asylum in any of the Manstates of the European Union
is entitled to the protection of the ECHR. He isiteed to an effective remedy before
a national authority if any of his rights and freets as set forth in it are violated:
article 13.

25. If an effective remedy is not afforded ke tasylum seeker in the domestic
courts, he has the right of individual petitionthe European Court of Human Rights.
What this may involve is illustrated bByilvarajah v United Kingdonj1991] EHRR
248. The European Court observed in that case86ppara 102 that the Contracting
States had the right, as a matter of well-estaddishternational law and subject to
their treaty obligations including article 3 of tBE€HR, to control the entry, residence
and expulsion of aliens, and that the right totpral asylum was not contained in the
Convention or its Protocols. On the other handyas noted in the same case in para
103, the expulsion of an asylum seeker by a CadimigaState may give rise to an
iIssue under article 3 where substantial groundsfase/n for believing that the person
concerned faces a real risk of being subjectedtimre or degrading treatment or
punishment in the country to which he is returr@dering v United Kingdor{iL989)
11 EHRR 439, 467-468, para 88ruz Varas v Swedef1992) 14 EHRR 1, 33-34,
paras 69-70.



26. By the end of the 1980s the Member StatélseoEuropean Union were faced
with a rising number of applications for asylum.eThurden of dealing with these
applications, many of which turned out after exaation to be unfounded, was
causing increasing concern to the national auibsrifmong other problems was the
fact that the large number of applications whichrevenfounded was delaying the
recognition of refugees who were in genuine needpraitection. In the United
Kingdom applications for asylum, which had beeth® low hundreds annually in the
early 1970s, were already in the low thousands ahniy the 1980s and were
increasing year by year. The whole issue was asorbing increasingly politically
sensitive, and various ad hoc arrangements werereghtinto with a view to
increasing co-operation between the governmentsthef Member States in
immigration and asylum law: see Elspeth Guilldwards an European asylum law:
developments in the European Commufiif93] Imm and Nat L & P 88.

27. The creation of an internal market in whpsople could move freely within
between member states created a further probletedIto a concern that asylum
seekers might seek to abuse the system by lodgiplications for asylum in two or
more member states. The Dublin Convention soughéddress this problem by
establishing a framework to ensure that a claimagylum was heard only once in the
EU. It established the principle that the Stateulgh which the applicant for asylum
entered the EU is responsible for dealing withdpelication, even if it is lodged in
another Member State. Under this system a Stagsponsible if it is the first point of
entry into the EU of an asylum seeker who croskedbibrder into a Member state
from a non-Member State without complying withetgry requirements

28. An important step towards the harmonisatbrprocedures was taken at a
meeting in London on 30 November and 1 December2 180 ministers of the
Member States. The context for that meeting wasiged by the Treaty on European
Union which had been signed in Maastricht on 7 &akyr 1992. Article K.1 in Title
VI of the Maastricht Treaty provided that, for therposes of achieving the objectives
of the Union, Member states were to regard vararess in the fields of justice and
home affairs as matters of common interest. Thesleded asylum policy. At their
meeting the ministers approved a resolution on fesity unfounded applications for
asylum: Council Press Release 10518/92; [1993] bmoh Nat L & P 31: ("the 1992
Resolution”).

29. The 1992 Resolution, which was endorsea aheeting of the European
Council in Edinburgh in December 1992, was one h&f products of an ad hoc
intergovernmental programme on asylum policy whield been established in 1986
under the UK Presidency of the Community: Guild,§$90. The preamble stated
stated that the Member States were determined,egpikg with their common
humanitarian tradition, to guarantee adequate gtiote to refugees in accordance
with the Geneva Convention, and it reaffirmed theammitment to the Dublin
Convention. It also stated that the ministers wangare that a rising number of
applicants for asylum in the Member States wereim@enuine need of protection
within the Member States within the terms of then@e& Convention, and that they
were concerned that such manifestly unfounded egupdins were overloading asylum
determination procedures, delaying the recognibbmefugees in genuine need of
protection and jeopardising the integrity of thstitution of asylum.



30. In paragraph 1(a) of the main text, undher heading "Manifestly unfounded
applications”, the 1992 Resolution declared:

"An application for asylum shall be regarded as ifieatly unfounded because
it clearly raises no substantive issue under thae@ Convention and the
New York Protocol for one of the following reasons:

there is clearly no substance to the applicardisncto fear persecution in his
own country (paragraphs 6 to 8); or

the claim is based on deliberate deception or igbarse of asylum procedures
(paragraphs 9 and 10)."

In paragraph 2 it was stated that Member Statestnmglude applications which fell

within paragraph 1 within an accelerated procedutech need not include full

examination at every level and that they might alperate admissibility procedures
under which applications might be rejected verycklyi on objective grounds.

Paragraphs 6 to 8 set out various circumstanceshich Member States might
consider that the terms of the application raisedjuestion of refugee status within
the terms of the Geneva Convention. In paragraplit #2as stated that Ministers
agreed to seek to ensure that their national lawsewadapted, if need be, to
incorporate the principles of the Resolution atléttest by 1 January 1995.

31. The 1992 Resolution had no legal force,itawas not reproduced in a
Community instrument which was binding on Membeat& under article 189 of the
EC Treaty (now article 249 EC). Nevertheless it vaasimportant declaration of
policy, and it forms part of the background agaiwkich the legislation with which
these appeals are concerned was enacted.

"Manifestly unfounded"

32. The use of the expression "manifestly unétmd" in this context appears to
have its origin in the work of the ad hoc intergowaental programme which was
endorsed by the 1992 Resolution. It was, of couakeady familiar in the context of
human rights, as article 35.3 of the ECHR provitlet applications to the European
Court of Human Rights which are manifestly ill-faled may be declared
inadmissible. It is clear from the way in which t@epression was used in the 1992
Resolution that it was intended to describe thqgdi@ations which, because they
were clearly without substance, were suitable fgatment by means of an
accelerated procedure without compromising thegakibns of Member States under
the Geneva Convention.

33. This expression was not used in our ownedim legislation until it made its
first appearance in section 72(2)(a) of the 1999. Acis used here for a purpose
which is similar to that envisaged by the 1992 Resm. The intention of the
legislation which was introduced by the 1999 Acthat the removal of an asylum
seeker to another Member State under the Dublinv€dion should be effected
without delay. Substantive consideration is to ivemto his application for asylum in
the other Member State and not in this countryviBron is made, in recognition of
the obligations of the United Kingdom under the BGHor an appeal on human



rights grounds. The purpose of the legislation wdé frustrated if the asylum seeker
could ensure that he remained in this country pendifull review on the merits of an
allegation of a breach of his human rights whicls wi@arly without substance.

34. It is for this reason that the process wh&cenvisaged is best described as a
screening process, as my noble and learned friemmd Bingham of Cornhill has
observed. Nevertheless the test which section @&(8f the 1999 Act has laid down
recognises the level of scrutiny that is requirBg. adopting the language of the
international instruments Parliament has madeetrcthat the issue as to whether the
allegation is manifestly unfounded must be appreddh a way that gives full weight
to the United Kingdom's obligations under the ECHRe question to which the
Secretary of State has to address his mind und#iose72(2)(a) is whether the
allegation is so clearly without substance thatappeal would be bound to fail.

The Dublin Convention

35. Although the two cases are different, atlibart of each of them is the Dublin
Convention. Its purpose was to achieve an ordemsgesn for dealing with asylum
cases in the European Union. But it too is not ¢orbégarded as having relieved
Member States of their obligations under the Gen@wavention and the ECHR.
Article 63 of the Consolidated Version of the Treastablishing the European
Community provides that the Council shall adoptioias measures on asylum in
accordance with the Geneva Convention. These areindtude criteria and
mechanisms for determining which Member State spaasible for considering an
application for asylum submitted by a national dtiad country in one of the member
states. By article 2 of the Dublin Convention therber States reaffirmed their
obligations under the Geneva Convention, as amebgetthe New York Protocol,
with no geographic restriction as to the scope lodsé instruments and their
commitment to co-operating with the services of tbaited Nations High
Commissioner for Refugees in applying those insémits

36. It is worth noting that article 18 of thé&JECharter of Fundamental Rights,
which deals with the right to asylum, adopts theeapproach. It provides:

"The right to asylum shall be guaranteed with despect for the rules of the
Geneva Convention of 28 July 1951 and the Proto€ddl January 1967
relating to the status of refugees and in accomlandth the Treaty

establishing the European Community."

The Charter also restates the principle of refoulement respect for which is
essential if the guarantees provided by the Ge@oasention are to be preserved.
Article 19(2) provides, in language which incorgesathe wording of article 3 of the
ECHR:

"No one shall be removed, expelled or extraditec tBtate where there is a
serious risk that he or she would be subjectedhe¢odeath penalty, torture or
other inhuman or degrading treatment or punishrhent.

37. The Dublin Convention is not without itstics. It has given rise to various
problems in practice: Elspeth Guildsylum and refugees in the EU. A practitioner's



view of development&uropean Information Service, Issue 215, Decen2®€0).
The principle that an asylum seeker should onlglide to have his case considered in
one Member State within the EU has not been quesdioBut difficulty has been
experienced in identifying the State which is teédnéhe responsibility of dealing with
the application. This in turn has made it moreiclitt for the authorities to enforce
the return of asylum seekers to other Member Statethe EU. These are the
problems which the legislation at issue in theggeafs was designed to address.

The 1996 Act: Yogathas's case

38. Yogathas's complaint is that his removab&smany would be in breach of the
principle of nonrefoulementHe claims that he has a well-founded fear ofgmrson
by both the state authorities and the LTTE if heese be returned to Sri Lanka. His
contention is that the German law relating to parsen differs from that of the
United Kingdom, and that his claim for asylum witht be considered in accordance
with the Geneva Convention if he is returned tda tdoauntry.

39. It is not disputed that there is a divergerof state practice as to the
interpretation of the Convention: sRev Secretary of State for the Home Department,
ex p Adarf2001] 2 AC 477, 512 per Lord Steyn. The majoafystates, including the
United Kingdom, do not limit persecution to condwudtich can be attributed to a
state. A minority of states, including Germany, stplimit it, with the result that a
well founded fear of persecution by non-state agestnot regarded by them as
engaging the Convention. The German approach wasrided by the European
Court inTI v United Kingdonj2000] INLR 211, 222:

"According to the constant case-law of the Germamdiitutional Court,

recognition as a political refugee requires a okgersecution emanating from
a State- or quasi-State-like authority. Perseculigrprivate organisations or
persons qualifies only if it can be attributed h® tState in that the State
supports or passively tolerates the persecution pblyate groups or

exceptionally if the State does not provide adegyabtection due to its
inability to act as a consequence of existing malitor social structures."

40. The Secretary of State accepts that, aateenof legal theory, a person who
feared persecution from the LTTE in the north afl%mka could be returned to that
country by the German authorities on the basisgbeh a fear could not be attributed
to the state. He relies instead on German pradaticelation to the issue of what is
known as "internal flight" (perhaps better desalibes "internal relocation”: see
Karanakaran v Secretary of State for the Home Depant[2000] 3 All ER 449) -
that is to say, whether the home state can affa@f@haven or an alternative place to
which the applicant can go and stay without hawamgell-founded fear of persecution
for a Convention reason.

41. The parameters within which the argumenstnibe considered are these. The
invariable practice of the German authorities isréburn Sri Lankan Tamils to
Colombo, not to the north where they would be nodstiously at risk of persecution
by the LTTE. Yogathas claims that this is of nophiel him because he will be at risk
in Colombo of ill-treatment by the army or by thelipe, of which he says he has a
well founded fear. He also claims that conditiam€blombo will be unduly harsh for



him because he will be at a disadvantage in reldbdis medical, housing and social
needs. He says that this is not an alternativeegiastay of which he can reasonably
be expected to avail himself.

42. Under German law anybody persecuted ortigadligrounds has a right of
asylum: article 16a(1) of the Basic Law. Sectionobihe Aliens Act provides that a
foreigner cannot be deported to a State in whisHifa or his liberty is threatened on
grounds of his race, religion, nationality, his niErship of a certain social group or
because of his political convictions. But decisiohshe German Constitutional Court
have established that for these provisions to apphust be shown that there is a risk
of persecution which can be attributed to the Statais requirement is not met, as is
likely to be the position in this case, the nexesfion is whether the applicant's
deportation would be unlawful under section 53#jhe Aliens Act. This enables an
applicant to escape deportation if he faces as&rnigk of treatment in the country to
which he is to be removed which is contrary tocéetB of the ECHR. But the German
Federal Administrative Court, declining to followet decision of the European Court
in Ahmed v Austri§l998] INLR 65, has held that here too it musshewn that there
is a serious risk of inhuman or degrading treatnmerpunishment by the State or a
State-like authority. This leaves section 53(6}h@ Aliens Act, which provides that
deportation of a foreigner to another State carabaded if there exists for that
foreigner "a considerable definite danger for bddig,or liberty in that state.”

43. The critical question is therefore whetlerapplying section 53(6) of the
Aliens Act to his case the German authorities vadl,Yogathas says, ignore his fear of
persecution by non-state agents when considerirg ahailability of internal
relocation or whether, as the Secretary of Stags, dhey will properly take account
of it.

44. Mr Gill QC for Yogathas accepted that theestion of internal relocation was
capable of being considered under section 53(&efRliens Act. But he maintained
that the German authorities would decline to aftelto the State persecution which
resulted from isolated acts by the police and otb#ficials in excess of their
functions. He also said that they applied a muaishe standard to this issue than
was appropriate, as their approach did not propefigect the test to be applied in
considering whether there was an internal relonatlternative. There was therefore a
real risk of a different outcome in Germany fromattiwhich could be expected if his
claim were to be dealt with in the United Kingdom.

45. Both Richards J and the Court of Appeaated these arguments, and in my
opinion they were right to do so for the reason&tvithey gave. | would take as my
starting point the summary of German practice whgltontained inTl v United
Kingdom [2000] INLR 211 at pp 221-3. After describing tpeeconditions which
must be met for the application of sections 51 &B¢{4) of the Aliens Act, the
European Court said this at p 222:

"If the preconditions for the application of sectid®3(4) are not met,
protection may be granted under section 53(6) @Alens Act, which grants
a discretion to the authorities to suspend deportah case of a substantial
danger for life, personal integrity or liberty oh alien. This applies to
concrete individual danger resulting from eitheat8tor private actiarit does



not require an intentional act, intervention ort&taeasure and covers risks
for life resulting from adverse living conditionlgck of necessary medical
treatment etc (FAC 9 September 1997, InfAusiR 1925)...

In the first 6 months of 1999, [s 53(6)] was apgplie 24 Sri Lankan nationals
in respect of serious individual risks of ill-treant which could not be
attributed to the Sri Lankan State. This includee tase of a Tamil whose
scars placed him in a real danger of being appadteby the security forces
and submitted to renewed torture as a person sigspet LTTE involvement
(Dresden Administrative Court decision of 16 Novembl998, 5 K
30493/96)."

46. | agree with Richards J, at paragraph 28isfjudgment, that this summary
does not reveal any material difference of apprdeai that in the United Kingdom.
In Horvath v Secretary of State for the Home Departnfj2d01] 1 AC 489 it was
held that, in order to satisfy the fear test inoa-state agent case, the applicant must
be able to show that the persecution which he feamsists of acts of violence or ill-
treatment against which the State is unable or llingito provide protection
according to a practical standard which takes prapeount of the duty which it owes
to its own nationals. The issue to which the Secyebf State would have had to
direct his mind if he were dealing with the claim this country is essentially a
practical one, as to the outcome which was to lpeebed if the appellant were to be
returned to his home State. The words "concretevishaal danger”, irrespective of
whether it results from State or private action, ichhthe German Federal
Administrative Court has used reflect this approgh too does the recognition by
the Dresden Administrative Court that risks resglttrom adverse living conditions
and other such factors must be taken into account.

47. As Richards J said in paragraph 15, thadae section 2(2)(c) of the 1996 Act
is on the end result rather than the precise proesdby which the result was
achieved. The question is whether the governmenhefthird country "would not"
send the person to another country or territorgmtise than in accordance with the
Geneva Convention. The concern is essentially etipeh one rather than one which
is theoretical. InNR v Secretary of State for the Home Departmentp €&anbolat
[1997] 1 WLR 1569, 1577 Lord Woolf MR said that ttatutory test must be subject
to the implication that it is permissible to grantertificate when there exists a system
which will, if it operates as it usually does, pide the required standard of protection
for the asylum seeker. The European Court's sumsiwagygests that the Secretary of
State was entitled to conclude that, as matteradtial reality, there was no real risk
that the German authorities would send Yogathak ba&ri Lanka in breach of the
Geneva Convention.

48. But the matter does not end there. TheeSagr of State was also able to show
that he based his decision on a state of knowleegdting from his own inquiries as
to the practice in Germany and from his experieat&onstantly monitoring the
performance by Member States of their obligations similar cases. Witness
statements were lodged by one of his officials, Taglor, who was able to say from
his own knowledge that where the risk of persecuitalleged to come from non-
state agents the German authorities considerpretar of practice, whether there is a
viable internal relocation alternative. After cowtlng further inquiries in Germany
he said that he had obtained confirmation fromGleeman authorities that there was



normally no expulsion of rejected asylum seekerSiioLanka without considering
the availability of internal relocation, that hedhheen told by an official of the
Federal Office for the Recognition of Foreign Refeg that he was aware of no case
where this had happened and that the informatioiciwhe had obtained tended to
confirm that in practice an asylum seeker would b®teturned to Colombo without
consideration of internal relocation whatever tberse of persecution alleged.

49. For these reasons | would hold that it tatsbeen shown that the Secretary of
State was not entitled to issue a certificate uiséetion 2(2) in Yogathas's case. The
situation with which Yogathas would be faced irstbase under section 53(6) of the
Aliens Act is, of course, entirely different frorhat which arose iR v Secretary of
State for the Home Department, ex p Aflzg001] 2 AC 477. It was common ground
in that case that, if the appellants were to beé bank to the countries from which
they had entered the United Kingdom, they wouldbphldy be sent back to their
countries of origin. This was simply because thedcmt which gave rise to the fear
of persecution would not be regarded as conducivfoch the state was accountable.
The House did not consider the question whethegrditrms of protection than the
grant of asylum were available in the third cowadri

The 1999 Act: Thangarasa's case

50. In response to the decision of the SegreihfState under section 11(2) of the
1999 Act that he should be removed from the Unikdgdom to Germany,
Thangarasa claimed that his removal would be achred his human rights. The
Secretary of State certified under section 72(2}{aj this allegation was manifestly
unfounded. The question is whether he was entsitetb certify.

51. Guidance as to how the issue raised byglar8 of the ECHR should be
approached has been provided by the European Qo@tuz Varas v Swed€i991)
14 EHRR 1, 37 para 82 it asked itself whether sutigtl grounds had been shown for
believing that the person's expulsion would expbsa to a real risk of being
subjected to inhuman or degrading treatment orgbumént on his return to his home
country, and in paragraph 83 it set out the priesipvhich were relevant to the
assessment of the risk of ill-treatment. Milvarajah v United Kingdonj1991] 14
EHRR 248, 289, para 108 the Court said:

"The Court's examination of the existence of a reskt of ill-treatment in
breach of article 3 at the relevant time must nesdly be a rigorous one in
view of the absolute character of this provisiom déime fact that it enshrines
one of the fundamental values of the democratidgeies making up the
Council of Europe. It follows from the above priples that the examination
of this issue in the present case must focus ofotieseeable consequences of
the removal of the applicants to Sri Lanka in tigéatl of the general situation
there in February 1988 as well as on their personaimstances."

The question for the Secretary of State was wheb®aring in mind these principles,
the allegation by Thangarasa that there was a Ibreadis human rights was so
clearly without substance that it was bound ta fail



52. It is hard to fault the decision of the ®¢ary of State to issue a certificate
under section 72(2)(a) on this ground in the lightthe decision of the European
Court inTI v United Kingdonj2000] INLR 211 that the application which was read
in that case was inadmissible. TI's case was rait déth under the 1999 Act, but the
issues which arose there are directly relevanti@n@arasa's case. Tl too was a Tamil
national of Sri Lanka. He arrived in the United gdom having previously been
refused asylum in Germany. The Secretary of S¢ateed a certificate under section 2
of the 1996 Act directing that he be returned ton@y. TI's argument was that he
would be unable to obtain a rehearing of his clmmasylum in Germany, that he was
at a real risk of torture and ill-treatment if here to be returned to Sri Lanka and that
his removal to Germany in these circumstances waualdunt to a violation of his
rights under article 3 of the ECHR. His complairstswejected under article 35(3) and
(4) of the Convention as manifestly ill-founded the European Court. The only
material difference between Thangarasa's casehatdt Tl is that Tl disclosed the
grounds on which his initial application for asylurad been refused which included
an adverse finding as to his credibility, wherehafigarasa has not done so.

53. The European Court found at pp 230-231ttiexe was considerable doubt that
T1 would be granted a follow-up asylum hearing asreturn to Germany or that his
second claim to asylum would be granted. It aldd beat there was little likelihood
of his claims under article 53(4) of the Aliens Axting successful. But it held that
this apparent gap in protection resulting from@e¥man approach to non-State agent
risk was met, "at least to some extent”, by thdiegjion by the German authorities
of section 53(6). The critical passage in its jueégins at p 231, where the Court said:

"It is true that the Government have not provideg example of section 53(6)
being applied to a failed asylum-seeker in a seasyum procedure. The
Court acknowledges that the previous court decisieavily impugning his

credibility is a factor which would also weigh agsti a claim for protection in
this context. However, on the basis of the assesmgven by the German
Government concerning its domestic law and practice court is satisfied
that the applicant's claims, if accepted by théawiies, could fall within the

scope of section 53(6) and attract its protectidihile it may be that on any
re-examination of the applicant's case the Gernuéimoaties might still reject

it, this is largely a matter of speculation andjeoture. There is, furthermore,
no basis on which the Court could assume in thsge tlaat Germany would fail
to fulfil its obligations under article 3 of the ¢@vention] to provide the
applicant with protection against removal to Srinka if he put forward

substantial grounds that he faces a risk of torand ill-treatment in that
country. To the extent, therefore, that there ésgbssibility of such a removal,
it has not been shown in the circumstances of ¢hse to be sufficiently
concrete or determinate.”

54. The Court then added this further commept281.:

"Finally, as regards the applicant's arguments eamicg the high burden of
proof placed on asylum-seekers in Germany, thetasumot persuaded that
this has been substantiated as preventing menoralaims in practice. It
notes that this matter was considered by the Hndlisurt of Appeal and
rejected. The record of Germany in granting largmbers of asylum claims



gives an indication that the threshold being applia practice is not
excessively high."

55. The fact that the European Court camedbabnclusion in TI's case is not, of
course, conclusive of the issue in Thangarasats. ddse passage which | have just
quoted is carefully worded, and in any event eaa$eanust be approached by the
Secretary of State on its own facts. So it doedeoltmw inevitably from the fact that
TI's complaint of a breach of his rights underceti3 of the ECHR was found to be
manifestly unfounded that the Secretary of States weatitled to certify that
Thangarasa's allegation that his human rights hesh tbreached was manifestly
unfounded in terms of section 72(2)(a) of the 1999. But it goes a long way
towards showing that this was so. It demonstrdtasit is the result, rather than the
route by which the decision is arrived at, thattaerat It also shows that, even if the
protection of section 53(6) of the Aliens Act wast available, this would still leave
open the question whether the applicant was ettitieprotection against removal to
Sri Lanka under article 3 of the ECHR.

56. Although the German Government provided tharopean Court with
assurances about its domestic law and practicesmo how TI's case would be dealt
with if he were to be returned to Germany, it wad a party to the case. The
jurisprudence of the German Constitutional Coudidates that the decision would
not be regarded as binding on Germany in theserogtances. Nevertheless it is not
in doubt that Thangarasa would have a right ofviddial petition to the European
Court of Human Rights after he had exhausted athektic remedies in Germany.
Nor is it in doubt that Germany would scrupuloustymply with any request by that
court to suspend execution of any deportation outéit his petition had been dealt
with. Mr Gill did not suggest that the Court of Aggd was wrong to accept, in
paragraph 65 of its judgment, the Secretary ofeStasubmission that it is the
universal practice of the German Courts and Exeeut comply with judgments of
the European court in proceedings to which it {gagy and that there has been no
case in which that court has found Germany to bealkation of article 3 in respect of
the deportation of a rejected asylum seeker. Thessiderations seem to me to be
conclusive of the issue as to whether his rightdeurarticle 3 would be at risk of
being violated if he were to be returned to Germany

57. In my opinion there are no grounds for dmgpthat the Secretary of State was
entitled to issue a certificate under section 7A2(2)n Thangarasa's case in these
circumstances.

Conclusion

58. There is an obvious tension between thel ieemake use of accelerated
procedures to remove those whose claims for asylught not to be substantively
considered in this country and the protections hictv genuine refugees are entitled
under both the Geneva Convention and the ECHR. flates a special responsibility
on the court in its examination of the decision mgkprocess. As Lord Bridge of
Harwich said inR v Secretary of State for the Home Departmenfy 8ugdaycay
[1987] 1 AC 514, 531, the basis of the decision thsusely call for the most anxious
scrutiny.



59. The European Court has accepted that tbeeps of judicial review, under
which decisions of this kind are indeed given thestranxious scrutiny, is capable of
providing an effective remedyilvarajah v United Kingdonj1991] 14 EHRR 248,
292, para 1261 v United Kingdom[2000] INLR 211, 233. In my opinion the
scrutiny which the courts below gave to the deasiahich are under challenge in
these appeals fully measures up to this standadd] agree with them as to the result.
For these reasons, and those given by Lord BinghwadnLord Hutton with which |
agree, | would dismiss the appeals.

LORD HUTTON
My Lords,

60. The background facts in these two casestladyrounds on which the two
appellants bring these appeals to the House haxe fodly set out in the opinions of
my noble and learned friends Lord Hope of Craigheadi Lord Scott of Foscote and |
gratefully adopt their accounts. As they have expld, the case advanced by the
appellant Mr Yogathas arises under Section 2(){dhe Asylum and Immigration
Act 1996, ("the 1996 Act") which relates to the 195onvention relating to the Status
of Refugees ("the Geneva Convention") and the easanced by the appellant Mr
Thangarasa arises under sections 65 and 72(2){ag dfnmigration and Asylum Act
1999 ("the 1999 Act") which relates to the humaghts declared in the European
Convention for the Protection of Human Rights anchdamental Freedoms (“the
European Convention") and protected by section 6{1he Human Rights Act 1998.
The issues in these appeals are whether the g Yogathas under the Geneva
Convention and the rights of Mr Thangarasa under Earopean Convention are
violated by the decisions of the Secretary of Statalirect the removal of each
appellant to Germany.

61. In considering these issues it is relewanstate at the outset four principles
which are established by the decision of the Euanp@ourt of Human Rights ("the
European Court") il v United Kingdonj2000] INLR 211. Whilst the decision ifl
v UnitedKingdom relates to alleged breaches of the Euro@vention | consider
that these principles were also of relevance irsicmning alleged breaches of Article
33.1 of the Geneva Convention, and as | state fiagoaph 62 of this opinion | think
that the obligations of the United Kingdom undertidde 33.1 of the Geneva
Convention when considering the removal to anottmuntry of those claiming
asylum are broadly similar to its obligations undkricle 3 of the European
Convention. The principles established are these:

(1) The United Kingdom will be in breach of gbligations under Article 3 of the
European Convention if it expels a person to a tguwhere substantial grounds
have been shown for believing that he would facea risk of being subjected to
torture or to inhuman or degrading treatment orighiment contrary to Article 3 of
the Convention (see page 228 A-B).

(2) The United Kingdom will also be in breaghArticle 3 if it removes a person
to a third country, where he will not be at risktaatment contrary to Article 3, but
where there is a real risk that he would be remdmethat country to another country
where he would be subjected to treatment cont@rkrticle 3 (see page 228 E-F).



But the United Kingdom will not be in breach of ité 3 if it sends a person to
another European country where there is no relathist that country will send him to
a country where he will be subjected to Articlee&@tment. The Court stated at page
231G:

"the court finds that it is not established thadréhis a real risk that Germany
would expel the applicant to Sri Lanka in breachAdf 3 of the Convention.
Consequently, the UK have not failed in their oéiligns under this provision
by making the decision to remove the applicant ¢on@any".

Nor will the United Kingdom be in breach of Artic&if it sends a person to another
European country which will send him to a counttyene he would not be at real risk
of being subjected to Article 3 treatment.

(3) The second principle is applicable anduinged Kingdom can be in breach of
Article 3 notwithstanding that the person is rentb¥em the United Kingdom to
another country pursuant to the arrangements madéhe Dublin Convention
concerning the attribution of responsibility betwdeuropean countries for deciding
asylum claims (see page 228 F).

(4) The onus rests on the person alleging thatremoval from the United
Kingdom would constitute a breach of Article 3 thetUnited Kingdom to show
substantial grounds for believing that he wouldefacreal risk of being subjected to
treatment contrary to Article 3 (see pages 228 @281 G-H).

62. | consider that the decisions of this Hours® v Secretary of State for the
Home Department, Ex Parte Bugday¢a987] AC 514 andR v Secretary of State for
the Home Department, Ex Parte Adf001] 2 AC 477 have established broadly
similar principles in respect of the United Kingderabligations under Article 33.1 of
the Geneva Convention which provides:

"No contracting state shall expel or return (‘rééo) a refugee in any manner
whatsoever to the frontiers of territories whers lifie or freedom would be

threatened on account of his race, religion, natibp membership of a

particular social group or political opinion."

In Bugdaycayat pageb32D Lord Bridge of Harwich stated:

"Suppose it is well known that country A, althoughsignatory to the

Convention, regularly sends back to its totalitardend oppressive neighbour,
country B, those opponents of the regime in couBtwho are apprehended in
country A following their escape across the bordejainst that background,
if a person arriving in the United Kingdom from ety A sought asylum as a
refugee from country B, assuming he could estalilishwell-founded fear of

persecution there, it would, it seems to me, bmash a breach of article 33
of the Convention to return him to country A asctmuntry B. The one course
would effect indirectly, the other directly, theopibited result, i.e. his return
"to the frontiers of territories where his life foeedom would be threatened'.”

And in Adanat page 515C Lord Steyn stated:



"It is accepted, and rightly accepted, by the Sacyeof State that it is a long
standing principle of English law that if it woulte unlawful to return the
asylum seeker directly to his country of origin wehe is subject to
persecution in the relevant sense, it would equalyinlawful to return him to
a third country which it is known will return hiro his country of origin."

The Appeal of Yogathas

63. The appellant, Mr Yogathas, challengesvtility of the Secretary of State's
certificate under section 2(2)(c) of the 1996 Aattthe government of Germany
would not send him to another country or territotigerwise than in accordance with
the Geneva Convention. The appellant's principbahsssion was that the persecution
and ill-treatment to which he claims he would bbjscted if he were returned to Sri
Lanka would not be by authorised agents of theedtat by the Tamil Tigers or by
members of the security forces acting without thpraval or sanction of the state.
This House held imAdan that the only true and autonomous interpretatiorbéo
ascribed to Article 1A(2) of the Geneva Conventwas that its protection extended
to asylum seekers who feared persecution by thibee than the state if, for whatever
reason, the state in question was unable to prtteat. This interpretation has been
termed "the persecution theory", but the courtsGarmany apply a different
interpretation, termed "the accountability theoryihich is that international
protection under the Convention only applies if dwntry of the person claiming
protection is responsible for, or complicit in, thersecution which the person fears.
Therefore the appellant submits that as the petisecto which he claims he would
be subjected in Sri Lanka does not emanate fronstdte a German court would rule
that he is not entitled to protection under the ¥@wtion and that Article 33.1 does
not apply to him. It follows that the United Kingaowould be in breach of Article
33.1 in removing him to Germany as this would regulhim being removed from
Germany to Sri Lanka.

64. The Attorney General on behalf of the Sacyeof State submitted in reply to
this argument that the reality is that, notwithstiag the application by the German
courts of the accountability theory, a German cawtild not send the appellant to Sri
Lanka if there was a real risk that he would suitfetreatment or persecution at the
hands of the Tamil Tigers or of individual membe@efsthe security forces. The
relevant provisions of German law are set out iiche 16(a)(1) of the German Basic
Law and sections 51 and 53 of the German Aliens Axticle 16(a)(1) provides:

"Persons persecuted on political grounds enjoyigte of asylum.”

Section 51(1) provides:
"A foreigner cannot be deported to a state in whichlife or his liberty is
threatened on the grounds of his race, religiotipnality, his membership of

a certain social group or because of his politcealvictions."

Section 53(4) provides:



"A foreigner may not be deported should it appeamfthe application of the
Convention on the Protection of Human Rights anddamental Liberties of
4 November 1950 (BGBI 1952 pp. 686) that the degtion is unlawful.”

Section 53(6) provides:

"Deportation of a foreigner to another state caraba&ded if there exists for
this foreigner a considerable definite danger fodyp life, or liberty in that
state."

65. In my opinion the argument advanced byAtterney General is well founded.
The judgment of the European Courtlihv UK gives clear guidance as to the extent
of the protection afforded under German law. Inghetion of its judgment under the
headingGerman law concerning asylum-seekers and persamsiclg protectionthe
European Court states that because of the applicaly the German courts of the
accountability theory an asylum seeker who claihe he will be subjected to ill
treatment or persecution by persons who are notgaon behalf of the State cannot
claim protection under Article 16(a) (1) or sectibh or section 53(4), but such a
person can obtain protection under section 53(8¢. Court stated at page 222 E:

"If the preconditions for the application of s 5B&te not met, protection may
be granted under s 53(6) of the Aliens Act, whichngs a discretion to the
authorities to suspend deportation in case of atanbal danger for life,
personal integrity or liberty of an alien. This &pp to concrete individual
danger resulting from either State or private actith does not require an
intentional act, intervention or State measure @nekrs risks for life resulting
from adverse living conditions, lack of necessasdmal treatment etc. (FAC
9 September 1997, InfAusIR 1998, 125). This pravigias also been applied
to civil war or war situations where the threatided from a non-State source
(Administrative Appeal Court of Baden-Wirttembergcidion of 11 May
1999, 6S 514/99)."

Later in its judgment the Court stated at p&2g8H and 231:

"the Court notes that the apparent gap in protecegulting from the German
approach to non-State agent risk is met, to attlsame extent, by the
application by the German authorities of s 53(6aplpears that this provision
has been applied to give protection to personsidask to life and limb from

non-State agents, including groups acting in ogjmwsto the Government, in
addition to persons threatened by more generalthaatl environmental risks.
It has also been applied to a number of Tamilduding a young Tamil at risk
of ill-treatment from security forces due to theggnce of scars on his body".

66. A further submission advanced by Mr Gill @€ behalf of the appellant was
that the United Kingdom would be in breach of iligations under Article 33.1 of
the Geneva Convention in removing the appellanBéomany because the German
courts, applying the accountability theory, woulst decide the issue of his removal
to Sri Lanka on the basis of the protection to White was entitled under the
Convention and in accordance with the Conventioh fowrsuant to the separate
German domestic provision contained in section b3(&m unable to accept this



submission. If Germany would decide not to sendaghyeellant to Sri Lanka because
there would be a real risk that he would be petsekcar ill-treated in that country his
rights under Article 33.1 are protected, notwithsiag that a German court does not
directly apply Article 33.1 but applies a specifimvision of German domestic law.
Therefore | am in full agreement with the opinidnRichards J in paragraphs 18 and
19 of his judgment and the opinion of the CourtAgipeal in paragraph 21 of its
judgment that the Secretary of State is concermgtbusection 2(2)(c) of the 1996
Act with the practical question whether the goveeninof the third country would
send the claimant to another country in breachhef dbligations imposed by the
Geneva Convention and not with the legal reasotipgwhich, or the statutory
provision under which, the court of the third caynivould give protection to the
claimant. It is relevant to observe thatAdanthe question before the House related
only to the proper interpretation of the Geneva \@otion and the protection given
expressly pursuant to it and the issue of protedjiven under German domestic law
which would, in its practical operation, providetbame safeguards as those provided
by the Convention was not considered.

67. Mr Gill also submitted that when German rt®wconsidered the concept of
“internal flight" (and | agree with Lord Hope andrid Scott that "internal relocation”
is a preferable term) they applied a standard whiak stricter and less reasonable
than that which United Kingdom courts considered wequired under the Geneva
Convention. Lord Scott has fully considered thibraission in paragraphs 111 to 116
of his opinion and | am in full agreement with tieasons which he gives for rejecting
the submission.

68. Mr Gill further submitted that the burdeh pyoof required by the German
courts appeared to be different and more striat that required by the courts in the
United Kingdom, but in my opinion this is not a el matter which can affect the
outcome of these cases. Th v United Kingdonmthe European Court stated at page
231:

"Finally, as regards the applicant's arguments @omeg the high burden of
proof placed on asylum-seekers in Germany, the tdsurot persuaded that
this has been substantiated as preventing menoralaims in practice. It
notes that this matter was considered by the Bndlisurt of Appeal and
rejected. The record of Germany in granting largmbers of asylum claims
gives an indication that the threshold being applia practice is not
excessively high".

The Appeal of Thangarasa

69. The issue which arises on Mr Thangaraggea is whether the Secretary of
State was entitled to certify under section 72(2pfathe 1999 Act that his allegation
that his removal to Germany would constitute a ¢ieaf his human rights under
Article 3 of the European Convention was manifesthfounded. The submissions
advanced on behalf of this appellant were in langeasure the same as those
advanced on behalf of Mr Yogathas, namely, thatabse of the acceptance in
Germany of the accountability theory, the appeliaatld not be given protection in
Germany under Article 3 of the European Convenaigainst removal to Sri Lanka



where he would be at real risk of persecution #rdeiatment from Tamil Tigers and
individual members of the security forces.

70. If the question to be decided by a cours We substantive one whether the
removal of the appellant to Germany would breashhitiman rights under Article 3 |
consider, for the reasons which | have given inswering the appeal of Mr
Yogathas, that the judgment of the European Caouft v United Kingdommakes it
clear that the removal would not constitute sudbreach. But that is not the exact
question which was before Collins J and the CotiAgpeal and is now before this
House. The question is whether the Secretary dé Stas entitled to certify that the
appellant's allegation was manifestly unfounded.

71. Mr Gill submitted that the Secretary oft8twas not entitled to give such a
certificate because, notwithstanding the judgmentTi v United Kingdom the
appellant's allegation gave rise to complex anficdit issues which were worthy of
consideration by an adjudicator on an appeal to Uumigher section 65(1) of the 1999
Act. This submission was stated in the followingre in the appellant's case:

"whilst the Secretary of State must of course hagard to the nature and
volume of the case put to him, the overriding psgof the relevant statutory
provisions of the 1999 Act is to ensure that spedelyisions are made on a
limited analysis of the material. Unless it is guibbvious from a quick

scrutiny that the material submitted by the applicga complete rubbish which

does not even engage the human rights issues gt/aivthe removal, then, so
long as the material reveals something of conceritlwmay mean that the
removal might be a breach of the applicant's hunigints, the Secretary of

State cannot say that the claim is manifestly umfied; even though on
careful scrutiny which does justice to the volume aature of the case put to
him he ultimately concludes that there will be medzh of human rights if the
removal takes place".

72. | am unable to accept this submission ad In agreement with the opinion of
the Court of Appeal set out in paragraphs 57-6Qsojudgment that an allegation is
manifestly unfounded if it is plain that there mtmng of substance in the allegation. |
further agree with the reasons given by the CodirtAppeal for rejecting the
submission that the Secretary of State is onlytledtito give a certificate if on an
initial and cursory examination of the case it ligirp that there is no substance in it.
Whilst the process in which the Secretary of Seatgages in coming to his decision
will not involve as detailed a consideration of tfaets and issues as would be
involved in a hearing by an adjudicator under s&c85 or by a court, the extent of
the consideration which the Secretary of State gwié to the issue will depend on the
nature and detail of the arguments and the fattaekground presented to him by the
applicant. It is relevant to observe, as did Lawk that the European Court on
occasions considers a case in considerable detfntebholding that the applicant's
complaint is manifestly ill founded, and this whs practice it followed in the case of
TI v United Kingdonitself.

73. In coming to his decision in Mr Thangarasaise the Secretary of State took
into account not only the judgment of the Europ€anrt inTI v United Kingdonbut
also the detailed knowledge possessed by the afioif his Department as to the way



in which the German authorities and the Germantsoeonsidered and determined
asylum claims by nationals of Sri Lanka. This knedge is set out in statements
which were filed before the House by Mr lan GeofffBaylor, a senior executive
officer of the United Kingdom Immigration Servide,which he states:

"The German Federal Office for the Recognition ofdign Refugees, the
Bundesamt fir die Anerkennung Auslandischer Flirodl (BAFI) is the
authority in Germany for processing asylum claimdged in Germany. The
Unit which deals with transfers to and from Germanger the provisions of
the Dublin Convention is part of BAFI.

My understanding of how Germany deals with asyluppliaations from
nationals of Sri Lanka, at a practical operatideakl, has been informed by
considerable previous contact, at a working lewéh the officials of BAFI at
liaison meetings and at various international favly. understanding of the
theoretical legal perspective in Germany has ba@rmed both by contact
with those responsible for asylum policy in Germamyg as a result of advice
commissioned from, in particular, Professor Dr KHgilbronner of the
University of Konstanz, who is an internationalgspected expert in asylum
law."

74. Where an applicant challenges in the HighrCthe issue of a certificate by the
Secretary of State under section 72(2)(a) the mrestrises as to the degree of
scrutiny to which the High Court should subject dleeision of the Secretary of State.
It is apparent that there is a degree of tensidwden the need to make use of an
accelerated procedure to enable the arrangemedes tine Dublin Convention to
operate effectively and the duty to recognise tlmdmn rights of a person who, once
he is in the United Kingdom, is entitled to the tpation given by the European
Convention. In a well known passage in his judgmeugdaycayat p 531E-G Lord
Bridge of Harwich said that "the court must, | thirbe entitled to subject an
administrative decision to the more rigorous exatiam, to ensure that it is in no
way flawed, according to the gravity of the issugch the decision determines”, and
he then stated that where the administrative dmcisnder challenge is one which
may put the applicant's life at risk, the basigh&f decision must call for "the most
anxious scrutiny”. | consider that in a case whheze is a challenge to a certificate
under section 72(2)(a) the court must subject dusibn of the Secretary of State to a
rigorous examination, but the examination must betlte basis and against the
background that, as | have earlier stated, thenexiBthe consideration which the
Secretary of State will have given to the issud alve depended on the nature and
details of the argument and the factual backgrqunedented to him by the applicant.
| further consider that in conducting this examiotthe court should, as stated by
my noble and learned friend Lord Bingham of Cornihilparagraph 9 of his opinion,
take account of the need to ensure that insigmifidéeferences between the law and
practice of different countries and legal nicet@sd requirements should not be
permitted to obscure the essential question whghta use the words of Lord
Templeman inBugdaycayat page 538A, whether the Secretary of State had
"adequately considered and resolved" the issuehghéhe applicant's claim that his
human rights have been breached is manifestly umodlied. The court should also have
regard to the onus which rests on the applicandhiow that there are substantial
grounds for believing that if he were removed frime United Kingdom he would
face a real risk that he would be subjected tatrireat contrary to Article 3. In the



case of Mr Thangarasa | am clearly of the opinioat the Secretary of State did
adequately consider and resolve the issue whicgearoder section 72(2)(a).

75. Whilst | consider that there is considezaflerit in the suggestion made by my
noble and learned friend Lord Scott of Foscoteampgraph 125 of his opinion that a
practice should be introduced under which an asydyplicant will be required to
disclose the papers relating to his earlier apptioan another Member State, | do not
wish to express a final opinion on this point orwhether the mere conduct of the
appellants in bringing applications for asylum e tUnited Kingdom constituted an
abuse of process after bringing such applicatiorabther European country.

76. For the reasons which | have given, whighia general agreement with those
given by Lord Bingham, Lord Hope and Lord Scotiyds of opinion that these two
appeals should be dismissed.

LORD MILLETT
My Lords,

77. 1 have had the advantage of reading int dhef speeches of my noble and
learned friends, Lord Bingham of Cornhill, Lord Hopf Craighead and Lord Hutton.
The reasons they give are those which persuadedaintbe end of the hearing, to
conclude that these two appeals should be dismissgduld add only that | think
that there is much to be said for the practice tvimy noble and learned friend Lord
Scott of Foscote recommends in para 125 of hiscépdrit that | too would wish to
leave open the difficult question whether the hinggof a fresh application for
asylum in the United Kingdom after bringing an apgtion for asylum in another
European country constitutes a prima facie abugeaufess.

LORD SCOTT OF FOSCOTE
My Lords,
The Three Treaties

78. These two appeals require the House tadenthe interaction of three treaties,
to each of which the United Kingdom is a signatdfist, there is the Convention
relating to the Status of Refugees ("the Genevav@uion") of 1951 as amended by
the New York Protocol of 1967. The Geneva Conventapresented an international
reaction to the plight of refugees fleeing fromga=ution in their countries of origin.
Article 33.1 of the Geneva Convention provides that

"No Contracting State shall expel or return ('rééo) a refugee in any manner
whatsoever to the frontiers of territories whers lifie or freedom would be

threatened on account of his race, religion, natipn membership of a

particular social group or political opinion."

And Article 1A (2) defines "refugee" as includingyaperson who



. owing to well-founded fear of being persecuted reasons of race,
religion, nationality, membership of a particulascgl group or political
opinion, is outside the country of his national#tyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country .... "

79. The Geneva Convention is not part of ouneltic law but its provisions and
requirements constitute the background to the asy&gislation in this country and
provide the essential context for assessing thee@®owent's asylum policy and the
individual decisions taken by the Secretary of &tah asylum applications. A
decision by the Secretary of State to reject aruasyapplication and return the
applicant to the country of his nationality thatpeprs inconsistent with the
requirements of Article 33.1 is a decision liabd@, a challenge in the courts, to be
declared unlawful (seR v Secretary of State for the Home DepartmErtp Adan
[2001] 2 AC 477).

80. Second, there is the European Conventiodushan Rights ("the ECHR") to
which the United Kingdom has been a signatory sir@®0 but which now, under the
Human Rights Act 1998, has become part of our domksv. Every person within
the jurisdiction of a signatory state is entitled¢quire that State to secure to him the
rights and freedoms provided for in the Conventidhese rights and freedoms are
broader than the refugee's right to life and tedan protected under Article 33 of
the Geneva Convention. And a person need not bereva Convention refugee in
order to claim entitlement to the ECHR rights arefloms.

81. The third Convention is the Dublin Conventisigned in June 1990 by each
member of the European Union. The purpose of théliDbuConvention was to
identify which of the Member States of the Europdamion ought to take the
responsibility of dealing with an asylum applicatid'he recitals to the Convention
refer to the need

".... to ensure that applicants for asylum are nétrred successively from
one Member State to another without any of thestestacknowledging itself
to be competent to examine the application foruamsy!

82. The Convention recitals might have referaésb to the need to ensure that
asylum applicants did not abuse the asylum appitatsystem by making
applications in successive Member States withostlosing in the later application
that the earlier one had failed and without indiggin what respect it was contended
that the earlier failure had failed to give efféxtthe applicant's Geneva Convention
rights or ECHR rights, as the case might be.

83. The Dublin Convention is expected to bens@placed by a Dublin Regulation
intended to cure some of the perceived shortcomafigee Convention but nothing,
for the purposes of these appeals, turns on thbeecsmings or the proposed
changes.

84. The Dublin Convention sets out criterialt® applied for the purpose of
identifying the Member State which should take oesibility for dealing with an
asylum application. A Member State which is thapient of an asylum application,
but which is not the state with the responsibilagcording to the Convention criteria,



of dealing with the application, can, if it wishegal with it but, if it does not wish to
do so, can require the responsible Member Statektocharge of the applicant. It can,
without going into the merits of the applicatioend the applicant to the responsible
Member State.

85. The Member State which originally receivib@ asylum application must,
however, if it wishes to avall itself of its Dubli@onvention right to require some
other Member State to deal with the applicatiomtisBaitself that that Member State
will deal with the applicant in a manner consistesith the Geneva Convention and
with the ECHR. This should ordinarily present nffidilty since every Member State
Is a signatory to the Geneva Convention and t&EtBEIR and can be expected to deal
with asylum applicants in a manner consistent withtwo Conventions. But special
circumstances in particular cases may raise doAbpis, in particular, Germany takes
a different view about what constitutes "perseautidor Geneva Convention
purposes from the view taken in the United Kingdand most other states. The
German view is that Geneva Convention persecuigrersecution emanating from a
State or from a quasi-State authority or, at lepstsecution that is tolerated or
encouraged by the State. If the persecution felhyethe asylum applicant emanates
from a non-State entity, neither tolerated nor enaged by the State but from which
the State is for some reason unable to offer e¥iegrotection, the applicant is not, in
the German view, a Geneva Convention refugee. tOeaat, that has appeared in the
past to be the German view (d&eparte Adaj2001] 2 AC 477).

86. The United Kingdom view, however, sharedaynajority of the signatory
States (see ibid. at p 519) is that refugee statestablished if the applicant can
satisfy the "fear" test and the "protection” tdfsthe fear test is satisfied and ".... the
state in question is unable to afford protectionimagt factions within the state, then
the qualifications for refugee status are complgi@&ian v Secretary of State for the
Home Departmentt999] 1 AC 293, 306 per Lord Lloyd of Berwick).

The United Kingdom asylum legislation

87. Section 6 of the Asylum and Immigration &p[s Act 1993 prohibits the
removal from the United Kingdom of an asylum apgticuntil the Secretary of State
has given him notice of the decision on his asyklaim. But section 2(1) of the
Asylum and Immigration Act 1996 qualifies that pitwhion. It provides that section 6
of the 1993 Act does not prevent the removal oasylum applicant if the Secretary
of State has given a certificate certifying that ttonditions mentioned in sub-section
(2) are fulfilled, unless the certificate is undgpeal. The sub-section (2) conditions
are

"(a) that the person is not a national or citizérthe country or territory to
which he is to be sent;

(b) that his life and liberty would not be threagd in that country or territory
by reason of his race, religion, nationality, menshg of a particular social
group, or political opinion; and

(c) that the government of that country or tersitevould not send him to
another country or territory otherwise than in ademce with the
Convention."



88. It is plain enough that these statutoryisions were designed to accommodate
the Dublin Convention and to enable an asylum apptito be sent to the responsible
Member State without the need for his applicatmbe dealt with on its merits in this
country. But the Secretary of State has to befeatishat the applicant would not be
at risk in the responsible Member State (condit{b)) and that the responsible
Member State would not send him back to his couafrgrigin otherwise than in
accordance with the Convention (condition (c)). Téfect of these provisions is
underlined by rule 345 of the Immigration Rules @maby the Secretary of State
pursuant to section 3(2) of the Immigration Act 197

89. Rule 345(1) repeats the 1996 Act secti@) @jnditions. Rule 345(2) says that

"The Secretary of State shall not remove an asyapplicant without
substantive consideration of his claim unless:

() the asylum applicant has not arrived in thatéoh Kingdom directly from
the country in which he claims to fear persecutiad has had an opportunity
at the border or within the third country or tesrit to make contact with the
authorities of that third country or territory inder to seek their protection; or
(i) there is other clear evidence of his admiditybto a third country or
territory.

90. These are the statutory provisions thatyajopMr Yogathas. The Secretary of
State certified that the 1996 Act section 2(2) ¢tmials were satisfied and directed Mr
Yogathas' removal to Germany, the responsible Men@iate under the Dublin
Convention criteria. Mr Yogathas sought judiciaViesv of the Secretary of State's
decision to certify. He lost before Richards J dedore the Court of Appeal. The
issue is whether the Secretary of State was ehtibeform the view that if Mr
Yogathas were sent to Germany for his applicatobd dealt with there, Germany
would not send him back to his country of origilerwise than in accordance with
the Geneva Convention.

91. The 1996 Act regime that applies to Mr Yitbga' asylum application has been
replaced by provisions in the Immigration and Asyllict 1999. The 1999 Act
regime applies to Mr Thangarasa's asylum applisatio

92. Section 11 of the 1999 Act provides that—

"(1) In determining whether a person in relatienwhom a certificate has
been issued under subsection (2) may be removedtfre United Kingdom, a
Member State [of the European Union] is to be régdas—

(a) a place where a person's life and libertyoisthreatened by reason of his
race, religion, nationality, membership of a paiae social group, or political
opinion; and

(b) a place from which a person will not be senanother country otherwise
than in accordance with the [Geneva] Convention.

(2) Nothing in section 15 prevents a person wh®rhade a claim for asylum
('the claimant’) from being removed from the Unitéidgdom to a Member
State if—

(a) the Secretary of State has certified that—



(i) the Member State has certified that, undenditag arrangements, it is the
responsible State in relation to the claimant'sxchar asylum; and

(i) in his opinion, the claimant is not a natibra citizen of the Member
State to which he is to be sent;

(b) the certificate has not been set aside orppea under section 65."

Section 15 (referred to in subsection (2) above)replaced and is to the same effect
as section 6 of the 1993 Act.

93. It follows from section 11(1) of the 199@tAhat a challenge to the Secretary
of State's decision to send an asylum applicatitddViember State responsible under
the Dublin Convention criteria for dealing with tapplication cannot be based on the
allegation that that Member State would, or miglend the applicant back to his
country of origin otherwise than in accordance waAlnicle 33 of the Geneva
Convention.

94. Under section 65 of the 1999 Act, howeviee, applicant can challenge the
decision on the ground that the decision is in i@wantion of the applicant's rights
under the ECHR (see section 65(1) and (2)). But tiigiht of challenge is limited by
section 72(2) of the Act. Section 72(2) providestth

"A person who has been, or is to be, sent to a MerSkate .... is not, while
he is in the United Kingdom, entitled to appeal—

(&) under section 65 if the Secretary of Statéfmes that his allegation that a
person acted in breach of his human rights is reatiyf unfounded; or

(b) .."

95. The Secretary of State directed the remo/8dr Thangarasa to Germany, the
Member State responsible for dealing with his asylapplication. Mr Thangarasa
alleged that the decision to send him to Germany wareach of his human rights.
The Secretary of State certified that the allegatisas manifestly unfounded.
Accordingly Mr Thangarasa's ability to appeal undection 65 was blocked (see
section 72(2)).

96. Mr Thangarasa applied for judicial revietvtloe Secretary of State's section
72(2) certificate. He contended that the SecretaryState had erred in law in
concluding that his allegation that his removaGermany would be in breach of his
human rights was manifestly unfounded. He lost lge€@ollins J and before the Court
of Appeal. The issue is whether it is clear thatd#eg him to Germany would not
constitute a breach of his human rights. That dépemn whether a decision by
Germany to refuse his asylum application and taddam back to his country of
origin would be a breach of his human rights.

The Facts
Mr Yogathas
97. Mr Yogathas is a Tamil citizen of Sri Lankée was born in 1979 and lived in

Point Pedro in the north of Sri Lanka. In 1996 8 Lankan army captured Point
Pedro from the LTTE (the Tamil Tigers) and Mr Yduzd was arrested by the army



on suspicion of involvement with the LTTE. He sagswas detained and tortured and
bears scars from the torture. In fear of the Srikeen army he moved to an area under
LTTE control but then came under pressure fromL{R€E to join them as a fighter.
Unwilling to do so and fearing LTTE reprisals h# fri Lanka, via Colombo, and on
1 March 1999 arrived in Germany where he claimsduas as a Geneva Convention
refugee.

98. His application for asylum was refused. whkes asked to leave Germany but
was allowed to remain until 12 November 1999. Hmthntered the United Kingdom
clandestinely on 27 November 1999 at Dover. Heiagpior asylum here, falsely
stating that he had not previously applied for asylin any other European Union
State.

99. The United Kingdom Immigration authoritiascertained, by means of the
Eurodac computer system, that Mr Yogathas had esht@ermany on 1 March 1999
and had unsuccessfully applied for asylum therern@ey was the country
responsible, under the Dublin Convention critef@, dealing with Mr Yogathas'
asylum application, the German authorities agréead that was so and that he was
readmissible to Germany under the Dublin Convenpiavisions.

100. Accordingly by letter dated 20 July 2000n the UK Immigration Service
Mr Yogathas was informed that he would be sentéo@any for his application to be
dealt with there. The letter contained, also, teer&ary of State's certificate under
section 2(2) of the 1996 Act certifying, in partay that Germany would not send
him to another country or territory otherwise thanaccordance with the Geneva
Convention.

101. Mr Yogathas' judicial review proceedingsr&v commenced on 4 August
2000. The ground relied on was that Mr Yogathasefégpersecution by non-state
actors, namely, the LTTE, and that since Germamagproach to the risk of
persecution from non-state actors was not in aegare with the Geneva Convention,
there was a real risk that the German authoritiealdvreturn him to Sri Lanka in
breach of the Convention.

102. A letter dated 18 September 2000 to Mr atbgs' solicitors from the UK
Immigration Service set out in full the SecretafyState's reasons for deciding to
send Mr Yogathas back to Germany. The letter isngthy one and the reasons are
summarised in paragraph 11 of Richards J's judgnierg not necessary to repeat
them. The reasons were further explained in a w#reatement by Mr Taylor, a
senior executive officer in the Immigration Servidated 31 January 2001.

103. The Secretary of State had become aware¢he Eurodac computer system,
that Mr Yogathas had made an unsuccessful asylwficapon in Germany before
coming to the United Kingdom. But the details oé thpplication and the way in
which it had been dealt with in Germany were caafiial. So by letter dated 21
January 2001 the Secretary of State asked Mr Yagdih agree to the Secretary of
State approaching the German authorities for inédion about the application. By
letter dated 1 March 2001 Mr Yogathas' solicitaglied that



"Our client does not give his authority for the fetary of State to approach
the German authorities for information about higas claim.”

104. Mr Yogathas was, of course, within hishtgyin declining to agree to
information about his German asylum applicatiomfadisclosed to the Secretary of
State. But the position reached is an odd one. Blgathas is resisting his removal
from this country to Germany on the ground thatn@ery cannot be relied on to deal
with his current asylum application in accordandéhvthe Geneva Convention. He
has already made an asylum application in Germiamyight have been thought that
the manner in which the German authorities hadt de#h that application and their
reasons for refusing it would give a good indicataf how they would be likely to
deal with the current application. But Mr Yogathess refused to allow the relevant
information to be disclosed. | shall return to tbddity when considering whether Mr
Yogathas' current application is an abuse of tgiasprocedure.

Mr Thangarasa

105. Mr Thangarasa, too, is a Tamil Sri Lankda.was born in 1974 in northern
Sri Lanka. In 1989 he was detained and ill-tredgdhe Indian Peacekeeping Forces.
He bears scars from the ill-treatment. After thpadture from Sri Lanka of the Indian
troops he was harassed by the LTTE. He was ungitnoin the LTTE and in 1991
to escape their harassment he fled to Colombo wherdived for about a year.
However in September 1992 he was arrested andnddtan Colombo for about a
week during which period he was beaten and quesfi@bout his links with the
LTTE. So he fled from Colombo to Germany, whereangved on 29 September
1992 and applied for asylum.

106. Although initially unsuccessful, Mr Thamgsa's asylum application in
Germany succeeded on appeal and he was grantegeeesiiatus. But in December
1999, after several years in Germany, he was irgdrlyy the German authorities that
in their view it would be safe for him to return$oi Lanka and that his refugee status
would be withdrawn. There is nothing necessarilgoimsistent with the Geneva
Convention in such a decision. Refugee statusesngorary status for as long as the
risk of persecution remains. Mr Thangarasa appeatginst the decision that he
should return to Sri Lanka but his appeal failedd dme was asked to make
arrangements to return.

107. Mr Thangarasa is fearful that in Sri Lahkawould be identified as a member
of a family some of whose members support the LERE that he would for that
reason still be at risk of persecution by the Smka authorities who had detained and
beaten him in the past. He fears also that eve@dlombo he may be at risk of
reprisals from the LTTE on account of his failuogdin them.

108. So, in order to avoid return to Sri Lank#, Thangarasa left Germany and
travelled to the United Kingdom, arriving on 25 Movber 2000. He claimed asylum
in this country.

109. At his interview with Immigration Serviagficials after his arrival, the so-
called Dublin screening interview, it became apparthat Germany was the
responsible state under the Dublin Conventionraitd he German authorities agreed



that that was so. Accordingly, on 12 December 200 Secretary of State gave a
certificate under section 11(2) of the 1999 Act dirécted Mr Thangarasa's removal
to Germany. Mr Thangarasa indicated an intentioapjpeal under section 65 of the
1999 Act, alleging that the decision to send hirckit@ Germany was in breach of his
human rights under the ECHR. But the SecretarytateSertified under section 72(2)

that the allegation was "manifestly unfounded"yé¢hg barring the section 65 appeal.
Mr Thangarasa's judicial review application chajles the "manifestly unfounded”

certificate.

110. Mr Thangarasa did not disclose any det#ilthe proceedings in Germany
resulting from the decision of the German authesitio withdraw the refugee status
that he had initially succeeded in obtaining. He hat disclosed why it was that the
German authorities thought, if they did, that itHeecome safe for him to return to
Sri Lanka. He has not disclosed his grounds of alppgainst that decision nor the
grounds on which his appeal was dismissed. To ibédfdim, there is nothing in the
papers before your Lordships to indicate that he eeer asked to do so.

The "internal relocation" alternative

111. Both appeals raise issue about the "iatemelocation" alternative (I
respectfully agree with my noble and learned fridrmadld Hope of Craighead that
“internal relocation" is a more apt descriptionrtithe expression "internal flight"
used in the courts below). The internal relocaadiernative arises where an asylum
applicant has a well-founded fear of persecutiorome part of the country of his
nationality but would be safe in other parts of ¢tbentry. The possibility that internal
relocation may be an answer to a claim for asylsimplicit in the requirement in the
Article 1A (2) definition of ‘refugee’ that the gen with the well-founded fear of
persecution ".... is unable or, owing to such a fesaunwilling to avail himself of the
protection of that country”.

112. The evidence before the court on the Yagatase led Richards J to conclude
that there were differences between the United #ang approach and the German
approach to the internal relocation alternativees (sara 50 of his judgment). In the
United Kingdom the question would be whether it ldolbe unreasonable or unduly
harsh to return the applicant to the area of reioca whereas in Germany the
question would be whether the return of the apptita the area of relocation would
be in breach of section 53(6) of the Aliens Act.

The Aliens Act is a German statute. Sectior6p8éys that—
"Deportation of a foreigner to another state carab@ded if there exists for
this foreigner a considerable definite danger fodyy life, or liberty in that
state ...

113. Richards J said that
"In practice essentially the same social and ecandgsues are considered in

each country, in each case looking at the individiiwumstances of the
applicant; but in Germany the test of economic isaivis such that more



extreme social and/or economic difficulties areursgg in order to avoid a
finding that the internal flight alternative apié

and that

"The applicant's civil and political rights do nappear to be taken into
account in Germany, save to the extent that palittghts are considered
under the safety limb of the internal flight altative, ie whether there would
be a sufficiency of protection from the state ie #rea of relocation. Such
matters may, however, be taken into account in Wm&ed Kingdom in
considering the reasonableness of relocating .... "

114. Laws LJ in the Court of Appeal referredthese passages (and others) and
commented:

"As it seems to me, if Germany applied the samerimetation of refugee as
the United Kingdom does in relation to non-staterdg, and therefore in a
case like the present were to consider the questianternal flight in the
context of the Convention rather than that of eeck3(6), these differences in
approach would not debar the Secretary of State frertifying under section
2(2)(c). If that is right, | see no reason why hewdd be so debarred by virtue
of the fact that Germany in truth considers thetenah the context of section
53(6) .... " (para 51 of the Court of Appeal judgment

115. My Lords, | think Laws LJ's approach is tight one. The question whether
an asylum applicant is excluded from refugee sthteause of his unwillingness to
avail himself of the protection of his country lBlacating in some other part of that
country is not a question of interpretation of @a&nvention. It requires a judgment as
to the reasonableness in all the circumstanceshefunwillingness. In different
countries, all being signatories to the Conventdfierent weight may be attached to
different elements of the social and economic eonstances pertaining in the area of
relocation. The fact that country A applies a $#rictest of reasonableness than
country B does not mean that one country is aathgrwise than in compliance with
the Convention. No doubt there may come a poinvtath a country's refusal to
regard as reasonable a person's unwillingness -toca¢e may itself appear so
unreasonable as to be outwith the Convention. Buti@ny's approach to re-location,
via section 53(6) of the Aliens Act, requiring aitien to be paid to potential "danger
for body, life, or liberty" cannot, in my opiniopossibly be regarded as outwith the
Convention. Moreover, the standards required fong@ance with the Convention are
minimum standards. A country's approach to interaklcation may be more liberal
than is strictly required for compliance with ther@ention. It is arguable that the
United Kingdom approach is of that character.

116. For these reasons | would reject the #omsl contention that because
Germany approaches the question of internal ratwtat the context of section 53(6)
of the Aliens Act rather than in the context of thenvention, its approach is not in
accordance with the Convention. And | would regsb the contention that because
the United Kingdom's approach to internal relogativay be more liberal than that of
Germany, the German approach, when consideringe thegspellants’ asylum
applications, will not be in accordance with then@ention.



117. It follows that, in my opinion, the challge to the section 2(2) certificate
given by the Secretary of State in the Yogatha® dass. But there remains the
question whether it is arguable that the decismisand the two appellants back to
Germany is in breach of their ECHR rights. In tlasec of Mr Thangarasa this is the
critical issue to be addressed.

118. The case of breach is based on the ptaposhat if sent back to Colombo,
these Tamil Sri Lankans will face harassment frbm $ri Lankan police because of
their Tamil associations and danger from the LT EEduse of their refusal to join the
LTTE and fight with them. There is evidence to segjghat both these dangers might
be present. The question is whether it is permissibom an ECHR viewpoint, for
the Secretary of State to send the appellants tta¢kermany so that the German
authorities can assess the weight of the evidendedacide whether to send them to
Sri Lanka would be in breach of their human rights.

119. This issue has, in a very similar casenbmonsidered by the European Court
of Human Rights at Strasbourg. The casélis United Kingdoni2000] INLR 211.
The case is fully discussed in paragraphs 52 andf 58e opinion of my noble and
learned friend Lord Hope of Craighead and it seSidor me to refer to the court's
conclusion that—

. on the basis of the assurances given by them&er Government
concerning its domestic law and practice, the casrisatisfied that the
applicant's claims, if accepted by the authoriteesild fall within the scope of
section 53(6) and attract its protection.”

and that

"There is ... no basis on which the Court could assumthis case that
Germany would fail to fulfil its obligations undarticle 3 of the [ECHR] to
provide the applicant with protection against realaw Sri Lanka if he put
forward substantial grounds that he faces a ristofire and ill-treatment in
that country.” (p 231).

120. Similarly, in the present cases, no ewddmas been adduced that justifies the
assumption that Germany would send these appellzaitk to Sri Lanka to face
torture or ill-treatment.

121. For these reasons, and for those contamedrd Hope's opinion, and in the
opinions of Lord Bingham of Cornhill and Lord Huttowith all of which | am in full
agreement, the courts below came, in my opiniothéccorrect conclusions and these
appeals should be dismissed.

The original asylum proceedings in Germany

122. | want to add a few words on the imploas of the original asylum
proceedings in Germany. One of the purposes obtii#in Convention, as it will be
a purpose of the Dublin Regulation when it replabesConvention, is to identify the
Member State that should take responsibility faalidg with an asylum application,
and thereby avoid multiple successive applicatiordifferent Member States.



123. In Mr Yogathas' case Germany was the resple state under the Dublin
criteria. He made his initial application in Germgaout it was refused. There is no
indication that he appealed. In these circumstaiieeas, in my opinionprima facie
an abuse of the asylum application procedure forthi come to the United Kingdom
and try again. If there had been a change of cistantes after the refusal of the
application in Germany and before the applicatiotthis country, or if new evidence
had become available after the refusal of the &pglication, a new application might
have been justifiable. But in the absence of amh gustification, and in the absence
of any appeal in Germany, the new application i thnited Kingdom was, in my
opinion, as much an abuse of procedure as it wbale been if made in Germany
after the initial application had been refused. Tiidkcations of abuse are reinforced
by the circumstance that Mr Yogathas has refusedlloav details of his German
application to be disclosed to the UK Immigratianhenrities.

124. In Mr Thangarasa's case, his applicatynatylum in the United Kingdom
was made more or less immediately after his appgainst the German authorities'
decision to withdraw his refugee status had fail@érmany was the responsible state
under the Dublin Convention criteria and no detailsthe proceedings have been
given so as to support an allegation that in wadldng his refugee status and
deciding that he should return to Colombo the Gerrathorities acted in breach of
Mr Thangarasa's human rights.

125. In my opinion there would be much to b $ar the introduction of a practice
under which an asylum applicant whose asylum agipdio had been refused by the
state responsible under the Dublin criteria and tiem made a second application in
another Member State would be required

(1) to disclose, or authorise disclosure of, thepepa relating to the original
application; and

(2) to provide reasons why a second applicatiaulshbe entertained.

The reasons might be a change of circumstancdbgamergence of new evidence,
or some Geneva Convention or ECHR objection tonttamner in which the first
application was dealt with. In the absence of amythese things, the second
application would, in my opinion, be as much ansabaf process as a second action
started by any other disappointed litigant.

126. In the present cases, the courts have dahtertain complaints about the
manner in which the German authorities are saitdolikely to deal with the
appellants' current asylum applications without Wimg anything, other than the
eventual result, about the manner in which the Germwuthorities actually did deal
with their initial applications in Germany. Thisesas to me thoroughly unsatisfactory
and to expose both appellants to a charge of atiugeocess. But nothing has been
made of this aspect of the appeals in the courskeohearing before your Lordships
and it would not be right, therefore, to dismiss #ppeals on this ground.



