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JUDGMENT OF MS. JUSTICE M. CLARK, delivered on the 21% day of

October, 2009.

1. Thisis a substantivapplication for judicial review of three determiioas of

the Refugee Applications Commissioner (“the Comiorsx"), dated October, 2008
that Greece is responsible for determining theieapls’ asylum applications and that
they should be transferred to Greece, pursuaihetéerms ofCouncil Regulation

(EC) No. 343/2008‘the Dublin Il Regulation”).

2. The three cases were listed for hearing togethsinaifar issues arise in each

case. They are also representative of some thigdeer cases in which the same or



similar issues arise. Leave was granted on corseRinlay Geoghegan J. on th® 8
December, 2008. The substantive hearing took @atee Kings Inns, Court No. 1,
over seven days on the2@7", 28" May, 2009 and the 3829", 30" and 31 July,
2009. Mr. Feichin McDonagh S.C. and Mr. Conor PoRi&. appeared for the
applicants and Ms. Sara Moorhead S.C. and Ms. &ioBitack B.L. appeared for the
respondents.

1. Background
3. The three applicants in these cases are in a sigiilation insofar as they have

each applied for asylum in Ireland and in each eaSarodac “hit” revealed that the
applicant had previously entered Greece wherelms fingerprints were taken. The
Commissioner determined that Greece is responibkxamining their asylum
applications in all three cases pursuant to theliDubRegulation and that they
should be transferred to Greece. A further comfeature of the three cases is that
the applicants were represented by the Refuged Bageice (RLS) who made
submissions to the Commissioner on behalf on epplicant, requesting that the
Commissioner exercise his discretion under Art8{®) of the Dublin 1l Regulation to
derogate from the normal application of that instemt and to accept responsibility
for determining the applicants’ asylum cases itahd.

4.  Naturally, there are of distinguishing featuregach case in that Mr. Mirza
claims to be from Iraq, Ms. Mamo from Eritrea and Mbrahimi from Afghanistan.
Mr. Mirza and Mr. Abrahimi did not apply for asyluim Greece while Ms. Mamo
made an application which appears to have beesaéfuThe determinations that are
challenged in these proceedings were based on mcoriviemorandum (“the
Memo”) prepared by the Commissioner’s agents. dpmicants challenge the

process by which the Memo was prepared and thdusans contained therein.



2. The RLS Submissions

5. Although the RLS made applicant-specific submissitmnthe Commissioner in

each case, the substance of the submissions mddedmed the language used in

each case was very similar. In each case, ther®ad® the following points in

respect of asylum procedures in Greece:-

(@)

(b)

(©)

(d)

(€)

(f)

A report of theCommittee on Civil Liberties, Justice and Home ifdfa
(LIBE) of the European Parliament (July, 2007) detine deplorable
reception and detention conditions for asylum see&rad noted that
refugee recognition rate in 2004 was 0.3% and B620as 0.7% and total
protection stood at 1.2%;

A Press Release from the Director of European Adfior the PROASYL
network (October, 2007) noted that Greece is erjaga systematic
violation of the human rights of asylum seekers;

In January, 2008 the European Commission had dtariengement
proceedings against Greece in the European Codustice (ECJ) for not
complying with the Dublin Il Regulation;

Various other EU Member States had recently deambedo transfer
asylum applicants to Greece. In the various sufions, reference was
made to Norway, Germany, Sweden and Iceland. A&dek was
submitted indicating the countries which had ceasdcthnsfer persons to
Greece or whose Courts had intervened to restugim sansfers, and the
dates on which they had ceased such transferssethree for much of the
information being th&uropean Council on Refugees and Exiles
(ECRE)’s weekly electronic update (Ecran);

Representatives of the Commissioner and the AtyoBeneral’s Office
were present at an ELENA Conference in Athens briy, 2008 where
the treatment of asylum seekers in Greece wasstisduand where
Member States were urged not to return applican@réece under the
Dublin Il Regulation, and where the following issugere raised:-

- First instance decisions are taken by Greek politeers, with
0.04% chance of success;

- 2.07% chance of success on appeal;
- No legal aid is provided;

- Domestic legislation allows cases to be closed e/harasylum
seeker leaves the territory for a period of moemntthree months
(“interrupted claims”); and

- Once a case has been closed for the above reasan,anly be
reopened for reasons farce majeure.

The UNHCR addressed the issue of interrupted claints paper of July,
2007 and in a covering letter to that paper, theiskant Regional
Representative with UNHCR called on governmentaaie generous use



of Article 3(2) of the Dublin 1l Regulation and, the case of interrupted
claims, to confirm with Greece that persons wowddble to re-enter the
asylum process before transferring them to that MearState;

(g) Forthe Commissioner to determine that the applishauld be
transferred to Greece would be in direct contravenf the UNHCR’s
advices to governments in its Position Paper oflAp008. The UNHCR
called on Member States to stop returning asylushess to Greece and
make use of Article 3(2) of the Dublin Il Regulatiand pointed out
“many obstacles faced by “Dublin returnees” to hagitheir asylum
claim registered and examined, leading to exclusiom the procedures
or to their refoulement. The UNHCR called on Geserpromptly review
their asylum procedure at first and second instanse that asylum
seekers are not left in limbo, unable to exerdmsgrtrights”

(h) The European Court of Human Rights issued an Quderohibition
under Rule 39 of the Rules of Court as an interieasarre, restraining the
transfer of an Iragi applicant from Finland to Greentil further notice.
Subsequently, successful Rule 39 applications werde by lawyers in
Finland in seven other cases involving males framd&lia, Iraq and
Afghanistan.

(i) Given the seriousness of the information widelyilat¢e in relation to
Greece, it waghncumbent on the Irish authorities to investigtte status
of the applicant’s case in Greeaed the likely conditions or risk of
refoulement that he / she would face if returnesdehin advance of taking
a decision as to his / her return.

6. Between the three cases, the RLS forwarded songeurtry of origin
information reports to the Commissioner. Furthet enore extensive submissions of
a similar nature were made in each case. Thosaissions related primarily, though
not exclusively, to refoulement and the “interruptdaims” procedure. Of special
significance in the context of these proceedingbas the RLS made additional
submissions in July, 2008 in the case of Ms. Marhere it was put to the
Commissioner that this was a case in which he whBded to derogate under

Article 3(2) of the Dublin Il Regulation. The RLlssibmitted that Ms. Mamanéver
could have obtained access to a fair and effe@sydum process in Greecand
remained at risk of refoulement if returned to tb@intry, in breach of her

fundamental right to claim asylum and her rightdanthe Geneva Convention



relating to the Status of Refugees and the Euro@@avention on Human Rights

(ECHR). It was further submitted:-

“The Dublin Regulation is premised upon the neeadfgective, fair criteria

to rapidly identify the Member State responsiblelébermine an asylum claim
“so as to guarantee effective access to the proesdar determining refugee
status” (Council Regulation 343/2002, the “DublihRegulation, Recital 4).
Recital 15 states as follows:-

The Regulation observes the fundamental rightspaimatiples which
are acknowledged in particular in the Charter offlamental Rights
of the European Union. In particular, it seeks tsere full observance
of the right to asylum guaranteed by Article 18.

Article 18 of the Charter provides a right to asylas follows:

The right to asylum shall be guaranteed with duspeet for the rules
of the Geneva Convention of 28 July 1951 and tlo¢deol of 31
January 1967 relating to the status of refugeesiaratcordance with
the Treaty establishing the European Community.

The Dublin 1l Regulation, therefore, cannot be readpplied in a manner that
would put an asylum applicant in jeopardy of notihg his asylum claim
properly determined. Given the information on files submitted that this
Applicant will not have a proper asylum applicatiarGreece and cannot be
returned there under the Dublin Regulation.”

7. The RLS concluded as follows:-

“In this context and given the specific and comipglinformation available
regarding Greece, it is submitted that it is whallgppropriate for the
deeming provisions of the Dublin Il Regulation ®Used to deem Greece
responsible. For all of the above reasons weocallou to exercise your
discretion and allow our client admission to a &aid effective asylum system
in Ireland.”

8. The applicants’ arguments in these proceedings tiereorigins primarily in

those submissions.

3. The ORAC Memorandum
9. The Memo which forms the basis of the decisionachecase was in Mr.

Mirza’s application and Ms. Mamo’s application sgnby the same Authorised
Officer of the Dublin Unit on the 22and 23" October, 2008, respectively. In Mr.
Abrahimi’s case the Memo was signed by a diffefanthorised Officer, on the 32

October, 2008.The three Memos follow the same structure. Thesy §iet out the



details of the application, highlighting discrepi@sdn the evidence given by each
applicant and noting that the applicants weretless forthcoming during the initial
phase of their asylum applications in Ireland alibair experiences in Greece. The
Memos then refer to specific elements of the RLUSs8sions in each case. From
that point on, the Memos are identicéth each case the Officer summarises the RLS

submissions as raising the following six issues:-

(@) The “interrupted claims” procedure;
(b) The question of access to and the quality of theeteasylum process;
(c) The nature of the reception conditions;

(d) Whether Greece meets its international obligationelation to non-
refoulement,

(e) The infringement proceedings taken by the Eurof&@mmission against
Greece in relation to the Dublin Il Regulation;

(H  The position of other EU Member States in relatmneturns to Greece
under the Dublin Il Regulation.

10. In each case the Officer states that he / shededl with those issues having
regard to research prepared including contacts etiter EU Member States. The
Memo then in paragraphs numbered 1 — 58 sets canalgsis of the issues raised.
Each Memo summarises the information set out irpteeeding paragraphs and
reaches an identical conclusion.

11. Paragraphs 1 — 58 of the Memo are divided intddhewing headings:-

. On Interrupted Claims (para. 1);
. On ECRE and the infringement procedures (para3; 2-4
. On the LIBE Committee Delegation (paras. 5-8);

. The UNHCR Position Paper of”‘l‘B\priI, 2008 on the return of asylum
seekers to Greece under the Dublin Regulation $para25);

. The Position in other Dublin Regulation StateéSweden, Norway, The
Netherlands, Germany, the U.K. and Grefu&ras. 26-31);

. Information Obtained from other Member States red@e;
. Refoulement Matters (paras. 54-55);



12. Inits concluding paragraphs (56-58), the Memo sithat Greece is a party to

and thus bound by international human rights ims&mnts which prohibit refoulement

and that The current development of a common EU asylumypbliaMember States

(including Greece) is predicated on the full andlirsive application of the 1951

Geneva Convention relating to the status of refaga®l its 1967 New York Protocol,

which maintain the principle of non-refoulementfhe Memo draws 12 conclusions

on the situation in Greece:

(i)— (iii) There is no risk of refoulement

(iv)
v)
(vi)

As outlined by the UNHCR in 2007 there wowlppear to be substantial
efforts to provide support to asylum applicants;

Applicants transferred from Ireland to Grebese been accepted into the
asylum system;

There is no general application by other Mem§8tates of the sovereignty
clause of the Dublin Il Regulation. Any derogatienn relation to
specific and unique cases.

(vii) Any Member State which suspended transfer&teece did so on a

temporary basis until they were satisfied thateéheas no risk to the
applicant on transfer.

(viii) An accurate description of procedures cartdden from information

(ix)

(x) -

(xii)

provided directly from Greece, and also from vibysother Member
States to Greece. Greece has accepted respdpgdoilexamining the
asylum applications of Dublin Il returnees.

Each Member State has responsibility fordperation of its own asylum
procedure. Any concerns about the operation df puacedures in
relation to the requirements of EU law are a mdtecomplaint to the
European Commission. The Authorised Officer whepared the Memo
states:l am satisfied (on the basis of the evidence aldé both directly
from the Greek authorities and from other Membaeaiteés) that Greece
meets its obligations to admit persons to its asyjpwocedure, to process
their application and to avoid the risk of refoulent”

(xi) At a meeting of th®ublin Regulation Contact Committéeeld every
six months in Brussels and attended by all DubkgiRation liaison
officers and UNHCR representatives), no concerme nagsed in respect
of refoulement from or ill-treatment in Greece.

No report of any actual instance of unlawfafoulement or of any
guestion in relation to the Greek practices andgulares has been
circulated to Member States by the European Coniomse/hich is
responsible for monitoring the operation of the ubl Regulation.



13. The Memo concludes that if the applicant is retdrnieeGreece, he / she will be
admitted to the Greek asylum procedures, will Hagée her claim determined in that
procedure, will have access to reception conditsuth as accommodation and will
not face the risk of refoulement. A recommendati@s therefore made that a notice
of determination issue to each applicant pursuatiiéRefugee Act 1996 (Section 22)
Order 2003(S.I. No. 423 of 2003).

4. THE APPLICANTS' SUBMISSIONS
14. The applicants are seekinger alia an order otertiorari quashing the

Commissioner’s determination that they should bedferred to Greece. Leave was

conceded by the respondents on the following greund

(@) The Commissioner failed to take into account d#vant considerations
and / or took into account irrelevant consideraiondeciding to transfer
the Applicant’s application for asylum to Greece as such the
Commissioner has failed to act in accordance veithgrocedures and
natural and Constitutional justice.

Without prejudice, the Minister failed to considle details regarding
compliance by Greece with the Geneva Conventiating to the Status
of Refugees and the provisions of the Dublin Il &atjon, and / or
considered that the Greek authorities were in canpé with their
obligations in circumstances where they were nal,without prejudice,
the Minister wrongly considered that the Greek atities would properly
apply the provisions of the 1951 Geneva Convenisramended, and
maintain the principles of non-refoulement.

(b) The Commissioner failed to put information regagdihe compliance of
Greece with the provision of the Geneva Converdiodh / or the Dublin II
Regulation to the Applicant prior to making its tan herein. This said
information was not publicly available to the Apalnt.

(c) The Commissioner erred in law in not properly irigeging the
compliance of Greece with relevant obligations uride Geneva
Convention Relating to the Status of Refugees hagtovisions of
Council Regulation (EC) No. 343 of 2003.

(d) The Commissioner failed to give adequate reasangréerring one set
of country of origin information to others and /tbe Commissioner failed
to draw the correct inferences and / or drew whiolbprrect inferences
from the information provided.

(e) The Commissioner erred in law and in fact in nareising its discretion
to admit the application for asylum for considesatwithin the State.



(H  The decisions of the first and second-named Resdsadvere vitiated by
irrationality and / or disproportionality in alléhcircumstances.

(@) Inthe circumstances, a transfer to Greece woulouatto a
disproportionate interference with the rights a tpplicant under the
Constitution, EC law and the European Conventioiloman Rights and,
without prejudice, would be a breach of Council &atgon (EC) No. 343
of 2003.

15. Although reference is made to the European Conwermtn Human Rights
(ECHR), that ground was officially abandoned athkaring of the substantive
application. It was repeatedly emphasised thatifimot a case about Ireland’s
compliance with the ECHR. The applicants alsoifodal that they are only
challenging the Commissioner’s determinations astdhre subsequent decisions of
the Minister to make transfer orders.

16. Having heard the applicants’ arguments over thessoaf some five days, it
seems to this Court that their claim has two sdpdirabs:

A. That the Commissionarcted unfairly, irrationally and in breach of

natural and constitutional justice in the manner in which it assessed the

information and materials before it and
B. That the Commissionerred in law in refusing to exercise its discretion
under Article 3(2) of the Dublin Il Regulation
17. The Court will examine each of those argumentsiin.t

A. UNFAIRNESSAND |RRATIONALITY
18. The applicants complain that when considering trezjuests for derogation, the

Commissioner acted in breach of fair proceduresretdral and constitutional justice

as follows:

- Failing to take into account all relevant comsations and / or taking into
account irrelevant considerations, in breaxthr alia of Regulation 4 of
theRefugee Act 1996 (section 22) Or&el. No. 423 of 2003;

- Failing to draw the correct inferences and /mrandng wholly incorrect
inferences from the COI;
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- Failing to give adequate reasons for preferang set of COI to others;
- Failing to deal with the materials in any meafin way;
- Approaching the material in a less than objectiay;

- Enthusiastically seizing upon and repeating amment or phrase which
could support the idea that it was reasonableattster to Greece

- Ignoring any material criticism of the Greeklzaities;
- Misrepresenting the contents of the COI on eettenited occasions;

- Drawing benign and optimistic conclusions whidve no bearing in
reality; and

- Dealing with the formal aspects of the asylumcedure in Greece as they
appear on paper, but ignoring the well-documengadity of the position
on the ground in Greece.

19. Mr McDonagh S.C. made lengthy submissions on betdfdtie applicants
critically addressing each of the findings drawntly Commissioner’s agents in the
Memo. He argued that the author of the Memo faitedldequately consider that the
European Commission has taken infringement proongedigainst Greece. He
submitted that in considering the letter writtentbg European Commission to ECRE
(an umbrella organisation of NGOs working in theaaof asylum) on the question of
those proceedings, the Memo extracted a sentenich vdilects the trite legal
observation that it is only the ECJ that can eshla breach of the EC Treaty. The
author of the Memo omitted the subsequent relesbservation that Member States
were entitled to exercise the sovereignty claugériitle 3(2) of the Dublin Il
Regulation which, counsel submitted, affirms thistxnce of a substantive decision
making-power on the part of Member States. Thisssian of the second sentence is
indicative of a slant towards a negative decision.

20. Counsel further argued that the Memo seriously eaids the report of the
European Parliament’s LIBE Committee delegatioteece which, he submitted,
was highly critical of asylum determination proceshiin Greece. He argued that the
conclusions drawn in the LIBE report were damning that the Commissioner was

wholly incorrect in interpreting the report as lesupportive of the transfer of
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applicants to Greece under the Dublin Il Regulatible submitted that the
Commissioner characterised the LIBE report in deating and incomplete way and
that the analysis carried out by the Commissiores anodyne, simplistic and an air-
brushing exercise which simply did not reflect thgicisms made by the LIBE.

21. The applicants also criticised the Commissionendihg that it would not be
appropriate to draw conclusions on the outcomesfafjee status in Greece as those
outcomes are influenced by a wide variety of compdetors which are not
necessarily the same in each Member State. Isulamitted that the statistics cited
by the UNHCR were a relevant matter and by faitmgonsider the statistics, the
Commissioner sought to emasculate the criticisnSrekce made by the UNHCR.
22. Mr. McDonagh’s primary submissions were directethstreatment given by
Commissioner to the UNHCR Position Paper of A@U08. He argued that this
report was one worthy of significant considerat@@nt was an exceptional
publication on the part of the UNHCR. He submittieakt it was the most relevant
evidence put before Commissioner which demonstrtétedheffectiveness or the
“shambles” of the asylum determination procedur&iaece. The Commissioner
consciously chose to ignore the most damning pravssof the UNHCR paper and
failed to deal with the concerns raised by the UNHC

23. Particular issue was taken with the Commissiorferting at paragraph 24 of
the Memo that there was adnsiderable body of evidence supplied by Greede an
elicited by other members states that would quegtie contents of the UNHCR
position paper in relation to the issue of accesthe Greek asylum procedure, the
guality of the Greek determination procedure andtmissue of the reception
conditions” It was submitted that this conclusion is nopjgorted by an analysis of

the information supplied by Sweden, Norway, Thehgdands, Germany, Denmark,
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the U.K. and Greece and that the Commissioner’l/sisaof that information was
selective, unfair and irrational. Counsel subrditteat none of the information
provided to the Commissioner by other Member Stedss$ doubts of the significance
on any of the criticisms made by the UNHCR of Gegemless one was to take at
face value what was asserted by the Greek Miniskhe information provided by
those Member States was corroborative of the ntaoncerns raised by the UNHCR
and painted a picture consistent with that paibtethe UNHCR and other NGOs.
24. Counsel took particular issue with the reliancegthby the Commissioner on
the report of the Swedish Federal Agency for Migrabn its visit to Greece between
the 2£'and 2% April, 2008 — i.e. one week after the UNHCR papkervas argued
that the Commissioner misinterpreted or misreadstvedish report by implying that
it indicates that the UNHCR'’s concerns were mispdband unsubstantiated and that
the Memo extracts the positive from the Swedisloreand ignores the negative. Mr
McDonagh also argued that the Memo misrepresehtediéws expressed by Mr.
Dan Eliasson (Director General of the Swedish MigraBoard) in his covering letter
to the Swedish delegation report as being the v@tise delegation itself. Counsel
stated that Mr. Eliasson did not go to Greece andp interpretation on the report
which does not in fact reflect its contents.

25. Counsel further submitted that the Memo faileddoectly interpret the
information provided by Norway to the Commissioaed that the information
provided relating to the U.K. relates primarilyth@ risk of refoulement and therefore
would not question the contents of the UNHCR posipaper on the asylum
procedures in Greece. He argued that the decisioth® House of Lords iNasseri

v. Secretary of State for the Home Departnj2d®9] 2 W.L.R. 1190the Court of

Appeal inA.H. (Iran), Zego (Eritrea) and Kadir (Iraq) v. Setary of State for the



13

Home Departmerf2008] EWCA Civ 985 (8 August, 2008) and the European Court
of Human Rights (“ECtHR”) irK.R.S. v. United Kingdoi\pplication No. 32733/08,
2" December, 2008) have no bearing on the issuesdraighese proceedings as the
claims made in those cases related to ArticletB@ECHR and not to the
effectiveness of the asylum determination syste@reece.

26. Counsel further criticised the Commissioner’'s assent that the information
provided by Greece to the Dutch authorities wasviaait as he argued that it was self-
serving, political and aspirational in nature aaited to address the complaints made
by the UNHCR. He objected to what he describeanasxtraordinary respect for the
views of Greece and warned that the Greek reiteratf its official position could not
be regarded as contributing to a “considerable wfdywidence” questioning the
contents of the UNHCR position paper.

27. Mr McDonagh further argued that the Commissionéec breach of fair
procedures by omitting to refer to documents sutechiby the RLS to the
Commissioner and in particular failed to refer t0.8&. Department of State country
report on Greece for 2007"{81arch, 2008), #thens Newarticle by Kathy

Tzilivakis (February, 2008) and a series of docuim&om the ECRE umbrella
organisation which reiterate many of the conceamnsed by the UNHCR.

Failure to disclose documents
28. A subsidiary argument advanced by the applicantsthat the Commissioner

acted in breach of fair procedures by failing to {xe applicants on notice that he
intended to rely on materials other than thoseiétned by the RLS. The applicants
argued that the information furnished to the Consioiser by Sweden, Norway,
Denmark, Germany and the Netherlands was not ggnergublicly available and

even if it had been publicly available, the appiiisshad no way of knowing that the
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Commissioner was intending to rely on it and th&yengiven no opportunity to
comment or make submissions on those materials.

29. Mr. Richard Godfrey, an Assistant Principal with AR filed a replying
affidavit in which he avers that the Swedish repelied on by the Commissioner was
located from the ECRAN weekly updates which is &site known to the RLS. He
stated that the Norwegian press release was dieclila Norwegian newspapers and
was therefore freely available and that the infdramasubmitted by Greece to the
Dutch Dublin Unit was freely available on the imtet. Mr. Godfrey stated on
affidavit that the information set out in repli@sspecific queries from the
Commissioner to the Dublin Units of Germany, Denkraard Greece (Annexes 8, 9
and 10 to the Memo) was available through the E@REsite and ECRAN weekly
updates. Mr. Godfrey noted that there was extensivoperation throughout Europe
between bodies such as the RLS and NGOs in gesredladtated that he believed that
all of the information relied on by the Commission@s available to the RLS prior to
the date on which the Memo was prepared and tlegrdetations issued.

B. ERROR OF LAW
30. The applicants argue that the Commissioner watlexhto determine that the

applicants should be transferred to Greece purgaahe Dublin 1l Regulatioonly if
Greece was applying the Geneva Convention relébitige Status of Refugees (“the
Refugee Convention”) in a manner consistent wightédrms of the Dublin 11
Regulation. The applicants rely on Article 3(1}lo¢ Regulation which provides:-
“Member States shall examine the application of thirgl country national who
applies at the border or in their territory to ame of them for asylum. The
application shall be examined by a single MembateStvhich shall be the one

which the criteria set out in Chapter Ill indic&eesponsible.”
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31. The applicants argue that the obligation to exartheeasylum application of a
third country national under Article 3(1) must lead as an obligation to examine the
application in accordance with the Refugee Conwardind in accordance with EC
law. They point to recital 4 to the Dublin Il Regtion which states that the method
for determining the Member State responsible ferdkamination of an asylum
application “should be based on objective, faitecia both for the Member States and
for the persons concerned. It should, in particuteake it possible to determine

rapidly the Member State responsitde,as to guaranteeffective access to the

procedures for determining refugee sta&unsl not to compromise the objective of the

rapid processing of asylum applicationsig applicants’ emphasis

32. The applicants argue that these provisions inditeteeach Member State must
have in place a fair and effective system for teeednination of asylum applications.
They accept that there is a presumption that MeiSketes apply the same standard
of protection and determine applications in accocgavith the Refugee Convention
but they argue that such a presumption is not csha and that in cases where the
presumption is rebutted by clear and cogent evieleORAC isobligedto exercise its
discretion under Article 3(2) of the Regulatiorhe so-called “sovereignty” clause —
and accept responsibility for determining the asyhapplication in Ireland.

33. The applicants argue that the presumption of canpé has long since been
rebutted in the case of Greece. The informatidarbehe Commissioner
demonstrates that the asylum process in Greectsligmables” and that there is no
guarantee that the Refugee Convention is beingeappt that asylum applications
will be determined fairly and effectively. In tresircumstances the Commissioner
erred in law by failing to exercise his discretiorderogate from the Dublin I

Regulation.
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5. THE RESPONDENTS SUBMISSIONS

A. UNFAIRNESSAND |RRATIONALITY
34. With respect to the applicants’ arguments on then@sioner’s failure to act

in accordance with natural and constitutional gestls. Moorhead pointed out that
while the key recommendation made by the UNHCR twaglvise Member States to
suspend transfers to Greece under the Dublin IuR&gn, the information provided
by other Member States was that they were genearaiitinuing to transfer applicants
to Greece. Those two scenarios are inconsistehit éimen fell to the Commissioner
to analyse all of the evidence before him in thentbso as to decide the appropriate
approach for this country to adopt. Ms Moorheasited that it would be
fundamentally incorrect to suggest that each Merfshate should operate as an
island, isolated from the practices of other Menthiates and in that context it was
entirely reasonable and eminently sensible folGbmmissioner to have regard to the
views expressed by other Member States subsequér tssue of the UNHCR
recommendations.

35. Ms. Moorhead argued that the reality is that wthlke applicants may have
wished for the Commissioner to rely on the UNHCReyaand not return the
applicants to Greece under the Dublin 1l Regulattbere was in existence a body of
other evidence that the Commissioner could rely Dime evidence that was before the
Commissioner was not all “one way traffic” and tegue was not quite as clear-cut as
the applicants would wish. It was not appropriatehe Commissioner to take the
UNHCR position paper in isolation; it was approtgigor him to instead examine the
information in the round. All relevant materiaicluding the highly relevant
information obtained from other Member States, e@ssidered and overall, the

Memo demonstrates that an impressive amount oarelsevas carried out, nothing
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was glossed over and serious consideration wag gvihe applications for
derogation.

36. Ms Moorhead responded to each of the specific ssdioris made by the
applicants. She placed great reliance on the repanpiled by Sweden, noting that it
was prepared after the UNHCR position paper wasighdd and made reference to
other NGOs'’ reports and was material to which tben@issioner was clearly entitled
to have regard. She submitted that there wasstmdiion to be made between the
views expressed by Mr. Eliasson and those exprasdbd delegation’s report.

37. Ms Moorhead also argued that the comments contamix® Memo as to the
statistics cited by the UNHCR were entirely reasda@iven that neither the
Commissioner nor the RLS are party to the refuggerchination system in Greece
which is a Member State of the EU and a Contraciitage to the ECHR. She also
argued that it would be disrespectful for the Cossiginer to disregard the
information provided by Greece.

38. Finally Ms. Moorhead asked the Court to bear indvttrat the Commissioner’s
assessment was undertaken in the light of alleggatd refoulement and interrupted
claims, which had the potential to constitute tresit contrary to Article 3 of the
ECHR. Those allegations now form no part of theeeeedings.

Failure to Disclose Documents
39. Ms. Moorhead argued that the Commissioner addrebsegliestion of how

other Member States were dealing with transfefSreece because this was a matter
raised by the RLS. She argued that a distinctias grawn by Cooke J. R.J.A.
(Ajoke) v. The Minister for Justice, Equality araW_Refornf2009] I.LE.H.C. 216

(30" April, 2009) between, on the one hand, informatiba generalised nature

which might be included in a s. 13 report and fsined to an asylum applicant for the
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first time with that report, and on the other hamdrmation which was of relevance
to the individual asylum seeker and which natuwratice would require to be put to an
applicant for comment before a decision could bdanal' he information at issue in
this case is, she argued, generalised informatam which the applicants could not
be expected to comment, and did not require toubéopthem for comment and
explanation. She also relied in this regard ordiéngsion of the Supreme Court in
Baby O v. The Minister for Justice Equality and LReform[2002] 2 I.R. 169.

40. Inreply, Mr. Power B.L. on behalf of the applicausbught to distinguishjoke

on the basis that the application in that casefaraasylum whereas in this case the
application was for derogation. He accepted thanost cases, there is an interest in
ensuring that a quick decision is taken as torduester of an asylum applicant and
that there is no general requirement to put infaionato an applicant for comment
and explanation but in this case there was deefpamarsy about the material sourced
and in the circumstances the material relied othbyCommissioner should have been
put to the applicants.

B. Error of Law
41. The respondents dispute the applicants’ interpogtatf the Dublin 11

Regulation. Both parties agree that the Regulaifmsrates on the presumption and
the premise that every EU Member State will obsémeeprovisions of the Refugee
Convention. The respondents argue that absenhtegelence that the applicant
will be at risk of treatment contrary to Articleo8the ECHR, the Commissioner is
entitled to transfer an applicant in accordancé wie Dublin Il Regulation and that
there is otherwise no obligation to derogate.

42. The respondents argued that the ECtHR.R.S (cited at para25 above) made

a clear distinction between Member States’ oblayaiunder the Dublin Il Regulation
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where there is a real or substantial risk of amchgt3 violation and the situation that
arises where an applicant complains about the adgqf the asylum determination
process. The same distinction was made by thet@bppeal inZego,the House
of Lords inNasseri(both cited at par&5 above) and this Court Mantay (M.M.) v.
The Refugee Applications Commissioner & Afuunireported, High Court, Clark J.,
8" June, 2009).

43. The respondents argue that as the applicants havelaned their initial claim
that their transfer to Greece would put them &t oilill-treatment contrary to Article
3 of the ECHR, there is no legal impediment tortlr@insfer to Greece. They argue
that the default position under the Dublin 1l Reggidn is that applicants should be
transferred in accordance with the scheme of tlgailRR&on, save for exceptional
circumstances. They argue that it is for the EeaspCommission to take
infringement proceedings against a Member Stateré¢he European Court of
Justice if there are issues about that State’s tange with EC law and it is not
appropriate for Ireland to parse or analyse th&uasgetermination system of another
Member State. In addition, the decision&KiR.S.andNasserimake clear that the
first port of call if there is a complaint in regp®f the asylum system in Greece is
with the Greek courts and then before the ECtHRrantdhe domestic courts of the
transferring state.

6. THE COURT'S ASSESSMENT
44. The Court believes that notwithstanding the outtlagéicisms made by the

applicants arising from the determination thattalée applicants should be returned
to Greece under the terms of the Dublin 1l Regalgtsometimes the basic import of
the Dublin Il Regulation has been lost. When paniag his functions under the

Refugee Act 1996 (Section 22) Order 2@®D8etermine whether an asylum
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application should be examined in Ireland, the Cagsianer is not obliged in any
case to deal with the merits of the asylum appboabr to accede to an applicant’s
request for derogation. However, because of the@af the Regulation which is an
EU-wide agreement and which sets out a “Hierardh@rderia” for determining
which Member State is responsible for examiningudigular asylum application, the
Commissioner must take into consideration all r@éhg\matters known to him,
including any representations made by or on beadfdtie applicant. In these cases
the Commissioner’s decision must be viewed in thr@ext of the applicants’ specific
representations.

45. When each of the applicants applied for asyluntefahd they told blatant
untruths. None of the applicants revealed that Hasl come to Ireland via Greece
until faced with the fact that the Eurodac systewernled that each applicant had
previously been in Greece. This information canéd that Ms. Mamo had her
fingerprints taken in Greece on th® September, 2003 and subsequently applied
unsuccessfully to be considered a refugee in GreAd@ategory 2 Eurodac “hit” in
respect of Mr. Abrahimi and Mr. Mirza revealed ttay were apprehended in
connection with the illegal crossing of an extetmalder and had their fingerprints
taken in Kos on the 30September, 2007 and Mytilini on th8 8anuary, 2008,
respectively.

46. Itis common case that according to the critertaoseéin Chapter Il of the
Dublin Il Regulation, Greece would be the Membeat&tesponsible for examining
the applicants’ asylum applications and that ifribemal scheme were followed, the
applicants would be transferred to Greece. Thécgnts requested that the
Commissioner exercise his discretion to derogatm fhe normal application of the

Regulation pursuant to Article 3(2) of that instemhwhich is commonly known as
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the “sovereignty clause” and to accept respongidir determining their asylum
applications in Ireland. Article 3 of the Regutetiprovides:-
“1. Member States shall examine the application oftaimg country national
who applies at the border or in their territory &amy one of them for asylum.
The application shall be examined by a single Mariv@te, which shall be the
one which the criteria set out in Chapter Il indte is responsible
2. By way of derogation from paragraph 1, each Mengtate may examine an
application for asylum lodged with it by a thirdwedry national, even if such
examination is not its responsibility under thet@nia laid down in this
Regulation. In such an event, that Member Staté bBhaome the Member State
responsible within the meaning of this Regulatiod ahall assume the
obligations associated with that responsibility.]”
47. The primary basis on which the applicants soughktdbrogation under Article
3(2) of the Dublin Il Regulation was that if thepdipants were transferred to Greece,
Ireland would be in breach of its obligations unttexr European Convention on
Human Rights (ECHR) because there was a risk iegtwould be subjected to ill-
treatment in or refoulement from Greece contrariiicle 3 of the ECHR. The
Commissioner assessed that argument and foundritthe evidence, there was no
risk of the applicants being exposed to treatmdntivwould be contrary to Article 3
of the ECHR. The applicants do not challenge tbatlusion. In addition, the
applicants clarify the nature of their challengeskgting that the “interrupted claims”
procedure plays no role in these cases. In anmytetiee Court observes that Greece
gave a standard assurance in reply to the Commsso‘take back” requests in the
cases of Mr Mirza and Mr Abrahimi that those apgiits would be entitled to submit

an asylum application upon their return to Greéteely wished to do so. The
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guestion does not appear to be live in Ms Mamaose @s she appears to accept that
her asylum application was already determined BeGe. It is stated that she was
refused refugee status but she appears to hawkitiv@reece for some four or five
years thereafter before coming to Ireland.
48. The second basis for the request for derogationesssntially that Greece does
not have in place an effective asylum determinasigstem and Ireland is therefore
obligedto derogate under Article 3(2). While this wasloubtedly the main plank of
the applicants’ submissions to the Court, it way weuch a subsidiary aspect of their
requests for derogation to the Commissioner. Thigation to derogate by reason of
the absence of an effective asylum system in Greasean argument formulated in
Ms. Mamo’s case. As was noted at parag@pbove, in her case the RLS submitted
that the recitals to the Dublin Il Regulation aremised on the need to guarantee
effective access to asylum determination procedamelsto ensure full observance of
the right to asylum guaranteed with due respedti®erules set out in the Geneva
Convention and the right to asylum as guaranteelrbgie 18 of the Charter of
Fundamental Rights of the European Union. It wdsrstted on her behalf that:-
“The Dublin Il Regulation, therefore, cannot be remdpplied in a manner
that would put an asylum applicant in jeopardy of having his asylum claim
properly determined. Given the information on files submitted that this
Applicant will not have a proper asylum applicationGreece and cannot be
returned there under the Dublin Regulatibn
49. Although such submissions were not so clearly ifledtin the cases of Mr.
Mirza and Mr. Abrahimi the Commissioner neverthglassessed this argument and
the evidence advanced in support of the applicdboderogation and concluded that

each Member State has responsibility for the operatf its own asylum procedure
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and any concerns about the operation of such puoesdn relation to the
requirements of EC law are a matter for complarthe European Commission. The
Commissioner also concluded that the evidence atelscthat if the applicants are
returned to Greece, they will be admitted to thegRrasylum procedures and will
have their claims determined in that procedurethag will also have access to
reception conditions such as accommodation.

50. The applicants challenge the validity of those dasions and argue that they
were reached both in error of law and in breactaiofprocedures and natural and
constitutional justice.

A. UNFAIRNESSAND |RRATIONALITY
51. The applicants argue that the assessment of teasxé submissions made on

their behalf by the RLS regarding the inadequaytuas determination processes in
Greece was conducted in breach of fair proceduréofnatural and constitutional
justice. Primarily they argue that the Commissidnek account of irrelevant
considerations, failed to take account of relewamisiderations and drew incorrect
conclusions from the material.

52. The applicants approached the challenge to thesssat of their submissions
by forensically deconstructing the Commissionersmb and taking each individual
assertion made by the RLS and laying it besideCinamissioner’s response. In that
way the applicants sought to demonstrate thattieermation contained in the Memo
does not correspond to the information on whigh #aid to be based. This is an
exercise frequently disapproved of, especially bgrPJ. inG.T. (Tabi) vRefugee
Appeals Tribuna[2007] I.E.H.C. 287 (27 July, 2007), where he held that is not
desirable that a decision be parsed and analysedifay word in order to discern

some possible infeliciiy the choice of words or phrases used
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53. The lengthy Memo which grounded the impugned dexssshould ideally have
been approached as a complete document to estalblether, read as a whole, it
failed to address the arguments made by the appdica whether it arrived at
conclusions on those arguments and supporting dextsnthat were unfair, wrong in
law or based on serious factual errors. Having tka Memo in that way there is
little doubt that the issues raised by the RLS elndif of the applicants were
considered thoroughly and carefully. Each subrorssiade was examined and
attached country of origin information and othertenial furnished was considered.
The applicant did not during the lengthy hearingqpto any relevant matter which
the Commissioner failed to consider. The Countassatisfied that the
Commissioner breached his obligations under Reiguldt of theRefugee Act 1996
(Section 22) OrdefS.I. No. 423 of 2003) to take account of all r@lletvinformation
known to him.

54. Perhaps the most vehement of the applicants’ ismtiavas directed to the
Commissioner’s conclusion that there was a “comalale body of evidence” which
would question the contents of the UNHCR positiapgr of April, 2008 which calls
on Member States to derogate from the normal agpdic of Dublin II. It is perhaps
unfortunate that by concentrating on single aspafctise Commissioner’s Memo and
by attributing a perhaps unintended interpretatiiothe phrase set out in paragraph 24
of the Memo that there was a “considerable bodsvadfence which called into
guestion the contents of the UNHCR position papieg”applicants have distorted the
real meaning of the Commissioner’s analysis. Altiothe somewhat infelicitous
use of the phrase set out at paragraph 24 coukkeh out of context, appear to be
unsupported by the evidence, the Court is satishiatlthis is not a fair interpretation

of what was intended. When the Memo is read ab@enand paragraph 24 is taken
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in the context of the preceding paragraphs anauiagysis that follows, the finding is
in fact supported by the evidence. It was not ssgggl that the factual correctness of
difficulties in the asylum system in Greece wassgioaed but rather that the need to
derogate from Dublin Il as a result of those difftees was disputed by a considerable
number of sources. Before arriving at that conolushe Commissioner considered
each of the three issues of concern outlined inJNeICR position paper of April,
2008. Each issue had been considered in thedighe covering letter written by

Mr. Eliasson, Director General of the Federal Agefoec Migration and Refugees
dated the ¥ May, 2008 which accompanied the report of the Sstedelegation.

55. The covering letter of Mr Eliasson is of particutalevance because it was
written as an overview of the report of the deleyatompiled after an on-site visit
which took place just one week after the UNHCR tosipaper issued on the15
April, 2008. The Swedish report makes no referaadbe UNHCR position but does
not underplay the difficulties experienced by asykeekers in Greece and
corroborates the UNHCR report in that regard. Biasson’s letter establishes that
notwithstanding those findings, his analysis ofdleéegation’s report was that the
relevant Swedish authorities would not derogateegdly from the Regulation. He
noted that Sweden’s attitude is that derogatioiso@igranted only in exceptional
circumstances so as not to contravene to genenabfaihe Dublin Il Regulation. He
noted that the delegation report indicates thaaydum determination system and
reception conditions in Greece “generally meet ptadde standards” save in the case
of children. On the basis of that and other infation relating to Greece he
concluded that rfot enough reasons, be they humanitarian or othere detected”
whereby a derogation could be made to the genelnahse of the Regulation. In

those circumstances, the Commissioner’'s Memo atynaflects the contents and
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tenor of the Swedish delegation report and thetiposof Mr. Eliasson. The authors
who considered this information were entitled toéheegard to the effect of the
Swedish delegation’s report on Swedish governmelntypand the advice to the
Swedish government given by their responsible effan that particular policy.

56. The Court considers it important that immediatedyooe reaching the
conclusion set out at paragraph 24, the Commissiuad regard to the decision in
Zegowhere the Court of Appeal made the crucial disitbmcbetween cases involving
a risk of a breach of Article 3 of the ECHR andcalses falling short of that
threshold. The Commissioner also went on to paminthat‘in relation to the

UNHCR position paper, it is only appropriate thaist matter should be considered in
the context of a more holistic examination of nmrategising including the position of
other EU States, non-governmental organisations ahdourse, the Greek
authorities themselvés.

57. The Commissioner then considered the positionheroDublin I Regulation
Member States being Sweden, Norway, Germany, Ddqrtiea Netherlands and the
U.K. As noted above those Member States indictitatthey are continuing in
general to transfer applicants to Greece. The deatsrappended to the Memo
indicate that other Member States were generalprawf the difficulties for Greek
authorities and for asylum seekers as outlinechbydNHCR in its position paper and
by many reports prepared by other NGOs and hunramtarganisations. A careful
examination on the position of the other MembeteStaonsulted by the
Commissioner’s officers indicates that, notwithsliag the UNHCR position and
advice that transfers to Greece be halted, theyofithose Member States consulted
by the Commissioner in the preparation of the Mevas that they had either

resumed or continued to operate in accordanceth&tublin || Regulation. For
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instance, in December 2007 Norway decided to tearppistop transfers of families
with minor children to Greecebésed primarily on concerns about the reception
conditions for such a vulnerable group of asylukses. In February 2008, the
decision was taken to temporarily stop the transfell asylum seekers to Greece,
“on the basis of information about possible violasi@f the rights of asylum seekers
in Greece€. Norway did not resort to the sovereignty clauséhose cases. It simply
put transfers on hold temporarily and did not exarthose cases for the time being.
In July 2008, the Norwegian Ministry of Labour aBdcial Inclusion determined that
the examination of asylum applications involvingnsfer to Greece under Dublin 1l
should resume, with the exception of applicati@amfifamilies with children. That
decision was notified to other Member States or2tigluly, 2008.
58. As was previously noted, Sweden decided in Ap@iQ&that no grounds had
been identified by the delegation that visited Geaehich would merit the general
suspension of the Dublin Il Regulation althougtiatided not to transfer
unaccompanied minors.
59. The German authorities indicated on th& Tdly, 2008 that Germany was still
actively processing cases that would result imadfer to Greece and was still
proceeding to transfer applicants to Greece, igedge of their nationality. From
January to May, 2008 it had transferred 143 applecto Greece. Germany indicated
its position as follows:-
“In principle, transfers to Greece are continuingase place from Germany to
Greece. The sovereignty clause in the Dublin [Regn] is being closely
examined with Greece. In case of doubt, use iméthe sovereignty clause
for people in particular need of protection. FrohetGerman point of view,

persons following under “particular need of protect’ include
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unaccompanied minors, pregnant women, women witthom babies or

infants, persons over the age of 65 [and] persortis &vserious disease or

handicap’
60. Denmark indicated by letter dated tH%\BJIy, 2008 that it was a strong
supporter of the Dublin system and as a resulag of the view that a generally-
applied suspension of the Dublin Il Regulation vabwiork against the purpose of the
Regulation. It indicated that Denmark would coaério follow the procedure where
the Greek authorities would be asked in each @asertfirm in writing that the
returned applicant would have their applicationsidered upon return. Denmark
indicated that it would transfer adult asylum apgtts to Greece unless special
considerations of a humanitarian nature aroseoritirmed that it had been decided
for the time being to suspend transfers of unace@meo minors. That decision was
made on the basis of the Swedish delegation report.
61. Thus the Commissioner was aware that the other Me®tates consulted were
continuing to transfer asylum applicants to Greadti®ough they did not transfer
vulnerable applicants. As the respondents poiateédnone of the applicants in this
case were in any particular vulnerable categorye ifformation received by the
Commissioner from other Member States indicatetsthizse countries did not follow
the UNHCR’s recommendation that they should deefaim the Regulation in
relation to transfers to Greece. In that way tiINHCR position is not consistent with
the position taken by those Member States. The Oesiomer’s view that these
sources bring into question the UNHCR’s views anriked for derogation from the
Regulation is therefore well supported by evidence.
62. Another of the applicants’ criticisms of the Comaniser's Memo was that it

appeared to minimise negative findings made inousreports on the asylum
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determination process in Greece and engaged ilectise assessment of that
information which it was argued was unequivocdilgttthe asylum process in Greece
was a “shambles”. The Court has viewed the mapgrts where this criticism was
made. If a report is to be of any utility in edisiting facts it must first be informed.
In determining the value of the information con&nn a report it is not of any great
benefit to identify each piece of information cang&a in that report and then to assess
each portion separately. A more useful exercise rsead the report as a whole to
establish the source of the information, the expednd objectivity of the author and
whether the contents show consistency with oth@orte on the same subject. When
the report as a whole is deemed reliable and usefiiinformation deemed of value
Is extracted and relied upon, such evaluation is1aatralised by the failure to list the
other findings and comments made in the report ucaiesideration. Once the
extraction of key information follows a fair ancae®mnable examination of the whole
report and the extracts are quoted in contextexfi@cts cannot be seriously
impugned. | believe that this is the case here.

63. The Memo does not distinguish between the mattdreig in the Swedish
delegation report itself and the views expressedtiercovering letter from the
Director General of the Swedish Migration Board, Hliasson. That omission
cannot, as was asserted, amount to a breach giréaiedures. The letter and the
report are inextricably linked and to ignore thaklwould be to distort the purpose
and effect on the actions of those who directedrthestigation of conditions in
Greece, i.e. to advise on future policy. All pastin this proceeding agree on the
importance of the Swedish delegation report aest-dated the dissemination of the
UNHCR position paper and the advice to governmenkalt Dublin 1l transfers to

Greece. Its importance is the very reason whyCiiamissioner considered the
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Swedish report in detail when seeking to estalithstreactions of other Member
States to the UNHCR advice. The Swedish governmariention to continue
returning asylum seekers to Greece under the DulldRegulation (with the

exception of children) was therefore highly relavaarticularly as it informed the
Norwegian Ministry of Labour’s decision of July, @®to direct that the transfers of
adult asylum seekers to Greece under Dublin Il Bheecommence.

64. That brings the Court to the applicants’ argumabat tittle or no regard should
have been had to the information provided by Gredteere is a fundamental
principle that in any situation where allegations made against one party, the other
side should be afforded an opportunity to provideside of the argument before any
decision is arrived at audi alteram partem Greece is a Member State of the EU and
a Contracting State to the European Conventionumah Rights and as such, there
must be a presumption that it will comply withiréernational obligations. Here it
was incumbent on the Commissioner to hear whatdgrbad to say regarding the
very extensive criticisms made regarding its asyaigsessment system. The
Commissioner was aware of the concerns relatinlggqractice in Greece of
interrupted claims. The Commissioner was also awéproceedings taken by the
European Commission against Greece on this vent pod for Greece’s failure to
implement the Reception Conditions Directive irl.fulhe views of Greece on the
suspension of transfers under Dublin 1l had theeeto be given due weight. Had the
Commissioner not sought information from Greece,applicants may well with
some justification have argued that he conducteéd@mplete investigation.
Contrary to what was argued, there is no queshiahthe Commissioner relied either
solely or disproportionately on the information yaeed by Greece in coming to his

determination that the applicants should be traredethere. The Commissioner’s
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discussion in the Memo of the information providsdGreece came after the actions
taken by various other Member States in a geogecapfisimilar position to Ireland
were identified. The applicants’ arguments retatimthe undue deference by the
Commissioner to Greece’s position and responseet®NHCR paper and the
criticism of humanitarian organisations and NGGQsrast warranted.
65. The nextissue is the statistics relating to leeélsuccessful asylum outcomes
cited in the UNHCR report which are undoubtedlymalagly low. The approach
taken by the Commissioner to those statistics wasdicate that neither the RLS nor
Ireland is a party to the determination procesSrieece and that it would not be
appropriate to draw conclusions on the figuresvas stated that the outcome of
applications is influenced by a wide variety of qgoex factors which are not
necessarily the same in each Member State. The Gloserves that in the report of
the Swedish delegation in April, 2008 it was naésdollows:-
“We were told that many asylum seekers mentiomecoc reasons as
confirmed by [A.V.], who works as [a] lawyer foralGreek Council for
Refugees. She said that this concerns in partiasidum seekers from
Pakistan, Bangladesh and Sri Lanka. They oftea ti\s as a reason and since
the proceedings in Greece are very long they neliy and receive a “pink card”
and they can work and receive health care duriei stay. These people often
have accommodation also. However, many people fraqndo not want their
application to be controlled in Greece but theylappother EU countries so
they do not ask for asylum.”
66. Two of the three applicants in this case give semall credence to those
assertions as they did not themselves apply fduasyntil they came to Ireland.

While the manner in which asylum determinationseaearried out in Greece is and
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has been subject to much criticism on humanitagrannds, the fact remains that the
Commissioner had nothing before him which wouldwlhim to conclude that like
was being compared with like in the backgrounchtovery low success rates for such
applicants. | am not satisfied that in taking tggroach the Commissioner breached
fair procedures. The Commissioner was not furrdskigh any explanatory
memorandum on how those statistics were compMgdhout such explanation
statistics can be meaningless. The nationaligpplicants and their stated reasons
for applying for asylum will differ greatly from @Member State to the next and this
will influence the statistics of asylum determioati A low rate of recognition may

be reflective of a state of affairs where the aygplis are economic migrants fleeing
poverty rather than persecution in its many forma &ill not necessarily be

indicative of an unfair or defective asylum detaration system.

67. By way of illustration, German statistics, for exale reflect a low rate of
refugee status; this is because non-state persaaldes not qualify an applicant for
refugee status but may qualify such applicant @dnsgliary protection or the
equivalent of humanitarian leave to remain. Tladéistics for Ireland indicate a
dramatic fluctuation in the number of positive necnendations made by ORAC in

the past four years:

Total Cases Positive
_ Percentage
Processed Recommendationg
2006 4,784 397 8.3%
2007 4,152 376 9%
2008 4581 295 6.4 %
2009 (to August) 2,743 74 2.7 %

68. If other Member States were to survey the asyluogmition statistics of this

State in the absence of some awareness of thead@netile of the applicants, the

! Cases processed to completed for 2002 to 208AC Monthly Statistics — August 2009 issue.
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rate of recognition on appeal, and the numberitddasylum seekers who are
subsequently granted leave to remain or subsigiantection, it is possible that
unsound and inappropriate conclusions could be mrafvsimilar unsound

assessment might arise from an uninformed perdighécstatistics in relation to

asylum in the U.K., which demonstrates the follayvluctuations?

Total Number of Total Granted
- Percentage
Decisions Asylum
2005 29,885 2,225 7.5 %
2006 21,745 2,285 10.5%
2007 22,890 3,800 16.6 %
2008 19,855 3,935 19.8 %

69. A close examination of a further sample of U.Kufigs shows that of the
initial decisions on applications for asylum reeghby the U.K. albpplicants from
Macedonia, Moldova and Russia were refused. Ofdpiications from the
Americas, 325 were refused. Of 4,375 applicatiom® the Middle East, only 495
were recognised as refugees. Those figures magaappark without consulting the
reasons for the refusal and without consideringtivdrethe applicants were instead
granted humanitarian protection or discretionaayéeto remain, or whether they
came from a third safe country or failed to complth the process.

70. The applicants submit that the Commissioner’s Mextoacts the positive and
ignores the negative from the LIBE delegation répbthe European Parliament, and
from the European Commission’s letter to ECREO hdt believe that this is
established by any fair reading of the Memo. Edhse of each negative report
furnished by the RLS, the Memo has noted the kpgas of the material and set it

against more recent developments and balanceavthmtthe background of general

2 U.K. Home Office Statistical Bulleti€ontrol of Immigration: Statistics U.K. 2008
® See U.K. Home OfficAsylum Statistics¥Quarter of 2007 (October to December).
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principles relating to Ireland’s obligations undee Dublin Il Regulation. That was
an appropriate evaluation which arrived at conolsithat were neither unreasonable
nor irrational. For instance, taking the LIBE reppthe Commissioner noted that the
report expressed “a number of important concerbstiithe quality and standard of
the Greek refugee determination and reception geoc#/hile the Commissioner did
not list those concerns he noted that the LIBE mgpmvided clarity on a number of
important issues in that it addressed the issuefotilement and recognised that
Greece had abandoned the interrupted claims proeediu that context it is difficult
to see that the Commissioner’'s summation was eslective or unfair. It was not
incumbent on the Commissioner to list each andyesencern raised by the European
Parliament delegation in 2007.
71. Finally, the applicants argued that the failurelmnpart of the Commissioner to
disclose to them the information obtained regardmggposition of other Member
Statesvis-a-vistransfers to Greece and to afford them an oppdgttmicomment
upon that information was in breach of naturaligest It is difficult to discern what
exactly the applicants wished to do with such gooofunity. The question of
whether an asylum application should be determindckland is a matter for the
Commissioner, pursuant to section 4 of Refugee Act 1996 (Section 22) Order 2003
(S.I.No. 423 of 2003). Section 4(2) provides:-

“The Commissioner shall, before making a detertionmaunder this Article,

take into consideration all relevant matters knaavhim or her, including any

representations made by or on behalf of the aprplita
72. Unless special circumstances exist this detern@nasi intended to be a rapid
process and not one which deals with the merite@fpplicant’s claim or a

development of the applicant’'s arguments as to dignd should exercise its
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discretion to derogate from the Regulation. I ttase the RLS made very extensive
submissions and observations on behalf of eachcappl Those submissions and
observations were considered and investigated amclusions were reached. In the
absence of extraordinary changed circumstancesngkither to Greece or to the
applicants’ personal circumstances, it is diffidolenvisage that a right of rebuttal
was anticipated by the obligation to consider falevant matters” set out in section
4(2). The RLS expressly requested that the Comomesshould have regard to the
position taken by other Member States in relatothe UNHCR position paper. It
must be assumed that the RLS kept itself up to @aiaformation generally available
through websites specialising in asylum issueshattdmade all its necessary relevant
points in the very extensive submissions made balbef the three applicants. The
applicants have not indicated what submissions Wexg prevented from making nor
have they demonstrated any prejudice by the fadfitbke Commissioner to engage
with them in commenting on the information obtairfiesn the other countries
consulted. The Dublin Il process is not an assesswf asylum status but rather a
determination of which Member State is respondilieéexamining an asylum
application according to an agreed hierarchy dédd. The Court is satisfied that the
Commissioner acted rationally and in accordanch fair procedures and natural and
constitutional justice once he had consideredesdvant information known to him
and the representations made on behalf of thecams.

B. Error of Law
73. The applicants have advanced the argument thanblesobligedto derogate

from the general application of the Dublin Il Regfitn once cogent evidence that
Greece does not comply with its obligations undéri&w is established. | do not

believe that is a correct interpretation of the.law
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74. The Dublin Il Regulation, which came into force2@03, replaced thBublin
Convention on the State Responsible for Examinpmiéations for Asylum Lodged
in one of the Member States of the European Contiesiaf 1990. The Regulation is
an instrument achieved by discussion, compromideagneement following close
cooperation between Member States. It is oneefithny legislative acts adopted
under Title IV of Part Three of the amended EC fy&ehich sets out and regulates
Community policies oWisas, Asylum, Immigration and other Policies rethto Free
Movement of PersonsAlthough Ireland has opted not to take an autmnpeart in
measures adopted under Titlethe State has made explicit its intention to eiserc
its right to take part in the adoption of such nueeas to the maximum extent
compatible with the maintenance of its Common Trérea with the UKZ and the
State took the necessary steps to fully adopt ppty@he Dublin Il Regulation.

75. The objective of the Dublin Il Regulation is to id#y as quickly as possible
which Member State is responsible for examiningsylum application, to establish
reasonable time limits for each of the phases tdrdening the Member State
responsible and to prevent abuse of asylum proeedarthe form of multiple
applications. The “Dublin system”, which comprigies Dublin Il and Eurodac
Regulations and their implementing Regulations, t@mmon process designed to
prevent “asylum shopping” and to ensure that easke ¢s processed by only one
Member State.

76. The Dublin Il Regulation is a keystone of the fetage of the as yet embryonic
Common European Asylum System (C.E.A.S.) whichddess in progress for the

past decade, since the entry into force of thetyr@aAmsterdam in 1999. Its

“ SeeProtocol on the position of the U.K. and IrelanddaProtocol on the application of certain
aspects of Article 15 of the Treaty establishirg Huropean Community to the U.K. and to Ireland,
annexed by the Treaty of Amsterdam to the TEU lamd EC

® SeeDeclaration (No. 4) by Ireland on Article 3 of tResition of the U.K. and Irelandttached to the
Treaty of Amsterdam.
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objectives were defined by the Tampere Conclusimrisconfirmed by the Hague
Programme and its development will be further adedrunder the proposed
Stockholm Programme which is currently under negatn. The first stage of the
C.E.A.S. saw four building blocks being put in @athe Dublin Il Regulation, the
Reception Conditions Directive (2003/9/EC), the [Qigation Directive
(2004/83/EC) and the Asylum Procedures Directivd®8285/EC). Those instruments
are intended to harmonise Member States’ legaldvamnks for the granting of
asylum on the basis of common minimum standardee riiove towards the C.E.A.S.
is now in its second phase and the four first stagieuments are being expanded. As
part of the second stage the EU Institutions haveewed the first stage instruments
and are working to resolve the shortcomings ideatiin their operation. The
European Commission is considering proposals hésh a common asylum
procedure and to strengthen practical cooperatinden Member States and the
external dimension of asylufWhile this work is under way, the European
Commission continues to monitor the implementatibthe first stage instruments.
77. The formulation of the C.E.A.S. is based on admidl inclusive application of
the Refugee Convention. This is clear from thglege used in the Tampere
Conclusions and the Hague Programme, language warelplicated in recital 2 of
the Dublin Il Regulation:-

“The European Council, at its special meeting impare on 15 and 16 October

1999, agreed to work towards establishing a ComiEwonpean Asylum

System, based on the full and inclusive applicatibtihe Geneva Convention

relating to the Status of Refugees of 28 July 198Isupplemented by the New

® SeePolicy Plan on Asylum: An Integrated Approach totection Across the E(Communication
from the Commission to the European ParliamentCiencil, the EESC and the Committee of the
Regions) COM(2008) 360 final.



38

York Protocol of 31 January 1967, thus ensuring miaédody is sent back to

persecution, i.e. maintaining the principle of mefoulement. [...]"
78. Each Member State that has opted to take pareiadioption and application of
the first stage instruments is obliged to complthviis obligations under those
instruments as a matter of EC law. It follows thath Member State that is bound by
the Dublin Il Regulation is obliged to ensure titdtas in place an asylum
determination system that conforms to the requiregmef the Qualification Directive
and, by proxy, the Refugee Convention. This iarcteom theReport from the
Commission to the European Parliament and the Cibondhe evaluation of the
Dublin Systenof the 6" January, 2007which stated thatthe notion of an
“examination of an asylum application” as definedthe Dublin Regulation should
be interpreted, without any exceptions, as implyirgassessment whether the
applicant in question qualifies as a refugee in@dance with the Qualification
Directive” The requirements of the Qualification Directi@904/83/EC of 29
April, 2004), which establishes minimum conditidosthe qualification and status of
third country nationals and stateless personsfagees or as persons who otherwise
need international protection, are broadly in lvith the requirements of the Refugee
Convention.
79. There can be no dispute as to these facts butig/kanhtentious is the
applicants’ argument that Irelandabligedto derogate and refuse to transfer Dublin
Il applicants where there is evidence that theaesible Member State is not
complying with its obligations under domestic, Edrdernational law. If that

argument were correct for Ireland then it woulddle correct for every Member

" See COM(2007) 299 final.
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State of the EU and the Regulation would loseatsesive effect. The Court does not
accept that interpretation of the law.

80. Chapter Il of the Dublin 1l Regulation sets outHierarchy of Criteria” for
determining the Member State responsible for examgian asylum application. The
criteria are to be applied in the order in whichytlare presented in the Regulation
and on the basis of the situation existing wheragyum seeker first lodged his or
her asylum application with a Member State. Tliteca relate to (i) family unity;

(if) the issuance of a residence permit or vigg;iflegal entry or stay in a Member
State; (iv) legal entry to a Member State; andagwlications in an international
transit area of an airport. The ‘default’ rule,iehhapplies where no Member State
can be designated according to the “Hierarchy dake@a”, is that the first Member
State with which the application was lodged willresponsible for examining it.

81. Guidance on the circumstances in which derogatimm the Chapter Il
“Hierarchy of Criteria” is appropriate is providég Article 15 of the Regulation, the
“humanitarian clause”, which allows Member Statederogate from the application
of the hierarchy in order to bring family membersther dependent relatives
together on humanitarian grounds based in particular on famalycultural
considerationseven though a different Member State would b@oesible for
examining their asylum application if the HieraratfyCriteria was strictly applied.
While the Regulation sets out that option it doesablige derogation in such a
situation.

82. The terms of the Dublin 1l Regulation do not intfatandate derogation from
the Chapter IIl “Hierarchy of Criteria” in any sétion, leaving it to the designated
officer in each Member State to exercise his ordigeretion. The only identified

situation where anbligationto derogate arises is where the proposed transfeldw
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give rise to a breach of a Member State’s obligationder Article 3 of the European
Convention for Human Rights (ECHR). Article 3 piaes that No one shall be
subjected to torture or to inhuman or degradingatreent or punishmerit.That is an
absolute prohibition which includes the prohibitioirefoulement.

83. Inthe relatively recent past it was believed fgisons being returned to
Greece under the Dublin 1l Regulation might facengeeturned by Greece to their
native countries where there existed a real riaktiney would face torture or worse.
Such return would constitute a breach of the piidbibof refoulement, contrary to
Article 3 of the ECHR. It has since been clarifremlvever that Greece has not in fact
returned any persons to countries where such axisks and refoulement is no
longer considered a risk. It appears that theiegopis accept that this is the case.

84. This perceived fear caused the relationship betwetde 3 of the ECHR and
the Dublin Il Regulation to be ventilated and exa&di in a series of cases before the
Court of Appeal and the House of LordsRr(Nasseri) v. Secretary of State for the
Home Departmeri2008] 3 W.L.R. 1386 (1%r May, 2008);A.H. (Iran), Zego

(Eritrea) and Kadir (Iraq) v. Secretary of State the Home Departmefi2008]

EWCA Civ 985 (8' August, 2008); an& (Nasseri) v. Secretary of State for the Home
Departmen{2009] 2 W.L.R. 1190 (14 May, 2009); and that relationship was also
the subject of a decision of the European CourHi@aman Rights iK.R.S. v. United
Kingdom(Application No. 32733/08," December, 2008). Those cases, among
others, establish that where substantial grounds haen shown for believing that the
person concerned would if deported or transferage f real risk of being subjected
to treatment contrary to Article 3, then that parsbould not be deported or

transferred.
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85. The Court is not aware of any other situation whbkege is ambligationto
derogate from the Dublin Il Regulation. In thecaimstances, it follows that the
Commissioner was correct when it was stated irMémo accompanying the
determination that each Member State is responfblés own asylum process and
that if a Member State has issues with anotheeStasylum process that is a matter
for complaint to the European Commission. The paam Commission is the
“guardian” of the EC Treaty as set out in ArticlEI?2EC and one of its roles is to
ensure the proper application of Community law.

86. If a Member State is not complying with its obligais under Community law,

it is the Commission that takes steps to put thuagon right. As the Dublin I
Regulation operates on the assumption that ieigCtbmmission that should regulate
standards, it cannot be appropriate for MembeeStat examine other countries’
processes themselves. Although Member States say eaxceptional measure bring
proceedings against other Member States underl@&iz7 (formerly 170) of the EC
Treaty, the Member State must involve the Commisslosely in such proceedings.
In ordinary circumstances it is the Commission \whmaust initiate infringement
proceedings against a Member State before the Earo@ourt of Justice (ECJ) under
Article 226 (formerly 169) of the EC Treaty. Ther@mission must when
investigating infringement issues engage in a pigation administrative procedure
whereby the Member State is formally notified of thommission’s views and is
given an opportunity to respond.

87. The Common European Asylum System is based on inuiisé confidence
and solidarity between Member States with the dlgépursuing co-ordinated,
strong and effective working relations between Menftates and the European

institutions. Those objectives would be undermitigke application of the Dublin I
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Regulation in Ireland was subject to the oversightiomestic courts of the

effectiveness of asylum system of Greece or ifdlvegre an obligation on the part of

the Commissioner to consider whether the respandileimber State operated an

asylum system which accorded with an applicantiscept of an effective asylum

evaluation system. The authorities in this Stag¢eeatitled to assume that other

Member States act in compliance with their obligragi under Community law and

that any issues of non-compliance are for the Casion to investigate. As was

stated by Lord Hoffman iR (Nasseri) v. Secretary of State for the Home Dyt

[2009] 2 W.L.R. 1190 (8 May, 2009) at p.1202:-

88.

“1 do not know whether the status of the Conventl@Regulation and the
Directives in Greek domestic law would make stayivege a breach of Greek
law or not. It may be that the asylum seeker wbel@ntitled to say that the
refusal of his application is contrary to Europeamnd Convention law and that
his failure to remove himself is not unlawful. Bw Secretary of State is not
concerned with Greek law. Like the operation ef 8reek system for
processing asylum applications and the conditiam$en which asylum seekers
are kept, that is a Greek problem. The Secretatafe is not concerned with
Greek law. Like the operation of the Greek sydtamprocessing asylum
applications and the conditions under which asykeekers are kept, that is a
Greek problem. The Secretary of State is conceongdwith whether in
practice there is a real risk that a migrant retedhto Greece will be sent to a
country where he will suffer inhuman or degradireatment’

If an applicant has concerns about the responsiblaber State’s compliance

with its obligations under EC or international lave, or she is perfectly entitled to

raise those concerns with the authorities of thateSor with the European
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Commission. This same reasoning must surely applye matters with which the
Commissioner is normally concerned when determimihggh Member State is
responsible for examining an asylum applicatiorspant to the Dublin Il Regulation.
89. The Court does not seek to minimise the difficslfier migrants and asylum
seekers in Greece as there is little doubt thaddtstion as with other Mediterranean
countries close to areas of conflict, discriminatieconomic and political turmoil
means that a greater number of people arrive atékeernal borders seeking entry to
Europe. Inrecent times, these eastern and soulihediterranean countries have
experienced a vast wave of migrants originatingub-Saharan Africa and the Middle
East. This migration has not occurred in morehert or inland Member States,
sparing those countries the same challenges toateiinistrative and humanitarian
resources such as face countries like Greece, Maytarus and Southern Italy which
bear an especially heavy burden. This relatively phenomenon has at times
threatened to overwhelm the resources of an ilipggd police and immigration
service spread over hundreds of islands in Gre&bere is no dispute that inadequate
and sometimes appalling living conditions in hotfareas on the Greek archipelago
led to warranted concerns being voiced by varioGEN, interest groups and
especially the UNHCR regarding the treatment ofream¢s and asylum seekers in
Greece. In particular, the UNHCR voiced its consawn several occasions about the
risk of the so-called “interrupted claims” procedsirthe fear of refoulement and the
inadequacy of the asylum process.

90. Alert to such complaints, the European Commissaiadato ensure compliance
with the relevant EC instruments on the treatmedt@ocessing of asylum seekers.
In April, 2007 the ECJ gave judgment@ommission v. Greed€ase C-72/06),

finding that Greece had failed to implement thedption Conditions Directive
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(Council Directive 2003/9/EC of #7January, 2003). That Directive was transposed
into Greek law in November, 2007. In January, 20@8Commission instituted
proceedings (Case C-130/08) against Greece incespis infringement of the

Dublin 1l Regulation based on Greece’s so-calledetirupted claims” procedure. A
representative from the European Commission exgtbio ECRE in April, 2008 why

the matter had been referred to the ECJ, as follows

“According to the Greek legislation, authorised déa of an asylum
applicant from his/her place of residence amouata withdrawal of his/her
asylum application and discontinuation of the asylorocedure. This appears
to be against the provisions of the Dublin Regolatinamely of its Article 3(1),
which places an obligation on the responsible Men$itate to effectively
examine the applications concerned in the caseutlliD transfers.

The Greek authorities acknowledged the fact thait flegislation is
incompatible with the Dublin Regulation and indieadta change in the practice
of the administrative authorities, stating thape@ April 2006, asylum
applications from third-country nationals fallingtwin the scope of the Dublin
Regulation have been examined on their substaHosvever, in the absence of
any clear indications allowing to conclude that &ce will correct the legal
situation in the foreseeable future and based erstttled case-law of the
Court of Justice, according to which, as long aaraies in practice are not yet
set in law, the infringement continues to persis, Commission decided to
refer the case to the Court of Justice.”

91. In other words, the intention to ensure that Dublieturnees were received
into the asylum system had to be followed up byslagon which was slow in
coming. In May, 2008 the ECJ gave judgment in¢h@®ceedings (OJ C 128 of
24.05.2008, p.25), finding that Greece had faiteddopt the necessary measures to
ensure that it examines the merits of applicationgsylum of third country nationals
in respect of whom a discontinuance decision haa liesued on the ground of
arbitrary departure and whom it had taken baclcaoedance with the Dublin 1l

Regulation. The ECJ noted the following as paitoélecision:-

“5. The Hellenic Republic acknowledged that Greskdlation may create a
problem in relation to Regulation No 343/2003 argpldyed willingness to
take measures in that regard. Thus, it proposedhsplhe problem by means of
the adoption of a presidential decree which wortddgpose Council Directive
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2005/85/EC into national law and would specify et provisions at issue
would not apply in cases where Regulation No 343B328pplied.

6. At the same time it gave assurances that it dvexamine the merits of every
application for asylum of persons who are transfifor re-examination within
the framework of Regulation No 343/2003 and thatatuld revoke any
discontinuance decisions that had been adopted.

7. The Commission takes account of those assurgnges by the Hellenic
Republic. None the less, it considers that theynatesufficient to guarantee the
required legal certainty regarding the correct enpéntation, in all cases of an
application for asylum, of the regulation's prowis and in particular of the
examination of the merits of every applicationdsylum, in such a way as to
ensure actual and effective access for refugetrgetprocedures for making
determinations.”

92. Inthe meanwhile a number of Rule 39 orders werdentey the European Court
of Human Rights relating to transfer orders from Be&mber States to Greece under
the Dublin Il Regulation. Between May and Septemb@08, the ECtHR received
80 such Rule 39 applications from applicants inuhi€. alone® For the main part
those Rule 39 orders related to what has becomerkas Greece’s “interrupted
claims” procedures or to the then perceived risk failed asylum seekers would be
returned to their home countries where they coade fpersecution.

93. Inthe face of this barrage of criticism and in@dance with the assurances
given to the ECJ in May, 2008, Greece enacted aratwgee law in July, 2008 which
transposed the Asylum Procedures Directive an@unaification Directive into
domestic law and made provision for asylum seelettsned under the Dublin I
Regulation to have their asylum applications reegen

94. Between July and November, 2008 the Greek Dubliih &lgo provided at least
three letters of assurance to the U.K. authoritigbe context of proceedings before
the ECtHR, stating that asylum seekers would noefmiled and that the system of

“interrupted claims” had been abandoned. Thus sdraebelatedly, Greece has

® SeeK.R.S. v. United Kingdoigipplication No. 32733/08, Decision of“December, 2008).
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demonstrated its intention to comply with its obtigns under EC law, international
law and the ECHR.

95. The Court is conscious from the very many documseis to the
Commissioner that the manner in which the Dublisteay is designed at present
creates a possible disparity in the distributiom®flum applications between Member
States. Those countries located at the eastersaridern borders of the Union are
very much more exposed to mass migration than thbge north-western borders
causing an imbalance in the cost of complying Witmmunity policies and laws on
the treatment of asylum seekers. It is understdadhhbt countries facing such
exposure to large numbers of claimants would fegirees overwhelmed by the
demands on their resources and their ability taeneptimum asylum evaluation
conditions.

96. Ireland, with its north-western neighbours may dete from the normal
application of the Dublin Il Regulation for a vagief reasons including humanitarian
or compassionate grounds as outlined at para@aitbove and there is certainly an
argument that burden sharing should be distriboteck fairly throughout the EU by
less exposed countries accepting prospective Dilblgturnees into the asylum
system. There is little doubt that burden shareguires that solutions towards that
end ought to be considered. It does not follow énav that there is, as argued, any
obligationon Ireland to derogate from the normal applicatbthe Dublin Il
Regulation, absent substantial grounds for belgetvat there is a real and substantial
risk of the transferee being subject to treatmentrary to Article 3 of the ECHR as a
result of the transfer. In the decision of the €ofi Appeal inZego(cited at
paragrapl84 above)which was referenced in the Commissioner’'s MerStgnley

Burnton L.J. at para. 21 identified a crucial distion between the consequences of a
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risk of treatment contrary to Article 3 and the sequences of a risk of a defective
examination of an asylum claim, as follows:-
“In my judgment it is right to distinguish betwektreatment in Greece and
the risk of return to a country by Greece to anottmuntry in which an
applicant will be mistreated. [...] a defective exaation of an asylum claim,
in my judgement, only becomes relevant if theeeresal risk of return
contrary to Article 3: that is to say a return af applicant without
examination complying with international standaaishis asylum claim to a
state in which he is liable to be mistreated. #rthis no risk of return, the fact
that there is no proper examination of the asyllmme cannot of itself either
constitute a breach of Article 3 or supplement wdtherwise would not
amount to a breach of Article 3 within what is ghkel to be a safe third
country, here Greece
97. This Court adopts the view endorsed by StanleydduktJ. inZegoand finds
that it is important to distinguish between (i) €asvhere there is a real risk of a
breach of the European Convention on Human Rigidgig cases where there are
concerns about the asylum determination processemagbtion conditions which fall
short of breaches of Article 3 of the Conventidn.case (i), there may be an
obligation to derogate from the Regulation but ¢heain be no obligation to derogate
in case (ii).
98. No evidence has been presented to the Courtnlyatamplaint is currently
before the European Commission regarding Greesglsia determination
procedures. If such a complaint was before the i@ission, the State would still not

be under angbligationto derogate unless the complaint raised a risklweach of
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Article 3 of the ECHR. As one of the documentsririthe European Commission
relied on by the applicants states:-
“The Commission would like [...] to highlight thati$ only the Court of
Justice that can establish that a Member Stateféided to fulfil an obligation
under the European Community Treaty. Thereforentiere fact of opening an
infringement procedure cannot in itself provideeason to justify the partial
suspension of the application of a Community imsgat. Member States may,
however, upon their own initiative, decide to apiblg sovereignty clause in
Article 3(2) of the Dublin Regulation to examineagplication for asylum
lodged with them by a third-country national evesuch examination is not
their responsibility under the criteria laid down the Regulation.”
99. In the circumstances, it cannot be said that tHadee Applications
Commissioner erred in law in refusing the applisaregquest for derogation as
alleged. In the circumstances the Commissioneyg abligation was to act in
accordance with fair procedures and natural andtitational justice, and to take
account of all relevant matters known to him. Quaurt's assessment of the
applicants’ arguments in that regard is set ouvalad paragraphsl to72.

7. Summary and Conclusion
100. As so much time was taken up on a paragraph byrsh analysis of the

Commissioner's Memo to establish that it was pantigrejudiced, selective and
unfair it was necessary to consider the variougnfients of the Memo to evaluate the
fairness of the whole. However, while the consatien afforded by the
Commissioner to the extensive submissions made &ky Ireland should derogate
from the application of the Dublin 1l Regulation svlulsome and extensive, | wonder

if in future there will be the same necessity tgage in such analysis in
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circumstances where it is not claimed that theeerisal risk of ill treatment contrary
to Article 3 of the ECHR. The rigorous analysiglartaken in this case was, of
course, wholly appropriate because concerns weseda respect of Article 3 of the
ECHR and of the applicants’ fear of being refouletheir respective countries of
origin. Itis very strongly arguable that in tHesance of such concerns, the
expenditure of time and resources in making extensbservations and submissions
would be misplaced. It has to be understood tlaRefugee Applications
Commissioner is undero obligationto exercise his discretion to derogate from the
normal application of the Dublin Il Regulation eviéthere is evidence that the
responsible Member State is in breach of its obbga under the asylum provisions
of EC law. The only situation where ahligationto derogate under Article 3(2) of
the Regulation may arise is where there are sutistgnounds for believing that the
applicants would, if transferred to Greece, faceahrisk of being subjected to
treatment contrary to Article 3 of the ECHR. Thesa&s no evidence of such a risk in
this case and in the circumstances the Commisssooely obligation was to consider
all relevant matters before him and to act in adance with fair procedures and
natural and constitutional justice. It was of g®iopen to the Commissioner to
exercise his discretion but it was certainly nottfee applicants to demand that he do
so nor is it for this Court to direct that he do so

101. I am satisfied that the Commissioner’s decisioissoe notices of determination
to these applicants pursuant to BRefugee Act 1996 (Section 22) Order 2(083. No.
423 of 2003)was in accordance with law, fair procedures and naamd

constitutional justice. The applicatibals.



