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MR JUSTICE KEITH: The claimant, Nusrat Mubarakmes from Pakistan. She was
born in 1968 and therefore is 41 years old. ShanisAhmadi. She arrived in this
country on 25th November 2004 with her four youhgdren on a forged passport, her
husband having arrived here the previous Janudhe claimed asylum on her arrival
on the ground that she feared persecution in tte bf her Ahmadi faith if she was
returned to Pakistan. The Secretary of State eeftisat claim on 19th January 2005.
An appeal against that refusal was dismissed bynamgration judge at the Asylum
and Immigration Tribunal by a decision promulgated17th May 2005. Applications
for the Tribunal to reconsider its decision wertised by a senior immigration judge
on 6th June 2005 and by Collins J on 12th July 2005

Further representations as to why the claimdmduls be granted asylum were
submitted by the claimant's solicitors to the Secyeof State on 14th August and 7th
September 2005. No response was received to tiepsesentations, and eventually
over 3 years later new solicitors instructed on hmhalf submitted further
representations to the Secretary of State on 3@tbb@r 2008. The letter containing
those latter representations enclosed many docsménth the Secretary of State had
not considered before. That prompted the Uniteatgllom Border Agency to respond
to the representations of 14th August and 7th Sa@pte 2005. It did so on 7th
November 2008, and it responded to the representatf 30th October 2008 on 10th
and 25th November 2008.

Both sets of representations were rejected. Sberetary of State confirmed that
asylum would not be granted and in relation to bs#ts of representations the
Secretary of State concluded that they did not arntw fresh claims. The claimant
accordingly has no right of appeal to the Asylund dmmigration Tribunal. On this
claim for judicial review, permission to proceedhwher claim having been granted by
Judge Pearl, the claimant contends that the caodukat the representations made on
her behalf did not amount to fresh claims was flwdthough her claim relates to the
conclusions that none of the representations amedutat fresh claims, the claimant's
case in effect is that it was the documents endlogth the representations submitted
on 30th October 2008 which made her representatiorint to a fresh claim.

Paragraph 353 of the Immigration Rules providedar as is material:

"When [an] ... asylum claim has been refused andagpeal relating to
that claim is no longer pending, the decision makék consider any
further submissions and, if rejected, will thenedetine whether they
amount to a fresh claim. The submissions will amida a fresh claim if
they are significantly different from the materibat has been previously
been considered. The submissions will only beifogmtly different if
the content (i) had not already been consideredl; an

(i) taken together with the previously considenedterial, created a
realistic prospect of success notwithstandingafsation."”

In WM(DRC) v Secretary of State for the Home Depemt [2006] EWCA 1495
(Civ), the Court of Appeal looked at the task af Becretary of State when considering




further submissions, and the task of the court whanewing a decision of the

Secretary of State that further submission did awmiount to a fresh claim. The
guestion for the Secretary of State is simply weetthere is a realistic prospect of
success in a further appeal to an immigration judgé not more than that. Buxton LJ
said that in considering that question the SegraiffState must scrutinise the material
anxiously, giving proper weight to the issues aodstdering the evidence in the round.
As for the court's task, Buxton LJ confirmed thlaé tdecision remains that of the
Secretary of State and so the determination oS#n@etary of State is only capable of
being impugned on Wednesbugsounds.

The situation of Ahmadis in Pakistan was sumseariby Sedley LJ in Secretary of
State for the Home Department v IA (Pakist2)08] EWCA 580 (Civ) at [2] as
follows:

"The Ahmadi faith is a branch of Islam which is aeded by the Sunni
majority in Pakistan as heretical. The sect is e@rgonstitutional and
legal protection on grounds of blasphemy. It hasvben 2 and 5 million

adherents scattered through Pakistan, many of whiodhthemselves

targeted by — in particular — a militant Sunni fantentalist organisation
named Khatme Nabuwwat (KN). Sometimes the attackplg have the

venal object of driving an Ahmadi family from itarid so that it can be
seized by others. But there is evidence in othseganotably where the
fugitive has been proselytising, that persecutiomadigious grounds will

follow them, making them refugees unless thereoimewhere else in
Pakistan where they can safely relocate withouieiag unduly harsh.”

It follows that not all adherents to the Ahmddith are at risk of ill treatment
amounting to persecution, and that reflects an mapo distinction drawn between
what were described as exceptional and unexceptAimaadis in_Secretary of State
for the Home Department v_KK2005] UKIAT 00033. So far as unexceptional
Ahmadis are concerned, the Asylum and Immigratiabuhal found at [25] that there
was no real risk of ill treatment amounting to eerdion if they are returned to
Pakistan. An unexceptionable Ahmadi was descrétdd] as someone of the Ahmadi
faith but who:

"(i) has no record of active preaching and is ngteason in respect of
whom any finding has been made that there is arrglalthat he will
preach on return;

(ii) has no particular profile in the Ahmadi faith

(i) has no history of persecution or other itreatments in Pakistan
relating to his Ahmadi faith; and

(iv) has no other particular feature to give anyeptial added risk to him
(e.g by being a convert to the Ahmadi faith).”
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7.  There are two other features about Ahmadis wigcknt guidance on their treatment in
Pakistan reveals. First, in Kiself at [24] the Tribunal said:

"...there are a number of reports of Ahmadis beihg subject of

prosecutions under the Penal Code and a numbegpofts of hostile

action (sufficiently serious to be persecutory)iagaAhmadis by non-

state actors... So far as hostile treatment bystate actors is concerned,
some of these attacks are directed at personsgbf mofile (such as

active preachers) within the Ahmadi community..heflée may also be
random attacks on Ahmadis of no particular profilerely because they
are Ahmadis."

Secondly, the headnote in MJ and ZM v Secretar8tafe for the Home Department
[2008] UKIAT 00033 includes the following:

"In Pakistan as a whole, whilst it is clear thainfr time to time local
pressure is exerted to restrict the building of ngélamadi mosques,
schools and cemeteries, and that a very small numib@&hmadis are
arrested and charged with blasphemy or behavidansize to Muslims,
the number of problems recorded is small and hatingel since the
Musharraf Government took power. Set against thmber of Ahmadis
in Pakistan as a whole, they are very low indedxt dourts do grant bail
and all appeals against blasphemy convictions oene years have
succeeded.

There is very sparse evidence indeed of harm toaslsrfrom non-state
agents (though rather more anecdotal evidence @ifculiies for
Christians). The general risk today on return &kistan for Ahmadis
who propagate the Ahmadi faith falls well below tegel necessary to
show a real risk of persecution, serious harmldraatment and thus to
engage any form of international protection.”

8.  With that background, it is necessary first to onsider the nature of the claimant's
case as presented to the immigration judge. She waorn into an Ahmadi family.
She was expelled from college in 1984 when she wd#sfor practising her religion,
and she complains of a number of occasions over theears thereafter when
members of her and her husband's families were attked by mullahs from the
Khatme Nabuwwat despite moving from town to town. Some of those incidents
were reported to the police, but the claimant sayshat no action was taken.
Instead, there were times when her husband and faén-in-law were detained by
the police, and were only released on payment oftaibe.

9.  Her problems with the mullahs began after heband came to this country in January
2004. She claims that ever since 1984 she wowdagbrwhenever she got the chance,
though she had never had any trouble with the msillzerself. However, after her
husband left Pakistan, she moved into her sigterse in Lahore. In February 2004,
she began teaching at a school. After a few dgtys,was called to the headmistress's
office where the father of one of her pupils acdusé¢ her "misguiding innocent
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10.

11.

12.

children”. She was violently slapped and faintéifhen she reported the incident to
the police that evening, she was detained, abusddhraeatened with being charged
with blasphemy. She was only released followirgghyment of a bribe.

Following that incident, she moved with herldtan to Faisalabad. She joined the
local Ahmadi community. On an occasion in July £08he was accused by an
acquaintance of "misguiding" her friends, and tb#ofving day the local mullahs
forced their way into her home, vandalising itp&taag her and attacking her daughter,
breaking her leg. It was only as a result of titervention of her neighbours that the
mullahs were unsuccessful in their attempts to dragout. It was following that
incident that she decided to leave Pakistan.

The immigration judge found the claimant to "igenerally credible”. She did not
doubt that the claimant had been a committed Ahntladiughout her life. She
accepted the claimant's account of the two occasimmen she had been attacked in
2004, though there were features of the claimatsunt which the immigration judge
thought were exaggerated. For example, she dichcuspt that any of the claimant's
children had been seriously injured. In relatiothiose two occasions, the immigration
judge did not think that either of them (or indekd claimant's detention by the police)
were of sufficient severity to cross the threshabto persecution. Indeed, the
immigration judge concluded that the claimant was Unexceptional Ahmadi" using
the definition adopted by the Tribunal_in KK

In concluding that the claimant was an unexoaept Ahmadi, the immigration judge
said in paragraphs 40 and 41 of her determination:

"l find that the appellant has no record of acjweaching and that there
is no real risk that she will preach on return. thAlgh the appellant
claimed to have been a preacher, her activitiesistad of speaking to
friends about her faith and allowing them to wasgiected television
broadcasts in the privacy of her home. | do nad fihat any indiscreet
answers she may have given to the children shdesaking amounted to
‘preaching'.

41. The Tribunal's second aspect of unexceptiortan#dis refers to
having no particular profile in the Ahmadi faitithe appellant claimed
that she was appointed Secretary [of] Finance @Ahmadi community
at some point between 1984 and 1988, and Secréstalg-o-Irshad
(secretary for preaching) after moving to Nishathlin the spring of
2004, but she provided no evidence to confirm treggmintments or to
show her responsibilities. | do not find it reagbly likely that she had
any particular profile in the Ahmadi faith.”

The immigration judge had already dealt with whetllee claimant had been
persecuted or ill-treated in Pakistan as a reduiieo Ahmadi faith, and she concluded
by saying that there was no other particular featuhich gave rise to any potential
added risk to her.
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It is not entirely clear what the immigratiardge was deciding in paragraphs 40 and 41
of her determination. In paragraph 40, she focumedvhether the claimant had been
preaching because that was one of the indiciaeoéiteptional Ahmadi set out in KK
But as the Tribunal was to say in MJ and AlMparagraph 50:

"...the use of the Western descriptions ‘preactand’ ‘proselythsing’' was
linguistically too narrow to reflect the range dftigities in which an
Ahmadi could engage and ... ‘propagation’ was t@haescription.”

If the immigration judge was saying that the clamt® activities were limited to
speaking about her faith with her friends and singvielevision programmes of interest
to Ahmadis at her home, that finding does not gll with the fact that her claim that
she had been accused of indoctrinating her pug@saeccepted, as was the fact that she
had twice been attacked. If random attacks on ecepional Ahmadis were relatively
rare, the fact that she was accepted to have htsrked twice in the space of a few
months suggests that her activities might not Hzeen as limited as the immigration
judge appears to find. As for paragraph 41, iha$ clear whether the immigration
judge accepted or did not accept that she hel@ppeintments she claimed. But the
fact that she was subjected to what would othenhésee been random attacks rather
suggests that her profile as an Ahmadi may not Haeen as low key as the
immigration judge found.

It is against that background that it is neags$o consider the documents enclosed
with the letter of 30th October 2008 to see whethemrs open to the Secretary of State
to conclude that an immigration judge would notlistigally decide the claimant's
claim for asylum in her favour when considering tieav documents together with the
material previously considered. The new documeonsisted of the following:

(i) Articles in a daily newspaper in Lahore on 23thy and 1st
August 2005 referring to the claimant as the ppatof a
school, and calling for action to be taken agdmestfor
preaching her faith and "misguiding" innocent stidefailing
which the Khatme Nabuwwat would be forced to taki@a
itself.

(i) An undated postcard to the claimant's husbfamah the Khatme
Nabuwwat threatening to seek him out wherever heama to
kill him.

(ii) A letter with the date but not the year tetclaimant's husband
from her brother informing him that the Khatme Nafat
and the police were searching for him, and thakihame
Nabuwwat had issued posters of him and had anndunce
rewards for those with information as to his whemas.
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(iv) A document with the date but not the yeaticglfor the
claimant's husband to be chastised for preachmfgith and
saying that he deserved to die.

(v) Four articles in daily newspapers in Lahore28th March, 3rd
April, 7th April and 8th April 2007 reporting th#te police
had so far failed to arrest the claimant's huslfangreaching
his faith, in one case calling for exceptional giimnent, and in
another case reporting that the mullahs of the idbat
Nabuwwat might be forced to take action themselves.

(vi) A report from a hospital in Lahore dated 3tdyJ2005,
describing injuries to a patient (which the Searetd State
was informed related to the claimant's brotheranw)l

(vii) A group of documents relating to a complaitatted 26th
November 2005 to a judicial magistrate which conmad that
the claimant's brother had been preaching his @aithth
November 2005, and that when the complainant tddkiie
about it, the claimant's brother attacked him. Gtplaint
also complained about the preaching activitiehefdlaimant's
husband before he had left Pakistan. This comiplzas
lodged at a local magistrates' court on 7th Felgrd@06.

In addition to these documents relating to thenadait and members of her family, the
letter of 30th October 2008 enclosed additionaludoents relating to the treating of
Ahmadis generally in Pakistan.

The claimant's case is that the documentsingléd her and her family show that an
immigration judge might realistically decide, whéooking at the whole of the
evidence, that the claimant was indeed an excegtidhmadi, of the kind who should
be granted asylum, and that it had not been opeheadecretary of State to take a
different view. In those circumstances it is neegeg to examine what view the
Secretary of State took about the new documents:

*The newspaper articles (docs 1 and 5). The Segref State could not

discount the possibility that these articles weedibérately placed by

supporters of the claimant and her family to boler and her husband's
claims for asylum. That possibility was based amtpn the fact that the
originals were not produced, only copies, and the that the articles

relating to the claimant were 9 months or so afte had left Pakistan
and those relating to her husband were over 3 ydtshe had left.
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*The hospital report (doc 6). Assuming it to bgeauine document, there
was no evidence to suggest that the injuries detw had anything to do
with an attack on the claimant's brother-in-lawdaese of his religion.

*The judicial complaint (doc 7). The Secretary &tate was

sceptical about the authenticity of these documiemtsvo reasons. First,
it seemed odd that a complaint about an inciderdluing the claimant's
brother on 6th November 2005 should incorporateresices to the
preaching activities of the claimant's husband feefee left Pakistan in
January 2004. Secondly, it was surprising thaexmlanation was given
about how this document and the other documentxi@$sd with it were

obtained, and why (although they were accompanigdam English

translation dated 1st May 2007) they were not sttechito the Secretary
of State until 30th October 2008.

*The other documents (docs 2, 3 and 4). The $&eygreof State
attached no weight to these documents. There wasformation about
how documents 2 and 4 came to be in the claimpossession, and as
for document 3, letters from relatives lacked thdependence to be
reliable.

The important point in relation to these docoteés that the Secretary of State did not
dispute the fact that, if these documents were igerand their contents were true, they
were capable of casting a completely differenttligh the immigration judge's findings
about the claimant's profile. The Secretary ot€&gposition was that no weight could
be attached to the documents because of the etsavinch documents of these kinds
can be obtained in Pakistan to bolster a claimagylum. That is unquestionably so:
see, for example, R (on the application of NaseeBecretary of State for the Home
Department[2006] EWHC 1671 (Admin) and R (on the applicatioh Butt) v
Secretary of State for the Home Departn{@d08] EWHC 1256 (Admin). Both cases
were concerned with Ahmadis in Pakistan. But iosth cases adverse credibility
findings had been made against the claimants, artlie present case in which the
claimant was regarded as having been "generaltildes.

Moreover, although one can understand the fegref State's scepticism about some
of those documents, documents 1, 5 and 7 canndatidmissed all that easily. If
documents 1 and 5 are genuine, quite a sophiglieatempt has been made to fashion
authentic-looking documents, and if they are gesmuthe editors of the newspapers
must, on the Secretary of State's case, have bdsedlio publish untruthful stories
about the claimant and her husband. If the grobplazuments which comprise
documents 7 are genuine, a job lot of false docusn@mist, on the Secretary of State's
case, have been commissioned on behalf of the @hdiand her husband. | do not, of
course, say that that could not have happenedthkeuSecretary of State's decision to
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23.

24,

25.

26.

attach no weight to those documents, against tbkgbaund of accepted attacks on the
claimant in connection with her Ahmadi faith, wasteng one.

Having said that, the issue is not whetherai$ wpen to the Secretary of State to reach
the conclusion which he did on the authenticity geduineness of the documents, but
whether it was open to the Secretary of State twlode that the claimant had no
realistic prospect of success if her claim for asylwas referred back to an
immigration judge, taking into account the prevignaterial and the new documents.
Buxton LJ himself described that as quite a mottestshold. In my judgment, it was
not open to the Secretary of State to concludettieatlaimant did not have a realistic
prospect of success if her appeal was to be rederesl by an immigration judge.
Accordingly, the Secretary of State's decision thatrepresentations submitted on the
claimant's behalf on 30th October 2008 did not amdo a fresh claim must be
guashed.

MR JUSTICE KEITH: Mr Lee, is there any othelief at this stage?
MR LEE: My Lord, no, other than an applicatfon costs to deal with the application.
MR JUSTICE KEITH: Very well. What do you wish say about costs?

MR AUBURN: In relation to costs, | draw youtemtion to the matter of the way in
which the matter has been litigated, particulamlyaceiving skeleton and bundles a day
before the hearing although the CPR advise thakeifprovided a week before the
hearing, not the day before a substantive hearing.

| also draw attention to the fact there wasevipus listed date for this substantive
hearing which was adjourned and that that was Isectiiere were new representations
just days before that hearing, and those mattersnatters which are relevant to your
determination of the issue of costs and | say shbaltaken into account. Might | say
firstly they could lead no order as to costs oeraldtively be reduced against the
Secretary of State by some proportionate sums.

MR JUSTICE KEITH: Thank you.

| do not think, Mr Auburn, that the problemsittithere have been over costs over the
last couple of days have caused costs to be irtumtgEich would not have been
incurred. They have caused inconvenience to thet,cm my clerk and to you, but |
think nothing more than that. Nor do | think thhe fact that the case had to be
adjourned has resulted in additional costs unlessspecify what they are, because |
have seen from the file that the case was takeofdhe list of cases due to be decided
that day before that day came. Unless you cant poiany particular costs that were
incurred as a result of the case being taken otlhefist, | am not persuaded that |
should make any order for costs other than thatSteretary of State must pay the
claimant's costs.

MR AUBURN: The application is not made on thessis of a causative relationship
between (inaudible) and costs incurred, the apjbicas made simply on the basis that
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30.

31.

32.

33.

34.

35.

conduct of the parties is a relevant matter and lmartaken into account in your
discretion.

MR JUSTICE KEITH: | understand. | do not thithat the conduct of the claimant in
seeking more time for her new solicitors to prephee case justifies denying her her
costs.

MR AUBURN: Consequently on that, there is laestule for detailed assessment.

MR JUSTICE KEITH: On a substantive claim fodigcial review it is not usual for the
court to be asked to assess costs summarily.aisitt right?

MR AUBURN: The case lasted a day. It couldeheen possible, but it is not an
option.

MR JUSTICE KEITH: It follows therefore thatethappropriate order is that the
claimant's costs be subject to detailed assesshesttagreed.

MR AUBURN: The final matter is in relation &ppeal. We would wish to make an
application for permission to appeal. We are \gmateful to your judgment. | would
say that the two short matters: (i) with greatdstespect, part of the reasoning in the
judgment reflects a review of the immigration judgaecision. Secondly, the point in
relation to documents is a matter of wider impareathat very frequently arises and
will no doubt will arise on numerous times in thure.

MR JUSTICE KEITH: | think my judgment on thealiments was specific to the facts
of this case. | do not think there is an arguatdse for saying that | erred in
substituting my view for that of the Secretary ¢dt8. So | do not believe there are
sufficient grounds to warrant the grant of perntegio appeal.

MR LEE: My Lord, this is probably overly cantis. Could | also ask for detailed
assessment of my legally aided costs?

MR JUSTICE KEITH: I think that automaticallglfows.
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