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Lord Justice Pill:

1. This is a renewed application for permission tolagdpr judicial review.
Permission was refused following an oral hearingMsyDavid Holgate QC,
sitting as a deputy High Court judge on 8 Augusd®0 Mr BS Emmanuel
has exercised his right to renew the applicatiothi; court and is represented
by Miss Jegarajah of counsel, who also appearehifobefore the judge.

2. The application is based on the Secretary of Stafusal to treat as a fresh
claim, within the meaning of the rules, materiaqad before her in late July
of 2008.

3. The applicant is a Sri Lankan ethnic Tamil borni®June 1980. He arrived
in the United Kingdom in March 1998; that is whemwas 17 years old and
has since resided here. He claimed asylum on ahrrivThe present
proceedings arose when he was detained on 28 000§. 2 Directions for
removal were given, removal being set forAtdgust 2008. A stay was
granted to permit the application to be heard byHéfgate and stays have
been extended to permit the application to thigtcou

4. A decision adverse to the applicant was made bySeé@etary of State on
14 November 1998. That was not received by théiggm. A new decision
was made on 23 November 2000. The decision was gtibject to appeal
and we have been referred to paragraph 17 of theside of Immigration
Judge Majid of 6 September 2005 in which he nopedagraph 17): date of
appeal lodged, 28 December 2000; date of appeaivext; 8 August 2005.
Thus there was a very long delay, which cannottbéated initially to the
applicant, of over 4z years before the appeal easch

5. | have referred to the hearing before Dr Majidr NDajid allowed the appeal
on human rights grounds, referring to Article Stloé European Convention
on Human Rights. The Secretary of State requestetonsideration. That
was granted and, on Nbvember 2007, it was found that the earlier deaisi
had been made in error because insufficient repadl been given to the
decision of this court in HB (Ethiopia) v SSHR006] EWCA Civ 1713.
That would have not have been available to Dr Majid

6. The tribunal, relying on HBreversed the previous decision and upheld the
decision of the Secretary of State. | have refetoethe event to which gave
rise to the present application. By letter of 8ly 2008 the Secretary of State
refused to treat the fresh representations assa friaim within the meaning
of the Immigration Rules. The Secretary of Sté¢e declined to reverse the
earlier order of the tribunal. Rule 353 at HC 3@#&s cited by the Secretary
of State in a letter of 31 July.

7. All that is pursued by Miss Jegarajah in her madptul submissions is the
Article 8 claim. The Secretary of State also cdesed the asylum claim and
found that a decision could not be made in theiegpi’s favour. In relation
to Article 8 the Secretary of State set out thewistances, including at page
2:



“Whilst it is acknowledged that your client may
have established a family / private life in the
United Kingdom with his parents and siblings, it is
not considered that your client’'s removal from the
United Kingdom will amount to a breach of
Article 8. Therefore, from the outset of their
relationship they all should have been aware of the
possibility that they might not be able to continue
their relationship in the United Kingdom.”

8. The Secretary of State referred to the “exceptigpalities” of the applicant
and the possibility that they could be put to goesk in Sri Lanka.
Discretionary leave to remain was also refusede députy judge upheld the
decision of the Secretary of State; reference wagpely made to the
House of Lords decision in EB (Kosovo) v SSHID08] UKHL 41. At that
stage the asylum claim was also pursued.

9. On behalf of the applicant, Miss Jegarajah relieshe length of time during
which the applicant has been within the jurisdictiand this has included his
formative years which would, it is submitted, matkeore difficult for him to
establish himself in the land of his birth. Shéere to the tsunami and the
serious effect that has had on prospects of pesaale as the applicant in Sri
Lanka.

10.Against that background, counsel's submission & there was an error of
law in the earlier decision of the tribunal, in thaliance was placed on the
decision of this court which has been supersedetd submitted, by the
decision of the House of Lords to which | have mefé. Her submission is
succinct: there is a fresh claim as a result of hange in the law.
Miss Jegarajah submits that, if the Article 8 claimre now to go before the
immigration judge, there is a real prospect that judge would -- notably
because of the long delay which occurred and haviegard to the
circumstances of the applicant -- grant relief aticke 8 grounds. There is
no doubt that the applicant has parents and a s$isthe United Kingdom.
We are told that the sister now has indefinite éedw remain and the
applicant’s father is unlikely to be removed beeaat brain damage he has
suffered and the consequent state of his health.

11.In her admirable skeleton argument, Miss Jegaragatreferred to the speech
of Lord Bingham in_EBat paragraphs 14, 15, 16 and 27. She has referred
the speech of Lord Hope at paragraph 27 and thaBawbness Hale at
paragraph 32. In paragraph 14 Lord Bingham stated:

“First, the applicant may during the period of any
delay develop closer personal and social ties and
establish deeper roots in the community than he
could have shown earlier. The longer the period of
delay, the likelier this is to be true. To theeait
that it is true, the applicant’s claim under adi@



will necessarily be strengthened. It is unnecgssar
to elaborate this point since the respondent ascept
it.”

12.Paragraph 16:

“Delay may be relevant, thirdly, in reducing the
weight otherwise to be accorded to the requirements
of firm and fair immigration control, if the delay
shown to be the result of a dysfunctional system
which yields unpredictable, inconsistent and unfair
outcomes.”

13.The summary of Lord Bingham'’s approach is set oyaaagraph 21, having
first considered the decision of the Court of Agpeawhich a series of
propositions had been set out by Buxton LJ. LondgBam said that with
some of the propositions he could readily agree:

“l do not, however, think it necessary to recite or
comment on all these propositions because, as |
have endeavoured to show, the consideration of an
appeal under article 8 calls for a broad and infmm
judgment which is not to be constrained by a series
of prescriptive rules.”

14.Counsel did refer to the Court of Appeal decisisraavay of demonstrating
how, in her submission, the approach had changex ¢he earlier decision
of the Court of Appeal. Miss Jegarajah has refeme the judgment of
Laws LJ in_Strbac v SSH[2005] EWCA Civ 828, cited by Buxton LJ when
setting out his propositions.

15.Counsel has also referred to the earlier case nth8man v SSHD2004]
EWCA Civ 950, in which weight was attached to tleationship with
siblings such as exists in this case. The testet@pplied is that stated by
Lord Bingham: take the broad approach he has iteticaThis court should
attach respect, to a degree, to the decision oS#wetary of State, but it is
open to the court, and it is required of the cowrtgonsider what impact the
material (claimed to be fresh material) would hauwgpon an
immigration judge, and we do that. | do not prapts set out and consider
further the legal question, which in some circumeés is a difficult one, as
to whether a change in the law does amount to agehaf circumstances. |
am prepared to assume that it does, and the quekgcefore the court has to
consider is whether the Secretary of State waslehtio make the decision,
in the light of the change of the law and in thghtiof the earlier tribunal’s



reliance on the Court of Appeal decision, to fihdtta fresh review could be
declined.

16.In my judgment, in spite of the persuasive way imoh the case has been
put, there is not a real prospect that an immigragjudge would grant
Article 8 relief in this case. The delay was loagd is unexplained.
However, this is not a case where relationships limen established which
provide an Article 8 case that might qualify untlez broader approach now
to be adopted to delay than the approach whichagapted earlier.

17.1t is a factor that during the period of delay #pplicant himself was inactive,
as we must assume from the absence of evidenagyatcivity by him or on
his behalf. That is certainly not the only factorbe considered. The cause
of duty undoubtedly was that of the proposed redpoty but the court is
entitled to take into account the inactivity of tgplicant himself. The court
must take into account the nature of the relatipsskestablished in this
country, and the position established in this coumt considering whether it
is disproportionate to require the applicant taovéeaThis was an aspect of the
case carefully considered by the Secretary of $tatkin my judgment the
Secretary of State was entitled to conclude thatatiplicant was not entitled
to a fresh review.

18.That is the decision we have to consider: thathef $ecretary of State. |
share the concerns which my Lord, Moses LJ, expteds the course of
submissions as to what the judge had in mind iagraph 5 of his judgment.
The grant of leave cannot depend upon that, howeviéris court has to
consider the Secretary of State’s decision and vendhere is a real prospect
that upon a full judicial review it would be ovemed -- that involves
consideration of whether, in the end, there isa peospect that Article 8
relief would be granted.

19.1 am unable to hold that there is such a real mospnd for the reasons |
have given | would refuse this application.

Lord Justice Moses:

20.1 agree.

Order: Application refused



