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MR JUSTICE BURNETT: This is a claim for juditieeview of a decision of the
Secretary of State for the Home Department refusingpnsider material placed before
her by the claimant as a fresh claim for humantsiginotection purposes.

The legal principles that are in play in consiug such potential fresh claims are not in
doubt. The starting point is paragraph 353 of limenigration Rules HR 395 as
amended by HC 1112 which provides as follows:

"353. When a human rights or asylum claim has beéused and any
appeal relating to that claim is no longer pendthg,decision-maker will

consider any further submissions and, if rejectet, then determine

whether they amount to a fresh claim. The subrissill amount to a
fresh claim if they are significantly different frothe material that has
previously been considered. The submissions willy de significantly

different if the content: (i) had not already beemsidered; and (ii) taken
together with the previously considered materiakated a realistic
prospect of success, notwithstanding its rejectibn.

Mr Jacobs, who appears on behalf of the claimparticularly relied upon observations
of Collins J in_R on the application of Abrahim Rah[2005] EWHC 2838 (Admin) at
[12] to the effect that the test found under paapbr353 of the Immigration Rules was
a very low one. The correct approach to be appheslich cases was authoritatively
stated by Buxton LJ in the Court of Appeal in tlezidion of WM (DRC) v Secretary
of State for Home Departmef2006] EWCA Civ 1495.

The principles are drawn together in paragr&pirs 10 and 11 of that judgment:

"6. There was broad agreement as to the Secretaé®yate's task under
rule 353. He has to consider the new materialtbmgewith the old and
make two judgments. First, whether the new madtesiasignificantly
different from that already submitted, on the badisvhich the asylum
claim has failed, that to be judged under rule @pdccording to whether
the content of the material has already been cereid If the material is
not 'significantly different’, the Secretary of ®tdas to go no further.
Second, if the material is significantly differettie Secretary of State has
to consider whether it, taken together with the enat previously
considered, creates a realistic prospect of sucicess further asylum
claim. That second judgment will involve not ofglging the reliability
of the new material, but also judging the outcorh&ibunal proceedings
based on that material. To set aside one poibiitas said to be a matter
of some concern, the Secretary of State, in asgptse reliability of new
material, can of course have in mind both how tregemal relates to
other material already found by an adjudicator ¢oréliable, and also
have in mind, where that is relevantly probativey dinding as to the
honesty or reliability of the applicant that was deaby the previous
adjudicator. However, he must also bear in mirad the latter may be of
little relevance when, as is alleged in both of plagticular cases before
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us, the new material does not emanate from theicaoplhimself, and
thus cannot be said to be automatically suspe@usecit comes from a
tainted source.

7. The rule only imposes a somewhat modest tastlie application has
to meet before it becomes a fresh claim. Firs, dbestion is whether
there is a realistic prospect of success in aniagmn before an

adjudicator, but not more than that. Second, atNMol QC pertinently

pointed out, the adjudicator himself does not htvachieve certainty,

but only to think that there is a real risk of gqgplicant being persecuted
on return. Third, and importantly, since asylum irs issue the

consideration of all the decision-makers, the Sacyeof State, the

adjudicator and the court, must be informed byahw&ous scrutiny of the
material that is axiomatic in decisions that if maalcorrectly may lead to
the applicant's exposure to persecution. If authas needed for that
proposition, see per Lord Bridge of Harwich in Bagkay v SSHD

[1987] AC 514 at p 531F.

10. That, however, is by no means the end of taéem Although the
issue was not pursued in detail, the court in Cakabcognised, at p191,
that in any asylum case anxious scrutiny must gh&eequation: see 8 7
above. Whilst, therefore, the decision remaing tfahe Secretary of
State, and the test is one of irrationality, a sieai will be irrational if it is
not taken on the basis of anxious scrutiny. Ackwig, a court when
reviewing a decision of the Secretary of Stateoastiether a fresh claim
exists must address the following matters.

11. First, has the Secretary of State asked hirttselcorrect question?
The question is not whether the Secretary of Stabeself thinks that the
new claim is a good one or should succeed, buthwnehere is a realistic
prospect of an adjudicator, applying the rule ofians scrutiny, thinking

that the applicant will be exposed to a real rislp@rsecution on return:
see § 7 above. The Secretary of State of course aad no doubt
logically should, treat his own view of the meréts a starting-point for
that enquiry; but it is only a starting-point inettconsideration of a
guestion that is distinctly different from the esise of the Secretary of
State making up his own mind. Second, in addrgd$iat question, both
in respect of the evaluation of the facts and ispeet of the legal
conclusions to be drawn from those facts, has therefary of State
satisfied the requirement of anxious scrutiny? thé court cannot be
satisfied that the answer to both of those questisimn the affirmative it

will have to grant an application for review of tBecretary of State's
decision."

That identifies the test that the Secretary ofeSteds obliged to apply.

5.  The question for this court seems to me to b®oksns: was the Secretary of State
entitled to conclude that there was no reasonahdeae that an immigration judge
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10.

11.

would allow the claimant's appeal? In other wondas her decisioWednesbury
unreasonable?

The background facts to this claim can be stegéatively shortly. The claimant was
born on 1 January 1980 and so is how 28 yearsla&was born in Afghanistan and is
an Afghan. As a teenager he left Afghanistan aretllfor some years in Iran where it
appears he was able to work and accumulate suifittiads to pay for his eventual trip
to the United Kingdom. He returned relatively Byigo Afghanistan in 2002 but he
arrived in the United Kingdom on 21 October 2002e applied for asylum, broadly
speaking on the basis of his father's involvemeihé Government of Dr Najibullah.

His application for asylum was refused by ther8&ry of State on 6 February 2003.
He appealed and his appeal was dismissed by adiealjor on 3 June 2003. The detail
of the adjudication is not material for the purmosé this claim, save in two respects:
first, the application and subsequent appeal wisraidsed largely on the basis that the
claimant was disbelieved. He does not put forwaarg new evidence to displace that
conclusion concerning his underlying asylum clai®econdly, there was no mention
before the adjudicator of any health, and in paléicmental health, problems. That is
material because on 23 July 2003 mental health lgmb were first raised in
correspondence from the claimant's solicitors &msis for allowing the claimant to
remain in the United Kingdom.

The issue having been raised, a lengthy medigabrt was produced from the

claimant's GP who had a psychiatric qualificatishjch is dated 12 September 2003.
That report set out a good deal of history concgrine claimant. It concluded that he
suffered from depression and had some symptomsostrtpaumatic stress disorder

(PTSD). There was no diagnosis of PTSD. The tepated symptoms that gave rise
to a suspicion of epilepsy, and additionally ndateat the claimant had self-harmed; and
it expressed concerns about a future risk of seicid

In May 2005 there was what is called a "carerdioation assessment” which
confirmed the diagnosis of depression and alsccatdd that the claimant had in the
past had some suicidal ideation, albeit of a veiryomnature.

A medical report, dated 20 February 2006, wadue course sent to the Secretary of
State. That report was prepared by Dr Bruce Oweargnsultant psychiatrist in whose
care the claimant had been. The report, which argan set out a good deal of
background information concerning the claimantgd@sed him as suffering from a
recurrent depressive disorder. Additionally, Dr é@widentified symptoms of PTSD
but once again did not diagnose it as a condition.

The prognosis which is found in that reportedathat the claimant had responded only
minimally to medication. He was on medication hatttime of Fluoxetine and
Olanzapine. That medication has been adjuste@ £006. The lack of response, said
Dr Owen, was in part the result of the resistartumeaof the claimant's illness, but
additionally the result of "ongoing stresses whhehis under which are inhibiting any
recovery."
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14.

15.

16.

17.

The stresses that Dr Owen went on to idengftred upon the uncertainty surrounding
the claimant's future and the inevitable threatreshoval, given that his appeal had
failed. Dr Owen was concerned that relapses nogbtir in the event of future stress.
He indicated that the effect of stopping treatmeaotild be adverse. He considered the
impact of removal to Afghanistan and concluded thath removal would be a highly
stressful experience. He then went on to say:

"... one would anticipate that this high level tfss combined with a loss
of support and treatment would lead to a high gkrelapse of his
depression and symptoms of post-traumatic stressdér.

Should his depression deteriorate clearly the ofs&elf-harm and indeed
suicide would escalate, with [the claimant being]particular risk of
suicide in view of his previous self-harm."

The self-harm referred to appears to have kmeemumber of instances when the
claimant had cut himself. The precise number o$¢hoccasions is not revealed by the
papers before me, but it was the view of the dectwno have seen and treated the
claimant that they were not themselves suicidergits; rather, they were self-harm for
different reasons. Importantly, in the light oétbubmissions advanced by Mr Jacobs, |
should note that the claimant first presented witdical psychiatric difficulties not
long after he arrived in the United Kingdom. Thaich is clear from the report of Dr
Matthews.

At some time in 2003 (broadly speaking a yétar dis arrival) the claimant broke off
contact with those who were providing him with atmnce and ended up living rough,
and at least for some of the time in a graveydddring the time when he was outside
the support structure provided by mental healtligzionals his condition significantly
deteriorated.

The current position would appear to be lidi§erent from that described in Dr
Owen's report. The claimant has himself producethiement which is dated 30 June
2008. It expresses his fear and concerns abaunieg) to Afghanistan. It details the
support that he has at the moment. He lives inddstle, and in addition to medical
support he has support from a mental health semaker, Fran Humphries, who also
has produced a short statement. He mentions tiaer geople who provide him with
particular help. In short, he describes a situmatitere he is now well established in
Newcastle with a good deal of medical and socialise support which enables him to
live what appears to be a relatively normal life.

The Secretary of State considered the matprialided to her on three occasions.
There was an initial decision letter in June 200fcv has been superseded.

On 21 September 2006 the Secretary of Statk mheaetail with the contentions
advanced by the claimant. Her consideration of thatter dealt not only with the
facts, but also with the appropriate legal prinegpthat apply in circumstances such as
these. Following the grant of permission, the 8tey of State reconsidered the case
and, in a lengthy letter dated 23 May 2007, sheatgul the matters that had been set
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out in the earlier correspondence but also deathpcehensively with all points
advanced by the claimant in the context of a dsiomsof legal principles.

The essential submission made on behalf oflimant is that the Secretary of State,
on the material that | have sought briefly to sumsea was simply not entitled to
conclude that an immigration judge would necesgatismiss an appeal advanced
under Articles 3 and 8 of the European Conventioidaman Rights.

Mr Jacobs submits that this is not in truth edimal case, but one which should be
viewed as arising from the complete loss of supptrtictures which give rise to the
real possibility that the claimant would be throadrift in Afghanistan with little or no
family or other support in circumstances in whigs imental condition would be liable
significantly to deteriorate. He submits that asamsequence it is likely that the
claimant would be unable to work and would be uaablfind somewhere to live.

The claimant relies in particular upon the gieci of the Strasbourg court in Pretty v
United Kingdom35 EHRR 1 at 52. There the court said:

"52. As regards the types of 'treatment’ which \fiathin the scope of
Article 3 of the Convention the Court's case-lader® to 'ill-treatment’
that attains a minimum level of severity and inwshactual bodily injury
or intense physical or mental suffering (see thevakrited_Ireland v the
United Kingdomjudgment, p 66 8167; V v the United Kingdg@C] no.
24888/94, ECHR 1999-1X, 871). Where treatment Hiateis or debases
an individual showing a lack of respect for, or thishing, his or her
human dignity or arouses feelings of fear, anguisimferiority capable
of breaking an individual's moral and physical s&sice, it may be
characterised as degrading and also fall withirptiodibition of Article 3
(see amongst recent authorities, Price v the Unk@&dgdom no.
33394/96, (Sect. 3), ECHR 2001-VIIl, 88 24-30, aNdlasinas v
Lithuania no. 44558/98, (Sect. 3), ECHR 2001-VIll, 8117)The
suffering which flows from naturally occurring itss, physical or
mental, may be covered by Article 3, where it is, rsks being,
exacerbated by treatment, whether flowing from domas of detention,
expulsion or other measures, for which the auttesrican be held
responsible (see the above mentioned D v the Urliteddom and
Keenan v the United Kingdofpudgments and also Bensaid v the United
Kingdom no. 44599/98, (Sect. 3) ECHR 2000-1)."

It is to be observed that in the course of thaageaph the court made reference to the cases

of D and Bensaid v United KingdanBoth of those cases concerned the question
whether it would amount to a breach of Article 8 @aticle 8 to remove individuals
from the United Kingdom in circumstances wherelmdne hand the applicant, (D),
suffered from AIDS, and on the other the applic@dgnsaid), suffered from a serious
psychiatric illness.

It seems to me that however one may try to catsgahis claimant's case, it is clearly a

medical case for the purposes of the applicatiofiro€le 3 and Article 8 in removal
cases.
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Ms Busch, who appears for the Secretary of Statangs that, in the light of domestic and
Strasbourg authority, the facts of the claimardsecare so far removed from those in
which Article 3 or Article 8 could provide protecti from removal that not only was
the Secretary of State's decision correct in legahs but it was also inevitable. A
number of cases have been before the Strasbourgvdoich have considered the
guestion of the circumstances in which an applicamsgt find himself before removal
on grounds of Article 3 or 8 becomes about impdesibnsequent upon medical
difficulties. The first case in which the courtnotuded that it would be unlawful to
remove an individual on this basis was D v Unitedddom 2 May 1977 (Reports of
Judgments and Decisions 1977-111 p794). At panalgi®l the Strasbourg court said:

"The Court notes that the applicant is in the adedrstates of a terminal
and incurable illness. At the date of the hearihgyas observed that
there had been a marked decline in his conditioth la@ had to be
transferred to a hospital. His condition was gyvitse to concern. The
limited quality of life he now enjoys results frothe availability of
sophisticated treatment and medication in the dnKengdom and the
care and kindness administered by a charitablen@gton. He has been
counselled on how to approach death and has forlmoeds with his
carers."

Then at paragraphs 52 and 53 the court said this:

"The abrupt withdrawal of these facilities will ailtthe most dramatic
consequences for him. It is not disputed thatdmoval will hasten his
death. There is a serious danger that the conditdd adversity which
await him in St Kitts will further reduce his aldda limited life
expectancy and subject him to acute mental andigadysuffering. Any
medical treatment which he might hope to receiegdltould not contend
with the infections which he may possibly contractaccount of his lack
of shelter and of a proper diet as well as exposar¢he health and
sanitation problems which beset the populationtdifs. While he may
have a cousin in St Kitts, no evidence has beenaatbto show whether
this person would be willing or in a position tdestd to the needs of a
terminally ill man. There is no evidence of anyetform of moral or
social support. Nor has it been shown whetheragh@icant would be
guaranteed a bed in either of the hospitals onsthad which, according
to the Government, care for AIDS patients.

53. In view of these exceptional circumstances laegating in mind the
critical stage now reached in the applicant's faihhess, the
implementation of the decision to remove him tdk#&ts would amount
to inhuman treatment by the respondent State iatom of Article 3."

Many other cases came before the Strasbourg adlawing its decision in Dbut in only
one was the application successful and that was@a called BB v Frand®eports of
Judgments and Decisions 1998-VI p2596). It ise¢@bserved that almost all cases
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21.

advanced on medical grounds under Article 3 are @lssued under Article 8. All of
the Strasbourg cases were subjected to very ditilalysis in N v Secretary of State
for the Home Department (Terrence Higgins Trustrvening)[2005] 2 AC 296. All
five of their Lordships provided reasoned speethest is sufficient for the purposes
of this judgment for me to quote only from the sghess of Lord Hope of Craighead
and Baroness Hale of Richmond. At paragraph 44 Hwope said this:
"The fact that the decision in D v United Kingdamrelevant to other
serious illnesses was made clear in Bensaid v Uiiteqdom (2001) 33
EHRR 205. The applicant in that case was a schiamic who was
suffering from a long-term psychotic illness. Hasareceiving treatment
for his medical condition in this country which petl him to manage his
symptoms. The drugs which he was receiving wouwldbe available to
him free if he were to be returned to Algeria, ahdre were other
difficulties which gave rise to the risk that higisting mental illness
would deteriorate resulting in self-harm and otlkerds of suffering
which the court said could in principle fall withihe scope of article 3. It
held nevertheless that his removal to Algeria wontit violate that
article: p218, para 41. The difficulties of accéssmedical treatment
there were noted, but the court said that nondets® medical treatment
was 'available' to him there. The fact that hiswenstances would be less
favourable from that point of view from those ergdyby him in the
United Kingdom was not decisive. The risk that weuld suffer a
deterioration in his condition and that, if he die would not receive
adequate support was said to be to a large depgeseilative. The court
summed the matter up in this way at paragraph 40:

'the court accepts the seriousness of the appbaawetdical
condition. Having regard however to the my thrédiset
by article 3, particularly where the case doescooicern the
direct responsibility of the contracting state thoe infliction
of harm, the court does not find that there isfégeantly
real risk that the applicant's removal in thesewstances
would be contrary to the standards of articlet3dokes not
disclose the exceptional circumstances of the B cas
where the applicant was in the final stage of mieal
iliness, AIDS, and had no prospect of medical caramily
support on expulsion to St Kitts."

The reference to _Bensaid important because that case bears strikinglagites,
although it is not identical, to the claimant'secasth which | am concerned. Itis to be
noted that in_Bensaidhe court rejected the claim under Article 8 ewbough it
accepted that mental illness or mental conditioghtnivell give rise to issues under
Article 8.

Returning to Nwithin paragraph 48 Lord Hope said this:
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"... aliens who are subject to expulsion cannointlany entitlement to
remain in the territory of a contracting state rder to continue to benefit
from medical, social or other forms of assistancevigded by the
expelling state. For an exception to be made whgpallsion is resisted
on medical grounds the circumstances must be @roaht In May 2000
Mr Lorezen, a judge of the Strasbourg court, ob=@rat a colloquy in
Strasbourg that it was difficult to determine wheds meant by ‘very
exceptional circumstances'. But subsequent cames $hown that D v
United Kingdomis taken as the paradigm case as to what is nhgathis
formula. The question on which the court has tocentrate is whether
the present state of the applicant's health is shiahh on humanitarian
grounds, he ought not to be expelled unless it [baih shown that the
medical and social facilities that he so obviouseds are actually
available to him in the receiving state. The ardges where this test has
been found to be satisfied are D v United Kingdarhere the fatal illness
had reached a critical stage, and BB v Frawbere the infection had
already reached an advanced stage necessitatiegteepstays in hospital
and the care facilities in the receiving countryreveprecarious. |
respectfully agree with Laws LJ's observation ie thourt of Appeal,
para 39, that the Strasbourg court has been as pairts decisions to
avoid any further extension of the exceptional gatg of case which D v
United Kingdomrepresents."

In the same case Baroness Hale of Richmond sadtlparagraph 69:

"In my view, therefore, the test, in this sort adse, is whether the
applicant's illness has reached such a criticglestee he is dying) that it
would be inhuman treatment to deprive him of theecahich he is

currently receiving and send him home to an eaglgtlal unless there is
care available there to enable him to meet thatviath dignity. This is

to the same effect as the test preposed by my reotdelearned friend,
Lord Hope of Craighead. It sums up the facts inIDis not met on the
facts of this case.”

22. The decision of the House of Lords _inchnfirms that the hurdle which has to be
overcome by a claimant in medical cases of thisis@ very high one indeed. | should
note that Nwent on to Strasbourg where recently, on 27 Md&@82the Grand Chamber
has confirmed the approach of the House of Lordseayy correct.

23. | should also note what was said by the Houséoods in R (Razgar) v Home
Secretary2004] 2 AC 368. The case was one that concefngde 8 as well as there
being observations about Article 3. In paragrapii@d Bingham said this:

"20. The answering of question (5), where thatstjoa is reached, must
always involve the striking of a fair balance betwethe rights of the
individual and the interests of the community whishinherent in the
whole of the Convention. The severity and consegeg of the
interference will call for careful assessment a #tage. The Secretary
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of State must exercise his judgment in the firstance. On appeal the
adjudicator must exercise his or her own judgmiaking account of any
material which may not have been before the Sagraih State. A
reviewing court must assess the judgment which avoulmight be made
by an adjudicator on appeal. In Secretary of Sfatethe Home
Department v Kacgj2002] Imm AR 213, 228, para 25, the Immigration
Appeal Tribunal (Collins J, Mr CMG Ockelton and Mr Freeman)
observed that: 'although the [Convention] rightsymae engaged,
legitimate immigration control will almost certayninean that derogation
from the rights will be proper and will not be digportionate.' In the
present case, the Court of Appeal had no doubt3RBom AR 529, 539,
para 26, that this overstated the position. | eetfplly consider the
element of overstatement to be small. Decisiokengursuant to the
lawful operation of immigration control will be grortionate in all save a
small minority of exceptional cases, identifiablelyoon a case by case
basis."

24. Those observations are to be read, in the tiftihe comments made more recently in
the House of Lords in Huang [2007] UKHL11. At pgraph 59 in RazgaBaroness
Hale of Richmond said this:

"59. Although the possibility cannot be excludds not easy to think of
a foreign health care case which would fail undiicla 3 but succeed
under article 8. There clearly must be a strorgg dzefore the article is
even engaged and then a fair balance must be singge article 8(2). In
striking that balance, only the most compelling lanitarian
considerations are likely to prevail over the Ilegéte aims of
immigration control or public safety. The expefjistate is required to
assess the strength of the threat and strike #labte. It is not required
to compare the adequacy of the health care availalithe two countries.
The question is whether removal to the foreign tgumvill have a
sufficiently adverse effect upon the applicant.r Man the expelling state
be required to assume a more favourable status iomin territory than
the applicant is currently entitled to. The apghitremains to be treated
as someone who is liable to expulsion, not as sam&do is entitled to
remain."

25. It is plain from these decisions that not oislyhe test under Article 3 an extremely
high one in these circumstances, but also thabitldvbe very difficult, although, as
Lady Hale recognised, not necessarily impossilie afclaimant who relies on health
grounds to resist removal to fail under Article @t Isucceed under Article 8. 1t is
instructive to look a little more at what the CoiumtStrasbourg said in Bensaithe
facts of which were summarised in Lord Hope's spéed from which | have quoted.

It rejected the Article 3 claim. It might be thdugbvious that the circumstances were
very far removed indeed from the facts of the adde.

26. So far as Article 8 is concerned, the Stragpaaurt gave its assessment between
paragraphs 46 and 49. They accepted -- and thasfiods in paragraph 47 -- that
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28.

29.

30.

mental health may be regarded as a crucial pagrivhte life associated with the
respect of moral integrity. But turning to thetfaof the case of Bensaithey said this:

"... the Court recalls that it has found above thatrisk of damage to the
applicant's health from return to his country ofgor was based on
largely hypothetical factors and that it was ndistantiated that he would
suffer inhuman and degrading treatment. Nor indlh@umstances has it
been established that his moral integrity wouldsblestantially affected to
a degree falling within the scope of Article 8 bketConvention. Even
assuming that the dislocation caused to the apyllmaremoval from the
United Kingdom where he has lived for the last eteyears was to be
considered by itself as affecting his private lifie,the context of the
relationships and support framework which he ergoteere, the Court
considers that such interference may be regardemraplying with the
requirements of the second paragraph of Articlaénely as a measure
'in accordance with the law', pursuing the aimghef protection of the
economic well-being of the country and the prevamtof disorder and
crime, as well as being 'necessary in a democsatiety for those aims."

The conclusion, therefore, of the court wag theen if Article 8 was in play at all,
which it doubted, there were perfectly good groumalsjustify interference under
Article 8(2).

With that review of the appropriate legal phabes one comes back to the question
whether the Secretary of State was entitled to lodecthat there was no reasonable
chance that an immigration judge would allow thpesd. Of course the facts of each
of these cases are different from each other amdaitts of the claimant's case are not
identical with any of those previously considergdtle Strasbourg court. Mr Jacobs
submits that the cumulative effect upon the claimah difficulties with medical
treatment, the lack of the support mechanisms warehin place in Newcastle and the
difficulties he is likely to face on return to Afghistan as a result of his mental iliness,
at least arguably enable him to cross the thredlooldrticle 3 purposes. Even if he is
unable to cross the threshold for Article 3 purgosaé the level of arguability, Mr
Jacobs suggests that he does so for Article 8hdse circumstances, he submits, it was
irrational for the Secretary of State to have codetl that any appeal would be bound
to have failed.

| am quite unable to accept those submissittrseems to me that when one places on
one side of the scales the facts of the claimaate taken at their highest, and weigh
them against the test on the other side of theescatticulated by the House of Lords
through its analysis of the Strasbourg cases, dueefary of State was plainly entitled
to come to the view that any appeal would be hgselelt seems to me that the
submissions advanced by Ms Busch, which | sumnatseards the beginning of this
judgment, are well made. In those circumstances dlaim is dismissed. Are you
publicly-funded?

MR JACOBS: My Lord | am, yes.
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32.

33.
34.

35.

36.

37.
38.

39.

40.

41.

MR JUSTICE BURNETT: So you would like some --

MR JACOBS: Detailed legal services assessmbht.Lord | am instructed to apply
for permission to appeal and | can briefly settbatbasis.

MR JUSTICE BURNETT: Yes, please.
MR JACOBS: I think there is an applicationnfrony learned friend.

MS BUSCH: There is an application for our spshy Lord, to be assessed if not
agreed in light of public funding, not to be enfdavithout the order of the court.

MR JUSTICE BURNETT: The correct order | thisk'to be determined under Section
11 of the Administration of Justice Act" and thepegpriate regulations, the name of
which currently escapes me. But they are the sames that enable Mr Jacobs to be
paid. You cannot really resist that, can you?

MR JACOBS: No, my Lord.

MR JUSTICE BURNETT: 1 will deal with costs the The claimant is to pay the
defendant's costs to be determined if not agreesbpat to Section 11 of the AJA 1991
and the relevant costs regulations. There is ta thetailed assessment of the claimant's
publicly-funded costs. We will now deal with pegsion.

MR JACOBS: My Lord, yes. Simply that in mybsunission this appeal raises areas of
law which have not been considered with regardhéotést in Prettythe impact on the
case of Nin the case where it is asserted that it revolresind the loss of the support
network and not strictly the provision of medicedatment. And also, my Lord, the
competing low threshold for a fresh claim and tighhhreshold in these cases and, in
my submission, on the facts of this case it is abbfgl that it ought to be considered
further by the Court of Appeal that the door is olmsed on the low threshold by, N
which in my submission is a different type of camadg the Prettprinciple enables the
claimant to argue that there would be realistispezt of success applying that test.

My Lord, these are not issues that had beemarded to be fresh applications
previously. All the authority on fresh prohibiti@mvolve credibility issues relating to
attempts to re-open asylum claims and in my subamsshen one looks at Akthe
mischief here is entirely missing, and on that $dke threshold ought to have been
met. Those are my submissions.

MR JUSTICE BURNETT: Mr Jacobs applies for pesion to appeal. | am not going
to grant permission to appeal; it is a matter Matlacobs must raise with the Court of
Appeal if he wishes to. In my view this case hagolved an utterly orthodox
application of the principles articulated by theude of Lords in_N v the Home
Secretaryin which, | should add, the decision of Prettythe Strasbourg court was
referred to in the course of the speeches. Segohallso consider that this has been an
entirely orthodox application of the decision oétBourt of Appeal in WMand under
paragraph 353 of the Immigration Rules.

SMITH BERNAL WORDWAVE



